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Automatic Phonoqraph Exhibition Co. v. Noeth American Phono* 

GEAPH Co. 

{Circuit Court, S. D. New Tork. January 21, 1891.) 

1, OOEPOEATION — CONTBACTS— PbeLIMINART XNTONCTION. 

Détendant, owniug letters patent for phonographa, organized varions local sub- 
companies, authorizing them to rent ont macMues to the public. Complainant, wlio 
owned letters patent for a coin-slot machine, to be used in connection with phono- 

frapbs, made an agreement witb défendant wherein the latter agreed to use its 
est endeavors to induce the varions subcompanies to grant complainant thé ex- 
clusive right to use the coin-slot machine within their respective territories. In 
pursnance of such agreement, défendant aqquired from the.various local subcom- 
panies suoh exclusive right for the period of flve years. Défendant then directed 
the varions local subcompanies to sell machines directly to the public, instead of 
leasing them as theretofore, whiCh complainant allèges Will irreparably injure its 
busiixQss; ; Held, on motion by complainant for a prelimlnary injunction to restrain 
such cçntemplated salëSj that itwould not be pre^umed tbat the agreement be- 
tween complainant and défendant, which WM forinally executéd under seal, by 
mistake omitted a clause authorizing défendant to direct such sales by the local sub- 
companies to the gênerai public, and that a preliminary injunction would issue. 

8. SaMB — ESTOPPEL. 

Défendant, tvMch received 15,000 shares of complainant's stock as a considéra- 
tion for the agreement, cannot defeat the motion for preliminary Injunction on the 
ground that complainant had never been legally organized as a corporation, and 
that the oontraot was ultra Irf/res. 

On Motion for Preliminary Injunction. 

Bill by the Automatic Phonograph Exhibition Company to enjoin the 
North American Phonograph Company from compelling its various sub- 
companies to sell phonographs to the public. The North American Phono- 
graph Company owns various patents for phonographs. It bas conducted 
its business by the formation of various local companies throughout the 
TTnited States, and bas granted an exclusive license to each of them to 
use the phonograph within its territory, with a right in the local com- 
panies to sublicense the use of the machines to the gênerai public. The 
North American Company in Such agreement of license also reserved the 
rjght of çbmpelling ibe local companies to sell the machines outright to 
•v.45F.no.l — 1 
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the public after January 1, 1890. The complainant, the Automatic 
Phonograph Exhibition Company, owns patents for a coin-slot machine, 
designed to be used in connection with phonographs, and on April 19, 
1890, it entered into an agreement with défendants and others, known 
as the "Six-Party Agreement," under 'Which défendant agreed to use its 
best endeavors to induce the local companies to enter into contracts with 
défendant, giving the latter exclusive right to use the phonograph in 
connection with the coin-slot machine. This si±-party agreement con- 
tained no réservation of the right to sell phonographs directly to the pub- 
lic in favor of défendant. Pursuant fo this six-party agreement, com- 
plainant entered into contracts with the various local phonograph com- 
prai«t,: by-which it obtained the exclusive right to use phonographs in 
cohhefetiÔri with a coih-slot machine for a period of five years. Com- 
plainant then invested large sums of money in a manufacturing plant, 
and put on the market a large number of phonographs with coin-slot at- 
tachments, which are each earning on an average about two dollars per 
day. In December, 1890, défendant directed the various local com- 
panieë in the United States to sell fnachines directly to' the public, in- 
Btead of licensing their use as heretofore. Against such contemplated 
sale défendant immediately protested, as being in violation of the six-party 
agreement, and of its contracts with the 'Various'local companies, and 
stating that such contemplated sales would utterly and entirely destroy 
its business. Défendant now moyes for a preliminary injunction re- 
straining such contemplated sales. 

John H, Kûchen, for complainant. 

J, Adriaiice Bush, for défendant. 

Lagombe,, Circuit Juâge. This motion must be determîned upon the 
papers as they stand. It is not disputed that the six-party agreement 
to which both défendant and complainant were parties was in the form 
set forth in the bill. Its fourth clause, therefbre, cohtained an agree- 
ment on the part of the défendant to use its best endeavors, so far as it 
could legally do so, to ihduce its licensees to enter into agreements with 
the complainant similar to the one annexed to such six-party agreement, 
and which did not contain the réservations which had been inserted in 
contracts made with such licensees before the friendly ofi&ces of thé de- 
fendant had been thus secured. It is insisted that the six-party agree- 
ment was signed in such form by a mistake, and défendant prays, or is 
about to pray, that it be reformed in that respect. It is, however, man- 
ifesûy an important document, formally executed under seal, presuma- 
bly with ail the délibération which attends the exécution of such instru- 
ments, and upon this motion for a preliminary injunction it must be 
held as correqtly expressing the intention of the parties, oertainly unless 
a perfectly clear case of fraud or mutual mistake of fact weré made out. 

The objections that, the çomplainantï is.not lawfullj' organized as a 
corporation, and that for various reasons such contracts are nltra vires, 
should not avail to defeat this motion under the principles laid down in 
Arma Co, y, Barlow, 63 N. Y. 62, and RaUway Co, y. McOarihy, 96 U. 
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s. 258, as the défendant has'tecéivéd under tfeç coûtrac};, and still holds, 
16,000 shares of the complaihant's stock. 

The injunction may continue until further action of the court in ^he 
tçrms of the ad intérim order,' but with an express réservation of the 
graphophones. 



SpEtLMAN a ai. V. CîTY OF NeW OeLEANS... 

Illinois Cent. R. Co. ». Samb, 
(Ot/reuÙ àov/rt, E. i>. LovMamu Febrnary 6, 1891.) , 

CONSTITCTIONAI, LAW— INTERSTATB ColïMBftOB. 

A citj ordinance, profaibiting aûy htilroad company from allowing the sale of 
fruit, vegetables, or perisbable.freight arriving in the oity over its Unes from cars 
on the tracks, from any platform, shed, or building ^tthe dépôt on the grounds of thQ 
Company, is, where the merchandîse affected largely cornes from other states, an 
interférence with in1<erstate commerce, and, if not based on coasîderations of pubUo 
health, or intended to prevent the ci-otyding ànd Obstruction of streets and publie 
places, but solely to hinder compétition bettceea non-resideùt shippets and rési- 
dent Ucensed dealers in the same Une, it is unconstitutional and vold. 

In Equity. Bill for injunction. 
W. W. Howe, for complainant Spellman. 
GiravM Farrar, for complainant railroad. 
F, B. Lee, for city of New Orléans. 
Before Paedee and Billings, JJ. 

Pee Coeiam. The submission is upon applications for injunctions 
pendente lUe, Thèse suits are brought — the one by the receiver of a 
railroad company, and the other by the railroad company itself — to 
enjoin the city from enforcing, at the dépôts and grounds of thé coni' 
plainants, the foUowing ordinance: 

"No. 4891, CouNOiL Seeies. 

"An ordinance amending ordinance 4090, C. S., to prohibit the peddling ai 
fruit, vegetables, produce, or mérchandise from cars, platforms, slieds, 
■warehouses, grounds, or other property owned or controlled by any rail- 
road company or companies in the city of New Orléans. 
"Section 1. Be it ordained by the council of the city of New Orléans that 
ordinance No. 4090, C. S., adopted November 5th, 1889, be amended and re 
enacted so as to read: * That It shall be unlawful for any railroad company 
or companies in the city of New Orléans to allow the sale offrait, vegetables, 
market produce, perishable freight or mérchandise, except pears, peaches, 
berries, and melons, arriving ovet their line in the city of New Orléans, frot» 
cars on tbe tracks, from any platform, shed, or building at the dopot oi 
dépota, on the grounds or other property owned or controlled by such railroad 
company or companies in the city of New Orléans. ' " 

"Sec. 4. £e it further ordained that tbe provisions of this ordinance shall 
àpply lilcewlse to the levée and steam-boat lan^ings of this city, except in tbe. 
case of fruits just arriving from tropical countriés, on vessels plying to this 
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port. In that case the fruit may be sold at the ship's side, but within forty* 
eight honrs afler th« arrivai of the steamer conveying the same. " 

The bills aver that the commerce interfered with is interstate, and 
that the common council hâve no authority from the charter to pass it, 
and that it is unreasonable, unequal, and unjust. 

We do not think it necessary to consider the question of authority un- 
der the charter. Mrst, is it an interférence with interstate commerce? 
and, seconcUy, is it such a régulation as is reasonable? i. e. , is it requisite 
for any municipal purpose? The showing is that the vegetables and 
merchandise affected largely corne in from other states. We think usage 
and public convenience require that common carriers should reçoive 
goods for carriage consigned to order, and should deliver the goods so 
shipped according to the orders of the shipper; that such a delivery is 
ordinarily undertaken by the Carrier, and may be demanded by the 
shipper; and that to take it out of the things permitted in the trans- 
portation of goods from point to point would deprive commerce of an in- 
cident and auxiliary so necessary as to be a part of it. The right to 
bring in implies the right to seU. Chief Justice Marshall, in Brown v. 
Marykmd, 12 Wheat. 446, 447, where the question was one as to the 
relation of foreign commerce, says: 

"Commerce is intercourse. One of its most ordinary ingrédients is trafflc. 
It is inconceivable that the power to authorize this trafiSc, when given in the 
most comprehensive terms, with the intent that its efflcacy should be com- 
plète, should cease at the point when its continuance is indispensable to its 
value. To what purpose should the power to allow importation be given, un- 
accompanied with the power to authorize a sale of the thing imported? Sale 
is the object of importation, and is an essential ingrédient of that intercourse, 
of whieh importation constitutes a part. It is as essential an ingrédient, as 
indispensable to the existence of the entire thing, then, as importation itself. 
It niust bé considered as à component part of the power to regulate commerce. " 

Chief Justice Fuller, in Leisy v. Hardin, where the attempted limita- 
tion was upon interstate commerce, (136 U. S., at page 123, 10 Sup. Ct. 
Rep. 689,)'sàys: 

"But whenever the law of the state amounts essentially to a régulation of 
commerce with foreign nations or among the states, as it does when it in- 
hibits, directly or indifectly, the receipt of an imported oommodity, or its dis- 
position before it has ceased to become an article of trade between one state 
and anôther, or another country and this, it. cornes in conflict with a power 
which, in this. particular, .has been exclusively vested in the gênerai govern- 
ment, and is therefore void." 

The ordinance is, then, a régulation of commerce. 

This brings us to the question, is it one of those rules which the 
municipal govemment inày, nevertheless, make? An analysis of the 
ordinance shows that it has nothing to do with the public health, for it 
Controls sales made even before the arrivai of the article sold; it has 
nothing to do with the prévention of crowds upon the streets, where the 
cars of delivery might be located, for it opérâtes upon the most quiet 
sale, in places deserted as well as crowded, with possibly only buyer 
and seller présent; nor \yith the obstruction of the streets by leaying cars. 
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standing on the tracks and crossings for delivery purposes, for no such 
obstruction is hindered by the ordinance. The title is against peddling, 
but not one word is there in the ordinance against itinérant sellers, or 
vending from place to place. In short, the ordinance is not in aid of 
the prévention of any public harm or the promotion of any public good, 
but, on the contrary, is alike to the restriction of the rights of the im- 
porter, as usually recognized,and the inconvenience of the citizens; and, 
as was practically admitted on the hearing, seems to hâve no other pur- 
pose than to hinder compétition between non-resident shippers and dealers 
in certain perishable articles and the résident licensed dealers in the 
same Une, Our conclusion, therefore, is that the ordinance is a régula- 
tion of commerce; and, not being in aid of any of the objects properly 
intrusted to the municipal govemment, falls within the class of unrea»- 
sonable ordinances. See Horr & B. Mun. Ord. §§ 131, 132, and cases 
there cited. t 

The injunction pmdente lUe is granted. 



Texas & Pac. Ry. Co. v. Inteestate Teans. Co. 

{Circuit Court, E. D. Louisiana. January 16, 1891.) 

Navigable Watbr — Bbidgb — ^Injunction. 

Wliere a railroad company is authorlzed by its charter ( Aot La. 1876, No. 14, p. 31, 
§ 7, subd. 6) to ereot a bridge of er any river, provided that it does not unneoessa- 
rily iiçpair the nsef ulness of the river to the public, but xb required to construct à 
draw in any bridge over a navigable stream, an injunction will not be granted tç 
prohibit a water transportation company from taking its tow-boats through the 
draw at high water with more than two barges in tow, in the absence of more spe^ 
cific législative ttuthority, unless it first be made to appear in proceedings at law, 
where the défendant oan hâve a trial by jury, that the bridge with its draw as 
now coDstructed doea not "unnecessarily impair" the public convenience of the 
river. 

In Equity. Bill for injunction. j 

W. W. Howe, for complainant, 
J. P. Homor, for défendant. 

BiLLiNGS, J. This cause has been heard on a demurrer. The com- 
plainant, under the permission given by the législature of Louisiana,' 
(Acts 1876, No. 14, p. 31, § 7, subd. 6,) has erected a bridge over the 
Atehafalaya river, as part of its railway bed. It is contended by the 
défendant that the Atehafalaya river is whoUy within the state of Louisi- 
ana, and that it was compétent for the législature of that state to give 
this permission, so ail question as to the authority of the state législature 
is taken out of this case. The act of the législature is a part of the com- 
plainant's bill. The act is a gênerai one, authorizing the complainant 
\o maintain its road over any river, and provided it does not unnecessa- 
rily impair the usefulness and convenience of the river to the public, and 
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provided thaf'it shall not bé required to construct a draw in âny bridge 
(Overànd across any streani or bayou, except streams navigable by en- 
Tolled and licensed vesSels.'' As the Atchafalaya river is navigable by 
enroUed and licensed véssels, it folio wsthat under the last provision the 
complainant is required to establish and œaintain a draw. The bill is 
an injunction bill, and falls under the head of bills to préserve a privi- 
lège from invasion from other parties. The thing averred to be danger- 
OU8 to the complainant's bridge, and which is SOUght to be enjoined, is 
the passing of any tow-boats through the draw at high water with more 
than two barges in tow. It is clear that such a régulation of commerce 
cannot be enforcéd, unless it has been authorized by the charter. The 
charter inakes the right to build the bridge to be couditioned upon its 
not impairing the useililness or convenience of the stream to the public 
unnecessarily. According to the charter, this question of unnecèssary 
interruption of commerce must be negatived before the complainant can 
ask the court to grant any such injunction. The bridge with its draw 
as at présent constructed is clearly an interruption of commerce. Is it 
an unreasonable one? The bill avers that the bridge is lawful, and com- 
plies with the statute authorizing it, and that the draw is ample. This 
is the gênerai statement. But the bill proceeds to state that the défend- 
ant in a stage of high water desired and attempted to pass, and did, with 
injury to the bridge, pass, through the draw with six tows or barges; 
and to prevent a répétition of such attempt the injunction is asked, 
This shows that the complainant, in order to préserve its bridge with 
the draw as now constructed, must hâve an interruption of existing com- 
merce. Whether this is an unnecèssary interruption or not will dépend 
upon the ability of the complainant to reasonably make an ampler draw; 
in other words, the question is whether the answer to the complainant's 
allégation of grievance is not this: "Enlarge your draw, or obtain more 
spécifie grant from the législature." 

The bill is admirably drawn, and présents with completeness the com- 
plainant's rights. If the injury came from a trespass outside of the 
prosecution of commerce itself, the relief could be afiforded. But the 
whole right of the complainant hère to provoke any interférence with the 
movements of defendant's boats, if it exists, springs from such a state of 
fects as would compel the court to act upon the conclusion that, consid- 
ering the commercial transportation over the railroad as compared with 
that upon the navigable stream, the interférence was not unnecèssary. 
The order or decree sought by the complainant, while it affects only the 
parties, resembles a gênerai régulation of commerce in this: that it is 
based upon a balancing of the public convenience of thoroughfares of 
commerce. I think the claim of the complainant to such interférence is 
one of those doubtfulor imperfectly defined rights which, in the absence 
of more spécifie législative désignation, must at least be first established 
at law, where the défendant may hâve a trial by jury, before the party 
asserting the right can invoke the aid of injunction through the court of 
eguity. 

Let the demurrer be maintained. 
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CîoNSOLiDATED Tank Linb Co. et d. V. Kansàs City Varnish Co. et al. 
(Circuit Court, W. D. Missouri, W.D. February 9, 1891.) 

1. INSOLVBNT COBPOKATION— PhBFBBBNCB TO DiREOTOBS— FrÀUDCLBNT CONVEYANOES. 

Dlrectors of an embarrassed corporation, holding olalms against it whlch they 
wished to proteot, hfld the notes of the company payable to themselves drawn and 
antedàted, and procured thiem to be dlscounted by défendant bank. They then 
caused to be execnted a deed of trust conveying ail the assets of the company as se- 
curity for thèse notes, among others. Beld, in a proceedlng by unseoured crédit- 
ors to set ît aside, that, being a seourity for debts upon whicllthe directors were 
i themselves liable as indorsers, it was in eSect a pref erenàe' to themselves, and 
fraudulent and void. 

2. Same— Notice oif Fraud. 

Nor is Buoh préférence valid as to another créditer, a corporation, on whose clalm 
the directors were not liable as sureties, when it appears that thé secretary thereof , 
who, as an attomey, was prosecuting its olaim aêainst the insolvent corporation, 
■was employed to draiv the deéd of trust, and advised conoerning it, and was f ully 
aware of ail the circumstancea, and declined to act unless his.olient's claim was in- 
cluded in the security. 
& Same— Trust. 

Als the directors of an Insolvent corporation beoame trustées for the creditors. a 
bill to set aside as fraudulent a deed of trust of corporate asseta to securedebts for 
Which the directors are themselves liable as sureties need not show that the com- 
plainant bas established bis claim by judgment. 

In Equity, 

This is a creditors' bill on the part of the complainants and other cred- 
itors who may corne in to set aside a deed of trust made by the Kansas 
City Varnish Company, a business corporation, preferring as creditors 
the German National Bank for $16,255, Harkness, Wyman & Russell, 
bankers, for $5,500, and the Kaw Valley Paint & Lead Company for 
$974.60. The deed of trust was executed August 25, 1890. The case, 
on preliminary hearing for writ of injunction and the appointment of a 
receiver, is reported in 43 Fed. Rep. 204. It bas now been heard on 
the pleadings and full évidence. The principal facts will appear from 
the opinion of the court. 

Henry WollToan, for complainants Tank Line Company and Heath & 
Milligan Manufacturing Company. 

Harwood & Meredith, for National Linseed Oil Company and L. C. Gil- 
lespie, intervenors. 

Laûirop, Smith & Morrow, for défendants L. V. Harkness, W. F. Wy- 
man, L. D. H. Russell, William Peet, James W. White, and Charles N. 
Howard. , 

J. L. Wheder, for défendants Kaw Valley Paint & Lead Company, 
Nellie F. Ben ton, and Robert E. Benton. 

Cunningham & Ddan, for défendants Kansas City Varnish Company, 
0. H. Brown, and David C. Howey. 

Haff & Van Valkenhurgh, for défendants German American Bank. 

Praijips, J. The question to be decided is as to the right of an in- 
solvent business corporation to make a deed of trust for the benefit of 
certain of its creditors, to which debts the directors sustain the relation 
of indorsers, and especially whether the directors may thus prefer them- 
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selves when they know, or should know, that the corporation is insolv- 
ônt, and' the efFect of the deed is to suspend the functions of the direct- 
ors in the management of the entire assets, by turning them over to a 
trustée, to dispose of summarily, when the fact is that the assets are 
barely suflScient to pay ofF the preferred creditors. A brief review of 
the history of the debtor corporation will sliow that its business from the 
outset of its career was more or less iictitious, and its financial condition 
was never healthful and prosperous. It was organized under the gên- 
erai corporation laws of the state of Missouri as a business corporation 
in 1886. Its capital stock was $3,000. The évidence shows that at 
leas't one of its subscribers, in violation of the statute, gave bis note for 
his shares, — say for $800, — which has never been paid, and the sub- 
scriber is insolvent. In January, 1887, an increase of stock was voted 
for $16,000, and in 1889 an additional increase to $30,000 was voted. 
From that time forth the company held itself ont to the public as hav- 
ing such amount of capital stock. It is true, as contended by counsel, 
that the statute did not require that this incrément of stock should be 
actually paid up. Yet the public deals with such concems on the faith 
of such capital in esse, and it is that which chiefly gives it crédit. It 
is to be imputed to thèse directors and stockholders that they pretended 
and claimed ail along that the stock subscribed by them was paid up, 
and it was àmongthe difficult facts at this trial to develop how much 
had been paid, or rather how much had not been paid, and who are the 
:delinquent constituents. The only subscriber who did pay up his sub- 
Scription is Mr. Benton, who was admitted on the nominal increase to 
$30,000, and he paid under the impression that others had done like- 
wise. The older stockholders, on the assumption that the concern was 
making money, claim to hâve in part paid up their stock in supposed 
dividends, and by charging the new takers with what they are pleased 
to term "the good-will of the company;" whereas, as a matter of fact, if 
a correct estimate of profit and loss had been timely made after the first 
year of its life, the factwould haveappeared that the company had made 
no profit; and, although the fact was studiously concealedj and devel- 
oped at this trial only after rigid inquiry, it further appears that, for so 
much of the increased stock as was not covered by the assUniéd divi- 
dends of profit and "good-will" of the concern, the subscribers, except 
Benton, execnted their notes to the company. Thèse notes were then 
placed with the bank as collatéral security for money borrowed by the 
company, where they remained for some time, when they were surren- 
dered to the company and destroyed, or in some fashion made way with 
by the seoretary. While the debts represented by thèse stock notes con- 
stitute a part of the considération of the very claim of the German Amer- 
ican National Bank which this deed of trust attempts to prefer, by this 
device the directors so mingled their individual indebtedness to the com- 
pany with that of the company to the bank that it is quite difficult on 
the proofs now made to détermine the relative proportion ; so that the 
directors by this deed of trust are not only attempting to protect them- 
selves as indorsers of the company's paper, but to prefer debts owing di- 
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rectly by them to the company. Such a transaction bears its own com- 
ment. 

As might well hâve bèen anticipated, a concérn aspiring to a business 
representing a capital of $30,000, with little over one-third paid up, 
if liiat mùch, without phénoménal success, found itself doing a strained, 
precarious business; and it is quite apparent from the developments at 
this trial that, but for the personality of its président, Mr. Peet, and the 
money he constantly advanced and borrôwed on his indorsement, the 
undiily inflated concem would hâve coUapsed long ago. This is justi» 
iied by the fact, as testified to by Mr. Peet, that when he could ûo 
lotiger, in justice to his other business opérations, divert money there- 
from, nor would longer obtain money from the bank for the vamish 
company, this deed of trust, or some similar resort, became inévitable: 
The évidence further shows that in the two years prior to January, 
1890, the company had lost from $10,000 to $12,000,— a sum equal to 
its actual paid-up capital; that from June, 1889, to the time of making 
the deed of trust, August 25j 1890, the total amount of sales was $71,- 
818.81, while the expenses were $17,699.66, — equal to a,bout 25 per 
cent., — whereas the testimony of compétent experts is that it shouldhave 
made 26 per cent, on its sales, gross, to hâve sustained a successful busi- 
ness. 

It is true, as much paradèd by the aecrêtary and directors on this 
hearing, that the company had crédit in commercial circles such as would 
hâve enabled it to obtain goods on crédit. But this crédit was prédis- 
cated df a suppressed condition of its actual affairs. It is not too much 
to say that no compétent business man or house would bave sold thié 
oompany a dollar of goods on crédit had it made known the true state 
of its capital and profits and losses. It is true the company had crédit 
at the banks, provided, however, that Mr. Peet, or other good suretyi^ 
indorsed for it. ' 

But the real question is, what was its actual financial condition jUst 
prior to the exécution of this trust-deed? In June and July it was tin- 
able to meet ita maturing obligations. Extensions were obtained in 
some instances by the well-phrased assurances of the secretary that hé 
would soon bè able to make payments. He could make no coUectiona 
on the motley character of its notes and accounts to meet thèse pressing 
demands. Mr. Peet needed ail the funds he could, with safety to his 
other enterprises, afford to borrow. In August a crisis was imminent; 
The secretary, when urged by one of the creditors, promised that the di- 
rectors would hold a meeting on the 22d to devise ways and means for 
raising money. It had overdrawn its account in bank. It gave checks 
on the bank where it had no money, which failed to pass the clearîng- 
house. It is idle now to prétend, as claimed by counsel, that, had A 
certain oflBcer of the bank been présent, those checks would not hâve 
been thrown out. This is whoUy problematicïJ, and, had he so acted; 
it would hâve been in ignorance of thé extrême condition of the com- 
pany'a affairs. But the fact remains thiat its fictitioùs crédit did uot 
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avail it in the .emergency culminating. , This state ;of affairs doubtless 
impelled the président to call for an inventory to be taken, which was 
completed on the 23d of August. Owing to its liinitéd deposits and 
,lack of daiily balances, the bank refused togive it crédit sbortly before 
this at a less rate of interest than 10 per cent., whereas it had, in com- 
mon withother reputable business çoncerns, beau obtainizig loans at 8 
per cent,., interest. It had then in bank paper for about $17,000, draw- 
iûg 10 per cent, interest. According to their ascertainment, the stock 
of stipplies amounted to about 615,000, and, aUowing a most libéral 
priée: for second-hand fixtures, $1,000 more might be added. Thèse 
goods were inventoried by the receiver appointed by this court at $12,- 
50Q. : And as best proof of its actual cash value, after the most eam- 
eat erfforta of the receiver for months to make sale, the best price he 
could obtain was from Mr. Peet himself, at $8,700. But, grant that 
$15)0.00 was a reasonable apparent value, what else had this company? 
Ab ËibQWn by the receiver's inventory, there were in notes and accounts, 
in T^und numbers,- $19,000; and in money turned over to him by the 
trustée on account of sales made by him after taking possession under 
the deed of trust, $626.48, making a tot^l aggregate of $34,626.48. The 
amoupt. of lia,bilitie3 thus far disclosed were ^then, in round numbejçsj 
$35,000. This estimation of assets assumes that the bills receivable are 
<>oUeçtible. Such, howevor, is not the ijict. The secretary of the com- 
pany himself, when requested by the receiver, on taking charge, tomark 
what wçre bad debts, goçfd, and dou^tful, at once marked over $9,000 
as bad, and the court is justified from the évidence in, concluding that 
not over 50 per cent, of the |19,000 çan ever be collocted; se that, acc 
cepting ,the yaluation placed by the secretary on the goods, when he was 
under pressure to make as good showings as possible of his administra- 
tion, and $24,000, or less, was what the company hçid to meet 635,000 
of liability, and, as the sequel shows, not enough to meet the sum of 
the preferred dsbts. 

It is Buggested by one of the counsel tliat tho; amount of the iinpaid 
capital stock owing by the stockholders should be ^.dded to the sum of 
the apparent assets. As a proposition of law, the unpaid stock is an as- 
set,-^ trust; fund,— which the corporation holds for the payment of 
debts. HaU^v. Dana, 101 V.^. 210. Invoking this liability now, 
ip order to swellihe assets ajt the time of making the dçed of trust, the 
court may be permitted to suggest, in, no offensive sensé, however, that 
it WQuld hâve corne with more grâce had the learned counsel and his cli- 
ents assisted, rather than impeded, at the hearing the ascertainment of 
the true amount of this asset. On the contrary, whenever this matter 
was inquired into, thp counsel interposed the objection that it is irrele- 
yaut, etc., to the issu.es on trial. On this account,; the inquiry was not 
pressed to aiiyspecifiçiascertaiinment., But it doesappear in évidence that 
perhaps not over two of thèse subscribprs could be made to pay. on judg- 
ment and exécution. , Itis furthermore stated, over and over, by coun- 
ad fpr respondents, that th,e ^irQctoJ38;Were ignorant of the true state of 
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the financîal condition of this coiUpany ; that tliey believed it wa3 healtliy , 
that itB crédit was good, aiïd its assets ample to ultimately pay ail the 
debta. Leaving out of view what the évidence on this hearing develops 
as to their actwal knowledge of the insolvent condition of this company, 
we pause to say that nothing sô marks the progress of equity jurispru- 
dence in conserving the ends of justice as the now recognized principle 
that directors of corporations occupy a trust relation to the stockholders 
and the creditors of their company. They are expected, by the law, to 
do their duty as direotôrs and trustées, and to hâve sucih knowledge of 
its aflfairs as diligence, fidelîty, and honesty would diàclose. If thèse 
directors did not know this concern was bankrupt, they should hâve 
known it. They did know its paper was being discredited at bank; 
they did know it owed $35,000 approximately; they did know what 
their own inyentory fehowed; they did know it was losing money; and, 
when they were called togéther by its président on that 23d day of Au^^ 
gust, they then knew it was to take counsel as to whàt course should be 
takenin its dire extremity. They knew that there were but two,roads 
open to them, — either to raise monéy on their owh crédit, and infuse 
new life into the siok concern, or to surrender its assets to its creditors. 
The instinct of self-preservation ^sserted itself, and mastered their sensé 
of fair play. They resolved to take care of themselres by making a deed 
of trust, which preferred onl'y the debta on which they were sureties. 
With ftU dtié respect to the peraonal character'of the directors, the court 
is unablé to crédit the pretension, now set up by them, that they reason- 
ably expected that by making such a deed of préférence they would be 
better enabled to goahead with the business of the corporation, and keèp 
it "a going concern." They now say that the more conspicuoùs fact dis- 
covered by them on the resuit of the inventory and examination of the 
books was that they were overstocked with paints, and that their princi- 
pal losses were traceable to the handling of this class of goods. Per- 
haps over one-half of the goods invoiced Auftust 23d consisted of paints, 
brushes, etc. They now say it was their purpose in the action taken by 
them to merely get rid of thé paints, aiid to liniit thëir business in the 
future in the handling of varnish. How this desired consummiatioà wàs 
to be wrought out by meansof the deed of trust challenges common sensé, 
provided there was no fraudulént collusion bêtween the maltérs, the 
trustées, and the ceatuis que trustent. The directors, when pressed on the 
■witness stand, were utterly unablé to give any plausible rèason for this 
pretension. 

The law, responsive to the practical maxim that actions speak louder 
than wonls, présumes that a man intends the hatnral and reasonable 
conséquences of his ticts. This deed of trust was given, ostensibly, to' 
secure the paymént of over $22,000 of debts. Thèse could not possibly 
be discharged bytbe sale ôf- the paints, aided by afty possible ex pôctâtion 
fironù «oUections on bills recëivable. If stich waft the purpose of making 
th« trust-deed, wby did they n«t, at theit conférence on thé 23d, resiolvë, 
aodidirect ttoeir own manager, to proceed at once to éldse out the paints, 
and^theu devise ways and meahs aUikide to meet their pressing debts? If 
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they were of the opinion Ihat a trustée could better accompHsh the fle- 
sired resuit, why did they not authorize him to first dispose of this stock 
summarily, and provide for adding to and building up the varnish branch 
of the goods? The deed of trust itself, on the contrary, utterly réfutes 
their assumption. By it they conveyed every partiale of property they 
had, including the plant, and every instrumentality for a further prose- 
cution of the business, to the trustée. Practically, they abdicated their 
functions as a managing board in favor of the trustée. They authorized 
and directed him to take immédiate possession, and proceed to dispose 
of for cash the entire property, which could not reasonably be expected 
to pay ofiF the preferred debts. In the entire absence of any arrangement 
made, or even suggested, by them to meet the unprovided for outstand- 
ing debts, amounting to say $13,000, they must, as reasonable, sane men, 
hâve anticipated that thèse creditors would not complacently and inact- 
iyely stand by to witness the resuit of the Utopian idea of the directors 
for infusing new life into the suspended corporation. The unpreferred 
creditors would certainly be expected to take heroic measures to see that 
every dollar of surplus that might possibly arise from the trustee's admin- 
istration should go direct to themselves,, to say nothing of expected assault 
upon the deed of préférence. Furthermore, the whole subséquent conduct 
QÎ the directors contradicts the claim now set up by them. They were 
advised by their counsel, when they applied to him to draw up the deed 
qf trust, that they could not prefer themselves. While we hâve not been 
fully admitted into the fuUness of that inner consultation, it isiquite 
inferable that ithis ad vice was predicated of the attorney's knowledge of 
the condition of the company's aflfairs. At that time, Mr. Peet, the prés- 
ident, had a claim against the company for $1,500, principal and inter- 
est, and Mr. White, another director, held a claim against it for, princi- 
pal and interest, $1,225. To évade, as they conceived, the opération 
of the law which forbade a director from directly preferring himself as a 
créditer of an insolvent corporation, they had notes of the company 
drawn, payable to themselves, respectively, for thèse debts, antedated, 
which Mr. Peet took to the preferred banks, and had discounted on the 
indorsement of Peet Bros., his other business concern. Instead of pay- 
ing over to Mr. White the amount of his note, Mr. Peet, from some nn- 
explained cause, had the proceeds thereof placed to the crédit of Peet 
Bros. , where it yet remains. Whether this was a simulated arrangement 
between him and the bank, as it seems on its face^ is not positively known. 
Thèse notes were then put into the deed of trust as preferred debts to the 
banks. 

Of likecharacter, indicating unmistakably that the président and seere- 
tary regarded the company as hopelessly wreçked, at or aboutthe time of 
making the deed of trust the secretary secretly turned over toMr. Peet about 
$1,000 of notes and accounts of the company, which Peet appropriated 
to his own use, or at least they were ^ithheld from the, trustée and the 
receiver, and the fact was only extracted from Mr, Peet on cross-exam- 
ination at this hearing, And, still further, it cropped out on trial that 
Mr. Bentqn, another director, about the time of the collapse, doubtless 
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for the purpose of avoiding responsibility of himself and wife as indorsers 
on the bank debts in question, conveyed, with his wifé, valuable real 
estate held in her name at Omaha, Neb. ; and on the day of the exécu- 
tion of the trust-deed the secretary was busy posting up the books of the 
Company, giving crédit for salaries of employés, and màking varions other 
entries, and the books show erasures changing dates and the like, as if 
to conceal thefact that they were ihade on that day. Thèse acts indi- 
cate final administration, and by an administrator de son tort. As in the 
case of a sinking ship, they scuttled it, and the crew treated its cargo 
as common spoil» In the péril of the sea, the thought uppermost in 
their minds was self-preservation. Having, as they supposed, secured 
a day's provisions for themselves, each director struck out for himself. 
If they hâve done a single act to verify their pretension of a purpose to 
rescue the ship and continue the voyage, the évidence wholly fails to 
disclose it. Under any accepted définition of insolvency, this company, 
on the 25th day of August, 1890, was insolvent. AU of its debts could 
not be coUected oiit Of its means. PàUer v. McDowell, 31 Mo. 73.,. There 
was not a présent ability of the debtçr to pay out of its own meahs aU 
its liabilitiies, nor sufficient property.to respond on exécution- for such 
satisfactàon. Eddy v. BaMwin, 32 Mo. 369. There was an inabiiity to 
fulfill its obligations acbording to its uridertakings, and a generaV inabii- 
ity to ànswer in court for ail its liabîlities, and with no reasonablé as- 
surance, in the usuai coiitse of trade, of recôvering from its embarrass- 
meat. WaUonv. Bank, (Colo.) 22 Pac. Rep. 442, The deed of trust was, 
in effect, a confession of insolvency. It conveyed ail the company had to 
meet only a part of its liabilities. It virtually took away the ability—- 
the means— -of the directory to further prosecuté the object of the fran^ 
chise. While thecorporate autonomy was not extinguished in law, it 
exists merely in a state Of suspendèd animation, with no reasonablé hope 
or assurance of resuscitation. When a corporation, in its bu^ness af- 
fairs, is thus in articula mortis, whatéver œay yet be maintained on di- 
vided opinions as to its right to disposé of its property so as to giye a 
préférence to some gênerai creditor, the lawis toowell settled,' at léast 
in this jurisdiction, to admit of extended discussion that its directors 
cannot mafce a disposition of the assets so as to secure to themselves, di* 
rectly or indirectly, a préférence over gênerai cxeditors. This is thé rule 
of the Missouri courts. WiMamsf v. Jones, 23 Mo. App. IBi: MiUÇo. 
V. Kampe, 38 Mo. App. 229; Roan v. Winn, 93 Mo. 503, 4 S. W. Èep. 
736. It is not ioo much to say that it is thé estàblished doctrine of the 
fédéral courts. It is strongly maintaiiied by Judge Thayér in the èasi- 
em district of this State. White,êtc., Manufg Co. v. Pettes, etc.y Cb., 30 
Fed. Rep. 865; Âdaviê y. MiUifàg Go., 35 ï^ed. Rep. 433. Sëe, alsd, 
Lippincott v. €arriag6 Gb., 25 Fed. Rep. 577; Koéhler v. Tron Go.j 2 Black, 
715-721; Railroad Oo. V. Howard, 7 Wàll. 892; OaCo. v.Marbury,21 
U. S. 587. ■ ' [ \ 

In Qraham V. Railrmd Q)., 102 U.S. 161, Mi'. Justice BradIey said: 

"When, a corporation beQoines insolvent, it 13 i^pfar civilly deaà, that "ta 
property iijày be administei'ed kà a trust f uM, for thé béûéflt ôf its stockhold- 
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era and preditors. A court of equity, at the instance of the |)roper parties, 
Wiil theii take those trust, fùhds, which in other circumstances are as much 
the absolute property of thè corporation as any man's property is iiis." 

The n^pst récent discugsipn of this question is to be found in the very 
able opinion of Judge Wobos, in Hmoe v. Tool Co., 44 Fed. Rep. 231. 
I cannot better express the strength of the reason why a director should 
not be permitted to prefer hiûjself, under circumstances like those un- 
der review, than by quoting liis language: 

"A Sound public policy and a sensé of common fairness forbid ttiat the di- 
rectors or managing agents of a basinèss corporation, when disaster bas be- 
fallenor threatens the enterprise, aliall be permitted to convert their pow- 
ers of management and their intimate, as it may be, exclusive, Isnowledge of 
the corporate aiïairs into means of self protection, to UiB liarm of other cred- 
Itors. They ought not to be compelitors in a contest of which ihey must be 
the judges. The necessity for this limitation upon the right to give préfér- 
ences among creditors, when asserted by a corporation, may not hâve beén 
perceJved in earlièr times, liut the growing importance and yariety of modem 
corporate enterprises and interests 1 think wiil compel its récognition and 
adoption. * * * Whether omet such préférences are fairly given, is an 
impraetieable inqniry; beeanse thére can be, in ordinary caôes, no means of 
discoveriug'the truth, and consequently the presumption to the coiitrary 
should in every case be conclusive. Concéda that it is a question of proof, and 
that a prelearence in favor of a director will Jje deemed valid if fairly Biven, and 
it may as well be declared to be a part of the law of corporations that, in cases 
of insolyency, dtbts to directors, and liabilitiès In which, they bave a spectal 
interest, may flrst be discharged. That will be the practical effect, and ihe 
examples will inUltiply of individual enterprises prosecuted under the guise 
of corpoyate organizar.ions for tlie purpose, not only of escaping the ordinary 
risks of business done in the owner's name, which may be legitimatei enough, 
but of enabling, the prpmoters and managers when failure çomes to appro- 
priate the reoialns of th« wreck by decluring themseJves favon-d creiiitors. 
Besides inconsistency with that equality which equity loves, such favors in- 
volve too many pôsslbilities of dishonesty and successful fraud to be toler- 
«ted in an en.'ightened System of jurisprudence." 

The same tbought wasîn the mind of Mr. Justice Miller in Sawyer 
V. ifoa^, 17 Wall. 620, when he observed: 

"When we conisider the rapid developmentof corporations,! as instrumen- 
talities of tlie coçimercial and business world, in the last few years, with the 
corresponding'pecessity of adapting légal principles to the,nç\V: and varying 
ëxigenciés of this business, it is no solid objection to such aprinciple that it 
is modem, for thô occasion for it could not sooner have arisen." 

, It is insisted on behalf of the hari,ks that, although t-he deed of trust 
may be voidable as against the directors, yet the bauks are to be regarded 
fis 6«ma j^de pu,Tchasers. But are the banks such purçhasers? Ip the 
first, place, they parted with nothing on the faith of the deed. Ttiey 
loaned the inoiiey, as their évidence shows, on the indorsernent of the 
4ireçtpi;8.v, They never asked; for this deed. They did not know of its 
existence until aiter it was executed and recorded. They may be ac- 
corded the, preauRiptipnof the Iot in their favor, that where such a 
deed is for their. benefit, they are presumed to accept its provisions. 
But it is.apfareîqi on the face of the de^ed, and from the facts known to 
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the tanks, that the deed inured to the benefit of the directors as in- 
dorsers of the notes held by the banks. The banks could not, therë- 
fore, take without being priVy to the wrong attemptëd by the directors. 
If the law were otherwisé,' the raie would be of no àvail which seeks to 
prevent such directors "from preferring debts in the payment of which 
they hâve a personal interest," as declared in Adams v. Miiling Co., 35 
Fèd. Rep. 435. 

The next matter for détermination is as to the claim of the Kaw Val- 
ley Paint & Lead Co. As the directors are not indorsers on this note, 
it is assumed by its counsel that, in order to avtiid the deed as to it, 
the court must go to the extent of affirUiing the doctrine that an insolvent 
corporation cannot dispose of its property so as to prefer a gênerai cred^- 
itor. My opinion is that thé courts of* chancery ought to reach out fot 
the attainment of a sound public polioy wrhich asserts that ^vhen a busi- 
ness corporation beconaés so insolvent that it cannot furthër prosecute ita 
business, and, to avoid ail assignaient or surrender for thé benefit of ail 
its crèditors, it must, to avoid attachments or exécutions, make a dispo- 
sition of its property to appease the derùaiidS of its crèditors, the trustées, 
eo instamM, should be heMito be trustées of the assèts bf the corapany" for 
the equaJ benefit of aU its èréditors. But itiis not essential tôgo so far 
in this case. That thé Kaw Valley PâiM & Lead Co. are ehargealblè 
with notice ofithree important fact8,is isatisfsictorily deduciblefrotn the 
evîdencei Mrst, that when this deed ôf trust 'Wà8exécutéd,itknésy, ot 
had reason to believe, the debtor Comjjany was insolvent; second, that it 
probably could go no farther in thé prosécutîon of-its busiiiessj àûd; 
^ird, iiliat the I^w Valley Paint & iLead Co. wœ privy to arid partici- 
pated in the fraudulent lattempt ofthéjiirectors ôf the debtor compàliy 
to prefer themselves. 

The évidence shows that John L. Wbeeler was the attorney to whom 
the directors of the varnish company aipplied for côilttsel, and to préparé 
the deed of ttust, on the26tb of Augûst, 1890. He adviëéd, mtte»' à&', 
that they could not, uhder the law a» hetinderstoodit, prefer thémsëlves 
as crèditors of the companVi It was dotibtless on this suggestion that 
Peet and White resorted to the subterfuge ofdiscoùfiting,ostensiblyj the 
two notes held by thcm against the company to the- banks, that' the 
debts might appear in the deed as cMms of the banks. Thèse notes 
were drawn that day on blanks at bis office, and wéré dated back. He 
knew they were then put in the deed of trust as preferred debts of thé 
banks. At this time Whéeler was also secretai-y of thé Kaw Valley 
Paint & Lead Co., and was acting as its attorney for the collection of its 
claim against the varnish company. He notified the directors of the 
debtor coimpany that they mùst include bis clainl in the deed of iirèfer«- 
ence if he drew up the deed. They so consenting, he drew the deed ac- 
cordingly, antedating to the 15th of August the note of his company; 
Facts coming to the knowledge of an agent oi attorney while en^a^ed 
aboutthei -business of hi» agraiey are^ la law, piesu^ned to be knôWii to< 
ih& prineipai ôr client.. Saywark v. liunii'Mœ^ €b'.v52 Mo. 181; !Z%é'î>4s'- 
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taied Spirits, 11 Wall. 356-367. In May v. Le Claire, Id. 217-233, the 
court observe: , , 

"JobD p. Cook was counsel of Le Claire ia ail his U'ansactions touching 
this propérty. He knew everything that was done, and his knowledge was 
notice to His client. " 

Again, any fact or circumstance connected with the transaction, calcu- 
lated to excite his suspicion and put him on his guard, should prompt in- 
quiry, and he is affeoted with notice of every fact which a prompt and 
diligent prosecution of the inquiry would develop, The conduct of the 
directors, the very character of the instrument they were executing, ad- 
vised Mr, Wheeler of the fact of the financial extremity of the debtor 
Company. His demand to bave his company admitted to the préfér- 
ence, while creditable to his fidelity as the agent and attorney of his 
client and company, yet evidenced his appréhension of the debtor's 
critical condition. He could but see that the directors were anxious to 
protect themselves, and he was consenting to the éndeavor, on condition 
that his opposition was silenced by a participation of his client in the 
undue advantage. So impressed was he of the extremity of the debtor 
and the exigency of the situation, that at much personal inconvenience, 
on â raîny night, he hunted up a çlerk of the recorder's ofBce, and in- 
duced faim to accompany bim tO the office at 9 p. m., to place the deed 
on file, and at 10 p. M. had the trustée take possession of the store and 
goods. There waa no purpose of the debtor company tù admit the Kaw 
Valley Paint & Lead Co. to this préférence, until practically coerced 
tbereto by the su^estion of Mr. Wheeler; and there was a mutual con- 
senting that the scheme of the directors might proceed on condition of 
the admission of the Kaw Valley Paint & Lead Co. to share in the préf- 
érence. 

Thèse facts, in my opinion, except this case from the opération of the 
rule that a deed of trust or assignment may be good as to one or more 
of the named benefioiaries, and bad as to the others, The embracing 
of one preditor in this case was miade to dépend, in effect, on the admis- 
sion of the other, whereby a fraud was attempted by both. The two 
acts were thus interdependent. In such case the deed is an entirety, 
and ail the participants must stand or fall together. Where the acts of 
a party pperate as a fraud > even though done without a fraudulent in- 
tent, he içannot be pernaitted to reap any benefit from them. Clarkson 
v.6reeîyi40M.o. 114. 

It is finalty insisted by counsel representing some of the respondents 
that the action njust fail for the reason that complainants are not judg- 
ment creditors, and there bas been, no return ofnuUa bona on exécution. 
Our view of this: matter is expressed by Mr. Justice Stkong in Case v. 
Beauregard, 101 XJ. S. ôSSr^Bl. , Looking to the foundation upon which 
the rule cpntei^ded for rests,, it ought: not to apply where judgment and 
exécution would befruitlesa. 

I "Wheq tbe debtor's estatç is a mère équitable one, which cannot be reaclied 
by any prQceeding at Iaw>! thei;e is no redson for reqgiring attempts to reacb 
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it by légal process. * ♦ * It may be said that, whenever a creditor lias a 
trust in hia favor, or a lien upon property for the debt due him. he may go into 
equity witbout èxhausting légal processes or remédies. Indeed, in tliose cases 
in which it bas been held that obtaining ajudgment and issuing an exécution 
is necessary before a court of equity can be asked to set aside frauJulent dis- 
positions o£ a debtor's property the reason given is that a gênerai creditor has 
no lien. And when such bills bave been sustained without a judgment at 
law, it has been to enable the creditor to obtain a lien, either by judgment or 
exécution. But when the bill asserts a lien or a trust, and shows that it can 
be made available only by the aid of a chancellor, it obviously makes a case 
for his interférence." 

The question was considered tmd the authorities reviewed by the court 
of appeals in JIM Oo. v. Kampe, 38 Mo. App. 234 et seq. , where it was 
held that a général creditor might maintain the action without first 
obtaining judgment, etc. Eules of equity, or rather the application of 
équitable principles, must, in the progress of clvilization, constantly ex- 
pand to meet the intricacies of commercial transactions, and to circum- 
vent the machinations and inventions of men to defraud justice of her 
rights. Lord Chancellor Cottinghau held that it was the duty of a 
court of equity to— 

"Adapt its practice and course of proceeding, as far as possible, to the ex- 
Isting State of society, and apply its jarisdiction to ail thèse new cases whicb, 
f rom t]^e progress daily making in the affaira of men, must continually airise." 

And Judge Story observed: 

"The beautiful character, pervading excellence, of equity jurisprudence is 
that it varies its adjustments and proportions so as to meet the very form;and 
présence of each particular case in ail its complex habitudes." 1 Story, Eq. 
Jur. § 439. 

The législature of the state of Missouri but sought to eraphasize the 
province of a court of equity in enacting section 2790, Rev. St. 1889: 

"The circuit court shall bave jarisdiction over the directors, managers, 
trustées, and qther ofScers of corporations now existing'or bereafterorgapized 
under and by virtue of this article — First, tocompel such directors, managers, 
trustées, and other offlcers to account for their officiai con'duct in the manage- 
ment and dl8(j(âJtion of the funds, property, and business committed to their 
charge; second, to order, decree, and compel payment by them to the corpora- 
tion which tbey represent, and to its creditors, of ail sumsof money and qf 
the value of ail property which they may hâve acquired to themselves, or 
transferred to others, or may hâve lost or wasted by any violation of their 
duties or abuàeof their powers as such directors, managers, trustées, or other 
offlcers of such corporation." 

And by the succeeding section the court is authorized to appoint a re- 
ceiver to carry out the objects of the law in the prévention of malversation 
by the directors. 

It résulte that the prayer of the bill is granted, the temporary writ qf 
injunction is made perpétuai, the deed of trust is annulled, and the prp- 
ceeds of theas^ets of the rpspondent company, in or comingto the hands 
of the rec^yej:, will be distributed mb&hly, pari passa, &iï\Qng ail. the 
creditors Oif tiie respondent corporation whose debts ipay be properly 
v.45F.n6.1 — 2 



Ï8 »■' ÉIBDEBAI EEPOItTER, vol. 45. 

provèd/up, and the complaiaaiits and intervening 'creditors may take 
judgmeiit against; the resppndent company for the ànaiôùiilof théir debts 
respéctively. 

Pecree accordingly. 



CONVBESE V. M1CHIGA.N DaIBY Co. H oL 
iûir6uUCourt,W.D,Mi(Mgim,S.p. Feliruà^ 13, 1891.) 

1. HoBraioBs— FoBBOLOstfBB — ^Parties. i> 

A mÔTtgageo can make judgaient predltors of the mortgagror's grantor parties to 
his toreoTosure suit when. thèse creditors assert a claim' on the ground that the 
tranàfer to the mortgagor was in fraud of tl'^^ir lights, and that thereforâ taeir ex- 
écution*, levied after the exécution of !tbe mortgage, are prier liens on the land. 

2. SAMB-'MuX'TirABIOUBIIBaS — Waivbk. , ,-. 

' An objection to a bill of foreclosure th'àt it is fiiùlïifarious peoausé it brings In 
' partie»' daiâiing righUi'^aramoubt'&bd hôstUé to tb^ mortgagor cornes too late 
wben made at the hearlng, if such daim is of équitable cogni^aince. 

8. SaHG — JUDOMENT CEBriTOBS — FbIOBITIES. 

1 j&mèrtgage exeouted toseonié notes whlch are indorsed -bèfor© due forvatiie 

,?t(i)djnrl%hout notice, hefore the land i&ilpvied on by the judgment creditors of the 

mdrtga^^or's grantor, who claim that , thé tr^nsfer to the mortgagor yras in frai}d 

of -thiif rlghtl, is paràlnount to the exëctîtidns of suôh oreditors, since, under the 

Michigan law, a judgment is no lien. 

4. Samb — CoDKTS — State and Fédéral— JnBisDioTioiï. ' ' ' 

,'^}»ere amprtgagee sues to foreolosa 4» a fédéral court, and makes judgment 
creditors ôf t;he mortgagor'é grantor ^ai^ies défendant, the suit will not be post- 
pOnëld niitil the tenuinatioa Of proceédtiigs institùtéd by thèse creditors in tUe 
Gitate tioùrt to.establlsh their liens on the landi to which prooeediugs the mortgagee 
is not a party. 
6. Samb — Indorsbment op Notes — Assionmbnt of Mortoaoe. 

The i&dorsement and deliveryof tbemortgage notes by the mortgagee opérâtes 
a^ àti'âssignment oftnemor^àge to the holder of the notés. 

In Eqtiity'. On final hèaring. ' 

Th0 facts in this cause, so far ^ the sa,nie aire necessary to an under- 
staiiding of ,the subjoined opinion, are as foUows: The défendant the 
Michigan ijairy Company derived ita title to the landsinvolved in this 
pioceeding from the défendant David P. Clay; a portion of such lands 
having been conveyed to the dairy fcompany in the year 1884, and thè 
remainder on the 13th day of Septemhèr, 1886. On the làst-mentionèd 
day the dairy company exeçùtéd a mortgage upon sàid lands to David 
P. Clay, to secure the pâyment of 56 notes of $1,000 each, due six 
years thereafter. In the mortgage was a clause making the whole debt 
payable, at the élection of the Uiôrtgagée, upon défailli in the payment 
of the annaal interest. AU of thèse notes were aftëtwards indorsed by 
Mr. Clay, and delivered to the cpmplainant, as collatéral secUrity for 
thé paymëHtof about $20,000, then borrowed bysaiti Clay of the com- 
plainant. This mortgage was recorded October 22, 1886',' àhd this suit 
was instituted tô foréclftse said mortga'gë. : Thé defëAdanfe thé Fourth 
National Bank of Grand Ra-pids, Mieh.' , aîid the Gerniaii ;Bahk of She- 
boygany Wis., wëre ièkdé parties ilhder' the éleventh^ paHigfàph' of the 
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bill of complaint, wWch,a^ to the last-named defendanls, merely aJleged 
that they had, or ckimed to hâve, some interest in tbe premises as sub- 
séquent purcbasers, or incumbrancers, or otherwise. The Fourth Na- 
tional Bank of Grand Rapids in its answer denied the eleventh paragraph 
of the bill of complaint, and set up thaï the conveyance from Clay to 
the dairy company was made in fraud of Clay's creditors, and was, as to 
such creditors, void; that on the 16th day of December, 1886, said 
iPourth National Bank reeovered three judgments against said Clay, aggre- 
gating about $22,333; and that the interest of Clay in the lands covered 
by the niortgage in question had been levied upon in its suits against him 
by attachwent about the 6,th day of December, 1886, and upon exécu- 
tions issned upon said judgments on or about the 28th day of December, 
1886. The German Bapk of Sheboygan set up a similar défense, claim- 
ing a lien upon the lapds for the amount pf a judgment, in its favor of 
about $4,148, reeovered against Clay October 13, 1886, upon which ex- 
écution was issued, and, on or about November 8, 1886, levied upon his 
interest ther«in. Thèse défendants also severally set up the pendency 
of suits in the circuit court of the state, brought to,,fnforce their liens 
under thèse levies, and both said banks prayed that the mortgage should 
be, held void by reason of such fraud, and be not enforced as against 
them. At tbe hearing it was urged in behalf pf thèse banks that their 
daim' was hostile and paramount to that of the daij:y company,; and 
therefore prior, not subséquent, to the mortgage which the complainant 
sought to foreclose; and that therefore their rights could not be adjudi- 
cated under the gênerai allégation of the complainant's bill, yhich 
brought thçm in merely as| subséquent purchasers or incumbrancerg. 

Fktcher & Wanty, for complainant.' 

Bhir, Kingdey & Kkinham, for défendants the Fourth National iBank 
of Grapd JElapids and the German Bank pf Sheboygan. 

Sevebens, J. Upon the hearing of thig cause the German Bank of 
Sheboygan and the Fourth National Bank, défendants, urge and iijsist 
that the court cannot adjudicate their rights in the lands mortgaged, be- 
caase their, rights, as asserted, are paramount to those of the mortgagor, 
and hostile, thereto; and it is further insisted by them that an attempt 
to litigate those rights onthis foreclosure bill would make the proceed- 
ing multifarious. Décisions of the stat© suprême court are referred to 
in support of the proposition that upon a bill to foreclose a mortgage 
only those. matters can be litigated which afifect the equity of rédemp- 
tion, and that parties elainiing titles or liens originating prior to the 
mortgage cannot properly be made parties lo the. suit, But I do not 
understjmd.the rule to be declared inflexible by those décisions. How- 
ever that piay be, the rule in the courts of the United States has long 
been sçttled ditferently, where the mortgage is of the fee,, and the sale 
prayed ia of the property so mortgaged. Mnley v. Bank qf U. S., 11 
Wheat. 304; Hagan v. Wfdker, 14 How. 29. In the case of Difà v. 
BeynMs, 9frU. S. 340, ttiere were wholly conflicting titles. Hère the 
banks a^eiet a lien upon the title of the mortgagor's grantor,, not in hos- 
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tility to his title, but in récognition of it, and they daim, at least such 
is the légal effect of their position, that they hâve net a paramount title, 
but, to the extent of their claim, a paramount lien, upon the ground 
that as to them Clay's deed to the company was fraudulent. As to them, 
the deed was not wholly void. The title passed and was mortgaged 
by the dairy company. Bump, Fraud. Conv. (Ist Ed.) p. 451. But, 
independently of this, the lien the banks assert did not originate until 
after the mortgage was executed. As creditors at large, or having no 
levy, they had no lien. It is true the facts in pais upon which they 
found their lien, and which they bring forward as évidence, existed 
previously; but they connect themselves with the property only by the 
levy subséquent to the mortgage. Maynard v. Èôskim, 9 Mich. 486; 
Tyler v.PeaU, 30 Mich. ôS;Gnswold v. FuUer, 33 Mich. 268; Root v. 
Potier, 59 Mich. 498, 26 N. W. Rep. 682; Bank v. Bâtes, 120 U. S. 556, 
7Sup. et. Rep. 679. 

TJnder the law of Michigan, there is no lien by judgment merely. I 
think the complainant bas the right to bave the validity of this lien de- 
termined before the mortgaged property goes to sale; otherwise, the bid- 
dii^ must bè for something of dubious title and value, and the satisfac- 
tion (5f the mortgage debt be seriously imperiled by this supervening 
levy. A mortgagee ought not to be kft in such a predicament. 

The question whether collatéral controversiès shall be litigated in a 
foreclosure suit is in large measure one of convenience, ând Where thé 
interests of the parties require it, and it is necessary in order to admin- 
ister adéquate relief, the court should take cognizance of the collatéral 
questions. Story, Eq. PI. § 539; Shepherd v. Pepper, 133 U. S. 651, 10 
Sup. Ct. Rep. 438. It may be that if the sale by Clay to the company 
was fraudulent, as alleged, and the complainant had notice of it, the 
banks hâve a paramount lien. That is matter for adjudication. Thè 
suggestion that the suit is thus made multifarious is late when made at 
the hearing. The answers of the banks do nbt pfesent that as a groûnd 
of objection, but, at least by strong implication, invite adjudication. It 
is true they ask postponement until certain proceedings alleged to be 
pending in the state court shall be terminated, but I know of no princi- 
ple on which this could-be authorized. Thé pendéncy of a suit there 
is no bar to the présent. Besides, the complainant is not a party to that 
suit, and cànnot be afifeçted by it. Cook v. Bumlèy, 11 Wall. 669; In- 
surance Co. V. Brwp.e's Assignée, 96 U. S. 588; Gardon v. GUfoil, 99 U, S. 
168. Thèse défendants, therefore, knowing, as they must bave done, 
that the objeot bf bringing them in at ail was in order that their claims 
should be eut off by the decree, and not having raised the objection of 
înultifariougness until now, come within the scope of thé doctrine re* 
peatedly deélàred by thé suprême court, that, if the'matters were ofeq* 
uitable cogriizancô, the objection must be raised in limine, and, if not 
then made, it should not be entertained. Oliver v. Piatt, SHo-v^. 333; 
Nelson v. HiU, 5 How. 127; Story, Eq. PI. § 284a. 

I incline to think that the allégation, though gênerai, in the bill, that 
thèse defencfents hâve, or claim to hâve, rights and iritërests in the prem^- 
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ises above described as subséquent purcbasers, incumbrancers,or other- 
wise, taken in conneôtion with the averments of the answers in response 
thereto, and the évidence it aflfords that the gênerai allégation in the bili 
was understood to be aimed at the only one spécifie claim which the dé- 
fendants assert, is sufficient; but, if not technically so, the bill may be 
amended in this particular, so as to allège the défendants' levy, and, in 
a brief way, the claim of the défendants thereunder. The indorsement 
of the mortgage notes, and the delivery thereof to the complainant, op- 
erated as an assignment of the mortgage, and transferred to the holder of 
the notes the same équitable rights in the mortgage as he had in the notes. 
Ojoper V. Ulmann, Walk. (Mich.) 251; Martin v. McReyrwlds, 6 Mich. 
70; Briggs v. Hannowald, 35 Mich. 474; Garpenter v. Longan, 16 Wall. 
271; Kenicott V, Svpenisora, Id. 452; Ober v. OaUagher, 93 TJ. S. 199, 
206. Oneof the rights acquired by the assignment waa that of exer- 
cùsing the élection to déclare the debt due on defàult in the paymeht of 
the interest. 

A decree will be entered for complainant to the amount of the sutios 
advanced upon the $20,000 note, and interest, less the crédits which 
hâve beœ stipalated, with the interest thereon from their several dates. 



StEWART «. SiXTH AvK. R. Co. 
(Circuit Covrt, S. D. Ne/U) York. Jannary 10, 1891.) 

N«v TRiAii— ViKDicT— Wbight oï Eytdbnob— NsaLIOBNCa. 

Under Const TT. S. Amend. art 7, and Bev. St. § 649, wMch proride that no faok 
tried by a jury shall be r&^examinea otherwise than accordlng to the rules of the 
common la>r, a verdict for défendant, in an action against a Street rallway çompany 
for Personal injuries, will not be set aside wbere the évidence as to defenaànt's nég- 
ligence is oonMcting. 

At Law. 

Edmn B. Smiâïy ioT ■plaÎDÛS, 

David M. Porter, for défendant. 

Wheeleb, J. The plaintiff was ridîng as s passenger oa the &Qnt 
platform of one of the defendant's cars, to smoke. He fell off. One of 
bis hands was caught under one of the forward wheds, and injured so 
that it had to be eut off. He testified that the car was going fast and 
rocking up and down; that, in passing to change sides, he touched the 
driver, whereupon the driver hit him violently witlj the driver's shoulder, 
and sent him against the end of the car, and, with the motion of the car, 
against the dash-board, so that he fell over. The driver testified that 
the plaintiff fell off, and that the plaintiff did not hit him, nor he the 
plaintiff, in any manner. This action is brought for that injury. It 
has been twice tried before, with disagreements of the jury. On thia 
trial it was submitted to the jury on the question wbether the driver hit 
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thp plaintiff violently or not, in a cl^arge to which the plaintiff did not 
exçiept. The jury fouQd for the def^dant, and the plaintiff moved for 
a new trial because thet verdict was against the évidence and induced by 
passion or préjudice. This motion has now been heard. , 

The!,, constitution and laws expressly require that in tljis court trials 
shall ]?e by juryi unless w^ived; and provide that no fact tried by jury 
s^aJl be ptherwise re-examined than according to the rules of the com- 
mon la,w.. Amendments, art. 7, Eev. St. § 649. The verdict may, ac- 
cording. to the rules of the common law, be examined to eee if it is con- 
trary to :ttie évidence, without évidence, or the resuit of passion or préju- 
dice. Hère is no évidence of the latter unless it arises froro comparison 
of the verdict with that on which it was found, and this affords none if 
the verdict was well founded. That hère was évidence eachway on the 
question submitted is shown by the bare statement of thé case, and that 
it wag somewhat evenly balanced is shown by the resuit of the two for- 
mer trialsi Under such circumstances the case could not be withdrawu 
from the'jury, and a verdict directed for the plaintiff or for the défend- 
ant; peitherrequestedorsuggested that. Hiclcmanv. Jones, 9 Wall. 197; 
Manchester y. Micmm, 105 U. S. 347. A verdict could be directed if 
one the other way would be set aside as contrary to the évidence. Scho- 
fdd v. RaUway Co., 114 U. S. 615, 5 Sup. Ct. Rep. 1125; Robertsm v. 
Edelhoff, 132 U. S. 614, 10 Sup. Ct. Rep. 186; Gunther v. Insurance Co., 
134 U. S. 110, 10 Sup. Ct. Rep. 448. If the case must be submitted 
upon the évidence, the verdict cannot be set aside as being contrary to 
the évidence without re-examination of the fact tried by the jury, 
which is so expressly prohibited. The fact cannot be re-examined in 
search for passion or préjudice more than for any other purpose. If 
the court, differed from the jury in opinion about the fact, as to which 
nothing is ijotimated, that of itself would afford no ground for setting 
aside thé véSrdict. It would interfère with the exclusive province of the 
jury secureci by the constitution. Whilè the plaintiff was riding on the 
platform without necessity, voluntarily, he was taking the risk of ail or- 
dinary dangers of that situation. Violence of the driver was the only 
ground for recovery which the évidence terided to shoW, and the exist- 
ence of that was the only issue which aroSe. The plaintiff had the bene- 
fit of having every considération in his favor on that issue laid before the 
jury, and, asit has thereupon beeh found against him, no reason is appar- 
ent why hé must not abide by the resuit. Motion dénied, stay vacated, 
and judgmerit on verdict." 
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LAdEETT e( oi. *ï Rbmbatjgh e* oî. 

(Circuit C<ywrt,W.D. North CaroUntu January IS, 1891.) 

1. AtIACHMBÏÎT— SbBVIOIÎ BT PtrBUOATION— JUBISDÏCTION. 

Where, fin action is compienced in a fédéral cov^rt agalnst three partners, one ot 
whom is not sei^ved, and no alias summons is issued, tbe suit as to him is at an 
end, and a subséquent attacliment uiibn an afidàvit of nen-resldenoe and order ot 
publication, thopgh autborized by tbe Code oî Korth CaroUtaa, is y<AA, as tbe féd- 
éral court cannot tbùs aoqulre juriBdiction without tbe service of process in per- 
sonam on détendant. 

S. APPEAKANCE — GeKBBAL — JURISDIOTION. 

The gênerai appearance of défendant partner not served with process without 
entering any plea is not a waiver of tbe lack of jurisdiction of tbe court in respect 
. to tbe subject-ntatter. ■ - ; ' 

8. G-abnjbhmb'îit— Trust FuNDS. 

Wbere patimers among vrbom dissensions hâve arisen, finAlty compromise thelr 
diflerenceis by two of them agreeing to pay tbe debts, reléasing tbe third f roin ail 
Uability, in considération of bimself and wif e convoylng to t,he otbers tbeir intST- 
est in tbe partnerâhii» realty and béing paid {2,^5 ont of the insùrànce money for 
the buildings destroyed before tbe compromiSiB,: and tbe pattuer thus releasecl etù- 
powers bis attorney to receive tbe insurance money in trupt for ,)iis wife, t^id it is 
paid to tbe attorney by tbe other partners on condition that it sh'all not be paid to 
theWife nntU sbe and ber busband bave executed the 'deeds aisodraing to! the 
com2>romise, tbe fui^d in tbe bànds pf tbe attorney is a trustfund, not subject to 
frarnishment by the ^attnersbip créditors, prio'if.to a compliance l;y ail of tbe pair- 
ties witb tbe conditiousof tbe compromise. ' • ; 

4. PbAUDBLBNT CpUTETANCBS— •CÎONSIDBÏlAyiON— WITB'S INTBH^B* IH HdSBAND'S liAND. 

The insurance lioney was cbltected, and tbe sum agréed to be pajd'to tbereleasèd 
partner wi s by bis dirëètion paid to aii attorney for tbe ■ bënéât of bis wif e, af the 
urgent demand of tbe trustée of ber separate estate wli&liad invested' part of tbe 
wire's property in the pârtnersbip realty, tboùgb sbe vy^s never a partner. The 
oonisidération for transferring tbis fund to bei* wàS bei^'iatérest îh the properi* t«- 
léased to tbe other partners. Fartnefship «reditors sued jlb« firm and garni^bed 
thisfnnd. .Héîd, that it was not subjéct to their debts. 

5. HrSteAND AND WlPB— ^Wlï«>8 SepAKATB fistATB— TRCStEE' ôi^RlGHTS. 

Where a busband and wif ë purchase an interest in paxtnârship realty, the tius- 
band being a partner, l^ut the wife not, and ]bhe cash payment is made wlth funds 
of the wife's separate ëqtiitable estate, a dëea béing madé to tbe busband and t6 à 
trustée for tbe wife, andi^ mortgage for the'ttnpaid balance :given back by the 
gantées, which deed and mortgage are after^yards destroyed by tbe. consent of 
tbe pattiés, except the trustée for the wife, and anothëir deed is executed to the 
bus^^pd and wife, wbo^ve a deed of trust for the unpaid purchase money, the 
rights of the trustée for ^he wife are not aflected, but heis entitled as agatnst tbe 
bùsband's creditors to thé latter's pro^tortion of the Insuianoe money artsiug from 
tl»e destruction of the prog>«rty by flre. ' 

. At TiS^W- ;:■.,. ■• . ■ ■ 

This is an action atlaw in which a controversy hàs arisen between the 
plaintiffs and persone who hâve been allowed to interplead and set up 
title to a fund brought into the custody of the court by attachment pro- 
ceedings iUfititUted by the plaintififs. 

Moore & M&rrwk, F. At Soudky, P. A. Oumm^ and Charles Priée, 
for plaintiffs. 

(^bb & i^rirmm a,nd JosqikS.Adanis, iorintérpleadsia. 

DiCK, J. The counsel of thé parties hâve waiTfidâ trial by jtiry àûd 
submîtted ail questions offaettolrial by the coiirtJ In perforffiîng this 
duty I will conform as- rieàr àsi can to the prîfieiples of law ànd the 
nilesofîpractice which' hâve be«i} aiinouneed by'the stàté ahd fédéral 
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suprême courts in the cases Raîmond v. Terrebonne Pansh, 132 U. S. 192, 
10 Sup. et. Rep. 67; BatOe v. Mayo, 102 N. C. 413, 9 S. E. Rep. 
384. The counsel on both sides hâve submitted arguments and briefs 
oresenting statements of facts which they deena established by the évi- 
dence, and their views upon the questions of law involved. I will state 
my findings of facts separately., somewhat in the form of a spécial ver- 
dict, containing the ultimate facts presenting questions of law; and in 
giving my conclusions of law I will refer to the pleadings, the évidence, 
^and the surrounding circumstances tending to prove, directly or by in- 
ferencé, the ultimate facts found by the investigation. 

FINDINGS OF FACTS. 

(1) The défendants James H. Rumbaugh, W. W. Rollins, and Joseph 
Pettyjohn composed the Warm Springs Company, and were jointly in- 
debted to the plaintifis in the sum stated in the complaint in this ac- 
tion. (2) The Warm Springs Company was dissolved by the mutual 
consent of the partners, and upon terras expressed in a written contract 
exècuted on the 23d day of May, 1885. This contract was the resuit 
of a compromise effected by M. E. Carter, the légal counsel and mutual 
friend of the parties. There had been personal difficulties and much 
litîgation between the parties, and thèse were ail adjusted and settled 
by thé compromise. (3) The hôtel buildings and furniture belonging 
to the Warm Springs Company were destroyed by fire in December, 1884, 
and the Insurance companies refused to pay any part of the insurance 
money until Joseph Pettyjohn, one of the insured, should sign the proof 
of loss, as well as the other parties insured. This Pettyjohn refused to 
do until some agreement should be made adjusting the claims of him- 
self and wife as to their insured interests in the destroyed property. 
(4) The terins of the compromise were, in substance, that ail litiga;tion 
between the partners was to be discontinued, and ail claims of indebt- 
edness against Pettyjohn were to be canceled and surrendered; that he 
was to be relieved from ail liability to creditors incurred as a partner in 
the Warm Springs Company; that ail the indebtedness of the company 
was assumed and agreed to be paid by Rumbaugh and Rollins; and that 
he was to receive $2,600 of the insurance money, if the whole amount 
($53,000) of the policies was recovered, or a proportional sum if a less 
amount waè obtàined. Pettyjohn and wife were to convey to Rumbaugh 
ail their interest in the property of the company, and release ail claims 
that might arise out of former joint business relations; and Pettyjohn 
was to assist Rumbaugh and Rollins, as far as he coùld, in collecting the 
insurance money. (5) A compromise was effected with the insurance 
companies, and Rumbaugh and Rollins received $44,000, and they paid 
to M. E. Carter $2,076, to be held by him under a power of attorney 
exècuted by Pettyjohn for the benefit of Jesse M. Pettyjohn, trustée of 
the separfttef équitable- estate of Mrs. Pettyjohn. Under instructions 
from Rumbaugh and Rollins this fund was to be kept by M. E. Carter, 
and was npt to become the property of Pettyjohn or to be paid over to 
Jesse M. Pettyjohn until Joseph Pettyjohn and wife exècuted the quit- 
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claim deed and releases agreed upon in the articles of compromise. TJpon 
this question of fact I hâve not considered the ex parte affidaviï of James 
H. Rumbaugh, filed six weeks after the trial in open court, in which he 
was not examined as a witness; as I think it is not properly admissible 
in reply to other évidence, and as explanatory of his written contract. 
(6) At the time of the dissolution of the Warm Springs Company, Jo- 
seph Pettyjohn had good reasons for believing that the promise of Rum- 
baugh and RoUins, to pay ail the debte of the company, was made in 
good falth, and that they had or wouid havo partnership assets amply 
sufficient and available to satisfy ail creditors. (7) At the time of the 
destruction of the property by fire, Joseph Pettyjohn and wife were the 
équitable owners of a one-third interest in said property, and were en- 
titled to a proportionate share of theinsurance money, and Mrs. Petty- 
john was not a member of the compàny. (8) On the 30th of October, 
1883, Joseph Pettyjohn and wife, Louisa B. Pettyjohn, executed a deed 
of trust to Henry T. Rumbaugh, conveying ail of their interest in the 
property of the Warm Springs Company to secure a debt of James H. 
Rumbaugh in the sum of $22,666, èyidenced by nine,separate notes ex- 
ecuted by Joseph Pettyjohn. The first note of $2,500 was to be paid 
on the Ist of January, 1885, and the other notes were to become due 
and payable in succession on the Ist day of January of each succeeding 
year. This deed provided that any insurance money that might become 
due upon destruction of the property by fire was to be applied in pay- 
aient of said notes; and if the maker should fail to pay any note and 
interest when due, ail the notes would become due and payable, and 
the trustée should sell the land mentioned in the deed of trust and ap- 
ply the proceeds of sale in satisfaction of the debt. Mrs. Pettyjohn was 
not a maker or surety on the notes. (9) Joseph Pettyjohn was insôlv- 
ent when he executed the power of attorney to M. B. Carter, but the 
same was not a voluntary conveyance, as it was induced by the urgent 
demands of Jesse M. Pettyjohn, trustée of the separate équitable estate 
of Mrs. Louisa B. Pettyjohn. It was founded upon a valuable consid- 
ération, and there was not on the part of the assigner, the trustée, or 
the cestui qukeirvst, any intent to hinder, delay, or defraud the créditera 
of the Warm Springs Company. (10) That Jesse M. Pettyjohn was 
trustée of the separate équitable estate of Mrs. Pettyjohn, and paid to 
James H. Rumbaugh the sum of $8,600 of trust funds in part pay- 
ment of the purchase money ($30,000) for a one-third interest in the 
Warm Springs property. That a deed conveying such interest was ex- 
.ecuted by James H. Rumbaugh to Joseph Pettyjohn and Jesse M. Pet- 
tyjohn, trustée of Mrs. Pettyjohn. The said grantees executed a mort- 
gage for such interest to Rumbaugh as a security for $22,600, the bal- 
ance of the purchase money. That such deed and mortgage were de- 
stroyed by Rumbaugh, with the consent of Joseph Pettyjohn and wife, 
and at the request of W. W. RoUins, but without the knowledge or 
consent of Jesse M. Pettyjohn, trustée as aforesaid. (11) The property 
was destroyed by fire in December, 1884. The first note of Joseph Pet- 
tyjohn ($2,500) became due on^ the Ist of January, 1885, and was not 
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promptly paid. The trustée in the deed of trust advertised the prop- 
erty, and in disregard of the protest pf thegrantors sold the same on 
thp 9th, of March, 1885, when James H. Eumbaugh became the pur- 
chasèr at $8,500 cash, i^nd the trustée on the same day executed a deed 
couvsyiug the property to the purchaser. (12) M. E. Carter received, 
"iB pufsuance of a compromise" between the partners of the Warm 
Spiiiçgs Company, the sum of $2,075, which was reduced by the pay- 
ment of Costa and counsel fées to the sum of $1,868; and he had that 
sum ifl hand when served with the writ of garnishment in this case. 

FACTS THAT APPEAR ON THE RECORD AND IN THE PLEADINGS. 

In this case a summons was issued against ail the partners of the 
Warm Springs Company on the 13th day of April, 1886, returnable to 
May Term, 1885. Service was accepted by Eumbaugh and Eollins, 
and no service was made upon Pettyjohn. It does not appear of rec- 
ord that an alias summons was issued against Pettyjohn at any subsé- 
quent term. The attachment pxoceedirigs were instituted and levied on 
ttie 20thîday of January, 1887, by the service of process of garnishment 
on M; E. Carter, On an afEdavit of the non-residence of Joseph Petty- 
john, an order of publication was made by the clerk of this court on the 
18th day of February, 1887. The garnishee filed bis answer at May 
term, 1887. Some time after the ievy of the attachment Joseph Petty- 
john entered a gênerai appearance by attorney. At a subséquent term 
the attorney asked leave to withdraw a gênerai appearance and enter a 
spécial appearance for his client. After argument this motion was dis- 
ailowed. Pettyjohn filed no pleadings to the merits of the action, and 
judgment was entered against ail the défendants on the verdict of a jury 
at November term, 1888. At May term, 1887, an order was made al- 
lowing Mrs. Pettyjohn to intervene as claimant of the attached fund, 
and her written claim was filed on the 28th day of September, 1887. 
At Novémbêr term, 1888, an order was entered of record making Alex. 
Ponnill, the-regularly substituted trustée of the separate équitable estate 
of Mrs. Pettyjohn, a party to this controversy, and he filed his written 
claim to thè attached fund at May term, 1889. At November term, 
1889, an order was made directing M. E. Carter, the garnishee, to file a 
Mil of interpleader on the equity side of the court, making as parties ail 
the claimants of the fund in his hands. The garnishee has not complied 
with this order, but he now submits ail hisrights to the détermination 
of the court ût this trial. 

CONCLUSIONS OF LAW. 

The procéfeding of garnishment is in the nature of a civil suit, as it 
may resuit in a judgment for or against the garnishee. The form of pro- 
oeeding is regulated by local state laws. The garnishee must bave a day 
in court, and he can miake any défense to which he may be entitled 
against the debtor in the main action. Jn his answer he is not limited 
to a statement of facts withih his own knowledge, but may answer on in- 
fomatlon aud belief. The answer is his défense, and he may set out 
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extrinsic facts which he may suppose relevant to hîs lîftbilîty. Drake, 
Attachm. § 626. The answerof a garnishee is regarded as dnalogous to 
an answer in chancery, and it is to be taken astrue unless contrôverted 
by évidence. He is presumed to be an innocent patty, atld to stand in- . 
différent as tp who «hall bave the mohey or property in his hands. If 
he bas demeaned hlmself correctly he is entitled to bis eosts, counsel 
fées, and reasonable compensation as custodian. He is not liable for in- 
terest unless he bas received interest, or used the fond, or mingled it 
with his own money. His appearancé and answer places the fund in 
his hands m custodia legis, and subjects bim to the ôrders of the court iii 
référence to suçh fund, and in obeying such orders he is under the pro- 
tection of the law. MaUingly v. Boyd, 20 How. 128; Habich v. Foîge^', 
20 Wall. 1. The answer of the garnishee in this case is fuU, direct, and 
positive as to the facts and circumstances attending bis receipt of thè 
fund, and the directions and trusts imposed upon bim by the parties în- 
terested; and I bave regarded bis statements as true, as they bave not 
been contrôverted by the évidence, and were substantially affirmed by 
his testlœony at the trial. He was the légal counsel and agent of the 
Warœ Springs Company in effecting a compromise of the disputes and 
litigations of the partners. He coUected for them the $44,000 of In- 
surance money, in which ail the partners bad an interest. On the same 
day that the articles of compromise were signed, he a:ccepted in writing 
a power, coupled with a trust, from Pettyjobn, to receive and transmit 
to Jesse M. Pettyjobn, trustée of Mrs. Pettyjohn, the part of the insur- 
ance money due Joseph Pettyjohn under the terms of the compromise. 
Some time afterwards Rumbaugh and RoUins paid him the sum of $2,- 
075, and directed bim to bold the money until Pettyjohn should com- 
ply with bis engagements in the articles of compromise. At the time 
of bis answer to the garnishment he bad in his hands $1,868, subject to 
be applied in compliance with the articles of compromise, and with the 
terms of the express trust which he had accepted. The principal cause 
of controversy between the partners seems to hâve been the claim of Pet- 
tyjohn and wife for their part of the Insurance raoney, and this conten- 
tion had dèlayed payment on the part of the Insurance compauies. The 
garnishee says in his answer: 

"The sald défendant and his wife were atthis time claiming that the sale 
of the trustée was void, and tbat any money that might be received fromtbe 
Insurance company ought to be applied on the purchase money due for said 
one-tliird interest. At this juncture this garnishee efîected a comproinise b&- 
tween the sald parties by which said BoUins and Buinbaugh agreed to pay 
said Pettyjohn, or such person as he might designate," the sum agreed upon. 

The answer also says: 

"This garnishee received said sum in pursuance of a compromise between 
the défendant Pettyjohn on the one side and BoUins and Eumbaugh on the 
other, of a controversy grpwing ont of their joint ownershipand management 
of the said hôtel property." 

A fair, reasonable, and just construction of the contract of the parties, 
and of the answer of the garnishee who adjusted the contentions, clearly 
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shows that the insuranee money to be received by the garnishoo for Mrs. 
Pettyjohn was the primary considération of the compromise, well under- 
stood and assented to by ail the parties. The plaintiffs claim ihe right 
to hâve the fund in the hands of the garnishee applied in payment of 
their judgment against Joseph Pettyjohn, as they had acquired a lien by 
virtue of their attachment proceedings. The interpleaders daim the 
fund as rightful owners under the trust declared in the power of altorney 
executed on. the day of the compromise by Joseph Pettyjohn with the 
approval, of his copartners, and nearly two years before the service of 
the garnishment on their trustée, M. E. Carter. 

There are several grounds upon which the relief claimed by the plai.a- 
tiffs must be denied. A garnishee is not liable to a judgment against 
him \chen he holds a fund.to which the debtor in the main action will 
not be entîtled until he performs a précèdent condition, and that condi- 
tion is unfulfilled. The partners of the Warm Springs Company 
adjusted their controversies by a compromise deed which appears to 
hâve been executed in good fàith, and with a full understanding as to 
their respective rights. The co venants in such deed are clearly œut- 
ual and dépendent; they were made at the same time; they relate to 
the same subjects-matter, and were intended to eflfectuate reciprocal 
obligations. Among other things, Rumbaugh and RoUins assumed 
the payment of the debts of the company, and agreed to save Pet- 
tyjohn harmless of any liability to partnership creditors. Pettyjohn, 
on his, part, agreed that he and his wife would exécute the specified 
deed and.releases, and upon so doing he was to reçoive a certain portion 
of the, insuranee money when recovered. It seems from the évidence 
that both parties to the compromise deed are in default as to each other, 
and neither bave acquired the definite rights of action that would accrue 
to eithej" upon. performance or offer to perform his obligation. Hyde v. 
5ooram, 16. P-et, 169; Phillips v. Seymour, 91 U. S. 646-6S0. At the 
time when.the garnishment was served on M. E. Carter, the précèdent 
condition had not been perfcrmed by Pettyjohn. He had no absolute 
title to the money; no right of action; and ail his claim to the fund had 
been transfeired, and he had no further power to control its disposition; 
The validity of an attachment dépends upon the state of facts existingat 
the time when levied. It cannot reach any liabilitj'^ of the garnishee accru- 
ing after the service of the process upon him. Devrws v. Summit, 86 N. 
C. 126. An attaching créditer cannot acquire any higher or better right 
to the property attached than the défendant in the main action had 
when the process was levied, unless he can show some fraud and col- 
lusion by which his rights were attempted to be impaired . 7 Lavvsoc 
Rights, -Rem. & Pr. _§§ 3610-3617; Black v. Zacharie, 3 How. 483-513. 
A garnishee has a right to insist upon any défense which he could hâve 
made against the défendant in the main action. McLaughlin v. Swann, 
18 How. 217; Sehuler v. Israël, 120 U. S. 506, 7 Sup. Ct. Rep. 648, 
He may also show that the attachment proceedings are void, as a judg- 
ment thereon would not protect him against a" rightful claimant. Hous- 
ton v. Forte]^, 10 lied. X74, 
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The next objection to the claim of the plaintiffs is that trust funds are 
not subjeet to garnishment until the trustée has executed the trust and 
there is an adjusted balance not needed for the purposes of the trust, 
and for which a party entitled could rightfully bring an action at law. 
McLaughKn v. Swann, supra. The trustée of an active, unexecuted trust 
is suable alone in equity. This is an old and well-established principle 
of equity jurisprudence, undisputed in courts of common law. A trus- 
tée is only liable to an action at law when he has incurred a persona,! 
responsibility, or completed his trust. A judgment at law against a 
trustée, in such spécial capacity is utterly unknown. A trustée is not 
an agent,, but a person in whom some estate, interest, or power, in or 
affecting property, is vested for the benefit of another, and the cestui qu4 
tmst acquires an équitable estate which will be under the exclusive juris- 
diction of a court of equity. Taylor v. Mayo, 110 U. S. 330-336, 4 
Sup. et. Rep. 147; Haust v. Burge8s,4k Hughes, 560; 2 Story, Eq. Jur. § 
976a; 2 Perry, Trusts, § 488. In the case before us the fund came into 
Ihe hands of the garnishee under a power coupled with a trust, accepted 
and still unexecuted. When the garnishee accepted this express trust 
he assumed duties and acquired rights of which he cannot be relieved or 
divested by an action at law. The garnishment served upon him is a 
nuUity, as the instrument creating the trust is not void in law upon its 
face, and. there is not the slightest évidence that the trustée had any 
fraudulent intent or purpose in accepting the trust. The principles 
above announced were fully recognized in this state when there existed 
separate courts of law and equity, and are still observed under our Code 
System. Coffidd v. OoIMm, 4 Ired. 486; Fertilizer Co. v. Reams, 105 N; 
C. 283, 11 S. E. Rep. 467. The Code system adopted in this state abol- 
ished the distinction between actions at law and suits in equity, and the 
forms çt ail suclx actions and suits, and conferred upon the state courtf 
jurisdiption to administer in a civil action such remédies and relief a§ 
the pleadings and évidence in a case required. The long-established, 
essential, and characteristic différences between légal and équitable rights 
and principles were not abolished by the Code; and the state courts, in 
administering justice, carefuUy observe thèse distinctions in enforcing 
rjgbts, and in the adjustment of appropriate remédies. Thèse element- 
ary principles of law and equity were developed by centuries of parallel 
and distinctive growth, apd still bave an harmonious co-existence in 
English and American jurisprudence. 

There is still another fatal difficulty in the way of the plaintiffs 
in.sustaining a lien by virtue of their attachment proceedings. Under 
the Code System adopted in this state the foreign attachment, as an 
original preceeding commencing an action and acquiring a lien, is 
not allowable. The warrant of attachment is only a provisiorfa,! or 
ancillary remedy in and dépendent upon a main action commenced 
by the issuing of a summons. Code N. C. § '348; Marsh v. WiUiaim, 
63 N. C. 371; Toms v. jy^nrson, 66 N. C. 417. The provision of thç 
Code authorizing the attachment of ,the property of a non-resident 
défendant apon; coustructive service of a summons by publication bas 
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tà&nf of the features oif the foreign attachmerit. Such proceeding is 
an extraorcfînary and sùmmary remedy, and iâ in dérogation of the 
colritnoh' law and the stàtute law of the' United States, and cannot be 
recogiïized in a case coolhienced in'a fédéral court. 'Even in a state 
court the plaintiff must stribtly and téchnically pérfbrm ail the condi- 
tions required by the statute entitling him to such refhedy. Jurisdic- 
tion in such cases cannot be acquired or enlarged by implication and 
libéral construction. Thatcher v. Foiveli, 6 Wheat. 119; Askew v. Ste- 
venson, Phil. (N. G.) 288. The acts of congress, in adopting for fédéral 
courts the practice, pleadings, and forms and modes of procédure that 
prevail in the state courts, were not intended to enlarge the jurisdiction 
of United States courts, or to give force and validity to state proceedings 
in conflict with the laws of the United States. State la ws can confer no 
authority on a fédéral court to extend its jurisdiction over persons or 
property in any manner that is in contravention of national laws. The 
jurisdiction df United States courts dépends exclusively on the constitu- 
tion and laws of the United States, and they cannot resort to state laws 
or the common law as sources of jurisdiction further than is expressly 
provided by acts of congress. In actions commenced in fédéral courts, 
section 915, Rev. St. U. S., was intended only to apply tô the ancillary 
warrant of attachment whèn issued and levied upon the property of a 
non-résident défendant after he had been properly served with process 
in personam, or had madea gênerai appearanee and pleaded to the merits 
of the action. Ex parte RaUway Co. , 103 U. S. 794; Ohittenden v. Darden, 
29 Myer's Fed, Dec. § 447. In the case of Pennoyer v. Neff, 95 U. S. 
714, 727, the doctrine is distinctiy announced that constructive service 
by publication is allowable in actions commenced in fédéral courts which 
are substantially proceedings in rem. "But when the entire object of the 
action is to détermine the personal rights and obligations of the défend- 
ants, — that is, where the suit is merely m personam, — constructive serv- 
ice in this form upon a non-resident is ineflfectual for any purpose." In 
this case it is unnecessary to refer at length to the distinctions between 
actions begun in the fédéral courts and attachment suits removed from 
state courts. Such distinctions are clearly defined, and the authorities 
are reviewed in U, S. v. Ottman, 11 Myer's Fed. Dec. § 1638. The doc- 
trines announced in Wfieelerv. Gobb, 75 N. C. 21, and in similar cases, 
are good law wben applied to cases commenced in state courts. In the 
case of Hart v. Sansom, 110 U. S. 151-165, 3 Sup. Ct. Rep. 686, the 
court says: 

"The courts of the state might, perhaps, feel bound to give eflecttothe 
service made or directed by Its statutea; but no court deriving its authority 
from another government will recognize a merely constructiTe service aa 
brin^ing the person witliin the jurisdiction of the court." 

There is an objection to thèse attachment proceedings that would be 
fatal in the courts of this state. The summons was not served before 
the return-day, and it does not appear of record that an alias summons 
was issued to continue the action. When a summons has been returned 
unexecuted, aliaa and pluries writs of summons must be issued, from 
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time to time, to préserve the continuanee of the action, and iheSe facts 
mnst appea^r of record. The omission in this case amounted to a dis- 
continuanee of the action. A discontinnance is soniewhat simiiar to a 
honsuit. The plaintiffs could only further prosecute their claim against 
the défendant by the commencement of a new action. 3 Bl. Comm. 
296; Hanna v. Ingram, 8 Jones, (N. C.) 55. An ancillary warrant of 
attachment, when there is no summons commencing the action, is a nul- 
lity. When the court has jurisdiction of the subject-matter the cousent 
of a défendant can give jurisdiction over his person in a particular pend- 
ing action, ànd this cotisent may be made by an appearançe of record, or 
may be inferred by his pleading to the complaint filed. Gréer v. Cagle, 84 
N. C. 385; MUroad Oo. v. Ketchvm, 101 U. S. 289. The gênerai ap- 
pearançe of the défendant by attorney was subséquent to the attachment 
proceedings. No express wai ver of a want of summons appears of rec- 
ord, and th^re was no pleading to the complaint. The gênerai appear? 
ance of défendant waived his personal privilège of being sued only in hîis 
pwn district, and it would hâve waived dçfect of merely irregular pro- 
cess, if any had been issued; but it does not and cannot ffiaive matters 
relatingto the jurisdictional power of the court. HovMoh v. Porter, ?wpra; 
Ordghtan v. Kehr, 20 Wall. 8; Harknessv. Hy de, 98 D. S. 476; Cooleyj 
Const. Lim, 378. When the défendant entered an appearançe he by 
implied consent became a party, at that time, to the pending action. 
His appearançe was merely équivalent to the service of proçess to com- 
mence a new action, and did not by relation revive a suit that the law 
had determined to be at an end. Jurisdiction generally opérâtes for 
présent and prospective purposes, and only in a few instances has a ré- 
troactive effect^ A court may at a subséquent term, by a nunc jyro tune 
order, amend its records so as to make them speak the trulh, and may 
allow amendments of mère irregularities or mistakes in proceedings over 
which it h^d jurisdiction, but çannot supply a want of jurisdiction as to 
previous action. Éven a législative, statute cannot make valid the pro- 
ceedings of a court which were void for want of jurisdiction over the 
parties. Cpoiey, Const. Lim. 107, 283. In issuing the warrant of at- 
tachment in this case, and making an order of publication to give valid- 
ity to the proceedings, the clerk acted without authority of law, and con- 
trary to law. 

When jurisdiction for doing an act in judicial proceediijgs does not 
exist at the time the act is done, such act is void for ail purposes, and 
no subséquent occurrence or acquiescence will give it validity . As there 
was a total want of jurisdiction ail the. attachment proceedings in this 
case are nuUities. They conferred no rights, and must be disregarded 
in deterraining the questions involvçd in, this controversy. Hart v. 
(Sonâom, swpva, and cases cited; Spinmany.WiUiaT()S, 91 N. C. 483; Rog- 
er« V. Jeràma, 98 N. C. 129. The opinions which I hâve expressed are 
în harmony with the principles announced in Tolar^d v. Sprague, 12 Pet. 
300, and often reaiïirmed in many subséquent cases. In that case 
the court did not consider the question as to the force and effect of 
the attachment proceedings, as they were regarded as dissolved when tbo 
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défendant appéafed aiid pleadfed in bar to thé déclaration filed by the 
plaintiff. Thé doctrines announced in the cases ofOoopetv. Reynolds, 
10 Wall. 308, Maxwell v. Stewart, 22 Wall. 77, and othér similar cases, 
apply to actions commenced in state courts and under local statu tes. 
Every state has a right to coufer jurisdiclion uporl its courts over ail 
property within its territorial limitsjànd to apply and' enforce such rem- 
édies as may be deemed appropriate by the législative will. If a suit îs 
properly commenced in a state court, and be rightfuUy removed to a 
fédéral court, such court has jurisdiction to enforce ail acquired liens, 
and to administer such remédies as the state court could and would havô 
dôné if it had retained j urisdiction of the action. 

There is still anôther objection insisted upon by the counsel of the 
interpleaders. It appears from the record that the judgment of the 
plaintiffs against Joseph Pettyjohn is èrroneous, in that it was rendered 
upon the verdict of a jury, upon issues of fact submitted when there was 
no pleâ or answer filed by this défendant. At common law, and undeï 
the state Code, issues of fact to be tried by a jury arise when, in thé 
course of affirmative and négative pleadings, a material fact is main- 
tained by one party and controverted by the other. Code N. C. § 391; 
Ohapman v. Barney, 129 U. S. 677, 9 Sup. Ct. Rep. 426. the judg- 
ment, although irregùlar and èrroneous, is not vbid, as the court had ju- 
risdiction of the subject-matter, and the person of the defehdant. It iè 
for a just debt which the plaintiffs bavé against the défendant, and I am 
of opinion that it would not be reversed in a court bf error. I will re- 
gard the judgment as valid for the purposes of this èontroversy. Knott 
V. Taylor, 99 N. C. 511, 6 S. E. Rep. 788; Brobstv. Brock, 10 Wall. 519; 
Brooklynv. Insurance Co., 99U. S. 362; Railway Co.v.Eoss,112 U. ê'.377- 
395, 5 Sup. Ct. Rep. 184. As thé fund in controvérsy has been brought 
into the custody of the court under color of process, and controvérsy bas 
arisen between parties before the court asserting conflicting claims, the 
court lyas jurisdiction to cdnsider both the legaL and équitable rights of 
the adverse claimants, and administer justice between them, either in 
this action at law, or by an appropriate ancillary suit on the equity side 
of the docket. The intervention on the part of the interpleaderîs is in 
the nature of a bill of interpleader, which is allowable in equity where 
a party in interest desires to establish his own rights, when there are con- 
flicting rights claimed by other parties and the relief sought is équitable 
relief. KiUian v. Mbinghaus, 110 U. S. 568, 4 Sup. Ct. Rep. 232; Walr 
ter v. Bkkham, 122 U. S. 320, 7 Sup. Ct. Rep. 1197; Gumbd v. PitUn, 
124 U. S. 181, 8 Sup. Ct. Rep. 379. 

If, upon obtaining judgment, the plaintiffs had seen proper to aban- 
don their void attachment, and resorted to proceedings supplementary 
to exécution, they could not hâve reached the fund in the hands of the 
garnishee. FertUiner Go. v. Reams, 105 N. C. 283, 11 S. E. Rep. 467. 
As such proceedings are provided for in the state Code they are allowa- 
ble in this court for the purposè of discovery, (Ex parte Boyd, 105 U. S. 
647,) but certainly would not be allowed a wider opération than is 
given to them in the courts bf this state. - i 
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We will now proceed to inquire whether the plaintiffs bave any équita- 
ble rights to the fund in the custody of the court. As partnership cred- 
itors they hâve no indépendant right to hâve partnership assets applied 
in discharge of their debt in préférence to the debts of individual cred- 
itors. The rights of partnership creditors to bave such préférence over 
individual creditors are équitable and derivative. They hâve no inde- 
pendent lien on such assets, but their rights are secured and enforced in 
a court of équitable jurisdiction by subrogation to the équitable rights 
of the partners. Even after the dissolution of a firm the spécifie lien of 
the partners continues for their indemnity as to partnership debts, and 
to realize their shares of the surplus. They may relinquish thèse rights 
to one and tbeothers; and when their rights intersese are gone, the rights 
of partnership creditors, as such, are gone, and they stand in the same 
position as individual creditors. In this case Joseph Pettyjohn was re- 
leased by Rumbaugh and Rollins from ail joint liability with them for 
partnership debts; and they assumed the payment of such debts, and 
also expressly conferred on Pettyjohn the right, as to themselves, to ap- 
ply the amount of partnership assets received by him to the payment 
of an individual debt. AUenv. Grissam, 90 N. C. 90; Stcmt v. McNeiU, 
98 N. C. 1, 3 S. E. Rep. 915; Hvdskamp v. Wagon Co., 121 U. S. 810, 
7 Sup. et. Rep. 899, and cases cited. Even if the Warm S prings Com- 
pany was insolvent at the time of the compromise between the partners, 
that condition of affairs did not deprive them of their control over their 
property, and prevent them irom making the agreement to apply a por- 
tion of the joint assets to such purpose as Pettyjohn might designate. 
There is no évidence showing that the agreement between the partners was 
made to hinder, delay , and defraud creditors. The évidence tends to show 
that Rumbaugh and Rollins assumed in good faith the partnership 
debts, and hônestly expected to discharge ail such liabilities. It is not 
within the scopa of my duty to investigate the circumstances of the com- 
promise transaction further than is disclosed by the évidence relevant to 
this controversy before us for détermination. The assets of the com- 
pany seem to bave been largely in excess of the partnership debts, but 
there may be facts and circumstances which I do not understand, and I 
will make no useless conjectures as to why the debts were not paid. As 
to creditors, the compromise between the partners of the Warm Springs 
Company did not free Pettyjohn from bis individual liability to pay the 
firm debts. A debtor cannot make a voluntary conveyance which will 
be valid against creditors unless he retains property amply sufBcient and 
available to pay ail bis creditors. The property retained must be in 
such condition that the creditors can reach it by the regular process of 
law. The fact that a debtor has made arrangements with solvant per- 
sons to pay bis debts will not be suiHicient to make valid a voluntary 
conveyance unless such debts are paid. Such arrangement is, however, 
évidence upon the question of want of fraudulent intent, where a debtor 
insists that bis conveyance is not voluntary, but was made upon a valu- 
able considération. Worihy v. Brady, 91 N. C. 265. At the common 
law and under the laws of this state an insolvent debtor may dispose of 
v.45F.no.l — 3 
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his property, or may prefer one of his creditors, if he does so without 
any fraudaient intônt. Oannon v. Young, 89 N. G. 264. A conveyance 
is riot void under the statute of 13 Elizabeth, even though its effect may 
be to hinder, delay, or defraud creditors, if it be not mad« with an act- 
ual intent to do so. It is the intent and purpose existing in the mind 
of the insolvent debtor iit the time of making the assignment to delay, 
hinder, defraud, and defeat his creditors that vitiates his assignment 
and makesitvoid. Evenifsuchfraud exists in the mind of the grantor, 
and the conveyance is absolute, the grautee must participate in the 
fraud before he can be deprived of his rights under the conveyance. 
Beasleyv. Bray, 98 N. C. 266, 3 S. E. Rep. 497, and cases citedj Brown 
V. ]mtchdl,,102 N. G. 347, 9 S. E. Rep. 702. 

I will now briefly refer to the évidence to see whether there are any of 
the usual éléments and badges of fraud in the conveyance which has 
been attacked by the plaintifiFs. There is not the slightest évidence that 
M. E. Garter or Jesse M. Pettyjohn had knowledge of or participated in 
any fraud. The very decided prépondérance of the évidence tends to 
ahow that Joseph Pettyjohn had no fraudulent intent or purpose to de- 
feat the debt of the plaintiflfs. He rather showed a disposition to pro- 
vide for and secure payment. By the terms of the compromise with 
his partners he agreed to convey ail the légal and équitable rights of him- 
self and wife in the large sum of insurance money and the other personal 
property of the company, and exécute a quitclaim deed for their interest 
in 150 acres of land on which were situated very valuable and famous 
médicinal springs. This insurance money and land, by a fair estimate, 
were worth $70,000; and the partnership debts, as they appear of rec- 
ord by judgments in this court, amount to about $10,000. One of the 
principal considérations of the compromise was that the partnership 
debts should be paid, and he had goôd reason to believe Ihat his part- 
ners had the disposition and ample means to pay such debts, and would 
• promptly perform their obligations solemnly assumed. The assignment 
to Carter bears on its face no évidence of fraud. I deem it unnecessary 
to consider the question whether the assignment was fraudulent in law 
tipon the ground that Joseph Pettyjohn was insolvent, and did not re- 
tain property suflScient and available to pay his existing debts; for I am 
of opinion àiat the évidence shows that the assignment was not volun- 
tary, but was made upon the urgent aolicitations and demand of Jessé 
M. Pettyjohn, who had a large and bona fide claim and interest which 
was obligatory upon ail the partners of the Warm Springs Company. 
There was no secrecy about the transaction, as it was a part of the set- 
tlement of the litigated affairs of the Warm Springs Company, about 
which there had been much consultation with eminent lawyers. Upon 
fuU considération of ail the facts and circumstances disclosed by the év- 
idence in this case, and after careful examination of many authoritiea 
upon the questions of law involved, I am of the opinion that the plain-> 
tiffs are not entitled, either in law or equity, to the fund in controversy. 

I will now proceed to cohsider the rights of the interpleaders as they 
Rppear in their pétitions and the évidence. They oocupy the position 
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of actors, and npon them îs the ttirden of pfodng title to the property 
they claim.- WaUace v. Rùbesm, 100 N. G, 206, 6 S. E. Rep. 650; Mc- 
Leanv. Douglasa, 6 Ired. 233. If theattachmentproceedingsweremerely 
irregular thèy would hâve no right to contest tbat matter. Bkiirv. Pu - 
year, 87 N. C. 101. But they hâve a right to insist that such proceed- 
ings are hull and void, that the property levied on was not liable in law to 
attachaient, and they can set up a légal or équitable title superior to 
that of the plaintiff in the main action. In this case the rîghts of Mrs. 
Pettyjohn arising out of her statutory separate estate are not directiy in- 
volved. Sùch separate estate was under her control, and she could dis- 
pose of it as she pleased with the consent of her husband. The assign-" 
inent to Carter was not màde dii'ectly to her, but to Jesse M. Pettyjohn, 
the trustée ôf her separate équitable estate. The effects of such estate 
could not be chànged, disposed of, or incumbered by her except with 
the consent of her husband and the concurrence of her trustée. Knox v. 
Jordan, 5 Johés, Eq. 175; Cooper v. Landis, .75 N. C. 526; Hardy v. 
HoUy, 84 N. C. 661. I am of opinion that the assignment to Carter 
could be sustained if it had been made diréctly to Mrs. Pettyjohn as the 
immédiate cestui que trust. She had a valuàble légal and équitable estate 
in the insuranee money and lands of the Warm Springs Company at the 
time of the destruction of the hôtel by tire. The évidence shows that 
Rumbaugh conveyed a one-third interest in said property to Joseph Pet- 
tyjohn and Mrs. Pettyjohn. At the common law, and by the laws of 
this state, where lands are conveyed to husband and wil'e they hold 
by entireties, and the right of survivorship will prevail over any at- 
tempted aliénation by the husband. Htmt v. Blackbum, 128 U. S. 46.4, 
9 Sup. et. Rep. 125; Simontm v. Q/melius, 98 N. 0. 433, 4 S. E. Rep. 
38. From the face of the deed of trust executed by Pettyjohn and wife, 
dated October 30, 1883, it appears that the grantors conveyed their 
joint interest in the Warm Springs lands and property to Henry T. Rum- 
baugh, trustée, to secure the payment of nine promissory notes made by 
Pettyjohn to James H. Rumbaugh. Mrs. Pettyjohn did not sign said 
notes as surety, but by conveying her estate in the real property to se- 
cure the individual debts of her husband she became substantially a 
Burety to the notes. A surety is entitled to the benefits of ail securities 
which the créditer acquires from the principal debtor; and if the créd- 
iter prevents or misapplies such securities to the préjudice of the surety, 
he thereby discharges the surety pro tanto. Purvis v. Carstaphan, 73 N. 
C. 575. Mrs. Pettyjohn was entitled to hâve had the insuranee money 
due the ownérs of the property applied in payment of her husband's 
debts, as provided in the deed of trust, before the mortgaged land wa^ 
sold, so as to relieve her estate to that extent, and furnish her an oppor- 
tunity of relieving the incumbrance thus reduced in amount. The sale 
of her land to pay her husband's debts certainly made her a honorfidt 
créditer of her husband to the extent of her interest, and she had a right 
to call upon him to repay such amount. The land sold for $8,500 in 
caah, and her husband justly owed her half that aolount, as she had an 
equal interest in the property. Even a conveyance by a wife of her 1»- 
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choate dower interest in the landa of her husband constitutes a valuable 
considération for a conveyance made to her by her husband. Brown v. 
Mitchdl, mpraj BatÛe v. Mayo, swpra; Gore v. Totonsend, 105 N. G. 228, 
11 S. E. Rep. 160; Sykes v. Chadvnck, 18 Wall. 141; Bean v. Patterson, 
122 U. S. 496, 7 Sup. Ct. Rep. 1298. Mrs. Pettyjohn was also entitled 
to hâve the land sold by the trustée in a manner and under circum- 
stances tliat would make the property realize the highest price. From 
the face of the deed of trust it appears that there were nine notes exe- 
cuted by the husband to Rumbaugh, — one payable on the Ist of Janu- 
ary, in eight successive years. Only one note of $2,500 was due at the 
time of sale by the trustée. The most valuable and productive part of 
the property for which the notes were given had been destroyed by tire 
a few days before this note was due. Mrs. Pettyjohn insisted that the 
Insurance money should be collected and applied as directed in the deed 
pf trust. In a month after this note was due the trustée advertised the 
property for sale, when the embers of the smoulde/ing ruins had but re- 
cently gone out. The rights of the. parties in interest were in dispute, 
the validity of the sale was questioned, and ail persons who might be 
disposed to purchase an undivided interest would naturally be deterred 
by pending and threatened litigation and doubtful title. Even under 
thèse adverse circumstances the third interest of Pettyjohn and wife 
brought $8,600 in cash, and James H. Rumbaugh became the purchaser. 
From thèse facts appearing in the évidence, oral and documentary, the 
demands of Pettyjohn and wife to hâve the sale postponed, and the 
terms of the deed of trust complied with, seem to bave been just and 
reasonable. 

As thèse questions of fact are not now before me for full investigation 
and décision, I will express no further opinion as to their character and 
conséquences; but I will state a principle of law founded in common 
fairness and justice, and fuUy recognized in courts of equity: 

"Sales under poweïs in deeds of trust or mortgages are a harsh mode of 
foreclosing the rights o£ mortgagors. They are scrutinized by courts with 
great care, and will not be sustained unless conducted with great fairness, 
regularity, and scrupulous integrity. Upon very slight proof of fraud or un- 
fair conduct, or any departure from the terms of the power, they wili be set 
aside. If proper notices of the sale are not given, or if the proceedings are 
in any way eontrary to justice and equity, tlie sale will not be allowed to stand. " 
2 Perry, Trusts, § 602»/ MvLeod v. Bullard, 86 N. C. 210; Fairfax v. Hop- 
kins, 9 Myer's Fed. Dec. § 1173; Sronson v. Kimie, 1 How. 311-321. 

Under the circumstances of this case it seems that James H. Rum- 
baugh had sufBcient reasons for making a compromise with Pettyjohn 
and wife for the purpose of removing clouds from his title which might 
seriously aflfect the title of subséquent purchasers who had notice of the 
transaction, or who had the opportunity of notice in investigating the 
chain of title to the property. Johnson v. Prairie, 91 N. C. 159. Réf- 
érence is made to thèse facts in this connection for the purpose of show- 
ing that Mrs. Pettyjohn had valuable rights in the property of the Warm 
Springs Company at the tinw of the assignment to M. E. Carter, and 
that her agreement to release and convey such rights to Rumbaugh con- 
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Btîtnted a honafiâe considération, and was not iraudulent as to creditors, 
as sbe was in no way liable to creditors, as she was not a member of the 
firm. Tbe assignment which we are considering was made for the ben- 
efit of Jesse M. Pettyjohn, trustée of the separate équitable estate of Lou- 
isa B. Pettyjohn, and we will now inquire as to his right to the fund as- 
signed. The évidence shows that he paid $8,500 of trust funds in part 
paynient of the purchase money of one-third interest in the Warm Springs 
property. A deed was made by the vendor, James H. Rumbaugh, to 
Joseph and Jesse Pettyjohn, trustée as aforesaid, conveying such one- 
third interest, and a mortgage was subsequently made by the vendees to 
the vendor to secure balance of purchase money. By consent of Joseph 
Pettyjohn and wife, and upon the request of W. W. Rollins, the deed 
and mortgage were destroyed by Rumbaugh; and this same one-third in- 
terest was conveyed to Pettyjohn and wife, and they executed a deed of 
trust to Henry T. Rumbaugh, as trustée, to secure the payment of the 
individual notes of Joseph Pettyjohn for balance of purchase money. 
The declared purpose and object of ail the parties concerned in the de- 
struction of the deed to Jesse M. Pettyjohn, trustée, was to free the prop- 
erty from the feature of an équitable separate estate in Mrs. Pettyjohn, 
so as to make the property more available for raising money on a mort- 
gage to be made by the Warm Springs Company. Ail of thèse transac- 
tions were without the knowledge or consent of Jesse M. Pettyjohn, and 
were never afterwards approved by him, Under the unregistered and 
destroyed deed he acquired an équitable estate and an incomplète légal 
title to the property. As he never assénted to the destruction of this deed, 
he had, and his regularly substituted successor, Alex. Pannell, now bas, 
a clear right in equity to hâve such deed re-executed, or to hâve the 
trust fund advanced in the purchase restored, with interest. Phiferv. 
Barnhart, 88 N. C. 333; Edwards v. DicUnaon, 102 N, C. 619, 9 S. E, 
Rep. 456; Perry, Trusts, §§ 181, 183, 842. This equity exists against 
ail the partners of the Warm Springs Company, as they ail participated- 
in the illégal and wrongful transaction. They are, in contemplation of 
a court of equity, constructive trustées. A constructive trust, as distin- 
guished from both express and implied trusts, is a trust which is raised 
by construction of equity, without référence to any intention of the par- 
ties, either expressed or presumed. Snell, Eq. 128; Walden y. Sfeiwner,, 
101 U. S. 677. The jurisdiction of courts of equity to foUow trust 
funds, and to mould and apply remédies to suit the rights of parties, and 
to administer justice by proper relief, is settled by numerous and uni- 
form décisions. 2 Story, Eq. Jur. § 1210; McEachm v. Stewart, 106 N. 
C. 336, 11 S. E. Rep. 274, and cases cited; Perry, Trusts, § SU; May 
V. Le Claire, 11 Wall. 217. In the case National Bank v. Inmrawx Co., 
104 U. S. 64-67, we find the rule of courts of equity in England stateÂ 
and approved: 

"It is, I apprebend, an undoubted principle of tbe court that as between' 
eestui gv£ trust and ail persons claiming under tbe trustée, QtberwJse than by; 
purchase for vàluable considération wilbout notice^ ail property belonging to 
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a tniètiîhoWeYer niuch It may be eliatiged ôr àltered in its nature or charac- 
ter, »n4 411 the fruit of such property, whether in its original or its altered 
Btate, jCÇMitinues to be subject to or affeoted by the trust." 

AU the partners of the Warai Springs Company were, in contempla- 
tion of a court of equity, trustées, as to the nioney paid By Jesse M. Pet- 
tyjohn, for the property, as they ail participated in the destruction of 
his unregistered deed. When trustées iusure trust property, and such 
property is entirely destroyed by fire, the cestui que trust is entitled to a 
proportionate interest in the insurance money . Perry, Trusts, §§ 487-553. 
As Jesse M, Pettyjohn had an équitable estate in the property insured, 
and was not a member of the company, his rights were superior to those 
of the creditors of the firm, and there could be no fraud in the partners 
in allowing him to receive the proceeds of his own property upon which 
creditors had no just claim; There can be no reasonable doubt as tp 
the fact that Jesse M. Pettyjohn, as trustée for Mrs. Pettyjohn, paid the 
sum of $8,500 of trust funds for the property, and that Rumbaugh exe- 
cuted a deed for the same. Where a deed is lost or destroyed there is 
no question its loss and contents may be proved by secohdary évidence, — 
by a copy, if there is one; but if none, then paroi évidence of its con- 
tents may be given. Cowles v. Harâin, 91 N. C. 231. There seem to 
hâve been only four persons who were cognizant of the transaction. 
Pettyjohn aiid wife, in their dépositions, state the facts positively and 
directly, and their évidence is sustained by documentary proofs. W. 
W. Rollins was a witness for the plaintiffs on the trial, and his testi- 
mony did not coritrovert the fact. James H. Rumbaugh was présent at 
the trial, and he was nol introduced as a witness. The rule of évidence 
la well settled in this state: 

"When effective proofs are in the power of a party who refuses or neglects 
to prodnce them, that naturally raises a presumption that those proofs, if pro- 
duced, wonld make against him." Srown v. Mitohell, 102 N. C. 347-372, 9 
S. B. liep. 702. 

The consent and other acts of Mrs. Pettyjohn, in connection with the 
destruction of; the unregistered deed of her trustée, and the fact that she 
accepted another deed for the same property, and conveyed her interest 
thus acquired in the deed of trust to H. T. Rumbaugh, in no way préj- 
udices her rights under her separate équitable estate. In regard to such 
estate she could do no act without. the concurrence of her trustée that 
would bind her, or would opéra te as an estoppel, and being a married 
woman no presumptions of fraud could arise out of her contracts. Cqoper 
V. Landis, supra; Hardy v, Holly, supra; Bank of America v. Banks, 101 
U. S. 240; FaHhing v. Shields, 106 N. C. 289,10 S. E. Rep. 998. From 
the terms of compromise between the partners of the Warm Springs 
Company, and from the proofs of attendant facts and circumstances, we 
may well présume that it was entered iuto in a spirit of peace, and for 
the settlement of litigatéd contentions and unadjusted demands on both 
sides. ' Rumbaugh and RoUins are men of good character, and had ap- 
parent means amply suflBcient to discharge their àssumed obligations. 
The instrument on its face manifests no intent to hinder, delay, or de- 
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fràud creditors. The compromise was effected by a lawyer of high char- 
acter, ability, and learning, who in his answer as garnishee,' and in his 
testimony on the trial, gave full information on the subjecti The trustée 
of the separate équitable estate of Mrs. Pettyjohn had a right to demand 
a part of the insurance money that was an indemnity for the gênerai loss, 
as it was his property, and was in no way liable to the creditors of the 
Company. I will express no.further opinion as to the justness and fair- 
ness of the compromise. The parties well understood their rights and 
interests, as they had consulted eminent counsel. 

It appears from the évidence that the interpleaders hâve not complied 
with the reciprocal conditions expressed in the compromise. They hâve 
no immédiate rights to the relief which they pray . I can control the fund 
until the compromise can be fully carried out under the orders and de- 
crees of this court. My action will be governed by the principles of law 
and equity ànnounced by the suprême court of the United States in the 
case of Gumbd v. PUkin, 124 U. S. 181, 8 Sup. Ct. Rep. 379. That 
case, sustained by the authorities ciled, shows the inhérent power of 
courts of equity to mould and adjust their elastic, flexible, and efiScient 
modes of procédure for the purpose ofadministeriDgéùbstantial justice. 
In that case it appears that the property was seized by the marshal un- 
der an illégal warrant of attachment regrilar on its face, ànd it was held by 
the court that jurisdiction had been acquired under color of itS authority, 
and that the court could dispose of the property thus brought into its 
custody, and décide ail questions of conflicting rights. The rights of 
claimants were recognized who had acquired no lien upon the property in 
custody of the court, but were prevented from acquiring a lien by the 
dosely guarded custody of the marshal. The plaintiffs Who had càused the 
seizure under void warrants of attachment abandoned and discontinued 
their proceedings; but still the suprême court says, in substance, that 
United States circuit courts, sitting as courts of law, hâve inhérent éq- 
uitable powers aa extensive and efficient as may be required by the ne- 
cessity for their exeicifie, and may be invoked by Etrangers to the litiga- 
tion as incident to the jurisdiction already vested, or to property brôught 
within their custody by color of the authority of thdr procesS, ail per- 
sons interested being before the court. The interpleaders hâve clearly 
established their right to the fund in controversy', but they are not at 
présent entitled to a decree to hâve the same paid over to thend by the 
garnishee. As Rumbaugh and Rollins hâve both filed affidavits in this 
case, in which they manifest a willingness to relieve Pettyjohn and wife 
from the obligation to exécute a quitclaim deed and releases, I suppose. 
there will be no difficulty in making a speedy and satisfactory adjust^ 
ment. The counsel of the interpleaders may draw an order directing 
the garnishee to pay the fund in his hands into the registry of the court, 
and the questions as to his liability as to interest on the fund, and as to 
his right to costs, counsel fées, and compensation as custodian, will here- 
after be determined. The interpleaders will be entitled to judgment for 
their costs in thèse proceedings, to be taxed against the plaintiffs in the 
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main action, excepting the costs of tlie garnishee. The balance of the 
costs will be taxed against the défendants in the main action. The gar- 
nishee's costs will be paid ont of the fund in his hands. 



WiEBUSCH & HiLGEE, Limited, v. Saltonstall, Collecter. 
(Circuit Court, D. Massachusetts. January, 1891.) 

CusTOMs DuTiES — Iron and Steel Foegings. 

Scythes, grass hooks, and carpenters' pincera, made substantially by the pro- 
cess of forging, are dutlablé, under the provision of Schedule C, (22 U. S. St. p. 
498,) for "forgings of iron and steel, or forged iron, of whatever shape, or In 
Whatever stage of manufacture, not specially enumerated or provided for," 
and not under the cla.use (page 501) providing the duty for "manufactures, ar- 
ticles, or wares not specially enumerated or provided for in this act, composed 
whoUy or' in part of iron, steel, • • • or any other métal, and whether part- 
ly or wholly manufactured." 

At Law. Action to recover back dutiea. 

The plaintiff in March, 1889, imported from Antwerp înto the port 
of Boston, certain piucers, scythes, and grass hooks, which wère clas- 
sified for duty under the last clause of Schedule C of the tarifif act of 
March 3, 1883, (22 U. S. St. 501,) which provides for "manufactures, 
articles, oi; wares not specially enumerated or provided for in this act, 
composed wholly or in part of iron, steel, * * * or any other métal, 
and whether partly or wholly manufactured, forty-five per centum ad 
valorem," And the duty in accordance with this provision of 45 per 
cent, ad valorem, was exacted of the plaintiff by the défendant as collector 
of customs at the port of Boston. Against this classification and exac- 
tion the plaintiff protested, and in due time brought suit, contending 
that thèse articles were dutiable at 2J cents a pound, instead of 45 percent. 
ad valorem, under the provision of Schedule C, (22 U. S. St. p. 498,) 
for "forgings of iron and steel, or forged iron, of whatever shape or in 
whatever stage of manufacture, not specially enumerated or provided for 
in this act, two and one-half cents per pound." 

Fraruns L. Stetson, Charles P. Searle, and Conutock <k Brown, for plaintiff. 

Frank D. AUen, U. S. Dist. Atty., for défendant. 

Nelson, J. The question is one of some little perplexity, but the 
.court is obliged to give a ruling upon it, for the présent at least, and I 
am unable, looking at the language of thèse two clauses in this act, to 
corne to any other conclusion than that the articles hère, the scythe 
and grass hook and carpenters' pincers, must be forgings within the 
meaning of the spécifie clause of the statute. They are certainly made 
by the process of forging substantially, almost completely. It is true 
there is some sl^ht addition to be made Ibr actual use, like grinding, 
and sometimes polishing, but still the articles are made by the process of 
forg^in^ out of iron and steel, and corne within, it seems to me, the pre- 
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cise language of this spécial clause. In one sensé they are certainly arti- 
cles which are manufactured, — articles which may be classed as wares, — 
bnt still they are forgings of iron and steel; and it seems to me, there- 
fore, that I should rule, for the purposes of this case, that the plaintiff's 
contention is right, and that the articles were dutiable only at the rate 
of 2i cents a.pound, instead of 45 per cent, ad vabrem, under the omni- 
bus clause. 

I will rule that the language of the spécial clause is broad enough to 
cover any article that is made with substantial completeness by the pro- 
cess of forging. There does not seem tobe anything hère designated by 
the term "forging" in commerce as distinct from the spécial purpose for 
which the forging is to be used, like shàfting, or some article of that 
kind. The évidence hère is not sufficient to show that the articles may 
^a.ve other désignations ; and, besides, in this case scythes and pincers 
and grass-hooks may be "forgings," within the meaning of the spécial 
clause, although they may hâve the other désignations. 

The jury were then directed to bring in a verdict for the plaintiff for 
$104.35, with interest and costs. 



United States v. Pinney. 
(Dîstrict Court, E. D.Misaourl, E. D. Kovember Tenu, 1890.) 

1. FBA.nDci.BiiT Use of thb Mails— Dkfosits by Asbut— Misafpbopbiatioit. 

Under Bev. St. XJ. 8. % 5480, denouncinf; the tise of tbe mails for f raudulent pur- 
poses, a person may be oonvicted who, representing bimseU to be the président of 
a publishing company, f alsely prétends by letters and circulars that he desires to 
employ agents to sell books, wnen In f act his a^le purpose is to induce the agents 
to make deposits of money, which he intenda to appropriate to his own use. 

2. Samb— Intbnt. 

Defendaut's intent Is to be determined by Inference from ail the facts and cir- 
cumstances in the case, induding évidence of his failure to retum deposits secured 
from various persons. 

8. SaME— ITbAU]) — ASSUMBD Kamb. 

The mère tact that défendant carried on the business under the name of the 
"Union Fublishlng Company" is not of itself fraudulent. 

At Law. Indictment for using the mails to defraud. 

Geo. D. Reynolds, U. S. Dist. Atty. 

C. H. Krum and D. P. Dyer, for défendant. 

Thayeb, J. Gentlemen of the jury, I will read to you the material 
part of the law upon which this indictment is founded. It is section 
5480 of the Revised Statutes of the United States, and the material part 
is as foUows: 

"If any person, having devised * * * any scheme to defraud, or bo 
effected by either opening, or intending tb open, eorrespondence or commu- 
nication with any other person, * * * by means of tbe poat-officé 
establishment of tîie United States, or by Inciting such other person to opeil 
communication with tbe person so devising or intending, shall, in and for 
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execnting sach scheme, * , * ,* place any letter or packet in any post- 
offlçe of the United States, or take or reçoive any therefrom, sucn peraon, so 
misusing thé,post-offlce establishment, shall be punishable by fine," etc. 

Now, to warrant a conviction in tjiis case, there are two leading facts 
which the prosecution must establish to your satisfaction beyond any 
reasonable doubt. In ibejirst place, it must be made to appear that at 
and before the mailing of the letters to A. S . Norfleet and Coy Littrell, 
.mentioned ' in the indictment, the Refendant had devised the scheme to 
defrau4, to be effected by using the mail, that is described in the indict- 
ixient; and, seconcUy, it must bemade to appear that, in exécution of such 
fsqheme to ■d.efraud, the letters to, Norfleet and Littrell, described in the 
iadiictiMent, were deposited in the post-oflQce of the United States, at St. 
Louis, Mo. The fact that the letters in question were so deposited in 
the post-oflBce at St. Louis, Mo., .by the défendant is admitted, so that 
prac<;ically the only question you hâve to détermine is whether at and 
before the mailing of the letters in qu«stion, the défendant had devised 
a scheme to defraud such as is describesd in the indictment, and whether 
the mailing of the two letters was an act done in exécution of such fraud- 
ulent scheme. Now let us see what is the nature of the scheme to 
defraud, as the same is described in the indictment, The bill, as I 
construe it, allèges, substantially, that the scheme consisted of représen- 
tations made, and to be made, by the défendant, by letters or circulars, 
through the médium of the United States mail, that he was the président 
of the Union Publishing Company, and that the publishing company was 
a manufacturer and pubiîsher ôf skàdard subscription books and bibles, 
for the sale of which it wisbed to employ agents; the intent of défendant 
being to induce persons; by means of such représentations, to believe that 
the publishing company' desired to employ agents, and that the persons 
a4dressed would be employed as such agents, and in considération 
thereof to advance to the publishing company the sum of $25 for an 
agent's outfit, which suna the défendant intended to appropriate, without 
supplying the outfit or fiUing such orders as such agents might take. 
As the scheme is described in the indictment, it is the opinion of the 
court that, if it is found to be a fraudulent scheme, as charged, it was 
fraudulent because défendant pretended to désire to employ agents to sell 
books for the publishing company when in point of fact he had no such 
désire, and had no intention of filling such orders as they might take 
after their appointment, but only intended to secure a deposit of $25, 
and to appropriate the same to his otyn use. Hence I charge you 
to inquire particularly, — i^rst, whether the prêteuse of a désire to em- 
pldy agents to canvass for the sale of books was in reality a false pretense, 
made for no other purpose than to induce persons to advance to defeud- 
àtat:$25; and, secondly, whether defeûdant's real purpose was to appro- 
priate such moneys to his own use, without rendering any équivalent 
fbr the inbney'so receiVèd. If, under the testimony in the case, you an- 
àwer both of thèse questic|ns in the aférmativé, you wUl be àuthorized 
i^ find that the scheme was fraudulent, and in that event you may return 
a verdict of guilty on the first and second counts df the indictment; but 
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if, on the other handj yott find that the défendant was engaged in the 
saie of books, and tilat ne in good faith desirèd to employ agents to in- 
crease bis sales, and tfaat he intended to fill such orders as they might 
obtain, then yen should acquit the aconsed. If yott find that the défend- 
ant was in good faith engaged in the salé 6f books, and dèsired to employ 
agents to increase his sales, as last indicated, — tHat is to sa^, if you find 
that the représentation that he was engaged in the sale of books, and de- 
sirèd to employ agents, was an honest and truthful one, made with intent 
to secure agents, and to fill such orders as such agents might from time 
to time secure, — then the court instructs you that the deiendant is not 
guilty of a crime merely because he received deposits of money that 
he did not return, or because he represented that the Union Publishing 
Company was a manufacturer and publisher of subscription books when 
such was not the fact, or because he failed to furnish an outfit to Norfleet 
or Littrell, or to fill orders for books. If the défendant was engaged in 
the book business, he had a perfect right to make such contracts with 
agents as he deemed proper, if the same were mutually agreed upon by 
the parties, and he had a perfect right to ask for a deposit, and to agrée as 
to the circumstances and conditions under which it should he rétiurlied. 
You will therefore regard ail the évidence which the court has adinitted 
touching the deposit of money by various persons, and defendant's fail- 
ure to return the same, and touching his failure to supply outfits and 
books, and the évidence concerning bis dealings with other agents thait 
Norfleet and Littrell, as having been admitted by the court solely for the 
purpose of enabling you to détermine intelligently whether the défendant 
was carrying on business as a bbok-dealér in good faith or in bad faith, 
that is to say, whether he was carrying on business merely as a means 
of obtaining deposits by agents, which he intended to cOnvert to bis ûwn 
use, without rendering any équivalent; and you must détermine what 
the defendant's intent was in this regard by inferençe from ail the facts 
and circumstances in the case that hâve been proven, to your satisfaction. 
In this connection I will say, gentlemen, that it was not fraudulent for 
the défendant to carry on business under the name of the "Union Pub- 
lishing Company" rather than in his own name; in other words,^he had 
a perfect right, if he saw fit, to <îar^y it on under that name. Theré was 
nothing wrong. in that actj cbnsidered by itself. And in conclusion I 
will add that the presumption of law is that the deféndatit is innocent 
of the fraudulent intent imputed to him, and is also innocent of the crime 
imputed to him; hence the prosecution must prove the iraudulènt intent 
imputed to him, and the crime, beyOlid any reasonable doubt. If it bas 
failed to prove the ofi'ense witbsucb degrée of eertaitity, ybu will of êôurse 
acquit the açcused, or if , upoti a fair considération of ail the testirhony, ' 
you entertain a reasonable doubt of his guilt, you muet give hiiaS the 
benefit of such doubt, and return a ve^-dict qf "not guilty." In-any event, 
you wiilrender a verdict of not guilty on the tbird çount of the indict- 
i^ent< Tbe court is of the opinion, for reasons unnecèssary to be stated, 
that you sbould not find 4 verdict of guilty on the tbird count, wbatever ' 
you maydb with thé btber counts» ij , ; v 
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I have been asked to charge the jury "that the con tract read in évidence 
between the Historical Publishing Company and the défendant, Finney, 
is a contract of sale, made, from every légal stand-point, on the basis of 
mouey paid by the company to the défendant." I have no objection, 
ggntlemen, to stating to you that such is the case. There is no doubt 
that the contract in question was made upon a perfeotly valid consid- 
ération. 

The substance of what I have said I have reduced to writing, and you 
may take it to the jury-room, also the indictment. 



United States v. Edgab. 
(Cireutt Couru E. D. Missouri, E. D. January 29, 1891.) 

t. CONTBAOT FOR AlIBN LaBOE. 

ThëWeflse descrlbed in sections 1 and 3 of the aot of February 26, 1885, (33 U. S. 
St. 883,')' consista in prepaylng, or otherwise assisting or encouraging the importa- 
tion or migration of an ali'en, knowing such alien to be at the time under contract to 
perform iabor or service in the United States. Following XT. S. v. Craig, 28 Fed. 
Eep.r99. 

2. Bamb — Mbanino of Words "Contract" ob "Agrbbmekt. " 

The words "contract" or "agreement, " used in the statute, mean an enforceable 
contract, express or implied. 

8. Same — Contract — Bvidencb op. 

A letter was written by an alien in England to a person in the TJnited States, say- 
ing that the writer had heard that the party addressed was in want of men to do a 
certain Idnd of wbrk, and, if convenient to send passes, himself and another alien 
would"comepnt,"but contalned no express promise to do work in considération 
of receiving passes. To this letter a third party, to whom the same was handed, 
replied; "Ihave thisdaybonghttwo tickets for you; • » * take this letter to 
B. S. & Co., ^ * * and get tickets. » * • We can give you steady work. 
• • * Tickets will not be good af ter July 18th. " The letters being the only évi- 
dence of a contract to perform Iabor or service in the United States, existîng when 
tiie transportatlon was prepaid, held, that they were insufllcient to establish a 
contract existing at that date. 

This is a suitnnder section 3, Act Feb, 26, 1885, (23 U. S. St. 333,) 
to recover a penalty for prepaying the transportation of two aliens from 
Bristol, England, to the United States, such aliens being at the time, as 
it is claimed, under a contract to perform Iabor for the défendant in the 
United States. The pétition, after alleging the prepayment of the trans- 
portation, while the aliens were under a contract to perform Iabor in the 
United States, ifurther avers that "said contract and agreement between 
défendant and said aliens was entered into between them by letters for- 
warded and delivered by mail, which letters are as foUows: 

"No. 16 AïKBN St., Baeton Hill, Beistol, Àpril 11, 1890. 

" From Mr. I. Boyce to Mr. &ray, the manager— Dsab. Sib; I have 

beard tbat you are in want of men to work on the spilter furnaceS l and 

one of tay fellow wprkmen would like to corne out bear as the workshear is 

Tery slack it it would be convenient for you to send us a pass each we would 
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corne out as soon as poseble we bave botta worked in thé spelter works for 
manj'years would you oblige us by writing back to let us now and oblige 

"I. BOYOE, 

"No 16 Aiken Street, Barton Hill, Bristol, England. 
"The name of my fellow workman Fred. Dorosalski." 

"S. C. Edgar, 

"Lessee Glendale Zinc Works, Manufaoturers and Reflners of Spelter, 

"South St. Louis, Ist July, 1890. 

"/. Boyse, No. 16 Aiken Street, Barton Hill, Bristol, England — Deab 
Sik: Your letter of April llth bas just been handed me, and I hâve this day 
bought two tickets for you and Fred Dorosalski f rom St. Louis agent of Amer- 
ican line, and ail you bave to do is to take this letter to Kichardson, Spence 
& Co., No. 17 Water street, Liverpool, and get tickets through to St. Louis. 
We can give you steady work, and hâve places forabout 6 or 8 more smelters, 
if tbey want to corne. I run 14 Belgium f urnaces. Tickets will not be good 
after July 18th. Yours, truly, S. C. Edgak." 

It is conceded by the government that the letters constitute the only 
évidence of a contract that it can pfoduce. It is further averred, in sub- 
stance, that on receipt of the last of the above letters, Boyce and Doro- 
salski presented the same to Kichardson, Spence & Co., at Liverpool, 
England, and received from that firrn tickets for their passage thence to 
St. Louis, Mo., which had been theretofore paid for by the défendant, 
and that the aliens thereupon took passage on a vessel from England to 
Philadelphia, intending to come to St. Louis and perform labor for the 
défendant, but that, on the arrivai of the vessel at Philadelphia, the ioi- 
migrant inspector at said port, on an examination of the circumstances 
under which they had corne to the United States, refused to permit them 
to land, and ordered them to be sent back to England. To the pétition 
aUeging the above facts the défendant demurs. 

G&). D. Reynolds, U. S. Atty. - 

F. N. Judson, for défendant. 

Thayee, J., (after stating the facts as above.) Two questions hâve been 
argued at the bar: Mrst, whether Boyce or Dorosalski, as shown by thè 
correspondence, were under any such "contract or agreement, paroi or 
spécial, express or implied, to perform labor or service in the United 
States," as renders the défendant liable to a penalty for prepaying their 
transportation; and, «eccmd, whether the fact that Boyce and Dorosalski 
did not actually land, but were sent baék to England, absolves the de- 
fendant from liability. 

I find it unnecessary to décide thé last qiie&tion. It bas been héld, 
according to the plain import of the language employed, that the wrông- 
ful act described in the first section of the statute under considération 
consists in prepaying the transportation, or otherwise assisting or encour- 
aging the importation, or migration, of an alien, when such alien is known 
to be under a contract or agreement to perform labor or service in the 
United States. U. S. v. Craig, 28 Fed. Rep. 795; U. S. v. Bomeman, 
41 Fed. Rep. 751. It follows that it is not unlawful "to prepay the 
transportation" of an alien, unless at the time of such prepayment the 
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alien is then "under contract or agreement to perform labor or service in 
the United States." WhetherBoyce and Dorosalski were under contract 
or agreement to perform labor in the United States when their transpor- 
tatibn was prepaid, must be determined with référence to what had been 
done towards entering iiito a contract up to that time, and at the time 
their passage was prepaid there had simply been an interchange of letters 
of the ténor above stated. A contract that is not enforceable for the rea- 
son that itlacks some of the éléments of a valid agreement, such as "mut- 
ual assènt," or a considération, is not a contract. Hence the words 
"contract or agreement," as used in the statu te, must be held to mean a 
complète contract; that is to say, an agreement entered into for a suffi- 
cient considération to perfprm some kind .of labor or service, to the ternis 
of which the parties hâve mutually assented. If an "implied contract" 
is counted upon, a state of facts must be alleged from which a court or 
jurymight lawfully draw the inference, as a matter of fact, that the alien 
had agreed to perform labor or service of some kind, and that some other 
person had agreed to accept such services. 

In my judgment the lettera do not constitute an "express contract," 
and, taken in connectiop with what had been done up to the time the 
transportation was paid, are insufficient to esta blish an "implied con- 
tract." The distinct proposition conveyed by the first letter is merely a 
proposition to"come ont," which may be interpreted "come tothe United 
States, if the party addressed [Mr. Gray] woulil send passes." No prom- 
ise was made, however, to do work of any kind, or for any person, in 
considération of receiving such passes. If the aliens had in fact landed 
in the United States, and had declined to work for the défendant, the 
latter could not, in my judgment, bave maintained an action against 
them as for breach of a çontrq.ct to perform labor or service for him. 
The second lotter is subject to the same criticism. The défendant did 
not say: "If you will come to the United States, we will give you steady 
work." The lauguage is: "We can give you steady work," etc. It is 
reasonable to inler, both from the language employed and from the situ- 
ation of the parties, that the défendant was unwilling, and did not in- 
tend, to enter into a positive engagement to employ Boyce or Dorosalski 
tmtil they had arrived in this country, and were fouud to be suitable 
persons to employ. 

I conclude, therefore, that the pétition does not show such a contract 
or agreement to perform labpr or service existing when the aliens' trans- 
portation was prepaid as brings the case within thestatute. I am led to 
tais conclusion the more readily as the law is highly pénal, and must 
be,fti;ictly construed. 
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XJiOTBD States t». HusHiTT. 

(JHstHct Court, N. D. New Tcn% February 3, 1891.) 

Bask»— MakiWo Palsb Rbports— Indictment. 

An indiotment under Rev. St. U. S. § 5209, whioh provides that every président 
of aOy association who makes any false entries in any book, report,, or statement 
of the aissoCiation, -with itttent to injure or def raud, shall be deemed guilty of a mis- 
deme^nor, aUeged tbat défendant, as président of a certain bank, "did ksowingiy, 
wrongfuUy, àod unlawfuUy make, and cause to be made, false entries in a report 
ot Btatément?' of such banki'being a report of lis condition at a designat«d time, 
"made to the comptroller of tl>e currenoy, as requlred by law to b« njaae. " The re- 
port was set ont in full, and the particulars in which the entrées weré allégea to be 
false were stated iu detalL JETeid, that the indiotment was siùÉtiienti though iti did 
not allège tbat the report was made pursuant to a request of the comptroller, or aiQ- 
cording to ar f orm or at a time prescribed by him under Ber. St. § 53U, which pro- 
vides therétor. 

On t)emurrer and Moticnto Quash. \ ï .u 

In 1887 the défendant was président of the First National Bank of 
Auburn, N. Yi At the September term of this court he was itidicted 
for making fàlèe entries in a réport purporting to give a statement of the 
condition of said bank, at tbè Close of business on the 7th dày of Beçëhi- 
ber, 1887. Thé indictftièhtis ftamed under section 5209 of the Revised 
StatuteSj "Whîoh provides that^— ; i 

"Everjrprëâident * * * bf any association who * * * makèsanif 
false entry in' any book, report, or statement of the aâsbeiation; witb inteni, 
in eitber caSej to injure ordéfraud the association or any other companyï body 
politiç or corporate, or ai^y individual person, or to deeeiveany efflcei; o^ thp 
association, or any agent appolnted to examine the affairatof any such a^peir 
at'ion; and evefy persori wno with lijje intént aids or abet's any offlcer, clerk, 
or ageùt in aUy violation Of this section, shall be deemed guilty ôf à misdei- 
meanor," etc. ^ • 

The first count allèges that the défendant as président of said .bank-r 
"Did knowingly, wrongfuUy and unlawf ully make and cause to ben^adp false 
entries iU à réjpdrt or statement of the said First National Bank of Àubiirn, 
being a report of thé condition of the First National Bà.iikof AûbmlS at the 
close of business on the 7th day of December, 1887, ràadeto the comptroller 
of the currency as required by law to be made to the comptroller of the cur- 
lency." ':• ■ '. . ■ 

The report is then set out in extenso, and the indiotment proeeed8-—'ï' 
"And which «aid report or statement so made as aforesaid, then and thèrè 
purported toshow as required by law then and there, and did, in substance 
and efiect, purport to indicate and déclare the true and correct condition an4 
standing of tbe said the Fi|:st National Bank of Auburn, at the dose of busi- 
ness oU the said seventb day of December, A. D. 1887, apd Which said report, 
in which said folse entries were then and there madè as aforesaid, wàs a cer- 
tain repoïtof the said the First National Bank of Auburn, in that behalf re- 
quired by law to bé made to the comptroller of the currency, and wblcli re- 
port or statement made as aforesaid was false and; Untrue in the following 
respects and contained false entries as follows, to-wit:" ::,;-. :'; 

• The indiotment then setsî out the items in hiec verba and states 'iii de. 
tail thepartwîulars.in whioh fhey are said t&bëfalse,j the eoant îh-qûèsu 
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tion concludîng with a full allégation of knowledge on the part of the 
défendant and of intent on his part to deceive. The indictment con- 
tains 18 counts. Those numbered Ist, 3d, 6th, etc., charge the 
défendant with making felse en tries in said report. Those numbered 2d, 
4th, 6th, etc., charge him with aiding and abetting Charles O'Brien, the 
cashier of the bank, in making false entries- in said report. The lan- 
guage quoted from the first count is repeated, in substance, in the other 
counts and in thèse respects ail the counts are substantially similar. 
The reports which national banking associations are required by law to 
make are provided for by section 5211 of the Revised Statutes as amended 
by the act of February 26, 1881 , as foUows: 

"Every association sliall make to the comptroller of the eurrency net less 
than flve reports during each year, aceording to the fortn prescribed by him, 
verifled by the oath or affirmation of tbe président or cashier of such associa- 
tion, and attested with the signatures of at least three of the directors. Each 
such report shall exhibit in détail, and under appropriate heads, the resources 
and liabilities of the association at the close of business on any past day by 
bim specified; and shall be transmitted to the comptroller within iive days 
after the receipt of a request or réquisition therefor, from him, and in the 
same form in which it is made to the comptroller shall be published in a news- 
paper published in the place where such association is establisbed," etc. 

The indictment does not contain an allégation that the report in dis- 
pute was made pursuant to a request of the comptroller or aceording to 
a form prescribed by him, or that the 7th of December, 1887, was spec- 
ified by him as a de,^ in référence to which such report should exhibit 
the resources and liabilities of the bank. The demurrer is aimed at 
thèse omissions. It is argued that reports to the comptroller are pro- 
vided for by section 5211 and nowhere else. Unlëss, therefore, a re- 
port is made pursuant to the requirements of that section it has no stand- 
ing or vitality. As it is necessary to prove that the preliminary steps 
required by the statute hâve been taken, it is also necessary to allège 
that they bave been taken, and the failure to do this is, it is insisted, 
fatal to the indictment. With the demurrer is united a motion to quash. 

John E. Smith, Asst. Dist. Atty., for the United States. 

W, F. CogsweU, for the défendant. 

CoxE, J., (after stating the fads as above.) The indictment is framed 
under section 5209. The crime charged is a misdemeanor, expressly 
made so by statute. In such cases it is usually suflicient if the pleader 
States the offense in the language of the statute, provided the défendant 
is apprised with reasonable certainty of the charge made against him. 

In U. S. V. Simmom, 96 U. S. 360, the court upheld an allégation 
that the defendant's still, boiler, etc., were used "for the purpose of dis- 
tilling, within the intent and meaning of the internai revenue laws of the 
United States." It was held that the language quoted sufficiently ad- 
vised the défendant of the nature of the accusation made against him. 
The court said: 

"Where the offense is purely statutory, having no relation to the common 
law,it isi, 'as a gênerai rule, suâicient in the indictment to charge the défend- 
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ant with acts coming fully within the statutory description, in the substantial 
words of the statute, without any f urther expansion of the matter. ' " 

In U. S. V. MiUs, 7 Pet. 138, the question certified to the suprême 
court Tcas whether an indictment for advising a mail carrier to rob the 
mail ought to aver that the said carrier did in fact commit the offense 
of rob bing the mail. The court said: 

"Tbeanswer to this, as an abstract proposition, must be in tbe afSrmative. 
But if the question intended to be put is, whether there must be a distinct, 
substantive, and independent averment of that fact, we should say it is not 
necessary." 

In U. 8. V. Bachdder, 2 Gall. 15, the indictment was framed under a 
statute making it an offense forcibly "to resist, prevent or impede, any 
officers of the customs," etc. , "in the exécution of their duty." The in- 
dictment charged that the défendant — 

"Impeded Nehemlah Jones in the exécution of his office, as an offlcer of the 
customs for the port and district of Fortsmouth, * * * to-wit, an in- 
specter ôf the port and district of Fortsmouth duly appointed and authorized 
to seize goods imported into said district." 

The indictment was upheld by Judge Stoby. 

In State v. Temple, 12 Me. 214, where the indictment was for buming 
a meeting-house, under the provisions of a state statute, it was held to 
be unnecessary to allège the ownership or value of the house, or that it 
was at the time in question used as a place for public worship. 

In Edge v. Gjm., 7 Pa. St. 275, it was decided that an indictment 
against a public officer for misfeasance in ofiBce was sufficient if it alleged 
"that he was duly elected by the qualified voters of the township," etc. 

In U. 8. V. Brîtton, 107 U. S. 655, 2 Sup. Ct. Rep. 512, the suprême 
court laid down the following as the necessary requisites for the proper 
averment of the crime of making false entries under section 5209: 

" (1) That ttie accused was the président or other offlcer of a national banls- 
ing association, which was carrying on a banking business. (2) That being 
such président or other offlcer, he made in the book, report, or statement of 
tbe association, describing it, a false entry, describing it. (3) That such false 
entry was made with intent to injure or defraud the association, or to deceive 
any agent, describing him, appointed to examine the affairs of tbe associa- 
tion. (4) Averments of time and place." 

It is true that in the Britton Case the false entries were alleged to be 
made in a book and not in a report of the bank, but the ténor of the 
décision is to the efïect that the technical précision pointed out by this 
demurrer is not required in indictments under this section. 

The foregoing, and many other décisions that might be cited, estab- 
lish the proposition that in misdemeanors created by statute it is, as a 
rule, sufificient to charge the offense in the language of the law; that the 
principal object of the indictment is to inform the accused of the précise 
nature of the charge brought against him, and, where this is done, the 
extremely technic^ rules of pleading applicable to common-law félonies 
may be dispensed with. 

Applying thèse principles to the case in hand there can be little ques- 
tion that the indictment is sufficient. The défendant can bave no doubt 
v.45F.no.l — 4 
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as tb tihe nature of the charge against him . The report which îs said to 
contain the false entries is set out in fuU. The date when the report 
was made and the daté as to which the condition of- the bank is given, 
are both stated with perfect accuracy. The défendant is informed not 
bnly' that the report wàs în fact made to the comptrdller of the currency, 
but that it was a report which the law required the association to make 
to the coinptfoller. 5is attention is thuscalled direçtlytô section 5211, 
HoW ban thére 1)6 àny mistake or misapprehension as to the offense 
charged? It is incrédible that the défendant canbe misled. Some 
things may be presurned even in crimpal pleading. . Where a report is 
described with ttié càre shown in this iûdictment, it is thought that the 
reqUirefûents' pf anotîier' sectiôh of thè laW contajûing minute conditions 
as tb the tiiûé bf makiiig and sendirig ànd' as tp tTie contents of the re- 
port need not be sp^cifically plea<ied. Their perfortriànce will be pre- 
surned. If anbthér section of the act prescribed the' ntjmber and hames 
of the books which: aft association is required to keep,, their contents and 
the manner of keeping them, it çan hardiy be douhted that an indict- 
ment charging the makijpg pf ^ false entiry in tlieledger pf the asspcia- 
tioawoulçi .bPySjaffiçieqtV If thé ledfgèr was nbtlh thetréqùîred form, 
^aiidthigjaplicbnstituted à défense, ityoùid'l^ 

jit. iSi^t,' Ifr^spe'cHve^ pr thèse copsideratibnSjit îs thought that,there.« 
strong re£j'spu,!fbr: the çositibiji that it Js unneceseary tb prove that ihe re- 
quirenseqlspt section Sèll, aspoihtfd out by the âemurrer, havé'been 
'cbmplied'withjànd, thejefore,ltat i| is ùrihecéswy tb allège them. The 
languagè pf èectipn 5209 is very broad, It pùnishes the makipg of 
,"àny falsë ,entry in any book, repbri or statenièntof the, association." 
The statuie inakes tio prpvisibnïbr the këepihg of .books,br the making 
of statements eo nomine. And yet it was clearly the inténtïoa of the 
law-makers to punish the making of false entries, not onlj in boôks but 
in sfa.temente of the conditiop of thé bank, îf suoh entries weré made 
with intent to deceive. Section 5211 prov|des for five reports annually, 
'but if the association eees fit to volunteer otber reports containing false 
entries made with the express purpose of deceiving the officers of the law 
as to thè trùë condition of the bànk, cati it be doubted that such reports 
would be within the provisions oï section 5209? A construction that 
they would liot be defeats the obvious intent and purpose of the law. 
BySehding a false report to the comptroUer or an examiner, fit a critical 
périod, suépieion might be allayed and an unfounded confidence créa ted, 
under covei' «f which the- bank could be plundered and the grossest 
frauds perpetrated with impuhity. li cannot be doubted that a report, 
whether câllèd for by the comptroUet or not, which is a report, in the 
•usual form, ôf the condition of the association, made by its preàdent 
in his officiai capacily and trarismittèd to the comptroUer, js within the 
section in question provided it contaiiiS false enti-îeâ mâdewith intent to 
deceive. A bank officer who bas made such a reportcànnotescape pun- 
ishment by showing that the fraud was voluntarîly committed, and at a 
time when he' was under no obligation to fuïnish any report or state- 
ment whateverl The statute dPes nPt confine the crime bfmàking falsè 
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entries to "a report made to the comptroller iinder the provisions of sec- 
tion 5211 and purstiant to bis request;" it covers "any report or state- 
ment." 

The construction contended for by the défendant is too narrow; it does 
not fairly express the législative intent. 

The demurrer is overruled. 



RoYEB V. Shdltz Belting Co. 
(Circuit Oottrt, JB. D. ifissottri, J?.D' J»"i^T 37, 1891.) 

1. PATBNTS BOB iNVBimONS— ACTIOS.AT Law— -Dahaoes. 

In an action at law for lofringement, actual damages only are recoverable; and 
although eyidence is receivable in such action of profits realized by the infringer, 
yet the amoùnt of such profits cânnot be taken as tbe mëasure of damage, ùnless 
other evidenoe is oflered from Wbich it may fairly be inferred tbat, but for tbe iu- 
fcingement, the patentée wonld bave realized tbe profits sbown to bave been real- 
ized by'tbé Infringer. 
9. SAMB^lNi'BBiBNCBB—EviDBNCit—NoMiNAi/ Damages. 

Wbereitbç évidence showed tbat tbe article made by the défendant by tbe aid of 
tbej)atenteà deyioe was différent from tbat màde by the;patent«e, and was pro- 
dliced by a différent process; a&d was aUo of a superior quality and finish, held, 
tbat tbe ctfnrt would not infer.that the patentée had lost as much as the infringer 
had gaibed by tbe use of tbe invention; and held, further, tbat, in tbe absence of 
any reliable évidence sboWing what portion of tbe profits made by ttie infriager 
:Wonld bave been r«aUzed.by tbe patentée but for the infringement, the damages 
of tbe latter mast be assëssed at a nominal sum. 
Z. SAMfe— MAiiKBT Value of Use— Rotaltibb— Licbnsb Fbbs. 

Tbe market value of tbe use 6f an invention can only be t^ken as the measure ol 
damage in tbose cases where the patentée bas established sucb market value by 
granUng the use of the invention to thé public for prescribed royalties or licensi 
liées. 

At Làw. 

M. A. Wheaton, Wm. M. Ecdes, and James 0. Broadhead, for plaintiff. 

C. H, Knim, for défendant. 

Thayeb, J. This isan action at law for infringement of letters patent 
No. 77,920,.issued to Herman and Louis Royer on May 12, 1868. It 
was first tried beiore Judge Treat in October, 1886, and at the conclu- 
sion of the plaintiËf's testimony the court directed the jury to find in 
ûivor of the défendant. Fwfe 28 Fed. Rep. 850, and 29 Fed. Rep. 281 . 

A writ of error having been prosecuted to the suprême court, a new 
trial was awarded, for reasons stated in the opinion of the suprême court. 
13Ô U. S. 319, IQ Sup. a. Rep. 833. The opinion also contains a fuU 
description of the character of the invention. By consent of parties, the 
last trial of the cause was before the cpurt without the, intervention of a 
jaiji and 4he défenses relied upon were as follows: Mrst, that the pat- 
entées, Hermans and Louis Royer, wére not joint inyentors; second, that 
the letters patent are void fof want of patentable novelty; ihirdj th^t the 
patent is void for want of utility; /owrtÂ, that the devicçs claimed bythja 
patentées were; in public use for more than two years before a patent wa3 
appUedjfor; aRdji^yt, that-tbe défendants hayeiwtinfringpd. ; - 
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In view of the presumptions raised by the patent, the burdèn is on 
thô défendant to establish the fiïst four défenses, and I am of the opinion 
that it has failed to establish either of them by such satisfactory évi- 
dence as would warrant me in declariiig the patent invalid. While the 
device covered by the first claim is simple, yet the évidence satisfies me 
that it is of great utility in the manufacture of certain kinds of leather, 
and for that reason, among others, patentable novelty must be conceded 
to it. The simplicity of a device from a mechanical stand-point, taken 
in connection with great utility, in some instances is the best évidence 
of its patentability. 

I am also of the opinion that the testimony shows an infringement of 
the first claim of the Royer patent. The question of damages thus be- 
comes an important matter for considération, and to that I address my- 
self. 

Tbe action being at law, it must be borne in mind that the measure 
of recovery is not the same as in equity. In the latter forum, by the 
express provisions of the statute, (section 4921,) profits made by an 
infringer by the use of an invention may be recovered, and, in addi- 
tion thereto, compensation may be obtained for any direct injury done 
to the patentée that is not fully recompensed by the recovery of the prof- 
its realized by the infringer. But at law the measure of recovery is the 
actual loss or damage that the plaintiff has sustained as the proximate 
resuit of the infringement. In an action at law the question ianot what 
the patentée may hâve speculatively lost, but what he actually did lose 
as shown bv the évidence. Seymour v. McCormick, 16 How. 480; PhUp 
V. Nock, 17 Wall. 460; BirdsaU v, Coolidge, 93 U. S. 64; Cowin v. 
Rurnsey, 4 Fish. Pat. Cas. 275; Rob. Pat. § 1053. In this respect no 
change was made by the act of July 8, 1870. It is still true that only 
actual damages are recoverable in a suit at law, {BirdsaU v. Coolidge^ 
supra;) and whether the suit be at law or in equity, the burden ison the 
plaintiff to show the damages actually sustained. The proof in that re- 
spect, as has been said, "must be clear and definite." It must présent 
sufficient data to enable a court or jury to estimate with certainty what 
the plaintiff has lost by the infringement, and what compensation he is 
entitled to. Neio York v. Ransom, 23 How. 487 ; Philp v. Nock, supra; 
Rude v. Westcott, 130 U. S. 152, 9 Sup. Ct. Rep. 463; Rob. Pat. § 1053, 
and citations. 

In an action at law for infringement, it is true that évidence may be 
given of profits made by the défendant by the use of the patentéd device, 
{PhUp v. Nock, supra;) but such proof is merely a means to an end. 
Profits eo nomme are not recoverable in such action, and such proof is ôf 
no avail in estimating the damages, unless further évidence is produced 
from which the court or jury can legitimately infer, that but for the in- 
fringement, the profits realized by the infringer, or some definite portion 
thereof, would hâve been realized by the patentée. In some instances 
the inference isïeadily drawn, èspecially in those cases where both par- 
ties "are shown to bave had equal facilities for manufacture, and the pat- 
entéd device is in itself a complète machine or compound, in ail respects 
new, and the inventor has elected to realize on bis invention by manu- 
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facturing and sdling the patented machine or article; but in most other 
cases proof that a défendant haB made large profits furnishes in itself no 
basis for a correct estimate of the injury sustained by the patentée. It 
doeâ not follow that what the infringer bas made, the patentée, as a proxi- 
mate resuit of the infringement, has lost; and there is no presumption, 
either of law or fact, that the actual damage done to the patentée is com- 
mensurate with the gains of the infringer. Seymowr v. McCormick, gwpra; 
Dobson V. Carpel Cb., 114 U. S. 439, 5 Sup. Ct. Rep. 945; Dobsm, v. 
Doman, 118 U. S. 10, 6 Sup. Ct. Rep. 946; Buerk v. Imhaemer, 2 Ban. 
& A. 452; Bell v. Stamping Co., 32 Fed. Rep. 549; Boemer v. Simm,, 31 
Fed. Rep. 41; Rob. Pat. § 1062. 

In the light of thèse principles, the évidence in the case at bar must 
be considered. The plaintifiPs patent covers "an improved machine for 
converting raw hides into leather," as he describes it in bis spécification. 
There is no évidence that he granted to any one a license to use the ma-< 
chine during the life of the patent, or that he ever manufactured, or at- 
tempted to manufacture, the machine for sale. He appears to bave 
made use of the invention only in bis own establishment in San Fran- 
cisco, to manufacture lace leather, and an article called "FulledRawhidei 
Belting," which seems to bave been bis chief product; hence it must be 
assumed that he elected to profit by his monopoly by that mode of use, 
and not otherwisé. There is no évidence in the case tending to show 
that plaintifif ever attempted to manufacture by means of his machine 
any other article tban fuUed rawbide belting and lace leather. By the 
process which he employed for that purpose, the hides used were 
unhaired by sweating, and, without being subjected to any tanning 
process, were converted into fulled rawbide or lace leather, as was de- 
sired, by the mechanical opération of the patented machine, and by 
working in a stuffing mixture as the opération progressed. What the 
stuffing mixture was is not definitely shown, further tban that one in- 
grédient was tallow; but it does appear that the hides used were not 
limed or tanned to any extent, and that one of the chief objects the 
plaintifF hoped to accomplish by the use of his invention was to produce 
an article ont of rawbide fit for belting and lace leather without liming 
or tanning. The évidence shows, on the other hand, that tbe belting 
and lace leather manufactured by the défendant by the use of tbe in- 
fringing device difi'ers from the plaintiff's product in a material respect, 
and is produced by an essentially difîerent process, devised by the de- 
/endant's président. The hides are first unhaired by liming, and, after 
being bated, are subjected to a distinct tanning process of some days' 
duration, which gives to the finished product unmistakable tanned or 
leather surfaces, although there is an interior stratum of fulled rawbide^ 
Judging both from the samples of the two products produced during the 
trial, and from other testimony as well, the court finds, as a matter of 
fact, that defendant's belting and lace leather is of a snperior quality. 

Another fact found by the court should also be mentioned in this con- 
nection. Whjle the machines used by the défendant during the period 
■of infringement to manufacture belting and lace leather embodied the 
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dedce oovered by the first claim of plaintiflPs patent, aud possibly by 
his second daim, yet défendant made improvementa on plaintiffs ma- 
chine of such a character as rendered the machines used by défendant 
more convenient, and less éxpensive to handle, and thereby reduced to 
some pxtent the cost of production. 

The only other évidence in the case that bas any bearing on the ques- 
tion of damages is—iiïr8t,testimonytending to show, and from which the 
court might approximately tind, the number of bides treated by the de- 
fendant with the infringing device during the period of the infringement; 
and, sccond/i/, testimony of the plaintiff that in his opinion the advan- 
tage realized by the use of the device amonnted to as much as four, and 
certainly to as much as two, dollars per hideon each bide treated by the 
défendant. This estimate of the plaintiff appears to be based on the sav- 
ing bf expense for labor incident to the use of the invention. On this testi- 
mony the court isasked to allow two dollars per hide for eaCh hide treated 
and'Bold bythe défendant, and toassessplaintiff's damages at the sum of 
$297,760. This the court must décline to do. The saving in the cost 
of labor of from two to four dollars per hide, testified to by the plaintiff, 
(assùming his estimate to be correct,) is precisely the advantage or profit 
dueto the opération of the patented device that the plaintiff might claim 
if the suit was in equity. But it does not follow, nor is it a reâsonable 
inference under the évidence in this case, that plaintiff was damaged to 
the èxtent of two dollars per hide on each hide treated by the défendant; 
and it'is only actual, as distinguished from spéculative, damages, that 
are reeoverable in this action. Such an inference might be justified if it 
appeared that during the period of infringement plaintiff possessed adé- 
quate means and facilities for supplying ail the demaiids of his own and 
the defendant's customers, and if it appeared that the belting and lace 
leather manufactured by both parties was produced by substantially the 
same process, and was of substantially the same quality, and if it had 
been shown by the testimony of any considérable number of defend- 
ant's customers that but for the présence in the market of defendant's 
product they would hâve bought from the plaintiff. But there is no 
testimony of this character in the casé. On the contrary, and as before 
stated, défendant, by a process of its own, manufactured partially tanned 
lace and belting leather of superior quality and finish, which no doubt 
bad great advantages in the market over merely fuUed rawhide, such as 
the plaintiff at ail times produced. I am satisfied that by reason of its 
superior quality and finish, there was a greater demand for defendant's 
product than plaintiflr woûld bave succeeded inestablishing for fulled 
rawhide had he met with no compétition; and I bave no doubt that dé- 
fendant made sales to a large amdunt that would not bave been made 
by plaintiff under any circumstances, and that it had numerous custom- 
ers who would not hâve become plaintifiPs customers in any event. In 
view of thèse facts, thé inference that plaintiti's actual loss by reason of 
the infringement is comnàensurate with defendant's gains is entirely in- 
admissible. There is no légal presumptiou to that effect, and the évi- 
dence négatives such an inference. 
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Nor is there any évidence thàt AfoliM^afrant me in finding approxi- 
mately what part, if any, of déîendaht's gains, due tô the use of the in- 
fringing device, would hâve been realized by the plaintiff but for the in- 
fringement. Any effort in that direction would necessarily fail for want 
of suflScient data to base a finding on which I could rest with any confi- 
dence iij its accuracy. 

It.was suggested during the trial that plaintiff was entitled to recover 
the market value of the use of the invention, and that the advantage 
that défendant was shown to hâve realized might be taken as establish- 
ing the market value of such use. With référence to this suggestion, 
it is sufficjent to say that I know of no instance in which, in a suit at 
law, a patentée may recovèr as damages the market value of the use bf 
his invention, except in those cases where, by thô mode of ehjôyment 
of the monopoly, the patentée bas himself established sucti market 
value, by granting the use of the invention to the, public for prescribed 
royalties or Ucense fées. Rude y. Westœtt, swpra. This isnot such a case, 
and besides I should not feel disposed, in a case of this character, to 
déterminé the gênerai market value of the lise of an invcntioii soMy upon 
an opinion expressed by ihe patenteç as tothe savihg qf i^ipçiï^fe ëffected 
by the use of the same. : , V ; ;: 

As the case stands, therefore, the plaintiff, , apparently by his , neg- 
lect, has aïïowed the timè to expire within which he coùld' haW liiain- 
tained a suit in equity, and had ap aççoonting as to the. profits ïéklized 
by the infringer. Hp appéars to haye bèen fully awàré of the irifiirige- 
ment for seven yes^rs before the, suit was filçd, attd in the itièan tim«i his 
patent expired, which neeessitated a suitat law. In that fprum the 
rnleis to award compensation, for aCtuallosses, and the amouçt;of such 
actual loss is not ascertainàblé. A judgment must accordingly be en- 
tered for nominal damages, which the court assessés in the sum of six 
cents. '■■'■■ : ., 
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WireuAt Çowrt, s. D.New York. Janiiary 5, 189t.) 

X. Patents tok iNvaNTiosB— FiuNO;AppuoATioii^pBrra.B(}BD CoiaMtrNiOATiOHà. 

Rev. St U. 8. S 4902, requirîng àU appUcatloits f6r patents to be fllèd in the pat- 
ent-offioe déclares that ^ au applications interferihg with ecmeats^ staM bedepos- 
ited in the conâdential archives, andmakes them; priyileged, and amounts to an 
implted déclaration tbat ail othpr applications 8ba.U not be privileged. 

2. Sambt-Pbodbotiqs oï- P^BBS— SuBp<SNA DtrcBS tÉccm. 

Défendant, in an action {or infnngement of a patent, clatmed that complainant, 
in a divisloncil api)Iicat3on 'upon which letters patent wëre uever issued, ihade ad- 
missions which greatly restriçttbe olaim of the patent in suit, and, a foundation 
for seoondary évidence béing laid, sougbtto compel complainant tobriilginto court 
a copy tbèreof, which "ivas in Its possession. . Bxld, that a «Mbpçena duces tecwm 
was tue.proper methqd when the paper Was Identified by a spécifie description. 

8. SAME-TpoEtoi' PABBE*-PEivn>poED Communications. 

'^4^ fact tbat thé copy ïad upotf it varïous meinoraiidtt not in the orlgibàl; tndi- 
éatibl^^châiiges for- subséquent amendments, which wete the résulta of cotuinunioa- 
tioB8 hetween counsel and client, did not render the paper privileged wh9& ,c<>i4- 
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plainant itself had communioated It to the pateat-offloe, thus renderîng it no longer 
a communication solely between attorney and client. 
i. Same. 

The fact ttaat the paper oontalned admissions restricting the claims of complaln- 

ant's patent does not make it évidence by whioh he may support his case, and there- 

f ore excuse him f rom disolosing it, but, on the contrary, shows it to be évidence 

tending to impeach or destroy his case, and whioh he may be oompelled to disolose. 

5. Pkactige — Failcee to Opfbb Paper Produoed — Introduction bt Advbbsabt. 

TVhen a party inspecta a document which he has compelled his adversary to pro- 
duce by subpcena duces tecum, and afterwards faits to oSer it, his adversary may 
put it iD eviâence. 

In Equity. 

After the former hearing (see 44 Fed. Rep. 294) the foUowing addi- 
tional mémorandum was filed by Lacombe, J. : 

"The documents called for by the subpœnas hâve now been brought into 
court. Tn excuse for not delivering them to the examiner it was urged that 
Bome further objection to their présentation in évidence is to be made, which 
counsel thought should be made not before the examiner, who sits without 
power to rule upon objections, but before the court. The motion to punish 
for contempt is therefore denied. The papers are delivered to the examiner. 
When any one of them is called for by the défendant, if objection to its exhi- 
bition ismade by counsel for complainant, the examiner will certify the objec- 
tion to the court and send therewith the document itself. Thereupon the 
court will rule upon the objection." 

The case now cornes up for hearing upon an objection certified by the 
examiner. 

0. A. Seward and Qrosoenor Lowery, for complainant. 

(1) The case does not require or justify enforced disclosures of private pa- 
pers. Storey v. Lennox, 1 Keen, 349, 350; Btschoffsheim v. Brown, 24 Blatchf. 
174. 29 Fed. Eep. 341 ; Bisp. Eq. (4th Ed.) §§ 659, 561 ; Marie v. Garnson, Daily 
Eeg. April 25. 1884; 2 Daniell, Ch. Pr. p. 1818; Whart. Ev. § 754; Bolton 
V. Liverpool, 1 Mylne & K. 88; Pom. Eq. Jur. § 201; Peile, Disc. 33-41; 
Benboiv v. Low, 16 Ch. Div. 93; Hoyt v. Bank, 1 Duer, 656. 

(2) Sufflcient grounds hâve not been laid to entitle défendant to inspection. 
Legffett v. Postley, 2 Paige, 699; 8ooU v. Walker, 2 El. & Bl. 562; Boyd v. 
V. S., 116 U. S. 616, 6 Sup. Ct. Rep. 624; Cousinn v. Smith, 13 Ves. 542; 
Wadeer v, East India Co., 35 Eng. Law & Eq. 283; Wallis v. Duke of Port- 
land, 3 Ves. 494. 

(3) Discovery would be contrary to public policy. Wadeer v. Hast India 
Co., 35 Eng. Law & Eq. 288; Cooley, Const. Lim. (6th Ed.) p. 371; IT. «. v. 
Commissioner of Patents, Sup. Ct. D. 0. June 23, 1890, (MS.) 

(4) Inspection of one document will make the entire séries évidence. Jor- 
dan V. Wilkins, 2 Wash. C. Ç. 482; Wallar v. Stewart, 4 Cranch, C. C. 532; 
Lawrence v. Van Home, 1 Gaines, 285; 1 Thomp. Trials, § 829; 1 Whart. 
Ev. § 156; Steph. Dig. Ev. Chase Notes, 240; Tayl. Ev. 8 1614; Colvert v. 
Flower, 7 Car. &. P. 386; Wilson v. Bowie, 1 Car. & P. 8; Richards v. 
Frankum, 9 Car, & P. 221; Boom Corp. v. Latnson, 16 Me. 224; Kandél 
y. Canal Co., 1 Har. (Del.) 233; Ellison v. Cruser, 40 N. J. Law, 444, 445; 
Com. v. Dacidson, 1 Cush. 45; Pennell v. Meyer, 8 Car. & P. 470. 

E. Wetmore and S. A. Dunmn, for défendant, cited: 

8 Greenl. Ev. § 293; Whart. Ev. 8 954; Giant Powder Co. v. California 

Vigorit Powder Co., 4 Fed. Rep. 720; Chicago v. Sheldon, 9 Wall. 50; 

Rev. St. U. S. §§ 858, 892; Starkie, Ev. (9th Ed.) 113; MitohelVs Case, 12 

Abb. Pn 249; Blease v. Gtarlington, 92 U. S. 1; Bischoffsheim v. Brovm, 29 

Fed. Rep. 341. 



BDISON ELECTEIC LIGHT CO. V. UNITED STATES ELECTBIC LIGHTINQ CO. 57 

Lacombe, Circuit Judge, This case now cornes before the court upon 
an objection certified by the examiner. It is unnecessary to recite the 
facts already set forth in the décision of Oetober 18th and mémorandum 
of November 24th. Subsequently thereto, both parties being before the 
examiner, the defendant's counsel demanded that complainant produce, 
for the examination of defendant's counsel and for use as évidence if de- 
fendant be so advised, the full text of the divisional application made 
by Thomas A. Edison, December 15, 1880, being one of the papers cov- 
ered by the mbpœna dwes tecum heretofore served upon the ofBcers of 
the company. The paper being placed in the examiner's hands, com- 
plainant's counsel object to its being handed to or inspected by defend- 
ant's counsel, upon three grounds: (1) Because the production and de- 
livery of the papers for the purpose specified cannot lawfuUy be com- 
pelled. (2) Ûnless defendant's counsel wili set forth that he in tends to 
offer the papers in évidence when produced. (3) Unless defendant's 
counsel will also set forth that he intends to offer in évidence ail the 
other papers connected with the said application. The parti cular paper 
is not the original divisional application, but it bas been proved to be a 
copy thereof by complainant's own witness, and is compétent as aecond- 
ary évidence if the case would warrant the production and admission of 
the original. The copy bears varions pencil memoranda, apparently 
not on the original, indicating changes for subséquent amendments. 
They were made by counsel and wouîd, for that reason, be privileged 
were it not that it appears from examination of the other papers in the 
box that they hâve ail been communicated to the patent-office, and are 
therefore no longer solely communications between counsel and client. 
The varions objections now nrged hâve been already passed upon. In- 
asmuch, however, as complainant's counsel insist that an adverse décis- 
ion will serionsly affect not this case only, but also what they claim to 
be well-settled rules of évidence in sjmilar cases, careful considération 
has been given to their exhaustive brief and the entire subject re-exam- 
ined. The conclusion heretofore reached remains unchanged. 

The authorities cited by the complainant do not go to the extent of 
holding that it is only by bill of discovery or similar method that 
aome particular pièce of documentary évidence is to be obtained. No 
doubt when it is brought into court, the objection that "it is against 
conscience and the spirit of Anglo-Saxon laws and liberty" to permit ita 
inspection by the other side, or its introduction in évidence, may be 
nrged, as it has been in this case, before the document is exhibited to 
any one but the court. But that the process of mbpœna duces Ucim. is 
a convenient, efficient, and proper method for bringing the paper into 
court is beyond dispute in this circuit. Bischoffsheim v. Brown, 29 Fed. 
Rep. 341. The fundamental difficulty with the complainant's argument 
arises from an apparent misconception of the précise point raised under 
the subpœna; a misconception no doubt promoted and encouraged by 
the singular pèrsistency with which the defendant's counsel hâve sought 
to obtain not merely the document itself, but permission to hâve a copy 
of it made for their own use. 
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The 8ubpœna(so far as the présent objection is concerned) is spécifie. In 
this respect the case at bar differsfrom those cited by complainant's coun- 
sel. The défendant is not "claiming the right to a gênerai inquisitorial 
examination of ail the books, papers, and documents of his adversary^ 
with the view to ascertain if perchance something may be found which 
will possibly aid it;" noris it asking "before the hearing to pry into the 
case of its adversary," nor "to see in advance of the trial évidence which 
theother side are going to produce," nor "callingupon its adversary to 
exhibit for inspection anything and everything in writing under the lat- 
ter's control, which may assist the défendant," nor is this an "unnecessary 
inquisition into the contents of private papers by one who bas no inter- 
est in them." No "complète disclosure of everything the complainant 
knows, or believes in relation to the matter in question" is sought for, 
nor Î8 this a " gênerai fishing excursion." A particular document, whose 
existence is well known to both parties, and in fact to the gênerai pub- 
lie, is specifically called for. It is described with a fuUness (by date, 
description, and sériai number) which leaves no doubt as to its identity. 
No doubt it is in the complainant's possession, but the authorities do 
not go to the length of holding that the mère circumstance of possession 
by his adversary will preclude a party from bringing into court and put- 
tihg in évidence a document which, may damage that adversary's case, 
but which he is able himself to identify and call for without invoking 
the aid of his adversary's conscience by means of a bill of discovery. 

Nor, if the document called for contains what the défendant insista it 
does, would it be any part of his adversary's case, nor within the rule 
as to title-deeds laid down in some of the cases cited. It would be a 
eeparate document, containing admissions material to defendant's case. 
"A party can be compellèd to disclose ail facts which would, by way of 
évidence, tend to impeach or destroy his case, unless otherwise privileged, 
since such facts are material évidence for his adversary, but is not bound 
to disclose any évidence by which he intends to or may support his case, 
for such évidence cannot be material to [his adversary.]" Pom. Eq. 
Jur.§201. 

The objection that the application is privileged upon grounds of pub- 
lic policy, because it is an application pending in the patent-ofiSce, was 
considered when this case was up on the motion to compel obédience to 
the subpœna. The opinion of the suprême court of theDistrict of Columbia 
w&B atthat time before the court, and also the quotation from Cooley's 
Constitùtional Limitations, as to communications made to a telegraph 
operator. The latter citation refers to a case not analogous to this, for 
eurely no one contends that a party who has sent a télégraphie message 
may not in a proper case be himself interrogated as to its contents, and 
required to produce a copy, if he has one, although the operator may 
not be allowed to disclose it. To the mémorandum filed upon the dcr 
cision of the prior motion there is nothing to add. Régulations as to 
what classes of quad public documents shaJl or shall not be privileged 
may appropriately be made by the législative branch of the government, 
which passes the statutes, under the opération of which those very doc- 
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uments are created. Whether, when it has failed to make any such 
provisions, it rnay be désirable for the courts to do so is not the ques- 
tion presented hère, because in this case there has been no such failure. 
Congress, in the very statute wbich rèquired inventera :to file applica- 
tions in the patent-office, expressly provided that ail applications inter- 
fering with caveals shonlà be deposited in the confidential archives, and 
be therefore privileged. Rev. St. § 4902. If aU applications were ihus 
privileged, this provision would hâve been unnecessary, and the fact of 
its euactment seeras to indicate quite dearly that congress, having the 
whole subject Under advisement, determined that it would extend the 
privilège to the particular class of applications therein specified, and, in- 
ferentially, only to thera. The subject having been thus regulated, and 
the question of "public policy" determined by those to whom such rég- 
ulation and détermination more appropriately belong, further investiga- 
tion thereof by the courts seems to be uncalled for. 

The objection to the materiality of the document called for was con- 
sidered generally on the former motion. It has now been inspected by 
the court, and as the resuit of such inspection it is enough to say that it 
is sufBciently germane to the issues raised in this case to warrant its of- 
fer in proof, so that it may form part of the record, (either as admitted 
or excluded évidence,) which is to go to the suprême court. Blease v. 
Garlington, 92 U. S. 1. If ofiered, therefore, it will be admitted, but 
the objection to such admission will be reserved for disposition upon 
final hearing by the judge, whose familiarity with the whole case will 
enable him to render an intelligent décision. The défendant is asking 
for leave to inspect the document before oflering it in évidence. As to 
the eflect of inspection the contention of the complainant is sustained by 
the authorities. If a party inspect a document produced by, his adver- 
sary in response to- a, subpœna dtuxa teeum issued by him, such document 
may be admitted aa évidence for his adversary if he himself déclines to 
put it in. Jordan v. WiMna, 2 Wash. C. C. 482; WaUar v. Stewart, 4 
Cranch, C. C. 532. As counsel for both sides seem to be agreed upon 
the point that exhibition of the fundamental document (the application) 
carries exhibition of the other papers, viz., the correspondence between 
the patent-office and the Edison Company, in relation to said applica- 
tion, the same disposition will be made as to éach one of them when 
separately called for. 
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The West Bkooki.yn.' 

Brown et d, V. The West Brooklyn. 

{District Cmurt, S. D. New Y&rk. January 31, 1891.) 

CoLuaiON — Crossing Courses — Febb,t-Boat and Tttq — Enteeing Slip. 

The Bteam-tug (îarrett was lying at pler 4, East river, heaa up stream, and In- 
side of another tug. Receiving orders for Harlem, she baoked down stream to get 
around the stem of the tug lying along-side. At thls tlme, the ferry-boat West 
Brooklyn was approaching her slip between piers 2 and 8. She blew two whistles 
to the tug, and kept on, snpposing that the tug would go abead in time to avoid her. 
Through some carelessness on the part of the tug, she did not go ahead, and her 
stem struok the paddle-wheel of tbe ferry-boat af ter the latter was balf-way in her 
slip and when the wheel was motionless. Meld, that the tug was solely in fault 
for the poUision. 

In Admiralty. Suit for damage l^y collision. 
Oai-penter & Âfosher, for libelant. 
Burrili, ZabrisMe de BurrUl, for claimant. 

Beown, J. On the 7th day of September, 1889, as the ferry-boat 
West Brooklyn was entering her slip between piers 2 and 3, East river, 
the libelant's tug R. S. Garrett, in backing down from pier 4, struck the 
starboard paddle-wheel of the steamer, and received considérable dam- 
age, for which the above action was brought. I am satisfied that atthe 
time of the collision the wheels of the ferry-boat were stopped, and that 
one-half her length was within her slip, and inside the exterior line of 
pier 3. The tide was slack. The Garrett had been moored with her 
head up stream, along-side the end of pier 4. Another tug, the Hoyt, 
with her stem projecting about 30 feet behind the Garrett, and angling 
outwards, was moored outside of and along-side the Garrett. Under or- 
ders for Harlem, the Garrett east off and backed down for the purpose 
of getting out into the river, around the stem of the Hoyt, and, in doing 
so, she ran against the wheel of the West Brooklyn, as above stated. 
She was at that time probably from 15 to 30 feet below the line of pier 
3. Pier 4 was used as the head-quarters for tugs in that vicinity, and, 
in their maneuvers in coming in and going out, they had no right un- 
hecessarily to embarrass ferry-boats'lèaving or entering the slip below. 
There was no need in this case for the Garrett, a siîiall tug, easily and 
quickly handled, to cross the well-known path of the ferry-boat in enter- 
ing her slip. She evidently paid no attention to the West Brooklyn, 
which was approaching near her slip, with her lights set, and easily ree- 
ognizable. I do not imagine that the pilot intended to back into her 
water. How it happened that he did so is not altogether certain from 
the évidence, and it is not necessary to détermine whether it arose from 
his own failure seasonably to ring ahead, or from the failure of the en- 
gineer to respond to the signais, of which there is some direct and very 
positive évidence. Either leaves the tug alike chargeable with blâme. 

> Report by Edward G. Benedict, Esq., of the New York bar. 
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Had there been ia fact any need of the Garrett's going below pier 3 in 
order to get out into the river, it would hâve been her duty, as the ferry- 
boat was approaching near, to wait until the ferry-boat had gone into 
her slip. The Nereus, 23 Fed. Rep. 448; The John S. Darcy, 29 Fed. 
Rep. 644; aflarmed, 38 Fed. Rep. 619; The Gréenpmnt, 31 Fed. Rep. 
231. 

I think the ferry-boat must be held free from blâme. There is a wide 
différence in the testimony as to the distance the ferry-boat was from her 
slip when the Garrett was first seen, or might hâve been seen, backing 
down. But thèse différences seem to me of little or no conséquence in 
this case. The circumstances were altogether peculiar, and the usual 
raies of navigation do not apply. The tug was not navigating in the 
usual way down river and across the slip. She was merely engaged in 
maneuvering to go out from her dock, an ordinary occurrence there, in 
doing which she had no right to obstruct the ferry-boat. There was no 
need of her doing so, and there was no reason for the pilot to suppose 
that she would do so. The pilot of the ferry-boat, when at some dis- 
tance, more or less, outside of her slip, saw the tug moving down, and 
gave two blasts of her whistle. This was a proper measure of précaution, 
but was not a signal of danger, or a récognition of any danger; nor do I 
think the pilot of the ferry-boat should then hâve apprehended the least 
danger of collision, so as to require him to stop and back. The tug at 
that time was not belôw pier 3. He had the right to assume that the 
tug would stop in time, as she could easily hâve done. In the ordinary 
maneuvering of such tugs, necessarily within narrow limits in thecrowded 
spaces about our wharves, preciselj'^ such conditions are constantly aris- 
ing, and it is a matter of daily observation that tugs so easily handled 
are accustomed to move about with safety one way and another, avoid- 
ing collision within small spaces, with almost as much précision and 
certainty as a person threading our crowded streets avoids contacts with 
vehicles or with other persons. The circurastance, moreover, that the 
bow of the ferry-boat had passed the stem of the Garrett about 130 feet 
at the time of collision is conclusive to my mind that the Garrett had 
abundant time to get out of the way, had she used ordinary caution, or 
ordinary promptness in going ahead, which the ferry-boat had the right 
to assume she would certainly do. Just before reaching the slip, a 
danger signal was given, but the ferry-boat could not then avoid the tug, 
nor could she hâve avoided collision at ail, except by reversing at con- 
sidérable distance outside of the slip, at a time when the Garrett was not 
below pier 3, and when the ferry-boat had no reason to suppose that she 
was intending to go below it, or that there was any danger of collision. 
Ail the cases, in which the beat having the right of way has been held 
to blâme for not reversing, hâve proceeded upon the ground that, at the 
time when it was held she ought to hâve reversed, she had plain and 
clear notice that the other boat intended to cross her path, or could not 
get out of her way. The Fanwood, 28 Fed. Rep. 373; The Columbia, 27 
Fed. Rep. 704. I do not think that the ferry-boat in this case is charge- 
able with any such notice or reasonable inference, but quite the conr 
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trary. It was only when in close proxitotty aûd «rt- extrems that the 
ferry-boat had any reason to suppose the tug wôuld notget outof the 
way, and then, as well as when the bows of the ferry-boat has passed the 
Btern of the tug, the question of reversing or not reversing was one of so 
doubtful expedièncy that I cannot hold the judgment of the pilot of the 
ferry-boat, whether right or wrong, a fault. The Maggie J. Smith, 123 TJ. 
S. 349, 355, 8 Sup. Ct. Rep. 159. There are some regrettable circum- 
stances oonnected with the défense of the cause, but thèse do not affect 
the merits or the grounds of décision above specifîed, upon which I feel 
constrained to hold the tug alone to blâme for her injuries. The libel 
is dismissed, with costs. 



The Oregon. 
(District Court, D. Oregon. January 5, 1891.) 

1. TOHCH-LlOHT OU Saimno Vbssbl. 

Section 4234, Rev. St., requiring sailing vessels to exhiblt a toroh-llght on the ap- 
proach of a steam-vessel at night, does not apply to foreign vessels in American 
waters; but good seamanship requires that suoh sail-vessels shall exhibit such 
light under suoh clrcumstanoes, whether in motion or at anohor, and a failure to do 
so in case of a collision may constitute contributory négligence on her part. 

S. Intervention in Admibaltt. 

Any person may Intervene In a suit in admiralty in rem for hls interest, and he 
may do so notwithstandlng the re8 has been delivered to a claimant on a stipulation 
in a certain snm to abide and perform thedecree; the stipulation, as far as it goes, 
standing for the res. 

S. SCIT IN ADMIBALTT for THE UeATH OF A HUMAN BeINO. 

Under the statute of Oregon (Si 371, 3690. Comp. 1887) giving a right of action to 
an administrator for the death of his intestate, and giving a lien on a vessel navigat- 
Ing the waters of the state, for any injury caused thereby, a suit in admiralty may 
be maintained in the United States district court for such death. 
i. Division of Damages whebe Botb Vessels are in Fault. 

In such case the rule is to deduct the lesser loss f rom the greater, and to require 
the vessel sustaining the lesser to pay one-half of the remainder to the vessel sus- 
taining the greater loss. 

In Admiralty. 

C. E. S. "Wood and Siuart B. LînÛiicum, for libelant. 

W. W. Cotton and William B. Gilbert, for claimant. 

Deady, J. This suit was commenced on December 27, 1889, by the 
libelant, John Simpson, master of the British ship Clan Mackenzie, here- 
inafter called the "C. M.," against the steam-ship Oregon, to recover 
damages resulting from a collision between the two vessels on the 
Ciolumbia river, about 42 miles below Portland, and alleged to bave been 
caused by the misconduct of the latter. 

On the same day the Oregon was arrested on process of this court, and 
a monition to ail persons interested therein was duly published. 

On January 2, 1890, C. J. Smith filed a claim to the vessel on be- 
half of the corporation, the Oregon Short Line & Utah Northern Bail- 
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way Company, hereinafter called the "Short Lîne," as the charterer of 
the same for the period of 99 years from January 1, 1887; and she wasj 
then delivered by the marshal to the claimant, on a stipulation to abide 
and perform the decree of the court, in the sum of $260,000. 

Tbe'libelant afterwards intervened, and filed a libel herein on behalf 
of bimself and wife to recover damages alleged to bave been sustained by 
them in the loss of their personal effects by the collision, in which were 
joined 18 of the crew of the CM., each of whom alleged that he had 
suffered loss of the same kind and by the same means. 

Mr. James Laidlaw, British vice-consul at this port, also intervened, 
as administrator of the estâtes of Charles Austin and Matthew Keed, and 
filed a libel herein, alleging that they were of the crew of the C. M. at 
the time of the collision, and that their deaths were caused by the mis- 
conduct of the Oregon on that occasion, and asking damages therefor a^ 
provided by the law of Oregon. 

James Joseph, another of the crew of the C. M., intervened, and filed 
a libel herein, allejging that he was seriously injured by the collision, and 
asking damages therefor. The libelant, on January 14th, filed aij 
amended libel, and on April 80th and May 14th, each, a supplemental 
one. 

By order of'the court under admiralty rule 34 the claimant was re- 
quired to answer the libels of thèse intervenors, whereupon exceptions 
were taken to thém, denying the right to intervene after the res ^the vesr 
sel) was discharged from the arrest, which were overruled. 

On May 24th answers were filéd to the libels of the intervenors, deny- 
ing that the alleged injuries and lossea were the resuit of the misconduct 
of the Oregon, and alleging they were caused by the négligence of the 
C. M. The answer and amended answer to the principal libel, filed, re- 
spectively, February 3d and May 24th, are to the same efiect. 

From tbe évidence, the admissions in the pleadings, the stipulations 
of the parties, and a view of the vicinity of the collision, I,find the ma- 
terial facts of the case to be as follows: 

(1) Early in the forenoon of December 26, 1889, the C. M., an iron 
vessel of 2,600 tons burden, 259 feet in length, 38 feet beam, and 23 
feet in the hold, was at Astoria, bound for Portland from Rio Janeiro, in 
ballast, in tow of the steam-boat Oklahama, in charge of Henry Empkins, 
as master and pilot. About 8 o'clock in the evening the C. M. came to 
anchor on the Oregon side of the Columbia river in 5 fathoms of water, 
at 3 feet flood tide, and about 900 feet distant from and a little below a 
dbck and wood-yard for steam-boats, called "Neer City," and about 
three-fourths of a mile below Goble's point, and a mile above Coffin 
rock. Immediately below this rock, and a short distance inside of it, 
on the face of a wooded promontory, a government light is and was then 
maintaiued at a height of about 30 feet from the water, with a radiating 
power of four miles. It is described by the light inspector of the dis- 
trict, Capt. William W. Rhoades, as a tubular lens lantern of one 100- 
candie power, and easily visible, on a dark, clear nigbt, from three to 
four miles. 
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(2) The Oklahama and the steam-ship Oregon belonged to the Oregon 
corporation, tlie Oregon Railway & Navigation Company, hereinafter 
called the "Oregon Company," but was at the tinie in the possession and 
control of the Short Line, under a lease from the former, and operated 
by the Union Pacific, "the master of the Oklahama anchored the C. M. 
on the edge of the ship channel, which is there near a half-mUe wide at 
the mean of the lowest low waters, and well ont of the usual track of the 
océan steamers that ply between Portland and San Francisco, two of 
which, he told the master, were coming down the river that uight; and 
also back and out of the range of Coffin Rock light. He directed the 
hanging of the anchor light, which was placed accordingly, in the fore- 
rigging on the starboard side, midway between the foremast and the 
shrouds, between 20 and 25 feet above the deck, and 35 and 40 feet 
above the water, and then proceeded with the Oklahama to the dock of 
the wood-yard, where she was tied up for the night, and took on a sup- 
ply of wood. 

(3) The C. M. had a white light in a copper lantern, with a globulâr, 
corrugated lens over eight inches in diameter, and it was in ail respects 
a sufficient anchor light. The material used in it was equal to the best 
coal-oil, and it would burn eight hours without trimming. It was easily 
visible in a dark, clear night, such as this, a mile away; and was kept 
in place burning brightly from half past 10 o'clock up to and at the 
moment of the collision. 

(4) On December 26, 1889, the Oregon, an iron steam-ship of about 
2,000 tons burden, and 300 feet in length, left Portland about 9 o'clock 
in the evening, for San Francisco, with a cargo of freight and passengers, 
under charge of a pilot, and drawing between 16 and 17 feet of water, 
with a proper mast light and side lights burning. The night was dark 
and clear, the weather calm, with some clouds in the sky. A few stars 
were visible. According to the calendar the moon set at 9 :42 that even- 
ing. Besides the pilot, who was on the center of the bridge just abaft 
and above the pilot-house, there was a man at the wheel, and another 
forward on the forecastle head acting as a lookout. The steersman and 
lookout came on duty at 12 o'clock, and besides thèse no person con- 
nected with the vessel was on duty on deck from that time to the collision. 

(5) Near 1 o'clock, and a mile or more above Goble's point, and op- 
posite the railway ferry landing, the anchor light of the C. M. and CofRn 
Rock light might hâve been seen from the ship's channel in the Colum- 
bia river; and there the pilot saw one light, which he took for the latter. 
From this point the Oregon followed the bend of the river to the west- 
ward for nearly a half mile, until both lights were shut out by Goble's 
point. In the course of the next half a mile she came back to the north- 
ward, so that by the time she was abreast of the foot of Sand island, and 
just above Goble's point, if she had been in mid-channel, both lights 
would hâve been plainly visible from her deck, though somewhat nearly 
in line, the light of the G. M. being the further in shore. But the Oregon 
hugged the shore in the bend above Goble's point, and came abreast of 
it on the south side of the channel, when the pilot saw a light which he stili 
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Bupposed to be CoflSn Eock light, and "headed" for it, givîng the steers- 
man the course N. W. by N., which he held to the moment of the col- 
lision, while the gênerai direction of the ship-channel from there to be- 
low CofiBn Rock light is N. N. W. At this time the Oregon was going 
through the water at the rate of 12 miles an hour and about 15. miles 
past the land, or a mile in 4 minutes. The state of the weather and the 
condition of the Oregon as to lights, speed, and persons on deckon duty 
were and continued the same as above stated from thence to the mo- 
ment of the collision. The light which the pilot saw, both above and 
and at and below Goble's point, and mistook for the CofiBn Rock light, 
■was in fact the C. M. light. He candidly admits that he never saw but 
one light until after the collision, and when he came around Goble's point 
he "headed" for it, having it a "little," or about a "quarter" of a point, 
on his port bow. 

But on this point he is somewhat uncertain and obscure. It is clear 
from the testimony of the steersman, as well as that of the pilot, that the 
vessel's course was not changed from the time she was headed off Goble's 
point for the light. If he means that he ran three-fourths of a mile, 
Btarting with theC. M. light a quarter of a point on his port bow, with- 
out changing his course, he is certainly mistaken; for in that case it is 
demonstrable that the Oregon would hâve passed the C. M. not less than 
150 feet to the starboard of her. On the other hand, if the pilot means 
that he held this light throughout the course a quarter of a point on his 
port bow, then he must hâve starboarded his helm continuously until 
the collision, and thus described a parabola, and struck the C. M. at an 
angle of nearly 45 degrees. On the contrary, the course of the Oregon 
was not changed, and she ran right into the C. M. in a direction slightly 
diagonal to her keel, striking her betweenthe port catrhead and the stem. 

(6) When a short distance from the C. M., not to exceed 300 feet, the 
pilot and the lookout on the Oregon simultaneously discovered the C. M. 
The helm was then immediately put a-port; but it was too late, and the 
Oregon crushed into the C. M. as stated. , 

It is difficult to say from the évidence, which is the testimony of the 
pilot and lookout, how near the Oregon was to the C. M. when the latter 
was discerned. Neither of them speak with any certainty as to the time 
that elapsed between that and the collision, and perhaps they ought not 
to be expeoted to. The pilot thinks it may hâve been a minute and a 
half from the time he started on the last course to the collision. That 
point was three-fourths of a mile from the C. M. The Oregon was mak- 
ing a quarter of a mile a minute. This would make the distance be- 
tween the two vessels at the moment of discovery of the C, M. by the 
Oregon, three-eigbths of a mile, or 1,980 feet, more than thrée and a. 
half lengths of the Oregon. But the pilot is quite positive that the 
wheel of the Oregon was put over immediately on discovering the C. M., 
which is very probable, and that the Oregon was just beginning to an- 
swer to her helm when the collision occurred. He also says that under 
the circumstances,; she would not "begin" to answer to her helm until 
she had moved nearly or about twice her length. 
v.45F.nà.l — 5 
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This, in- my jùdgtaiMit, is a very improbable stateïû«nt. The Oregon 
was going through the water at net less than 12 miles an hour, with not less 
than 12 feet of water under her. There was neither wind nor current to 
impede her motion, and she must hâve "begun" to answer to her helm 
as soon as her wheel was put over. From thèse facts the conclusion is 
reasonable thaf the Oregon was about her length, or less, from the G. M. 
when the latter was first seen, 

(7) It appears from the Commercial Review, published in this city on 
November 21, 1890, that during the shipping season, between August 
6, 1889, and Juiy 26, 1890, 65 vessels left this port, foreign bound, 
with wheat and flour, and 5 with salmon; by far the greater number 
in any one month leaving in Deeember, and in November next. And 
this was a much less number than usual, owing to the light crop east of 
the Cascades, and the fact that 21 vessels were loaded at Tacoma during 
this season. Thèse 60 vessels, with others, weïe ail towed from Astoria 
to Portland. Vessels being so towed usually anchor for the night, or a 
portion of it, in the Columbia river. Thèse facts, which are common 
knowledge on and about the river, show in a gênerai way that the per- 
sons in charge of an océan steamer going down the Columbia at night 
ought to be on the lookout for vessels at anchor, so aâ to avoid collision 
with them. Indeed, the suprême court bas said (Steam-Ship Co. v. Cal- 
derwood, 19 How. 246) "that neither rain, nor the darkness of the night, 
nor the absence of a light from a barge or sailing vôssel, nor the fact that 
the steamer was well manned and furnished, and conducted with cau- 
4ion, will excuse the steamer for coming in collision with the barge or 
aailing vessel, where the barge or sailing vessel is at anchor, or sailing 
in a thoroughfare out of the usual track of the sail-vessel." 

On thèse facts, in my judgment, the collision is properly attributable 
to the misconduct of the Oregon: 

(a) She should not hâve been driven through the water at the rate 
that she was, on such a night, in a river where she was liable to meet 
other vessels at anchor in the chantiel or in motion. (6) She should 
hâve had more and better lookouts, at least two instead of one; and they 
should hâve been on the bow, scanning the horizon and peering into the 
darkness as far as possible, instead of walking about the forecastle head. 
(o) She should hâve had an officer on deck caring for things generally, 
and particularly to oversee the lookout. (d) Her pilot was négligent or 
incompétent in mistaking the anchor light of the C. M. for that of Coffin 
rock, and in not keeping well out into the channel of the river before 
rounding Goble's point, so as to bring the latter light plainly in view 
before giving the steersman the course, and alsoin standing continuously 
at the middle of the bridge, over and above the light in the pilot-house, 
instead of moving back and forth thereon. 

The pilot seeks to excuse himself for not seeîng but the one light — ^that 
of the C. M. — by suggesting that the two lights must hâve been so near 
in line with one another and the Oregon that a mast of the C. M. inter- 
cepted the rays of the Coffin Rock light. Admitting this to be possible, 
however improbable under the circumstances, still, if the pilot had moved 
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back arid forth on the bridge, he would havè been ont of the supposed 
line, and could hâve seen, with ordinaryï>owerSOf vision, the lowér 
light. Besides, if at th© distance of three-foUrths of a niile from the G. 
M. the Oregon startëd on her course down thé stream with thé light of 
the former about a quarter of a point on her port bow, she would very 
Boon be out and to the stârboard of the supposed lirië with the mast of 
the Ci M. and Coffin Rt>ck light, and the latterwôuld hâve corne plainly 
in view. 

And it may be admitted that when the pilot was three-fourths of a 
mile from the light of the CM., and notwithstanding the différence in 
the distance, size, and radiatiiig power of the two lights, he might with- 
out fault hâve mistaken it for the Coffin rock, still a mile further awayj 
yet, when he got within a qoarter of a mile of the C. M., he should, in 
my judgment, hâve become aware of his mistake, aniJ gone to the stâr- 
board, as he could easily bave donc. 

But there were dther and significant circumstances to be considered 
in this connection. The Coffin Rock light, which the pilot thought he 
was heading for, was at least one and three-fôurths of a mile firom Go- 
ble'a point, and he ought to hâve known when he had run a half mile 
from there, and got within a quarter of a mile of the C. M. light, that it 
was too near for the Coffin Rock one. Agaih, the surroundings of the 
two ligbts were very différent. The ship's light was on or over the wa- 
ter some distance from the shore, which iS there comparatively low and 
receding, while theother is on the face of a comparatively high, wooded 
promontory. The outline oî each shore of the river could be easily dis- 
tinguiflhed from Goble'a point to Coffin rock, particularly from the deck 
of the Oregon. 

With ail thèse means of distinguishing thèse lights, and considering 
the local knowledge which à pilot on any water is required and undertakes 
to bave, there was no reaBonable excuse for mistaking the ship's light for 
the Coffin Rock one,— especially when within a quarter of a mile of it,— 
unless it be a serious defect of vision, or want of local knowledge, eithet 
of which amounts to incompetency, for tiie conséquences of which the Ore- 
gon is liable. 

In AOee v. Packet Go., 21 Wall. 389, 396, Mr. Justice Mim-be, spèak- 
ing for the court, said : 

"Thepilotof a river • • • is selected for his personal knowledge of the 
topography tlirough which he steers his vessel. * * * He must be famil- 
iar with the appearancé of the shore on each side of the river as be goes alung. 
Its banks, towns, iCs landings, its bouses and trees, and its openings between 
trees, are ail landmarks by which he steers his vessel. The compass is of Ut- 
ile use to him. He must know where the navigable channel is, in its relatibr 
to ail thèse external objects, especially in the nigbt. * * * 

"It may be said that this is exact! ng a very high order of ability in a pilpt; 
but when we consifier the value of the lives and property committed to tbeii 
control, for in this ihey are absolute masters, the high compensation they re- 
çoive, and tbe care Which congress bas taken to secure hy rigid and fréquent 
examinatiôns and rehewal of licenses this very class of skill, we do not tbink 
we fix tbe standard too high." 
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How familiar the pilot of the Oregon was with the lîghts and topog- 
raphy of the Columbia river at night does not distinctly appear. It doeS 
appeaf, however, that he has been engaged as a steam-boat pilot on the 
Wallamet and Columbia rivera for many years; but it is not shown that 
he was ever engaged in piloting on the Columbia river at night. The 
master of the Oregon testifies that he had only been engaged as pilot on 
the océan steamers about two or three months when the collision occurred. 

The conclusion having been reached that the collision was primarily 
the fault of the Oregon, it is next to be considered whether the G. M., 
by the négligence of those in charge of her, contributed to the resuit. 
For the rule is that a vessel about to be run down or injured by the action 
of another, without any fault on her part, must, nevertheless, do what 
she reasonably can under the circumstances to prevent the injury. TA- 
Maria Martin, 12 Wall. 47; The Qmtinmtal, 14 Wall. 359; The Sw^i.y- 
dde, 91 U. S. 213. 

On the part of the claimant it is contended that the G. M. not only 
omitted.to do what she might aiid good seamanship required that she 
ôhould do, but that which by statute she was bound to do; that is, to 
bave exhibited a torch-light on the approach of the Oregon, and thereby 
warned the pilot of the danger of collision. 

On the G. M. there was a watch, an aged negro seaman. He had in- 
structions from the master to keep a good lookout for the océan steamer 
that was expected down the river, to ring the bell if it came on thick or 
foggy, and, if anything happened, to give the mate or himself a call. 
The light was kept in good condition, the bell was not rung, nor was 
there any flare-up or torch used, or any material provided therefor. 

The watch was examined as a witness on behalf of the libelant before 
a notary, and subjected to a prolonged and puzzlin^r cross-examination. 
His testimony as to what took place at and immediately preceding the 
collision and what he did thereabout isvery incohérent, if not contra- 
dictory. In my judgment, the witness is not willfully false; but it is 
manifest that he was not equal to the emei^ency, and iaunable to give 
an intelligent and accurate statement of what took place on the occasion. 

However, this much is quite certain: He saw the Oregon as she came 
around Goble's point and headed for the ship's light, which was about 
three minutes before the collision. He saw the white light at her mast- 
head first, and the huU afterwards, but could not tell, until the latter 
came in view, that the vessel was headed directly for the C. M. This 
occurred probably when the Oregon was about one-fourth of a mile away, 
when he commenced shouting "Ship ahoy I" with ail his might, but was 
not heard or observed on the Oregon, which came straight on at fuU speed 
and within a minute her bow was driven into that of the C. M. about 
thirty feet, where she stuck like a wedge in a cleft. The pilot immediately 
copmenced to back the Oregon, when the master, who had come on 
deok, ordered him to desist, saying that if the Oregon was withdrawn 
the C. M. would gô down at once, with ail on board of her. The people 
on the G. M, wei;e then transferred in the ship's boats to the Oklahama, 
and as soon as she could make steam the latter went to the aid of the 
Oregon, and assisted in pushing the G. M. in shore and down stream 
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until they both grounded, about a quarter of a mile from the place of the 
collision. The next morning, at high water, the Oregon floated, aiïd 
was puUed eut of the C. M. , wheri the latter dropped to the bottom , with 
the bow in shore and the forward part of the main deck out of the water, 
and five feet of water in her cabin. CoflSn Rock light was then visible 
from her stern. 

An attempt was made by the défendant to show that the anchor light 
on the C. M. was down a short time before the collision. A déserter 
from the ship was found to testify that he was on deck before the col- 
lision, and about five minutes be/ore it happened sa w the watchnaaii 
taking the light up into the fore-rigging, just after trimming it, and ob- 
served that it was burning very brightly. 

This testimony is contradicted by admitted or well-established facts, 
and is also improbable. 

The master of the C. M., whom I regard as an altogether crédible wit- 
ness, says he was on deck soon after 10 o'clock, when the light, by his 
direction, was taken down and trimmed, not because it needed it, but 
to iusure a good light until morning. This being so, it is very improb- 
able that the old negro watchman would voluntarily incur the unneces- 
sary labor and trouble of trimming this light again before 1 o'clock, which 
involved the carrying of a heavy lantern down to the deck and back again, 
The watchman says he only trimmed the light once that night, and that 
was when directed to do so by the master. An apprentice, a room-mate 
of this wimess, testifies to facts which convince me that it was much 
earlier than 1 o'clock when he was on deck, and that, if he saw the watch- 
man with the lantern in his hand at ail, it wasbetween 10 and 11 o'clock, 
when he had trimmed the light as directed by the master. On the whole, 
I do not crédit the statement of this witness, at least as to time. 

But, admitting it to be true, it neither excuses the Oregon nor puts the 
C. M. in fault. In effect, it amounts to this: The light on the C. M. 
was taken down, trimmed, and rehung five minutes before the collision, 
It was up when the Oregon was at the railway ferry landing, for the pilot 
B9.W it. If down after that, it must hâve been while the Oregon wâs in 
the bend of the river, below said landing, and above Goble's Point, wheà 
the light could not hâve been seen from her deck if it had been up, 
When the Oregon came in sight the light was in place, and burning 
brightly. ^ 

The pilot of the Qregon candidly admits that he saw the light of the 
C. M. first as he passed the railway ferry landing; that as he got into 
tlie bend of the river below the landing the light was shut out by Goble's 
Point until he rounded the same, when it came in sight again, and he 
"headed" for it, gupposing ail the time that it was the Coffin Rock light. 

The watchman on the C. M. was not equal to the emergency. When 
the Oregon came in sight, and the danger of collision was manifest, in- 
stead of simply shouting "Ship ahoy!"he should hâve rung the bell. 
True, his orders did not require him to ring the bell unless it became 
"thick." But that did not prevent him from ringing it on the approach 
of danger. He was not ordered to bail the Oregon either, but he natu- 
raUy and pfoperly did so; and he had the same rîght, and was as mùcfc 
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Jpiçun^, to ring Ihe bell, or. uae any çther means at hand to attract the 
atfpntioB of the people on the; Oregon, as to halloo. 
, The watchman says he thinks his voice could be heard a mile away. 
But that is largely conjecture, and no particular facts are given to sup- 
port it. ^ In my judgment, the hell could hâve been heard further than 
his voice, and was much more calculated, under the circumstances, to 
excite alarm, and put the he^rer on his guard. It was expected and in- 
tended that the ringing of the bell would give timely notice to a vessel 
approaching the C. M., in a.jÉog, of her existence and whereabouts; and 
80 it might hâve done in this case. The shrill clang of a ship's bell 
rung fastand loud is well calculated to attract attention and excite alarm, 
and thereby put the hearer on his guard. 

The omission to show a flare-up or lighted torch is defended or ex- 
cused by the libelant on the ground that the ship was not bound by law 
or usage to hâve or show such a light. 

Section 4233 of the Revised Statutes, (Act April 29, 1864, 18 St. 58,) 
contains 24 rules for the lighting and sailing of vessels of the "mercan- 
tile marine of the United States»" Rule 10 provides: 

"Ail vessels, whether steam-vessela or sail-vessels, when at anchor in road- 
steads or fair\yay8, shall, between sunspt and suniise, exhibit where It can 
best be seeri, but at a height not e^ceeding twenty f est above the hull, a white 
light in a globulâr lantern of eight inches in diameter, and se constructed as 
to show a clear,' nniform, and uabroken light, visible ail around the horizon, 
and at a distance ol at least one mile." 

By its terms this section is applicable only to American vessels. Yet 
throughout this casé it has been assumed and admitted that it was in- 
cumbent on the C. M., while at anchor, as she was, in the edge of the 
chaunel of the Columbia river, to exhibit such a light; and this upon 
theory, I su"3pose, that the statute is coïncident with what is otherwise 
known in thè civilized world as good seamanship or established usage. 

But it is objected that the light was hung too high, — probably 25 feet 
àbove tîie hull of the vessel. But a substantial compliance with this 
rule is aU that can be expected; and neither the statute nor usage should 
he construed so as to put a vessel in fault when her light happens to be 
hung something more than 20 feet above her hull; as least when ap- 
pears, as in this case, that the colliding vessel was not misled thereby. 

Section 4234 of the Revised Statutes pro vides: 

"Collectors, or other chief ofBcers of the ciistoms, sball require ail sail- 
vessels to be fumished with proper signal lights, and evèry such vessel shall, 
on the approach of any steam-vessel during the night-time, show a lighted 
torch upon that point or quarter to wbich such steam-vessel shall be approach- 
ing. Every such vessel that shall be navigated without complying with the 
provisions of this and the preceding section shall beliableto a penalty of $200," 
etc. 

This section is compiled irom section 70 of the act of February 28, 
1871, (16 St. 459,) passed "to provide for the better security of life on 
vessels propelled in whole or in part by steam, and for other purposes." 

Section 1 provides — 
"That no license, rCgister, or enrollment shall be granted * * • by any 
collecter * * * to any vessel propelled in whole or In part by steam, «a- 
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til he shall bave satisfactory évidence that ail tbe provisions of this act bave 
been complied with ; and if any such vçssel shall be navigated withont com- 
plying witb the terras of this act tbe owner or owners thereof shall forfait and 
pay to the United States the sum of $500 for each offense," etc. 

Section 70 of the same provides — 
"That it shall be the duty of ail collectors • • * to require ail sailing 
vessels to be furnished with proper signal lights, as provided for by the act 
of April 29, 1864, entitled 'An act flxing certain rules and régulations for 
preventing collisions on the water;' and éveiy such vessel shall, on the ap- 
proacb of any steamer during the night-time, show a iighted torch upon that 
point or quarter to wbich such steamer shall be approaching. And every 
such vessel that shall be navigated without complying with the terms of the 
act of April 29, 1864, and the provisions of this «ection, shall forfelt and pay 
the sum of $200, " etc. 

By section 41 of the act ail steamers navigating the waters of the United 
States, except public vessels, and vessels of other countries, are made 
Bubject to the provisions of the act. 

As has been stated, the act of 1864, providing for signal lights, both 
in the original and the compilation, (section 4233, Rev. St.,)is limited 
in its application to American vesselâ. The act of ISTl (section 41) ex- 
pressly providea that it shall not be applicable to "vessels of other coun- 
tries," (2%e Hathaway, 26 Fed. Rep. 926;) and the whole ténor of the act, 
particularly sections 1 and 70, show plainly that it was not intended to 
be applied to ariy other than American vessels,— -that is, such vessels as 
are required to be licensed, enj-olied, orregistered by tbe collector of cust 
toms. This language could never bave been used by congressin légis- 
lation intended to incliide foreign vessels va American waters. 

In the trapsfer of section 70 to the Revised Statutes no such purpose 
is manifested or su^ested. The place or company in wbich it is found 
fumishes no évidence of such purpose. The preceding section, (4233,) 
consisting of 24 rules, made professedly to prevent "collisions on the 
water," applies only to American vessels. This section (4234) is not 
technically one of thèse rules, but it is very properly placed immediately 
after them, is collated with them, and relates to the same subject,— the 
preventing of "collisions on water." But what is more significant and 
controlling, like the section of the act of 1871 from which it was com- 
piled, it is in effect restrainèd by its terms to such "sail-vessels" as the 
ÎJnited States collectors of customs may license, enroll, or register, pro- 
vided they are furnished with the proper signal lights, as required by 
the preceding section (4233.) 

From thèse promises it follows, in ray judgmenty that section 4234 of 
the Revised Statutes, requin'ng a sail-vessel to exhibit a torch-light on 
the approach of a steamer, is not applicable to a foreign vessel in Amer- 
ican waters, and therefore was not to the C. M. 

There is no doubt that the local or municipal lawof the United States 
applies to British vessels in American waters, unless the contrary appears 
to hâve been intended by the législature, and; therights and liabilities 
of persons and vessels ia case of a collision betweèn such a vessel and an- 
otber on such waters are to be determined by suQh law. The ScaOand, 
105U.S. 2&. 
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In this case, however,' the act in question, the torch law, appears by 
a necessary implication to hâve beeh intendéd for domestic vessels only. 

Why this régulation should be so limited is not apparent. To pre- 
vent "collision" on American waters, and provide for the "security of 
life" thereon, it is as necessary that a foreign sail-vessel should exhibit a 
torch-light on the approach of a steamer as a domestic one. But the 
question of what the statute ought to be is for congress, and not the 
courts. The latter must administer it as they tind it. 
. This conclusion renders it unnecessary to consider the point made by the 
libelant, that section 4284 does not apply to a vessel at anchor, because, 
as was contended on the argument, such a vessel is not, while so at rest, 
being "navigated," within the meaning of the section. 

In The lÂzm Henderson, 20 Fed. Rep. 524, it was held otherwise; and 
I am inclined to agrée with the ruling in that case. In my judgment, 
a vessel is being "navigated," within the purpose of the statute and the 
ordinary meaning of the term, whether at anchor or not, while she is 
engaged in a voyage from one port to another. 

The claimant also seeks to put the fault of this collision on the G. M., 
on the ground that she was improperly anchored in the Une of the Cof- 
fin Rock light, and the usuai course of steamers from off Goble's point 
thereto. My own judgment and finding is that the vessel was properly 
anchored, botb as to the channel and light, and that' the Oregon, "»t' 
properly and safely navigated, would bave passed down at least 400 feet 
to the starboard of her. 

But, if this were otherwise, I do not think the claimant can be heard 
to complain of it. It is stipulated in this case that the Union Pacific, 
by proper arrangements wîth the owner and lessee thereof, is and was 
operating both the steamer and thetug, — the Oregon and the Oklahama, 
as well as the Oregon Short Line and the Utah Northern. Through its 
agent, the master and pilot of the Oklahama, Empkins, the G. M. was 
anchored as and where she was when the collision oceurred. And the 
same may be said of the hanging of the anchor light. Empkins di- 
rected the hanging of it, and told the watchman to "hang it higher." 
To do so would be to take advantage of its own wrong. 

And, lastly, did good seamanship require the G. M. to be prepared 
with material for a torch-light or flare-up, and exhibit the same on the 
approach of the Oregon, and thus warn her of the danger of the collision? 

The testimony of the local pilots and steam-boat men is uniformly 
to the effect that they neyer saw or heard of the exhibition of a torch- 
light by a sail-vessel on thèse waters; and they add that they never knew 
of any occasion for one being so used. But the expérience and obser- 
vation of a person on the Golumbia and Wallamet ri vers is not sufficient 
to furnish a standard or criterion of what good seamanship demands or 
includes in this respect. 

The first mention of torch-light that I find in the statu tes of the United 
States is in article 8 of the act of 1864, (13 St. 69,) now rule 11 of sec- 
tion 4233 of the Revised Statutes. It is called therein a "fiare-up," and 
directed to be exhibited on "sailing pilot-vessels * * * every fif- 
teen minutes." In section 70 of the act of 1871, (16 St. 459,) now sec- 
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tion 4234 of the Revîsed Statutes, the term used îs "a lighted torch," 
and sail-vessels are required to show it on the approach of a steam-ves- 
sel in the night-time. 

By article 9 of the act of March 3, 1885, (23 St. 439,) adopting the 
" Revised International Régulations for Preventing Collisions at Sea," it i8 
provided that "a pilot-vessel, when engaged on her station on pilotage 
duty," shall "exhibât a flare-up light * * * at short intervais," not 
exceeding 15 minutes; and in article 11 of the same act (page 440) it is 
provided that "a ship which is being overtaken by anolher shall show 
from her stern to such last-naentioned ship a white light or flare-up 
light.» 

It is but reasonable to suppose that the flare-up or torch-light waâ in 
use as a convenient and effective means of preventing collisions before the 
same was made obligatory by statute, and the history of navigation tod 
the reports of collision cases show the fact. 

Two of the witnesses for the libelant — one a master mariner for 20 
years, and now the agent of Ooyds in this port, and the other an officer 
in the United States navy, and now inspector of lights in this district— 
testify on this point. Thefirstsays: 

"The way I understood my duty as a ship-master was^o avoid danger by 
ail possible means, and, therefore, if a ship was to approach me, and I bad 
reason to belleve there was a bad lookout kept, then I would make my flare- 
up and show it." 

The latter says: 

"A ilare-up light, or a torch or blae light, is supposed to be in rendiness at 
any time in case of an émergency. * * * In bad, thick weather, in case 
uf a vessel lying in the track of steamers, they always keép a flare-up light« 
ready to bnrn at a moment's notice, or woald on ail weltregulated ships." 

There is no évidence in the case contrary to this. Beside^'the weight 
gwen to it by the character of the witnesses fropi whom it corn'^s,.it com- 
mends itself to mjr judgment on the ground of its reasonableness. Noth- 
ing, it seems to me, would sooner or more certainly apprise a misguîded 
steamer, on a dark'night, of the existence of a sail-vessel in her appar- 
ent path, and the danger of collision if persevered in, than a flare*up~ 
or torch-light suddenly exhibited over her side. 

Had the C. M, been provided with such a light, and had it been ex- 
hibited on the first approach of the Oregon, or even when she was within 
a quarter of a mile of the C. M., it is probable that the collision Would 
not hâve occurred. At least the C. M. would hâve done what she ought 
and could to prevent it, and the Oregon would hâve been left without 
excuse. L; 

I find, therefore, that thé C. M. was in fault (1) in not providing her 
anchor watch with a torch-light or flare-up, whereby her présence ttiigbt 
hâve been indicated to the approaching steamer; and (2) her aQcbor 
watch did not avail himself of the means at hand for this p^rpbse, to~ 
wit, the ship's bell. 

The collision was therefore the resuit of a mutual fault. And, al- 
thongh the fault of the Oregon, comparatively considered, was mori» 
grote and inexcusable than that of the CM., still the dàmageia résulta 
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ing from tbe OoUisîon imust be divided between them. Thè CalJiarine v. 
.lHçke)ison, 17 How.. .170; Max ife-ris.v, Ourry, 11 Sup.Ct. Rep. 29, and 
cases there cited. i 

Tbe damages' claipied on behalf of the C. M. are as foUows: Raising 
sbjp and anchor, $20,253; repairs made and estimated, $24,226.06; 
equipmente .losti, $4,092(70; stores lost, $2,272.72; miscellaneous, $3,- 
417.07; spécial expenses, such astboarding crew on sbore, $1,087.56; 
•d^Murrage, $23,625; total, $78,974.11. 

The çgîirectïress an4 reasonableness of tbese cbarges is not seriously 
contested,:if at all^ îeÀeept that of demurrage and tbe item of $1,250, in 
the miscellaneous charges, paid tbe agent for furnisbing bonds in tbe 
suitB*. 

I bave not tbe time, and tbe lengtb of this opinion already will not 
permit me, f o go into détails in passing on thèse items. 

Tbe master of the C. M. says that ber average iiet montbly profits 
rjvere $3,000. Tbis,:for four and onè-half montbs, the time she was de- 
tained in this port on.acoount of the collision, amounts to $13,500. 
Addtotltiaithedifferetïce between the value of tiie charter lost by the 
collision and that of tbe one under wbioh she âailed with 2,500 tons of 
wîheatj .Tjçhicb is $4,219, and we bave, in myjudgment, the demurrage 
toiWhich.l^e libelant is entitled,— *$i7,719. There .must also be d&- 
dueted'flrom this ankourit the sutû of 3 per cefatùm thereof, wbioh be- 
longs to the master as part of bis compensation, lost by the collision. 
This is $531.57, which leaves the amount allowed for demurrage, $17,- 
187.43.:,,, . 

The^hip, exclusive of the ancbor^ was raised by Capt. Whitelaw, on 
a bid of $19,900 if hesucceeded and nothing if be dîd not. His was 
the loWestbid biit ohe,' which was for the sum of $8,000, by a per- 
8on witbSlï^ expérience or means to do tbe work, and apparently witb- 
out any ipsoper appréciation of tbe labor and risk involved in tbe under- 
taking. .; The weaÔxer was cold, the river was riëing, with ice coming 
doiyn from the moun tains. There was no time to be lost getting ready 
or making expérimenta if the ship was to be saved. Whitelaw had made 
îrrecking a specialty, had been successful, and had a suifBcient plant, 
including a steamer worth $60,000, ready to go to work at once. He 
atates that he only mâdâ $4,000, and in my judgment stood an even 
<îbai>ce to lose much more. 

Oq tbe argument, no spécifie objection was made to this item, but it 
^as claimed formally tbâttbe lowér.bid of $8,000 should bave been ac- 
oepted. This, I am Satiâfied, would bave been équivalent to àbandon- 
ing tbe vessel. The libelant ofiered to turn the vessel over to tbe claim- 
^Jj^bïltitheofiFer was d^clined. By stipulation itwas allowed to inspect 
tj^ ,:work of raising tbe ship as it went on, and does not now sf ecify any 
-t^eejtioniito the, manner or cost of it; and the principal officer of the 
jQl^iniant ia, this port iexpiessed bis satisfaction that Capt. Whitelaw had 
been awarded the contract. , ,; .; 

.'rThelibelantS; in the inteÉveûtion^filed Aprill, 1890, by the master, 
John Siœp^ni,jhi8wife, and the, orew, for damages for the loss of their 
peisonal effects, hav^ itestified torand been crdâs-examined as to theiï 
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quantity, kind, affld value: Nô évidence bas been prodnced to tbe con- 
trary, and their statements ate probable and reasonable iinder the cir- 
cumstances. It is to be remembered that they left England not many 
months before on a long voyage through many latitudes; and would 
probably be provided with a good stock of winter and sumraer cldthing. 
By the collision the forecastle \yas eut open, and their efiects lost and 
destroyed. Besides tho?e whioh could be enumerated and valued, it is 
évident there were many memorials, keepsakes, and trinkets, which 
coùld not be valued or compensated for in money; and although a part 
of thèse effects may hâve shown some use, so that they might hâve beeri; 
in the language of the trade, r^arded as second-hand, still they were 
probably worth to the owners ail they cost when new, and they oughtto 
be allowed for them accordingly. 

I find that the libelant John Simpson suffered damage by loss of in- 
struments and dothes, $400, and 3 per centum on the profits of the' 
ship, $531.57; total, $931.67; Mrs. Simpson, by the loss of her 0^0 
and child's clothing, $450; and the petty officers and crcw,from theïoss 
of'personal effects," as foUows: Gteoi^eH. Beaumont,first mate, $1,000; 
John Farley, second mate, $142; George Ides, third mate^ $312;50; 
Lochlan McKinnon, carpenter, $35; James Douglas, steward, $30; Will- 
iam Simmons, cook, $80; Joseph Knight, boatswain, $289; John Bell, 
seaman, $177.50; Alex Fortune, seaman, $60; Charles Letlow, seatnan, 
$55.10; James Travers, seaman, $70; James Woods, seaman, $100; 
Elijah Roberts, seaman, $65; James Sample, seaman, $92; Edgar Mat- 
thieu, seaman, $106.25; Joseph Horton, seaman, $109.50^ total, $4,- 
105.42. 

The clairaamt objects to the payment of thèse claims in thîs suitj on 
. the ground tliat the right of the libelants to intervene herein ceased with 
the delivery of the Oregon by the marshal to the clïiimant on thè stipu- 
lation to abide and perform the decree of the court. The same objèctibrt 
is made in the case of the intervention of the administrator of the estâtes 
ofAustin and Reed and of James Joseph. 

There is no question but this is a suit in rm, arld that the libelants 
hâve a lien on the vessel for their several claims, aiid might hâve înter- 
vened in this suit fortheirinteresttherein before thè release of the 8a.me. 
Does the discharge of the vessel on a stipulation change the «haractèr of 
the suit? Is it no longer a suit m remf and, if so, why? In a suittn 
rem, according to the course of the admiralty, the veêsel, when arrested, 
could only be discharged by order of the court on a stipulation for its 
appraised value; and this stipulation took the place in the suit t>f '^e 
vessel, and the stipulations therein were liable accordingly. 

This stipulation was taken by the marshal under section 941 of the 
Revised Statutes, which provides that when "process inrem is issued in 
a cause of àdmiraltyjurisdiction." the marshal shali ''•dischargé the pr6^ 
etty arrested * * * onreceivingfrom theclaiïhaht"theriéof"âbbud 
or stipulation in double the amount claimed by the libelant;" iand judg- 
ment against 'the stipulators may begiven "at thè time of râUdéiing the 
decree in ;thè original cause." > 
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Thîs staliite was passed, as is well known, to fàcilitate the convenient 
and speedy discharge of a vessel from arrest in admirai ty; and there is 
no reason why a discharge of the' Oregon under it should be held to 
hâve the effect to couvert this suit in rem, to which aU the world are con- 
sidered parties, and hâve been wamed by the process of this court to in- 
tervene for their interest therein, into a proceeding in personam, to which 
no one is or can become a party except the original libelant and the par- 
ties in the stipulation. 

If the court cannot acquire jurisdiction of the libel of an intervenor 
unless oiî the rearrest of the vessel, on process the^eon, the proceeding 
is in no wise différent from an original suit, and the economy and con- 
venience of the proceeding by intervention is practically lost. 

In this case the original suit was brought for the value of the vessel, 
as the CM. was then supposed to be a total loss, and the stipulation 
on the dispharge of the. Oregon was given for double the alleged value, 
$?60,00G. This amount is more than sufficient tô satisfy ail the claims 
against the Oregon involved in this suit. I see no reason why this slat- 
ute stipulation should not starxd for the res, as far as it goes, like the ad- 
miralty stipulation for the value thereof. Admiralty rule 34 makes no 
aijich distinction, but recognizes the.right of any person having an inter- 
est in the vessel proceeded against— that is, having at least a lien thereon 
— nto intervene for such interest, without référence to the fact of whether 
she has been discharged from arrest or not. Authorities hâve been cited 
by counsel for the claimant to the contrary of this, but in my judgment 
they are not in point — do not bear upon the question. As, for instance, 
that the owner of a vessel discharged on a statute stipulation in double 
the amount of the libelant's claim takes her subject to ail other existing 
liens. This is true, of course, provided such a lienholder does not elect 
to intervene in the original suit, and make his claim out of the stipula- 
tion instead of the vessel. 

The claim of the libelant in the original suit and those of thèse libel- 
ants arise out of the same facts, and it is convenient and proper that 
they should be disposed of in the one suit. 

The claim made by Mr. Laidlaw, as administrator of the estâtes of the 
deceased seamen Austin and Reed, is objecled to on the ground that the 
admiralty has no jurisdiction in such a case. In support of this objec- 
tion counsel cites and relies on the cases of The Harrisburg, 119 U. S. 
199, 7 Sup. et. Rep. 140, and 27ie Alaska, 130 U. S. 201, 9 Sup. Gt. 
Rep. 461. What was decided in the first of thèse cases and afBrmed 
il) the. second one is succinctly stated by Mr. Justice Blatchfoed in the 
latter: 

"In the absence of an act of congress or of a statute of a state giving a 
right of action therefor, a suit in admiralty coula not be maintained in thé 
courts of the United States to recover damages for the death of a human be- 
ing on the high seas or on waters navigable from the sea, which was caused 
by négligence." 

]By a s|;rorig implication this is an admission that where eîther of such 
statutes does exist, such suit may be maintained. And in Ex parte Me- 
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Nid, 13 Wall. 236, and Railway Qmpany v. Whitton, Id. 270, the court 
had in effectalready so decided. In the former case Mr. Justice Swayne 
eaid: 

"A state law may give a substantial right oî such character that where 
there is no impediment arising from the résidence o£ the parties the right 
may be enforced in the propèr fédéral tribunal, whether it be in a court of eq- 
uity, of admiralty, or of common law." 

In the latter case, which was ah action for damages for the death of a 
person, upon a statute of the state, Mr. Justice Field sajd: 

"In ail cases where a gênerai right isthns conferred it can be enforced in 
any fédéral court within the state having jurisdiction of the parties." 

The statutes of Oregon provide for this case fully and without doubt. 
Section 871 (Comp. 1887) déclares: 

" When the déath of a person is caused by the wrongf ul act or omission of 
anotber, the personal représentatives of the former may maintaln an action 
àt là'w therefor against the latter, if the former might hâve maintained an ac- 
tion, had he lived, against the latter, for an injury done by the same act ot 
omission." 

The damages must not exceed $5,000, and the amount recovered ia 
assets in the hands of the administrator, 

It is admitted that the right of action conferred by this section on the 
représentative of the deceased is not accompanied by anj' privilège or 
lien on the offending thing, if any, and, therefore, although it may, as 
in this case, arise eut of a marine tort, it'can only be asserted in admi- 
ralty in personam. But the statute also gives this privilège or lien. Sec- 
tion 3690 (Comp! 1887) provides: 

"Every boat or vessel used in navigating the waters of this state * * * 
shall be liable and Bubjeet to a lien • * * for ail * * * damagef or 
injuries done to persons or property by such boat or vessel." 

The Oregon was being used to navigate the waters of this state, and 
the injury complained of was sufifered thereon, and she is clearly within 
the purview of the statute. A state may give a lien for building a ship, 
{Edwards v. EUiott, 21 Wall. 532,) or for materials fu*nished in the home 
port, (TAe Lottawanna, Id. 658,) and such liens may be enforced in ad- 
miralty. 

It appears that Mr. Laidlaw has been duly appointed administrator 
of the estate ôf each of the decedents by the county court of the propeir 
county, and is therefore entitlèd to recover in this suit whatever loss tïie 
estâtes of thèse parties hâve suffered by their death. 

Charles Austin, at the time of his death, was about 25 years of âge, 
and in good condition physically and mentally. Matthew Reed was 
about 70 years, and in the same condition. The expectation of lifie, ao- 
cording to the testimony of an expert, for the former was 42 years, and 
for the latter 8 years. They appear to hâve been earning $15 a month 
and found. This, if constanùy employed, would amount to $180 a 
year. But it is not probable that either of them would be so employed 
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during thèse periods* Déductions must also be œade for the cost of 
ciothing and the usual expenses on shore. The damages in this class 
of case» are for the pecuniary injury only, and nothing is allowed as a 
solatium or solace ibr wounded feelings or mental sufferings. Holmes v. 
Railway Co., 6 Sawy. 293, 6 Fed. Bep. 76, 528. 

In my judgment, the loss to the estâtes of the deceased does not ex- 
oeed $100 a year each. The présent value, at 8 per oentum discount, 
the légal rate of interest hère, of an annuity of $100 a year for 8 years, 
is $574, and the same for 42 years is $1,200. I therefore find that the 
libelant is entitled to recover thèse sums in this suit. 

The claim of the libelant James Joseph is not otherwise specially ob- 
jected to. At the time of the collision he was asleep in his bunk on the 
pbrt side of the forecastle, just àbove Austin and Reed, who wére killed. 
He was caught, in the jam, about his bips and body, and held there un- 
tilptilled out by the men on deck, which was immediately after the col- 
lision. He was in the hospital at Astoria two months. On the 16th of 
Màfch be was examined by a physician, who testified that he limped on 
bis right leg, that the bip joint was still sensitive, and tbe muscles rigid. 
He thinks it doubtful if he will ever wholly recover. So far as known, 
no bones were broken, iior parts ruptUred. His hospital expenses, paid 
by the vice-consul, amounted to $88. I find that he is entitled to re- 
eover $1,500 damages^ 

The libelant and claimant bave stipulated that the cost of repairson 
Ihe Orégon on accountof injuries sustained by the collision is $8,187.20, 
And that the time cons'umed in making such repairs, during which the 
Ihe steamer was laid up, is 32 days, for which I allow the claimant 
damages at the rate of $200 a day, or $6,400, making in ail the sum of 
$14,587.20. 

" Oh ail thèse sums interest will be allowed for one year, at the rate of 
8 per centum per annura, and în each of the three cases of the libelants 
intervening for their interests, in addition to the damages already found , 
there is allowed $150 as a compensation forcounsel in maintaining thèse 
siiîts. 

The total iJamàge arising from the collision as now found is $102-, 
513.49, sustained as follows: 

By the C. M., $ 72,536 54 

By the ma«ter and crew, i- - - - - 4,105 42 

By the estate of Austin, - • ,. - - - 1,200 00 

By. the estHte of Reed, ,, . .... . . 574 00 

By JanUeS Joseph, - . . . . - 1,500 00 

BytbeOregou, - 'i - - - . - 14,587 20 

Total, . , - . . - , «94,503 16 

Interest on this sum, - - .. • . ,7.560 33 



Total, : - ... . . .,$102,06349 

Add to ih^s çoonsel fee tpr thé intervenors, - - 450 00 

'■•'■v -^Total, ■ ■' -■-• ^i..- -■ ■ : ^'■. ■ .; .;.'..■--., , . . ... $102,513-49 
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Where both vessels are fôiind infaiiUj as in this èase, the rule for ap- 
portioning the damages is this: Each vessel is liàble for one-half the 
dainâge sufiféred by Ibe other* . WJiere the losses are eyen, the one ofF- 
sets the other, but where they are uneven, the half of the différence, be» 
tween the losses is the sum which the one sustaining the lesser loss must 
pay to the one sustaining the greâter. The Sapphire,' IS WaLl. 56; Tfie 
Norih Star, 106 U. S. 18, 1 Sup. Ct. Rep. 41. . 

The difiêfence between the lôss sustained' ;by the G, M. and the Or- 
^on is $57,949.84, and,the oné-half of this sum, — 828,974.67, — witbiâ^ 
terest amounting to $31,292.64^ must be paid by the Dregon to the C. 
M., to equalize the lose^arising from their mutual fault. 

Both vesselia having been found in ftiult, they are equally liable to the 
intervenôrs :for tb.e whole araount due them,— $8,419.85; Both vessels 
beiug before the court», thja sum will be divided betWeentKem. The onè^ 
half of it,— ^,209.93,— wiU be added ta the decree: against the Oregon, 
and the otber will bo'poidoiltof tliè monejmade on such deoreeforthe 

CM*-' . .- •, :: ^,:::■: ■ ' •/•m •• 

No daim is mad& on bebalf of thé G. M. that she is not liable,- if in 
fault, for. the oné-half of the damages sustained by the intervenors.; Thè 
fault of the Gk M. in not being provided with a tOTch-light on the>ni^t 
ofi the collision was noti the feùlt of a fellow*servànt of the intetvenôrSi 
but that ©f ber owerë, or thèir aUer tgo, the œaster; and aà to the lattes, 
the matter ia left between hins and his employers. Tke Qoeeri, 4Q Eed. 
Rep. 694. , ■ .j ■-/. ;,..;• ,.■■,..!',,■. 

A decree wiU be énterêd agàinst the Oregon for the sum of $35,502^57 , 
— together with one^hàlf ofjthe costs of the case, ta betaxedj and unless 
the same is paid witldn r30 dayÉ therefrom an exécuticHi may issue theie- 
for against the propertyofi the stipula,tôr8. ; . . li' 
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(District Court, 5. V. New York. January 33, 1891.) 

COILISION — SCHOONEE AWD TOW— NaBEOW ChANNBL — DRIFT. 

A tugwith a longtow, going through the Arthur kills, perceîved a schooner near 
the Jersey shore, and consequently shaped her own course towards Stateu Island. 
The wlnd was light, but the schooner was apparently under way. When the tug 
had arrived near the schooner it was perceived that she was dril ting ; it was then 
too late for the tow to avold the schooner. By dropping her anchor the schooner 
could bave stopped her drift. Meld, that no fault was shown in the tug; and, 
whether the collision was caused by fault of the schooner or by inévitable accident, 
. the resuit was the same, that the libel must be dismissed. 

'Beported by Edward O. Benedict, Esq., of the New York bar. 
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In Admiralty. Suit for damage by collision. 
Hykmd & Zabriakie, for libelant. 

Robinson, Bright, Biddle & Ward, (M*. Hmigh, of counsel,) for claim- 
ant. 

Beown, J, I do not think the weight of proof in this cape convicts 
the tug of any légal fault. The schooner was small, and easily handled. 
In the narrow passage of the Arthur kills the tug had a right to assume 
that the schooner would be managed with prudence. When she was 
first seen towards the Jersey shore the course of the tug and tow were 
rightly shaped towards the Staten Island shore, as well with référence to 
thè schooner as to the set of the flood tide towards the Elizabeth docks, 
and the necessity of keeping the tow away from them and the vessels 
likely to be there. It is impossible to détermine from the testimony 
just how far apart the schooner and the tug were when the former turned 
towards the Staten Island shore. The schooner was apparently under 
way, sailing, and therefore presumably making some headway, and un- 
der some control. The tug is entitled to the benefit of this presumption 
in considering the question of fault in her own navigation. When later 
the schooner was seen to be drifting, and nearly ail headway lost, be- 
cause the wind had died away, I am satisfied it was too late for the tug 
to hâve kept her long tow away from the schooner by going to the west- 
ward. The tug could doubliess hâve passed to the Westward herself, 
but the schooner would hâve drifted upon the tow. The most obvioùs 
course for the schooner was to stop drifting with the tide by dropping 
anchor. If it be that the question of getting under way in so narrow a 
channel and in so light a breeze, or the question whether, when thus 
drifting towards a tow, anchor should be cast, is a fair question of judg- 
ment in navigation, and that any mistake in either of thèse respects 
ought not to be charged as a fault in the schooner, still that would not 
convict the tug of fault; and the only resuit would be to make the acci- 
dent, under such circumstances, deemed inévitable. In either case, the 
resuit would be the same by the failure to establish any faulty navigation 
in the tug, and the libelant would not be entitled to recover. Giving to 
the libelant the benefit of any doubt that exists on this point, the dis- 
missal of the libel will be without costs. 
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BowEES V. Suprême Council Ambricah Légion of Honob. 
(Cireutt Court, N. D. OaMfmTiia. January 26, 1891.) 

BxMOTAi. OF Causes— TiMBLT Application— Rbmasd. 

Wh«re a pétition for removal is not filed at the time or bef ore défendant Is r«- 
qulred by the state practice to plead to the déclaration or complaint, as provided in 
Act Cong. March 8, 1S75, (85 St. at Large, p. 435, § 3,) the case must be remauded 
to the State court, tnrhether motion to tbat efCeot be made or nob 

At Law. 

Oampbéll & CampbéU, for complaînant. 
Wm. Q.Flint, toi defeûdaxit. 
Before Sawyeb, Circuit Judge. 

Sawyeb, J. This action was comfioenced in the superior court of the 
city and county of San Francisco, state of California, by filing a com- 
plaint vérified October 30, 1889, but it does not appear when the com- 
plaint was filed. • Notice of appearanôe was served on plaintiflfs attor- 
ney, datôd November 12, 1889, filed November 14, 1889. On the same 
day, November 12, 1889^ à stipulation was entered into by the parties 
bearing date November 12, 1889, whereby défendant "may hâve ten 
days' additional time from this date in which to appear and plead in the 
above-entitled action." Stipulation filed November 15, 1889. This 
gave défendant till November 22d in which to plead, and consequently, 
November 22d was the day upon which défendant was required to an- 
swer in the regular course of proceedings under the laws of California, 
aud on that day an answer was due. On January 4, 1890, défendant 
filed a demùrrer, and on the same day, January 4, 1890, a pétition was 
filed to remove the cause to the United States circuit court. The péti- 
tion was req^uired by the statute to be filed — 

"At the ttme, or any time iefore, the défendant is required by the laws of 
the state, or the rnle of tfae state conrt in which sucb suit is brought, to an- 
swer or plead to the déclaration or complaint of the plainti£f, for the removal 
of such suit into the circuit court to be held in the district where such suit is 
pendlng." 25 St. at Large, p. 435, § 3. 

The answer was due on November 22d. The pétition not having been 
filed till January 4, 1890, was, therefore, too late, and the caase was not 
lawfully removed. Dixon v. Tdegraph Co., 14 S^wy. 17, 38 Fed. Rep. 
377; Âtf^in. v.Gagan, 14 Sawy. 151, 39 Fed. Rep. 626. 

It must be remanded to the state court, whether motion to that efiect 
be made or not, under the requisites of section 5 of the act of 1875, and 
it is so ordered. 

V.45F.U0.2 — 6 



82 MajBEAL EEPORTEE, vol. 45. 

Dey ei oî., Railroad Commissioners^ v. Chicago^ M. & St. P. Ry. Co. 
{Circuit Court, N. D. Imea, E. D. February 13. 1S91.) 

RraiovAii oï Causes— Jueisdiction—Railboad Commission. 

• A 'suit brought "by the state railroad commissiouers to oompel a raiiway company 

f toobey the regulatioiiB of the commissioners cannot be removed to the fédéral 

courts; even thovgh the parties are citizens of différent, States, and the answer 

raises a fédéral question, since suoh a suit, being in effeotan attempt by the state 

to exécute Its laws, coula not hâve beeu originally brought in a fédéral court. 

in Equity. On motion to reniaqd., ". 

Bill to enforce orders of the railroad commissioners of lowa. , 
John Y. Sione, Atty. Gen., and Fouk&.& Lyon, ioi complainants. 
John W. Oarey, for défendant. 

SniBAfly J. Th« statutes of the state of lowa provide for the élection 
ofthree perâons to constitute "the bo^rdof railroad; commissioners of 
the statè of lowa," and among other powers and jdutieq conferred upon 
them it is provided .that "said Gômnsissicaiers.shall hâve the geijeral su- 
pervision of ail railroads in the state operated bysteapl* ttfià shall inquire 
into any neglect or Violation of the laws of thJB state byfti;iy railroad cor- 
; poration doing business thefein," etc. Itis fuii;ther; enacted that any 
pérson; firûi, ojrcorporation complaining of anythjijg donc or omitted to 
be done by any common carrier, subject to the provislqns of the statute, 
may.applyto the commissioners by pétition, setting fofth the wrongs 
. complained of ; and it is msde the duty of thet^board^ to investigate such 
complaint^and to make a report in writing thereqn of the facts in, the 
premises, and theoi;d€r made thereon by the board* a.cppy.qf wbichiis 
required to be servediupon the common carrier, andif the carrier re- 
fuses or neglects to obey the; order or requiremenjt of the board, then it 
is made the duty of the commissionerg to apply, by pétition ^ to th« dis- 
trict or superior court in the toouiity wherein the principal office of the 
cômmon carrier is kept, or of any county in which the roàd is operated , 
for the entry of a dècreè against tbô carti«if foï the enforcement of the 
order of the board. Provision is ihade for giving hoticë to the company 
of suCh application, fôf thb taking tëstimony âbd hearing in a summary 
'T<ray, and for the issuarice of writa of injunctionorother proeess for coni- 
■ pelling obédience to the étfder of thé boàrd j in casé thé sartie is afiirmed, 
and for the imposition of fines, in caséof disobedience to theinjune- 
' tion issuèd, which fines, ilpon ôtder bf the Court, are tô be paid'into the 
'iôdùnty treaSUry, 'and ■onë^Mfthereôfis then tobe'pàid'by thé cônftiy 
treasurer to the state treasurer. . . • . . ■ 

Acting under the provisions of this statute, on^*E;-J. 'Little,'of Lima, 
Ohio, representing the Niagara Fuel Company of that place, filed a com- 
plaint before the board of commissioners of lowa, alleging that the de- 
fendant company had wrongfully refused to transport certain tanks of oil 
from the station of the Chicago, St. Paul & Kansas City Raiiway Com- 
pany in Dubuque to Eagle Point, where was situated the place of busi- 
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ness of the consignées of the oil, the same being within the corporate 
limits of the city of Dubuque, lowa, and upon the Une of the défendant 
Company, the said tanks of oil having been forwarded from Lima, Ohio. 
Notice of the filing of this complaint before the commissioners was given 
to the railway' company, and an answer filed by it, setting forth, among 
other things, that the transportation of the oil in question waa a matter 
of Interstate commerce, and not subject to the order or control of the 
board of commissioners of the state of lowa. One Of the matters in con- 
troversy was w^ether the transportation of the tank cars from the dépôt 
of the Chicago, St. Paul & Kansas City road in Dubuque to Eagle Point, 
likewise in Dubuque, was a switching service, to be paid for at the rate 
established by the commissioners for such service, or was part of the 
original transportation from Lima, Ohio, in such sensé that the défend- 
ant company stood in the relation of a Connecting company with the 
Chicago, Sti Paul & Kansas City road. Upon the hearing the commis- 
sioners beld that the contract of the Chicago, St. Paul & Kansas City 
company was to forward> the tank cars to Dubuque; that this contract 
was fulâlled when the cars reached the dépôt of that company in Du- 
buque; that thë transportation of the cars from that dépôt to the place 
of business of the consignées at Eagle Point, a distance of about three 
miles, was merely a switching service, and for the performance thereof 
the Chicago, Milwaukee & 8t. Paul Railway Company was entitled to 
charge the rates fixed for such service by the commissioners, and no 
more. The company refusing to obey the order made, the board of com- 
missioners filed a pétition in the district court of Dubuque county, for 
ihe purpoSe of procuririg ai decree requiring and compelling the company 
to obey the order named. To this pétition the company filed its answer, 
setting upi among other things, that the transportation of the cars in 
question was a matter of interstate commerce, and therefore not within 
the jurisdietion of the board of railroad commissioners of the state of 
lowa, and thereupon filed its pétition to remove the cause into the féd- 
éral court, setting forth therein that the controversy is whoUy between 
citizens of différent states, the défendant being a corporation created un- 
der the làws of the state of Wisconsin and the complainants being ail 
citizens of lowa; that the, matter involved exceeds in amount, exclusive 
of costs and interest, the sum of $2,0U0, and that the case présents 
questions arising under the constitution and laws of the United States, 
necessàry to be heard and: deterniined in the disposition of the cause. 
The transcript having been filed in this court, thereupon the complain- 
ants filed a motion to remand, on several grounds. Upon the argument 
of thîs motion the court suggested that it would hear oounsel upoii the 
question whether, admittiug that the record showed that a fédéral ques- 
tion was involved, cases of this nature corne within the jurisdietion of 
this court; so as to authorize a removal thereof for the purposes of an 
original triai; and, the briefsof counsel having been submitted, this 
question ÎB now to be determihed. 

Uponipart of the défendant itis submitted that the controversy is 
civil asdiatioguisbed from acriminal proœeding; that it is between oiti- 
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zens of différent states; that it involves over $2,000 in amount; and that 
therefoie it is brought clearly within the provisions of the removal stat- 
ute. If by reason of thèse facts the case is a removable one, then it 
could hâve been brought originally in this court, because the stâtute, in 
express terms, confers the right of removal, on the ground of diverse citi- 
zenship, only in tases which, under the first section of the act, might 
hâve been originally brought in a circuit court of the United States. 
The real question to be solved is therefore whether a circuit court of the 
United States can entertain jurisdiction of a proceeding brought under 
the provisions of the state statute to enforce by decree the orders made 
by the board of railroad commissioners, touching the management and 
opération of the railways within the state of lowa. In determining 
whether jurisdiction in the fédéral court exists, regard must be had, not 
only to the form of the particular proceeding, but alsô to the nature, 
source, and purpose of the right sought to be enforced, and if it appears 
that the controversy, in substance, involves a matter not within the féd- 
éral jurisdiction, then the court must refuse to entertain it, even though 
in mère form the suit may be between citizens of différent states, and 
for an amount exceeding the jurisdictional limit named in the statute. 
Thus, in Wiscmdn v. Inmrance Co., 127 U. S. 265-292, 8 Sup. Ct. 
Rep. 1370, it is said by the suprême court that "the essential nature 
and real foundation of a cause of action are not changed by recovering a 
judgment upon it; and the technical rules, which regard the original 
claim as merged in the judgment, and the judgment as implying a prom- 
ise by the défendant to pay it, do not preclude a court, tô which a judg- 
ment is presented for affirmative action, (while it cannot go behind the 
judgment for the purpose of examining into the validity of the claim,) 
ffom ascertaining whether the claim is really one of such a nature that 
the court is authorized to enforce it." In that case an action was 
brought originally in the suprême court of the United States by the state 
of Wisconsin against the Pélican Insurance Company of Louisiana, upon 
a judgment rendered in the circuit court of Dane county, Wis., against 
the insurance company, for the sum of $8,500 and costs. The form of 
the action was civil, being in debt upon the judgment record, but the 
suprême court, looking beyond the mère form of the action, found that 
the judgment sued on was for fines assessed against the insurance com- 
pany for violations of the statutes of Wisconsin regulating the business 
of insurance within the state, and refused to entertain jurisdiction. 
While the ultimate judgment of the court in that case is placed upon the 
ground that "the courts of no country exécute the pénal laws of another," 
yet is it not entirely clear, from the line of reasoning pursued, that if the 
state of Wisconsin had filed a bill in equity in the suprême court of the 
United StateS against the insurance company, for the purpose of com- 
pelling obédience to some requirement of the state statute regulating the 
business of insurance within the state, the court would bave held ad- 
versely to the jurisdiction, on the ground that courts of the United States 
are not clothed with jurisdiction to undertake the ordinary admipistration 
of the laws of the several states regulating matters of purely state con- 
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cern? In the enactment of the gtatutes regulating the railway business 
of the State it is the sovereign power of the state that is the foundation 
of the authority to enact the statu te. The establishment and mainte- 
nance of the public highways of the country is a govemmental duty, and 
railways are onlj' the modem or improved highway furnished for the 
transportation of passengers and property over the same. Although the 
constraction and opération of the railways withln the state has been in- 
trusted to corporations, yet that fact does not deprive the state of the 
power to supervise the opération of the railways, nor relieve it of the 
duty of so controlling the management thereof as to secure to the public 
the use of such highways in such a manner as to fulfill the purpose for 
whic^ the state authorized their construction. In the building, main- 
tenance, and opération of the railway system of the state there was and 
is, of necessity, exercised powers of a sovereign or goyernmental nature. 
Such are the right of eminent domain and of taxation; and while the 
formai proceedings for the exercise of thèse powers may hâve been had 
in the na,me of a particular corporation, nevertheless the power set in 
motion thereby was that of the sovereign state, and its nature was not 
changed by the mère form of the means employed to call it into action. 
The taking of prJvate property in the location and construction of a rail- 
way, in the first instance, can only be sustained under the power of 
eminent domain, and the right to continue the opération of a railway 
over the property of the citizen calls for the continued exercise of the 
same sovereign power, which can only be justified upon the principle 
that the opération, as well as the original construction of a line of rail- 
way, is the exercise of the public duty primarily imposed upon the 
state as the représentative of the people, and in the performance of 
which the state may subject private property to the burden necessary to 
be imposed in order to secure the building and opération of th© high- 
way. In enacting statute's providing for the building, maintenance, 
opération and management of railways as part of the public highways 
of the state, the power exercised is sovereign or govemmental, and the 
enforcement of the provisions of the statutes in thèse partâculars belongs 
to the sovereignty enacting the statutes, and the agencies by it provided 
for that purpose, and no other government, state or national, can, either 
through its executive or judicial arm, unddrtake to administèr such 
statutes. 

In undertaking the public duty of regulating the opération of the rail- 
ways of the state of lowa, the législature has provided a System creating 
a board of commissioners and authorizing such board to invoke the aid 
of the courts of the state in administering the law r^ulating the rail- 
ways, and in express terms the statute créâtes the mode of procédure to 
be folio wed when the aid of the courts is invoked, and power is conferred 
upon the courts named ip the statutes to grant writs of injunction and 
other process as a means ofcompelling obédience to the rules established 
by the board of commissioners, if the same are conârmed by the court. 
By the laws of the states of Wisconsin, Illinois, and other states, similar 
boards of commissioners are created therein. ,No one would contend for 
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a momeit, if the attOrney gênerai of lowa should apply, for instance, to 
tàe board of commissioners of th« state df Wisconsin, for an order di- 
rected to the Chicago, Mil waukee & St. Paul Railway Company, requiring 
itto obey some provision of the statuts of lowa *egulating the railway 
business: in the latter state, that thé Wisconsin board could entertain the 
sameon the ground that the Chicago, Mil waukee & St. Paul Railway 
Company was a corporation created under the laws of Wisconsin. The 
reply would be that the board of commissioners of the state of Wisconsin 
had no power to administer the laws of the state of lowa; and would not 
the same be true if the application was made to a court of the state of 
Wisconsin for a decree to enforce an order made by the lowa commis- 
sioners? It is a well-known fact that a large part of the railways of the 
state of lowa are operated by corporations created under the laws of the 
States of Wisconsin and Illinois, and it certainly cannot be true that by 
reason of that or any other fact the àttorney gênerai of lowa can file in 
the courts of those states pétitions' for decrees compelling obédience to the 
rules and orders adopted by the ïowa commissioners. The Wisconsin 
corporations would be within the territorial jurisdiction of the courts ofthat 
state, as would likewise be true in Illinois, as to the corporations created 
in that state; but thesubject-matter of the controversy would not be within 
the jurisdiction of the courts of either of the named states, and for that rea- 
son no relief could be had therein. The same must be trueof the fédéral 
courts, for the United States bas no more power to undertake the admin- 
istration of the local laws regulating the railways of lowa than has the state 
of Wisconsin. We must not be misled by the fact that this court exercises 
its jurisdiction within the state of lowa. It is not a question of territorial 
jurisdiction in the limited sensé of the mère place of bringing suit, but 
of jurisdiction over the subject-matter. If the contention of counsel for 
défendant is sustainable, and it be held that the subject-matter of the 
controversy is within fédéral jurisdiction, then as to the mère place of 
bringing suit the choice is given, under the statute of 1888, of bringing 
the proceeding in the district wherein either the plaintiff or the défend- 
ant résides, and this suit might hâve been brought in the fédéral court 
in Wisconsin. The argument that sustains the jurisdiction in the féd- 
éral courts over the subject-matter must likewise sustain the jurisdic- 
tion of the fédéral court in Wisconsin, as well as that in lowa. Can it 
be true that the United States courts in Wisconsin will undertake the 
duty of compelling the Wisconsin corporations to obey the rules and rég- 
ulations of the state of lowa touching the railway business in lowa? If 
however, the United States courts in lowa can take jurisdiction of a pro- 
ceeding of this nature on the ground of diverse citizenship, simply be- 
cause the commissioners are citizet>s of lowa and the défendant a corpo- 
ration created under the laws of Wisconsin, then it must follow that the 
proceeding might bave beien originally brought in the United States cir- 
cuit court in Wisconsin, and if there îs nothîng in the subject-matter of 
the proceedipjg precludiBgthe United States court in Wisconsin from 
undertaking jurisdiction y there is nothing to preclude the state courts of 
Wisconsin from doin^ likewise, and thus the conclusion would be reached 
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that the state of lowa, adting through its bdard of commissioners, can 
ipipoae upoa its sister states, as weU ^ upon the United States, the duty 
and expansé of administering the public lawâof the state of lowa, regu- 
lating its highways, and the opération and management thereof. 

A strong argument against the exercise of jurisdiction by the fédéral 
court of a proceeding of this nature can be based upon the provisions 
pf the statute regulating the method of procédure. The statute provides 
thatapetition shall be filed in the district or superior court of the proper 
county; that it shall be a proceedinR in equity; that it shall be heard in 
a aummary and inexpensive way; that the court shall hâve power to is- 
sue injUnclions mandatory and restrictive, requiring obédience on part 
of ithe railway compâny , its officers, and employés; to the decree of the 
court, and to punish a violation thereof by a fine net exceeding $1,000, 
and by imprisonment; that the decree entered by the court shall remain 
in force until the rule or order on which it is based shall be modifiedor 
vadatfidby the commissiooers. If the fédéral court can, either origi- 
nally or by removal, take jurisdiction of a pétition filed by the board of 
CQmmissioners under this statute, how is the same to be proceeded with? 
The statute, as well as the nature of the remedy, requires the proceeding 
to be in equity. Can a fédéral court carry through a suit in equity in 
anyother mode than is provided for in the rules of equity prescribed by 
the suprême court? If the court reqUirés the suit to be conduqted as 
therein provided, then the orders of the boàrd are not carried into effect 
in the suPQmary and inexpensive wfty provided fqr in the state statute. 
Furthermor», the statute itself points: out thômethods, by fifte and im- 
prisonment^ by which obédience to the decree of the court, enforcing 
the order pfiithe commisdoners, is to besecured. Can the courts of the 
United States enforce such punishment? If the United: States court or- 
ders the iteprisonment of A. B. as a means of enforcing obédience to its 
decree, can the board of commissioners, by vacating the order made by 
them, vacate the decree of the United States court and thus releaseA. 
B. from imprisonment? If fines are imposed by the United States court, 
and oollectçd or paid into the hands of the clerk, what disposition is to 
be made thereof? Can the clerk, digregarding the provisions ôf the 
United; St»tes statutes, pay such fines to the treasurer of the county un- 
dçr the piQ^'isions of the state statute? ; :These and other like difficulties 
tend to çi;ipport the conclufflon that 9. proceeding of this nature, whethèr 
viewed in regard to the nature of the, power soughtto be exercised, or in 
rpgard to tl*'^ form pf the proceedingi mé the tesults to be accomplished 
thereby, is one not within the junsdiction ôf the fédéral courts under 
any statute now in force. The distincttoft exiStingsbetween controVersifes 
wherein itis spughtto enfprce or protect priyate rights and those wherein 
the state, eitljer in its Qwn^liaiiae or thrfflUgh-the agenpy of ofiicials, cre- 
ated kZ't^Ç^ J'A'ys pf , the Stflte, is seel^ing jtô enforce' puï)lic rights oc fùl- 
fill public duties, must be keptin mind» nA failure on the part ofOa 
common carrier to obey or observe some provision of the state statute 
may create a right of action, private in its natup:^» oahehalf ofan'itîdi- 
vidual of which the fédéral courts would hâve jurisdiction if the amount 
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at stake, and the citizenship of the parties litîgant, was such as to con- 
fer jurisdiction between the parties, but when the proceeding is brought 
under the state statate for the purpose of compelling the common carrier 
to manasre its business in the mode required by the rules or orders 
adopted by the commissioners, then the state is seeking to compel obédi- 
ence to its public laws, and the state, whether the suit is in its own 
name, or in that of some board or officiai created by the laws of the state, 
is acting in its sovereign or governmental capacity, and in so doing it 
must act through agencies of its own création. 

In the présent case the state of lowa, through its board of commission- 
ère, bas undertaken to regulate the method of switching cars between 
the différent lines of railway terminating at the city of Dubuque, and 
has fixed the compensation to be paid therefor, and by the proceeding 
filed in the district court of Dubuque countj' seeks a decree of court to 
compel the défendant company to obey the rule thus established. The 
purpose of the proceeding is not to establish or protect any private right, 
or to recover damages for a wrong done to an individual, but solely to 
compel the railway company to yield obédience to the laws of the state 
regulating the railway business of the state; and of such a proceeding the 
courts of the United States are not authorized by the statutes now in 
force to^take jurisdiction, either originally or by removal. It is further 
urged, in support of the jurisdiction, that upon the face of the record it 
is made to appear that there is a fédéral question involved in the contro- 
, versy, and on this ground the jurisdiction can be sustained. If it be ad- 
mitted thit the facts pleaded in the answer of the défendant company 
do présent a question arising under the constitution and laws of the 
United States, that does not change or affect the inhérent nature of the 
proceeding. If the subject-matter of the pétition filed is without the ju- 
risdiction of the circuit court, for the reasons already assigned, pleading 
a défense thereto, based upon the constitution of the United States, can- 
not confer the power to grant the relief sought by the pétition in case 
the défense is overruled. The remedy in such cases is to set up in the 
state court the défense presenting the fédéral question, and if the ruling 
therein is adverse to the right asserted under the fédéral constitution, 
then this question can be taken from the court of last resort in the state 
to the suprême court of the United States. In this way the administra- 
tion of the public laws of the state is left to the state tribunals, although 
the fédéral question is decided by the highest fédéral court. 

The conclusion reaohed is that the subject-matter of the proceeding 
originally brought in the district court of Dubuque county is not within 
fédéral cognizancej that the pleading a défense, based Upon the fédéral 
constitution and laws, does not change the character of the coutroversy, 
and therefore the proceeding is not one of whioh the circuit court of the 
United States can take jurisdiction, by removal or otherwise. The mo- 
tion to remand must therefore be sustained. 

Cau)well, J., concuTS. 
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United States v, Whitoomb Metaluc Bedstead Co. 
(District Court, D. Connecticut. February 18, 1891.) 

1. DiSTBICT CotJBTB— JCBISMCTION— SiTITS VOK IMPOBTINO LaBÔK UNDEB CONTBAOT. 

Aot Coûg. Feb. 26, 1885, prescribing a penalty of $1,000 for importing foreignera 
under contract to perfonn labor, and providing that the penalty may be sued for 
and recovered "as debts of like amount are now reoovered in the circuit Courts, " 
does not give the circuit courts exclusive jurisdiction of sucb suits. The district 
courts bave concurrent jurisdiction under Eev. St. U. 8. % 568, which gives them 
jurisdiction of " ail suits for penalties and forfaitures incurted under any law of the 
United States. " 

'i. SaMB. 

Buch jurisdiction is not taken from tbe district courts by Act Cong. Aug. 13, 
1888, providing that the circuit courts shall bave orginal oognizances of "ail suits 
of a civil nature, " where tbe amount involved ezceeds $3,000; since asuittore- 
cover the penalty under the act of February 26, 1885, isof a pénal and quasi 
criminal nature. 

At Law. 

The act of congress of August 13, 1888, (26 St. 434,) provides that 
"the circuit courts of the United States shall hâve original cognizances 
* * * of ail suits of a civil nature at common law or in equity 
where the matter in suit exceeds, exclusive of interest and costs, the 
ijum or value of $2,000," etc. 

George G. SiU,V. S. Atty. 

EdvÀn B. Gager, for défendant. 

Shipman, J. This is an action of debt to recover a penalty of $2,000 
for a violation of the provisions of the act of February 26, 1885, which 
prohibited the importation of foreigners under contract to perform labor 
in the United States. 23 St. at Large, 332. The only question now 
to be considered is that of the jurisdiction of the district court. The 
third section of the act provides that the oflfender — 

"Shall forfeit and pay for every such ofEense the sum of one thousand dol- 
lars, which may be sued for and recovered by the United States, or by any 
person who shall first bring his action therefor, * * * as debts of like 
amount are now recovered in the circuit courts of the United States; the pro- 
ceeds to be paid into the treasury of the United States." 

The défendant contends that the circuit court has exclusive jurisdic- 
tion of suits under this statute. The government insists that the juris- 
diction of the district court was originally concurrent with that of the 
circuit court, and that by reason of the first section of the act of August 
13, 1888, the circuit court has no longer jurisdiction of such actions, 
unless the matter in dispute exceeds 82,000. That the sum sought to 
be recovered is a penalty for the alleged violation of a statute, and for 
the commission of an act which the législature has declared to be an of- 
jfense, there can be no doubt. The ninth section of the judiciary act of 
1789 provided that the district courts should bave exclusive original 
cognizance "of ail suits for penalties and forfeitures incurred under the 
laws of the United States." Subsequently, statutes were passed from 
time to time which imposed pecuniary penalties for the commission of 
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différent ofiênses, and gave the circuit courts jurisdiction over suits for 
the collection of thèse penalties. 'Hiis jurisdiction was generally declared 
to be concurrent with that of the district courts. In some cases, in the 
shipping acts, it seema to hâve been intended to be exclusive. U. S. v, 
Mooney, 11 Fed. Rep. 476, 116 U. S. 104, 6 Sup. Ct. Rep. 304. In 
section 663 of the Revised Statutes the district courts are declared to 
hâve jurisdiction "of ail suits for penalties and forfeitures incurred un- 
der any law of the United States," and the word "exclusive" is omitted. 
It seeins plain that, unless the intention of congress was to confer upon 
the circuit courts exclusive jurisdiction of suits under the act in ques- 
tion, the district courts would also hâve jurisdiction. 

The question therefore is whether it can fairly be inferred, from the 
langûageof thestatuteof February 26, 1886, that exclusive jurisdictionto 
enforce the collection of the penalties which the statu te established was 
conferred upon the circuit courts. The statute says that the ofifender 
"shall forfeit and pay for every such offense the sum of $1,000, which 
œay be sued for and, récovered by the United States * * * as debts 
of like amount are now récovered jn the circuit courts of the United 
States." This language certainly gave the circuit courts jurisdiction. 
But when the gênerai statute in regard to jurisdiction conferred upon the 
district courts jurisdiction " of ail suits for penalties incurred under any 
law," does the quoted language, which is certainly vague, and far from 
positive and compulsory in its character, give to the circuit courts ex- 
clusive jurisdiction? When the two statutes are placed side by side, 
and the gênerai policy of congress in regard to suits for penalties is con- 
sidered, I do not think that, under a fair construction of the act of 1885, 
the question can be decided in the affirmative. The language of the 
act is not positive enough to enable me to say that congress intended to 
limit the gênerai scope of section 563. "It is a familiar doctrine that 
repeals by implication are not favored. When there are two acts on the 
same subject, the rule is to give effect to both, if possible." U. S.v. 
2Vnen, 11 Wall. 88. 

Upon the conte^ntion of the govemment that jurisdiction of actions of 
debt for penalties not exceeding $2,000 was taken away from the circuit 
courts by the first section of the act of August 13, 1888, 1 concur in the 
reasoning and opinion of Judge Maxey in U. S. v. RaUway Go. , 40 Fed. 
Rep. 769, that a suit to recover penalties, under the act of February 26, 
1885, is one of a pénal and quad criminal nature, and that therefore 
jurisdiction of such a suit is not taken away by the first section of the 
act of August 13, 1888, although the matter in dispute does not exceed 
$2,000. 

The plea to the jurisdictioa is overruled. 
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McGiNNis V. Erœ County. 
{ÇircuU Court, W. D, PennsyVoania. Decembar Sl9, IBÔO.'; 

StATUTB OV L1MITA.TIOKS— PlEADINCI — INKBISOBMSUT OV PaTEWT. 

A State statuts of limitations is nOt pleadable in bar of an action at law for in- 
fringementof a paitent. 

In Equity. Sur demurrer to déclaration. 
George H. Christy, for demurrer. 
K. R. Smoot and /. M. Shidds, contra. 
Before McKennan and âcheson, JJ. 

Peb Cueiam. The question raised by the demurrer îs whéther, by 
virtue of section 721 of the Revised Statu tes, which makes the iaws of 
the several states rules of décision in trials at common law in the courts 
of the United States "in cases where they apply," the state statute of 
limitations limits the time in which actions for infringement of letters 
patent œay be brought in the courts of the United States. The décis- 
ions of the circuit courts are conflicting, and the question bas not been 
passed on by the suprême court. But in the case of Parker v. HaUock, 
2 Fish. Pat. Cas. 543, (foot-note,) Judge Griee ruled against the ap- 
plicability of the state statute, and that ruling was regarded as authori- 
tative in this circuit, and, in efifect, was foUowed in WetheriU v. Zïnfc Co., 
1 Ban. & A. 485. In the absence, then, of any décision of the su- 
prême court on the question, we are disposed to adhère to the rule as laid 
down by Judge Gbiee; and the more so in view of similar rulings in 
other circuits in suits brought upon the patent which is the foundatiop 
of the présent action. May v. Buchanan Go., 29 Fed. Rep. 469; Mayv 
Caaa Ce»., 80 Fed. Rep. 762; May v. RaUa Co., 31 Fed. Rep. 473. 

The demurrer must be overruled, witb leave to the défendant to plead 
to the merits within 80 days. Ând it is so ordered. 



KusTEB et (d. V, Dickson et al. 

(Circuit Court, D. Soufh. CaroUna. February 18, 1891.) 

WiFB Tbading a8 Femb Solb— Hitsband as AaBNT. 

In Sonth Carolina, under Const. art. 14^ § 8, declaring ail the property held at the 
Urne of her marriage, or acquired thereafter, by a married woman to be her sep- 
arate property; the aot of 1887, (19 St at Lara^e, 819,) makine ail her earnings and 
income her separate estate; the act of 1882, (Oen. 8t. S. C. $ 3U87,) deolaring that a 
married woman shall bave the right to purchase any species of property in her 
Ofwn name, and to take conveyances therefor, and to contraot "as to her separate 
estate" as it she were unmarried; and the décisions of the suprême court constru- 
Ing thèse acts,— a married woman can eiigage by herself in trade, and emplov her 
husband as agient to conduct the business. 

Rule tq Show Cause why a Reoeiver be not Âppointed. 
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^■ulius H. Heyward, for plaintiffs. 
Westmordand & Haynesworih, for défendants, 

SiMONTON, J. The défendants, E. B. Dickson and M. Reid Dickson, 
at one time doing business as Dickson Bros. ,' in Augusta, Ga. , became 
indebted to the plaintiffs, Kuster & Co., and suffered judgment in the 
sum of $1,108.34. Being insolvent, the firm was dissolved; E. B. Dick- 
son removing to Greenville, and M. Reid Dickson to Spartanburg, in 
this State. The wife of M. R. Dickson inherited some $3,000 from her 
father, and, putting this into business, she purchased with cash and 
crédit a stock of goods, and carries on business in Spartanburg under 
the name of "The New York Syndicats Store." Her husband, M. R. 
Dickson, is her clerk and manager at $75 per month. The wife of E. 
B. Dickson, in Greenville, having no money, purchased with some 
money she borrowed a bankrupt stock in Greenwood, sold it at a profit, 
and, with the money thus made, and some more money borrowed, pur- 
chased another stock of goods, and opened a store in Greenville. The 
goods are bouglit and the money borrowed in her name. Her husband 
is her chief clerk and manager, at a salary of $75 per month. Kuster 
& Co. issued exécution, which was returned nuUa bona. They then in- 
stituted supplemental proceedings, and took testimony, with the above 
resuit. When the testimony was filed, they obtained a rule against each 
défendant to show cause why a receiver be not appointed to take charge 
of the stock of goods in thèse two stores. 

The position taken by the plaintiffs, as I understand it, is this: The 
business of thèse two stores is conducted by the défendant debtors, the 
husbands of the married woinen, each one as the agent for his wife. A 
niarried woman, under the law of South Carolina, cannot engage in 
trade. She cannot, therefore, authorize another as her agent to do so. 
The husband, thus holding himself out as agent for one not compétent 
to appoint an agent, is in the position of one acting for a foreign princi- 
pal, or for an undisclosed principal, and is himself personally liable on 
ail contracts for the purchase of goods, and so the, owner of the goods 
purchased, which are liable for his debts. Can a married woman in 
South Carolina engage in trade? The question has never been made in 
this state. The learned and able, as well as exhaustive, arguments of 
counsel deserve careful considération. Until the adoption of the consti- 
tution of 1868, the relations of husband and wife were governed in 
this state by the common law. Article 14, § 8, of the constitution dé- 
clares: 

"The real and personal property of a married woman held at the time of 
her marriage, or that which she may thereafter acquire, either by gift, grant, 
inheritance, devise, orotherwise, shall not be subject to levy and sale for her 
husband's debts, but shall be held as her separate property, and may be be- 
queathed, devised, or alienated by her the same as if she were iinmarried: 
provided, that no gift or grant from the husband to the wife shall be detri- 
mental to the just claims of his creditors." 

In 1887 (19 St. at Large, 819) the législature of South Carolina de-" 
clared that ail the earnings and income of a married woman, shall be 
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ber own separate estate, and shall be governed by the same provisions 
of law as apply to her separate estate. In 1870 the l^islature (14 St, 
at Large, 325) gave to married women unlimited power to contract. 
Pdzer V. Campbell, 16 S. C. 601. But in 1882 (Gen. St. S. C. § 2037) 
tbis was amended so as to read: 

"A married woman shall hâve the right to purchase any species of property 
in her own nattiç, aûd to take prOper légal conveyances therefor, and to con- 
tract and becbntracted with as to her separate property, in the samemanner 
as i£ she were unmarried: provided, that the husband shall net be liable for 
the debts of the wife contracted prior to or after thelr marriage, except for 
her necessary support." 

If tbis court were at liberty to construe tbis act, tbe terms in 
wbicb it is coucbed would end tbis question. A married woman "can 
purchase any species of property in her own name." It would then be- 
come her separate property, and "she can contract and be contracted 
with as respects it in the same manner as if she were unmarried." As 
she bas the power to buy, so she bas the power to sell. She can buy in 
Buch quantity as she pleases, she can sell in such quantity as she chooses. 
But we are controUed in our construction by the rulings of the suprême 
court of tbe state, and must rely on their conclusion. Tbe words, "as 
to her separate property," inserted in the amendment, havebeen a fruit- 
fui source of litigation, and the construction they bave received bas 
worked great loss in many instances, and has covered in some gross 
fraud. Tbe resuit of tbis litigation, however, has established thèse 
raies: A married woman cannot, directly or indirectly, make herself or 
ber separate estate liable for tbe debta, contracts, or engagements of her 
husband, or any other person.' She can bind herself by contracts made 
by herself for tbe préservation, maintenance, improvement, or productive 
development of her separate estate, and may constitute her husband, 
or any one else, her agent in tbis bebalf. Thus, is Fant v. Brcnmi, 29 8. 
C. 598, 6 S. E. Rep. 937, she was held liable for mules bought by her 
for ber plantation, and in Brown v. Thomson, 27 S. C. 500, 4 S. E. Rep. 
345, she is held liable for provisions sold to her to be used by herfarm- 
hands. In Qreig v. Smith, 29 S. C. 435, 7 S. E. Rep. 610, she was held 
liable for moneys and supplies advanced for the cultivation of her planta- 
tion. The court goes furtherthan tbis. She can buy property on crédit, 
give her obligation for it, and mortgage other property to secure the obliga- 
tion. DiaJ v. 4gr«ew, 28 S. C. 455, 6 S. E. Rep. 295. Her contract as a 
subscriber to shares in a building and loan association, whereby shebinds 
herself to pay monthly dues and interest, is good, and she can mortgage 
property to secure it. AssodaMon v. Jones, 32 S. C. 313, 10 iS. E. Rep. 
1079. So a married woman can, with a view to enlarge or increase her 
separate property, buy other property, and create a lien on that already 
owned by her; or, if she bave no separate property, can create it by 
borrowihg money for that purpose. Wallace, J., in DM v. Agnew^ 

>Habenicht y, Rawls, 24 S. C. 461; Aultman & Taylor Co. v. Rush, 26 8. C. 620, 8 S. 
E. Rep. 402; Aultman & Taylor Co. v. Gibert, 28 S. C. 811, 5 8. E. Rep. 806; Goodglon 
V. Vaughn, 82 S. C. 49, 11 S. E. Rep. 851; Bank v. Epstin, 44 Fed. Rep. 403. 
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Bufwa. Mr. Justice McIvEB,8pièaking for thé coiirfe in -AgsomMonVi 
Jones, 82 S. C. , and 10 S. E. Rép. , mpra, quotingthe cases, sums up thus: 
"li must be regaidPd'M settled that when a marrîed woman, either directly 
or through her agent, borrows monéy frotn anotheri tlie money so borrowed 
becoroes at once part of her separate estate, and her contract to repay the 
saine is a contract with référence to her separate estate, \yhiçh may be en- 
forçed against her; and that the lendér, in the absence; pî notice to the con- 
trary. bas aright to assume that thé money was borrowed for the use of thé 
marriéd woman; and she is estopped from denying the tact, unless it is shown 
that the lendor had notice to the cbntrary, ïhese cases fiirthermore déter- 
mine that the husband may, if so authorized by the wife, act as her agent, and 
that the disposition whicb may be madeof the money atter it bas been bor- 
rowed cannot afEect the question." 

If money can be borrowed, so may goods be borrowed. If a married 
woman can lay ont moneys on her separate estate for the purpose of 
producing crops and selling them, she can purchase property and sell it 
for the purpose of profit. If she buys a stock of goods on crédit, either 
to add to or to create a éeparate estate, it becomes " at once a part of her 
separate estate, and her contract to pay for it is an enforceable contract 
against her." If she can acquire property by this way, she bas ail the 
rights of ownership over it, and can sell it how and when she pleases, 
and can authorize any one to do so. If she dévotes her time and skill 
and intelligence in effecting such sale, under the act of 1887 her earn- 
ings are her own separate estate. If she prefers to act through an agent, 
she can, under the décisions, do so, and appoint even her husband as 
such agent. There is nothing in the constitution or statute law, or in 
the décisions of the suprême court of South Carolina, whicb forbid a 
married woman from engaging by herself in trade. It would seem that 
she cannot be a member of a firm. Gwynn v. Gvoynn, 27 S. C. 526, 4 
S. E. Rep. 229. 

It is unnecessary to dlscuss any other question made in the case. 
The rule to show cause is discharged. 
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{Circuit Court, S. D. OMo, W. D. January S4, 18W.) 

L Sale— Whbn Titlb Passbs. 

The owuer of certain patents agreed in wrlting "to sell asd âoes hereby sell 
them, " for a designated sum lu oasb, and another sum to be paid a year from date. 
The purchaser, as part of the purchase priée, bound himself to convey to the 
seller 800 lots within 30 days, with an abstract showlng clear title, and also to con- 
vey to a trustée the title to other lands to secure the deferred purchase money. 
The oonveyance of the patents was to be plaoed in egcrow with the same trustée, 
to be delivered to the purchaser on the payment of the entité money considéra- 
tion. Seld, that the conveyance of the lots to the seller, the exécution of the trust- 
deed, and the payment of the entire money considération, were conditions précèd- 
ent to the vesting of the title to the patents in the purchaser, and that therefore 
the (iontract was only an executory contract of sale, and did not operate to pass the 
title. 
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9. SAHBi-rWBITTBN CONTKAOT— SdBSBÇUBHT PABOt MODIFIOAMON— EviDBNOB. 

When thç contract was made, there was a smaU mortgaga on the 300 lots td be 
conveyéd with a clear tltle ai part of the purchase price for the patents. In an 
aotiùa by the purchaser for the spécifie performance of the contract bis testimony 
conflicted with tbat of the seller as to a subséquent paroi modification of the con- 
tract, ^nder whicb the amount of the mortgage was to be paid to the seller, and he 
totake a deed subject to the incumbrance. Held, tbat the acceptance of the deed 
of the lots by the seller without objecting to the incumbrance, and the reoeipt by 
Mm. of Beveral sums stated by tbe purchaser to be on aocount of the mortgaKe, 
were suffident to establisb the modification of tbe contract as testified to by tbe 
purptiïkser. i 

9. BaMB-tÇa^H PATMENT— EVIDKNOB. 

Beforo the contract was e^ecuted, the purchaser, wltb others, had obtalned an 
option on the patents, for whlch the purchaser bad paid the seller $1,000. TUs 
sum was to be f orf eited if tbe purchase was not completed by a certain time. 
After the time so limited had elapsed, the seUer waived the f orf eiture, and agreed 
to extend the time in favor of the purchaser. Pending such extension, the con- 
tract in question was entered into, which provided for a cash payment of $1,500. 
The purchaser admitted tbat he had paid only $500 in cash on the last contract, 
but testified that it was understood that tbe $1,000 previously paid formed a part 
of the cash payment.: Heid, that an uneqnivobal acknowledgment by the seller, 
in the contract of sale, of the receipt of $1,500 in cash, was sufScient to establisb the 
purcbaser's version of the affair, thjugh denied by tbe seller. 
4k Bame— Rescisbion op Contbaot. 

The fact tbat the land to be held as security for the payment of the deferred pur- 
chase money was never conveyéd to a trustée, as provided in tbe contract, is no 
ground for the rëscission of the sale by the seller, who is hitiiself in def ault as to 
the transferOf the patents, and to wnom the land was afterwards conveyéd di- 
rectly. 
S, BAJiB— EstoWÊL. 

A déposition by tbe seller, in an action by third persons against the purchaser, 
that the latter is indebted to hlm in a certain sum on the contract of sale, is a réc- 
ognition by the seller that the contract Is then in tuU force ànd effect, and be can- 
not subsequéntly rescind the contract for an alleged def ault of the purchaser oc- 
curring before that time. 
8. Spboipio Pebfokmanob— Sam op Patents. 

A contraèt for the sale of a patent wiU be speciflcally enforced in equity, in fa- 
Tor of tbe purchaser, ou the ground that otherwise he may sufCer irréparable in- 
jnry. 

In Equity. 

The bill is iBled for the spécifie, performance of a contract, of which 
the following is a copy: 

"Gallipolis, October 2, 1889. 

"Il; is hereby agreed and understood by and between Julius E. Pitrat, of 
Gallipolis, Obio, and Bobert E. Hull, of Détroit, Miebigan: First, that Ju- 
lius E. Pitrat agrées to sell, and does hereby aell, patent Ko. 314,717, dated 
March 31, 1885; patent Ko. 341,166, dated May 4, 1886; patent Ko. 344,875. 
dated July 6, 1886; patent Ko. 356,077, dated January 11, 1887; patent Ko. 
885,005, dated June 26, 1888, — ail the above patents granted by the United 
States of America for Computing and price scales, for $60,C0(); to tbe said 
Eobert E. Hnll, payments to be as follows: $1,500 cash in band paid, the 
receipt of which is hereby acknowledged, and the further sum of $8,500 
cash, to be paid on or before one year from this date, with interest at Six per 
cent, on ail sums remaining unpaid at the expiration of six montbs from tbis 
date; and ail of blocks Ko. .28, 29, 30, 31, 32, 33, and 34, being about 200 lots, 
inR. E.Hull's subdivision of Jérôme Paik, in Waynecounty, Michigan, be- 
ing at the intersection 01 what is known as the • Six-Mile Koad ' (or ditch 
road) and the Détroit, Grand Haven & Milwaukee R. E.; said Hull to convey 
this property clear of incumbrance within 30 days, ot a reasonable time, with 
an abstraCt showing a good title. The said Hull also agrées to convey to a 
trustée to be agveed upon 940 acres of land (more or less) in Clay county,' Ar- 
^nsas, as a guaranty for the payment of the aforesaid sum of money. It is 
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also further agreed that the said Pitrat shall make a full conveyance of the 
before-mentioned patents to the said Robert E. Hull, and place the same in 
the hands of the same trustée, who shall hold the title to the said 940 acres 
of land, who shall deliver the said patents to the said Bobert E. Hull whea 
he shall pay the said Pitrat the balance of money now remaining unpaid as 
aforesaid. The said patents are now held by J. S. Blackaller, of Gallipolis, 
Ohio, as trustée for the said JuIinsE. Pitrat, and the Détroit Computing Scale 
Ce, of Détroit, Michigan, on a contract which is now forfeited; and this is to 
instruct the said J.S. Blackaller to so hoid the same until ôtherwise instructed. 
It is also agreed that the said trustée to be agreed upon shall reconvey the 
said 940 acres of land to the said B. E. Hull, or bis assigns, as he may direct, 
wben he shall make the balancjj of payments for said patents. 
"Signed the day and year before mentioned. 

[Signed] "J. E. Piteat. 

[SignedJ "Robert E. Hull." 

This contract was recorded at the patent-ofBce at Washington on the 
6th of Pebruary, 1890. 

The complainant avers full performance on his part, to-wit, the pay- 
ment of $1,500 cash at the date of the exécution of the agreement, as 
therein recited, and the tender, Thursday, April 10, 1890, to Pitrat, at 
his résidence, at Gallipolis, Ohio, of $9,200 in United States legal-ten- 
der notes, commonly called "Greenhacks." This latter sum, he avers, 
was reached in the foUowihg way: There was an incumbrance upon 
the Jérôme Park lots of $1,232.75. The complainant conveyed said 
lots to Pitrat on the 22d of November, 1889, and the deed was duly re- 
corded in the office of register of deeds of Wayne county, which record 
was placed upon an abstract of title of the said property at the request 
of said Pitrat, and the abstract was then delivered to him, showing a 
perfect title exceptas to the said incumbrance. Pitrat did not object 
to the title, nor to the incumbrance, but the written agreement above 
was by correspondence so modified that Pitrat agreed to recéive remit- 
tances of money from the complainaht in lieu of the complainant's ap- 
plying such moneys to the payment of the incumbrance, and agreed that 
in the mean time the incumbrance might remain on the complainant's 
paying interest, as Pitrat preferred to hâve the use of the money if the 
incumbrance would be allowed by the party holding it to remain. Ac- 
cording to this modification of the written agreement the complainant, 
on the 17th of October, 1889, sent to Pitrat $500 by draft on New York, 
instead of paying it upon the incumbrance, and Pitrat received and ac- 
cepted it in récognition of the modification of the contract, and in part 
performance thereof. Subsequently, on December 11, 1889, the com- 
plainant, in like manner, sent Pitrat $100, and he received it and treated 
it as he did the first remittance. The amount tendered by complainant to 
Pitrat on the lOth of April, 1890, as above shown, included the cash pay- 
ment, $8,600, provided by the written agreement to be made on or before 
one year from October 2, 1889, and also the balance of $1,232.75 due on 
the incumbrance upon the Jérôme Park property, and also the sum of 
$10.50 rent coUected by the complainant for Pitrat from the tenant of a 
house upon part of said property, also ail interest upon the incumbrancej 
and the complainant avers that the amount of said tender exceeded ail 
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of said last-naœed smns, and fally discbarged ail obligations npon the 
part of complainant to Pitrat arising ont of said written agreement. 

The bill further sets forth that Pitrat was sworn as a witness on be- 
half of the complainant in a suit in chancery in the Wayne circuit court, 
Détroit, Micb., in which Fleetward Ward was complainant and this 
complainant was a défendant, and on January 29, 1890, having been 
sworn before a compétent ofBcer, gave and signed bis déposition, 
wherein he testified that he had sold said patent to complainant, and 
was satisfied with the sale, and that complainant owed him $7,900; that 
is to say, the $8,500 payment, less the balance on the incumbrance. 
Between said date, which is the 29th day of January, 1890, when Pitrat 
admitted complainant's rights, under oath, as above stated, and the 29th 
day of March, 1890, two months afterwards, when he deliberately vio- 
lated complainant's rights by nndertaking to sell to the défendant the 
Dayton Autographic Register Company, with notice as is set forth in 
that part of the bill, nothing whatever occurred to affect the relations 
between complainant and Pitrat. 

The biU further sets forth that Pitrat did not make a fuU conveyance 
of the before-mentioned patents to the complainant, and place the same 
in the hands of a trustée, according to said agreement, although, after 
its exécution, the complainant nominated to Pitrat as such trustée Al- 
fred F. Moore, of Gallipolis, who had beeri recommended for that posi- 
tion by Pitrat. In the mean time, however, and after the exécution of 
the agreement, Blackaller, trustée, mentioned in the agreement as hold- 
ing the légal title to such patents, reconveyed the same to Pitrat, under 
the latter's instructions so to do, so that Pitrat was fully enabled to per- 
form his contract to convey said légal title to complainant. 

After complainant nominated Moore as trustée, as aforesaid, he ap- 
plied in writing to Pitrat, requesting him to procure Blackaller to recon- 
vey the 940 acres of land in Clay county, Ark., to the complainant, that 
complainant might oonvey the same to Moore, as trustée, or to such 
trustée as might be agreed upon, the conveyance to be as a guaranty for 
the payment of the considération money for said patents remaining un- 
paid. Complainant did this because Pitrat requested a reconveyance 
from Blackaller, as above stated. Pitrat answered complainant's request 
by writing to him that Blackaller was not a résident of Gallipolis. 

On the 31st of March, 1890, Pitrat, by Thomas S. Jérôme, of De^ 
troit, his agent, tendered to complainant a deed of said Clay county 
lands, executed by Blackaller, trustée, and also a deed of the same lands 
executed by Pitrat. Jerom.e at the same time exhibited to complainant 
a power of attorney from Pitrat, authorizing him to revoke the written 
agreement of October 2, 1889, above set forth, and at the same time dis- 
played a sealed envelope, and tore open the end of it, saying, "Hère is 
a deed of your Wayne county property, and hère is $1,132," but did 
take out or produce or exhibit any money. Complainant answered 
that he had always been ready, and was then ready, to carry out his 
contract with Pitrat, and that he should carry it out, and that he so no- 
tified Pitrat through him (Jérôme.) 
v.45F.no.2 — 7 
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On the lOth of April, 1890) Pitrat, when complainant tendered to 
hîm $9,200, as above set forth, stated and admitted to the complainant 
that two days before Jérôme called upon complainant, as stated above, 
that is tq say, on Saturday, the 29th of March, 1890, he had conveyed 
the légal title to said patents by written deed to the défendant the Day- 
ton Autographic Register Company, and that the said company had fuE 
knowledge of the written agreement of October 2, 1889, between com- 
plainant and Pitrat, and ail doings under it, and that, nevertheless, said 
autographic register company had paid him (Pitrat) for said patents, 
and without recourse and without any warranty of title from him (Pi- 
trat) to said company, to whom Pitrat stated he had delivered the pat- 
ents themBelves. 

The bill charges that the défendant the autographic register company 
had full notice of ail the complainant's rights, and that he was the éq- 
uitable owner of said patents by virtue of said written agreement, when 
it acçepted and received, as above stated, a conveyance of the légal title 
of said patents. The complainant avers that said company holds said 
title in trust for complainant, and that the conveyance to it was byquit- 
claim only, and therefore that said company is not a bonafide purchaser 
without notice. 

The complainant further avers that the défendant Pitrat is financially 
irresponsible, and that said patents possess a spécial and peculiar value, 
and that thelogs of the same would entail a damage to the complainant 
which noauthorized measure at the common law would coma neaf satis- 
fying, and, that he is advised and submits that he bas no plain, adé- 
quate, and complète remedy at law; wherefore he prays for a prelimi- 
nary injunction, which was granted, and upon final hearing for perpét- 
uai injuhction against the Autographic Register Company, forbidding said 
company from claiming any, title under and by reason of any convey- 
ance froin Pitrat as alleged in the bill, and from making or selling the 
patented article, or doing any business under said patents. 

The défendants, by their answer, admit the exécution of the contract 
of October 2, 1889, but deny that the complainant bas perfprmed the 
contract; that he has paid Pitrat $1,500 cash, as stated in the contract; 
that Pitrat acçepted the deed of the Jérôme Park lots; that said deed 
conformed to or was in accordance with the terms of the contract: that 
Pitrat delivered, or authorized or consented to the delivery of, the deed 
8p imperfectly executed, and made subject to said incumbrance to be re- 
corded; and that he fully acçepted said deed. ïhey deny that said 
Avritteu agreement was modified as averred in the billj.orthat any mod- 
ification or change of any kind was ever made in said contract, or that 
the sums of $500 or $100,or either of them, was paid to or received and 
acçepted by Pitrat in récognition of, or in part performance of, any mod- 
ification of said contract, 

The défendants further deny that Pitrat testified in his déposition, re- 
ferred to in complainant's bill, that he made an absolute sale of his pat- 
ents to the complainant, or that the complainant had performed or com- 
plied with said contract, and that he (Pitrat) was satisfied therewith, 
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and âdmitted complainant's rights. On: tîiè cbntrary, they aver that thé 
complainant refused and neglected to perform said contract. 

Thëy further aver that the reàssignméht of sàîd patents by Blactaller 
was received by Pitrat, ahd by him forwarded to the patent-ëffice al 
Washitigton for record, and when retur,ned to Pitrat, in February, 1890, 
he being dissatisfied with the négligence and ihdifference of complainant 
to the performance of his part of said conti^ct, determined, for his own 
protection, not to place said patents in the hahds' of another trustée un- 
til the complainant should perform his part of said contract by releasing 
the incumbranceupon the Jérôme Fàrk lots, âM accordingly he retained 
possession of said patents. 

On the ^9th of March, 1890, Pitrat constituted Thomas S. Jérôme hiâ 
attomey, to rescind and révoké said contract of October 2, 1889, and 
said tescission was niade by said Jérôme on the 31st of Marôh, 1S90, 
and a tender then made by said Jérôme on the 31st of March, 1890, 
and a tender then made "to complainant of ail that Pitrat had received 
from him, to-wit, a quitclaim deed for the Jérôme Park lots, a deed 
from Blackaller, as trustée for the Arkansàs lands, and the sum of 
$1,130.55 in money, being the sum of $500 paid to Pitrat at the daté 
of the contract, $500 sent by complainant to Pitrat October 17, 1889, 
$100 sent to Pitrat December 11, 1889, together with interest on each 
of said sums from the respective dates stated to March 31, 1890. 

The défendants further answer that Pitrat, on March 1, 1890, notified 
complainant by letter that he had not made any agreement to receive 
any payment upon the amount of the incumbrance of the Jérôme Park 
lots, and had not agreed that said incumbrance should remain thereon, 
and in lieu of its removal the money should be sent by complainant to 
Pitrat, and then notified complainant that he should like him to remove 
said incumbrance as he had agreed to do. 

They further aver that Pitrat had unsuccessfuUy urged HuU to re- 
move said incumbrance from said lots, and on February 13, 1890, had 
notified complainant that his deed for said lots was not acceptable, and 
would not be received by him; that from and after the 22d of February, 
1890, Pitrat received no communication of any kind from the complain- 
ant in référence to said agreement, and, having no answer to his letter 
of March 1, 1890, he regarded the agreement as abandoned by com- 
plainant, and that he (Pitrat) was entitled to the rescission thereof, and 
accordingly that on the Slstof March, 1890, after said rescission, he sOld 
said patents to the défendant the Dayton Autographic Register Com- 
pany; that the sale was consummated and closed up after said notice of 
rescission and tender, and the purchase money therefor was paid by the 
défendant the Dayton Autographic Register Company to Pitrat. 

The défendants further avèr that complainant uttérly disregarded the 
notice from Pitrat contained in his letter of March 1, 1890, above re- 
ferred to, and no communication of ahy kind was received from com- 
plainant until April 10, 1890, when he made the tender to Pitrat as al- 
leged in the bill; but défendants deny that Pitrat âdmitted that he had 
conveyed the légal title to feaid patent to the Dayton Autographic Régis- 
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ter Company on March 29, 1890, and had delivered the patents to said 
Company. 

The answer admits that the défendant the Dayton Autographic Reg- 
ister Company, having knowledge of the agreement of October 2, 1889, 
between complainant and Pitrat, and also Ml knowledge of complain- 
ant's default in the performance thereof, and believing that he had aban- 
doned it, and that Pitrat could rescind it, did, on March 31, 1890, after 
said notice of rescission and tender by Pitrat, pay to him a part of the 
considération for said patents and take an assignment tiiereof, and is 
now the owner and holder of the same. The défendants further deny 
that complainant is the équitable owner, or has any interest in said pat- 
ents. 

There are other averments, which may be referred to in the opinion, 
but it is not necessary to set them forth in the statement of the case. 

Alfred Rusaell and Young & Young, for complainant. 

John A. McMahm and GottschaU & Brown, for défendants. 

Sage, J., (afier stating the facta as above.) The first contention be- 
tween the parties is whether the contract of October 2, 1889, is an 
executed or an executory contract. Pitrat agreed "to sell, and does 
hereby sell," to Hull the patents, which are the subject of con- 
troversy, for $60,000, payments to be made by Hull, as agreed by 
him in the contract, of $1,500 cash in hand, the receipt of which is 
acknowledged, and the further sum of $8,500 on or before one yearfrom 
the date of the contract, with 6 per cent, interest " on ail sums remaining 
unpaid at the expiration of six months from this date," also 200 lots at 
Jérôme Park, within 30 days, or a reasonable time, with an abstract 
showing a good title. Hull also agreed to convey the Arkansas lands to 
a trustée as a guaranty for the money payments. It was also agreed 
that Pitrat should make a fuU conveyance of the patents to Hull, and 
place the same in the hands of the trustée, to whom the Arkansas lands 
should be convey ed,to be delivered by him to Hull, when he should 
pay Pitrat the en tire money; considération. Upon the authority of the 
Elgee Cotton Cases, 22 Wall, 180, 194, this must be regarded as an exec- 
utory contract. The court, in that case, approve and adopt the state- 
ment of the law by Benjamin in his treatise on Sales, at section 320, as 
folio ws: 

"Where the buyer is by the contract bound to do anything as a condition, 
either précèdent or concurrent, on which the passing o£ the property dépends, 
the property will not pass until the condition be fulfllled, even though the 
goods may hâve been actually delivered into the possession of the buyer, " 

The contract required, Hull to remove a mortgage incumbrance of 
$1,232.75 from the Jérôme Park lots. It is claimed onbehalf of the 
complainant that the contract was in this respect modified, Pitrat agree- 
ing that, if the holders of the mortgage were willing to let it remain, the 
money might be paid to him, and he would accept the deed subject to 
the incumbrance. Pitrat and Hull are in conflict with référence to this 
modification. It is not disputed that Hull, on the 17th of October, 
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1889, sent Pitrat $500, and on the llth of December $100, by draft on 
New York. HuU testifies that those remittances were made under the 
modification of the contract, instead of applying them towards the pay- 
ment of the incumbrance. Pitrat's testimony is that he understood that 
the money was paid on acoount of the 88,500, -which was to be paid 
within one year from the date of the contract. The complainant's state- 
,ment is entitled to the stronger weight, because it is in harmony with 
the correspondence between him and Pitrat, and with other undisputed 
facts in évidence. He testifies that before heleft Gallipolis, Ohio, where 
the agreement was drawn and executed, at Pitrat's home, it was under- 
stood, after it was signed, that it should be modified as above, provided 
the mortgage could remain. Almost immediately after his return to 
Détroit, he wrote to Pitrat, under date October 5, 1889: 

"I got hère Thursday night about eight o'clock, the train being late. Yes- 
terday I looked up interest on Jérôme Park matters. The interest on the part 
I am to convey to you is not due until the Ist of November, but I shall pay it 
to-day. They at the bank said they would prêter to hâve the incumbrance on 
that property remain, as the security was désirable. I will bave the abstract 
brought down to date as soon as I eau, (in a short time,) and send to you. I 
will aiso make a deed to the property, and get our business closed." 

It appears from the testimony that the bank held the mortgage on the 
Jérôme Park lots. 

On the 7th of October, Hull wrote to Pitrat that he could send him 
$500 at any time. No objection was made by Pitrat to either of thèse 
etatements. On the contrary, in his letter, acknowledging the offer of 
tho $500, he stated that it would prove very acceptable, for it would 
"fill up a hole that I bave been in a quandary to know how to fill." 

Pitrat, in a letter to Hull under date January 6, 1890, referring to his 
désire to adjust matters with persons to whom he had agreed to convey 
a part of Jérôme Park lots free of incumbrance, requests HuU to obtain 
a release of the incumbrance from the bank, saying that it would greatly 
oblige him, and "put him on his feet," but he makes this rather as a re^ 
quest than as a demand as of right under the contract. 

Hull, in a letter to Pitrat, dated February 22, 1890, recalls to him 
that he stated to him on the day of the date of the contract that the in- 
cumbrance was drawing only 6 per cent, interest, and could remain as 
long as desired, and that if he preferred to use the money to having the 
mortgage paid he would pay it to hi,m, and would pay the interest on 
his return to Détroit, which he did before it was due, and that Pitrat 
said that he would prefer the money, and then goes on to recite the facts 
substantially as stated above, and adds: 

"ITow, Mr. Pitrat, I was net by our contract to pay you any more money 
until one year from October 2, 1889. I hâve paid you some, and will pay you 
the balance of the amount, $1,232.75, or you may return what I hâve paid, 
and I will pay the mortgage. It is immaterial which way I may do. It is so 
much money either wây." 

Pitrat did not accept Hull's proposition, nor return the money, and 
the mortgage incumbrance was not paid. 
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More than this. HuU mailed ttie abstrapt of title to the Jérôme Iota 
to Pitrat on the 25th of November, 1889. Counsel for Pitrat calls at- 
tention to the fact that in that letter Hull stated that the title was"all 
right, except we may want a quitclaim deed from the Détroit Savings 
Bank, which they will give." But what foUowa immediately makes the 
meaning perfectly clear: 

"Tins to release a tax-deed which was taken in thé interest of George 
Jérôme, of wliOin I purcbased the property, who gives warranty deed, and is 
worth $1,000,000." 

On the lOth of Deeember Pitrat writes to Hull, pointing out errors in 
the abstract, but there is nothing in that letter in référence to the iailure 
to hâve the lots released from the mortgage shown by the abstract. In 
passing it may be remarked with référence to the suggestion that Pitrat 
is an old and infirm man, subject to be easily duped,othat his letter is 
sufBcient évidence of the dearness and strength of his mind, as well as 
of his business sagaoity. Thèse characteristics appear in ail his letters, 
and completely dispose of any suggestion that he was not fully able to 
take care of his own interests. 

On the 13th of Deeember Hull wrote, inclosing his deed for the lots, 
which he had caused to be recorded. In the same letters he answers 
Pitrat's suggestion about the errors in the abstract. 

On the 16th Pitrat wrote to Hull, acknovvledging the receipt of the 
letter last above. Counsel for the défense say that in this letter Pitrat 
requested the release of the mortgage incumbrance on the lots. I do 
not so understand it. He says: "In my last letter I alluded to release 
deed from the Détroit Savings Bank." He further states that one of his 
reasons for desiring to hâve that release at an early date was that he 
was under contract to Convey a certain number of lots, clear of incum- 
brance. The référence is clearly to the tax-title held by the bank, for 
that was the matter referred to in his previous letter. He said nothing 
about the release of the mortgage claim. As his vendee would bave the 
right to insist that every other lot of the 200 should be first sold , and 
the proceeda applied to its discharge, it was not probably regarded as 
practically any incumbrance, so far as he was concernèd, but the tax- 
deed was for ail the lots, and may hâve been regarded as a very serions 
incumbrance. If he had not modified the contract in respect to the mort- 
gage, it was his duty to décline to receive the deed. But he did receive 
it, and retain it, until he presented it and had it attached to his dép- 
osition given in this cause. 

It appears from the testimony of Hull that when he made the contract 
with Pitrat he had money in bank more than sufïicient tO pay the mort- 
gage on the lots. I cannot understand why, if the mortgage was not to 
remain, he should pay the interest upon it in advance. He could save 
nothing in the way of interest by anticipàting at that time the payinent 
of any portion of the $8,500, because interest on that sum was not to be- 
gin to run until six months after the contract. My conclusion is, there- 
fore, that the contract was so modified as to substitute the payment of 
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the araount of the incumbrance to Pitrat for the paymetlt of the incam- 
brance itself. See Railroad Co. v. Trimble, 10 Wall. 376, 383, where 
the court, by Justice Swayne, says: 

"The most solemn contracts under seal, where the statute of frauds is net 
involved, may be changed or abrogated by a new paroi agreement, express or 
implied; and a contract within tbe statute may.be taken out of it by tlie con- 
duct of the parties. " 

The bill is for spécifie performance. Although generally equity will 
not decree spécifie performance of contracts relating to personal property, 
for thé reason that an action for damages aifords an adeq[uate remedy; 
agreements for the assignment of patents, for the delivery of chattels 
wbich can be obtained only from the vendors, and for the renewals of 
leases, will be enforced, on the ground that otherwise irréparable injnry 
may be inflicted. Hapgoodv. Rosmstock, 2B Fed. Kep. 86; New York, 
etc., Co. V. Union, etc., Co., 32 Fed. Rep. 788; Pennsylvania R. Oo. v. St. 
Louis, ete., R. Co., 118 U. S. 290, 298, 805, 6 Sup. Gt. Eep. 1094; 
3 Rob. Pat. § 1228; Adams v. Messinger, 147 Mass. 185, 17 N. E. Rep. 
491; Satterthwait v. Marshcdl, 4 Del. Ch. 337; Reese's Appeal, 122 Pa. St. 
892, 15 Atl. Rep. 807. 

But it is urged that the contract was rescinded. It appears in testi- 
mony that on the 29th of March, 1890, Pitrat gave to Thomas S. Jérôme, 
of Détroit, a power of attorney, in which he expressed his désire and in- 
tention to rescind and annul the contract, to renounce ail rights, claims, 
and obligations under it, or in any way growing out of it, and to retum 
to Hull every part of the considération received from him, on the ground 
that he had utterly failed neglected and refused to carry out his part 
of the contract. He therefore gave to Jérôme full powèr to retum and 
tender to Hull deeda for the lands conveyed by him, being the Jérôme 
Park lots; also for the lands in Clay county, Ark., which Blackaller had 
conveyed to him, (at precisely what date does not àppear,) and also ail 
the money received from Hull, giving Jérôme full power to act for him 
and do everything necessary in the premises, including the exécution 
of deeds and indentures. 

On the 31st of March, 1890, Jérôme called on Hull at his oSice in 
Détroit, and, having shown him the power of attorney, stated that by 
virtue thereof-he had certain deeds and some money to tender him on 
behalf of Pitrat, who, he wished to announce, utterly rescinded and an- 
nuUed the contract of October 2, 1889. Then Jérôme handed Hull two 
deeds, one from Blackaller to Pitrat and one from Pitrat to Hull, of the 
lands in Clay county, Ark. Hull received thèse, saying that they were 
what he wanted, and that he had written for them. Then Jérôme handed 
Hull a dèed from Pitrat for the Jérôme Park lots, which Hull declined 
to receive. Jérôme then produced an envelope, containing $1,130.65, 
in legal-tendergreenbacks and coin, tearing open the end of the envelope, 
bringing the bills part way out, and sayirig, "Mr. Pitrat wishes to re- 
tum to you the money he has received from you in this matter, with in- 
terest to date," and handed him the envelope with the money, stating 
tbe amount as above. Hull said he did not question that Jérôme had 
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stated the amount correctly, but declined to receive it, remarking that 
he did not want it; that it belonged to Pitrat. He claimed also that 
he had paid Pitraté2,100. Jérôme asked if he included in his^stimate 
$1,000 paid Pitrat in June, 1888, on an option for the purchase ofthe 
patents, then held by Mr. Ward and Mr. Wilson. HuU said that he 
did, and notified Jérôme that he was ready to carry ont his contract with 
Pitrat. This notice Jérôme declined to receive, on the ground that he 
was not authorized by Pitrat to receive any notice. Hull, on the other 
hand, expressly declined to receive the Jérôme Park deed and the money , 
and stated that his contract with Pitrat was in force, and that he should 
insist upon it. Jérôme then deposited the money with McLellan and 
Anderson, bankers, of Détroit, to the order of Hull, as he notified Hull 
he would do, to be delivered to him upon his request, and gave him no- 
tice thereof. Jérôme çtates in bis déposition that atthe time of the ten- 
der referred to he did not demand from Hull a performance of his con- 
tract with Pitrat, and in answer to the question whether he called Hull's 
attention to any respect in which Pitrat claimed he had not performed,, 
and asked him to perform in that respect, stated that according to his 
recollection he said that Mr. Pitrat considered that the contract of OctO'^ 
ber 2d had not been çàrried out by him. 

On the same day he telegraphed the substance of his interview with 
Hull to Mr. Gottschall, of Dayton, who was counsel for the défendant 
the Dayton Autographic Register Company , which company, Jérôme tes- 
tified, intended to buy Pitrat 's patents as soon as he was in position to 
sell tbem. 

Jérôme further testifies that the power of attorney was raade and de- 
livered by Pitrat to him at Gallipolis, Ohio, on the 29th of March, 1890, 
Mr. Gottschall being présent, as attorney for the register company, with 
Mr. Grume and Mr. Kirby, both interested in and also representing that 
company, and that the $1,130.55 tendered to Hull was furnished Pitrat 
by that company, which then had an agreeement in writing with Pitrat 
for the purchase of the patents. 

To make the statement of the case complète, it is now necessary to re- 
fer to certain other contracts made by Pitrat prior to October 2, 1889. 
The first was dated June 1, 1889, and was with Ward and Wilson, for 
the sale of thèse same patents. It provided for a considération of $1 ,000 
to be paid within 30 days. That money was paid. It further provided 
that Pitrat should transfer the fuU and complète ownership of the pat- 
ents by deed to Blackaller, as trustée, and that upon the performance of 
the conditions by Ward and Wilson, Blackaller should assign them to 
John T. Mulheron, Hull, Ward, and Wilson. 

The contract further provided that if Ward and Wilson (who repre- 
sfented themselves and HuU and Mulheron) should fail to perform the 
agreement, the $1 ,000 should belong wholly to Pitrat. 

On the 24th of October, 1888, a new agreement was entered into by 
Pitrat with the Détroit Computing Scale Company. It recited the exé- 
cution of the agreement of June 1, 1888, and that, on June 29, 1888, 
Pitrat had executed a deed of trust for the patents to Blackaller, he to 
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convey, if the contract was complied with, to Mulheron, HuU, Ward, 
and Wilson, who subsequently associated themselves together and formed 
an incorporated company under the name of the "Détroit Computing 
Seale Company," and transferred to said company their rights in the pat- 
ents; wherefore it was agreed that the scale company should buy and 
Pitrat should sell ail his right, title, and interest in the patents, subject 
to the provisions of the contract of June 1, 1888, with Ward and Wilson, 
excepting that the time for payment and performance on the part of the 
scale company was extended for six months from December 1, 1888, 
and it was agreed that Blackaller should convey to the scale company 
instead of to the parties named in the first agreement. The time for the 
expiration of this contract was fixed at June 1, 1889. It was signed by 
Pitrat and by the scale company, per HuU, vice-président and gênerai 
manager. 

On May 11, 1889, an ^reement was entered into between Pitrat aad 
the Détroit Computing Scale Company that HuU should within 10 days 
convey to Blackaller in trust the Arkansas land, and that Pitrat woùld 
then extend the time for payment and performance of the contract by 
the scale company to October 1 , 1889. This contracta which was signed 
by Pitrat and by HuU, further provided that if the scale company should 
then be in default, BlackaUer should convey the Arkansas lands to Pi- 
trat, and the same should be his sole property. 

On the 17th of May, 1889, Pitrat, without any considération, agreed 
with HuU that in the event of the failure of the scale company to carry 
out its agreement on or before October 1, 1889, HuU, for himself, should 
bave 10 days within whidh to carry it out for his own benefit, subject to 
the conditions and stipulations binding upon the scale company. 

The conditions of the contract with the scale company were not per- 
formed by that company, and on the 2d of October, 1889, HuU made 
the contract upon which this suit is based. 

The next failure alleged against Huli is that hedid not pay the $1,500 
in cash, the receipt of which is acknowledged in the contract of October 
2d. HuU testifies that the $1,000 which he had paid on account of the 
préviens contract was included in and by consent made part of the$l,500. 
He is undoubtédly right in this claim. That there is no considération 
for his agreement with Pitrat of May 19th is of no conséquence. Hè 
had individuaUy paid the $1,000. That contract was effective as a 
waiver of the forfeitures under the préviens contract, and the rights of 
the parties now rest upon the contract of October 2, 1889, which was 
upon a new and diflereut considération. The préviens contracts called 
for the conveyance of 150 Jérôme Park lots. The contract of October 
2d called for the conveyance of 200 Jérôme Park lots. The acknowl- 
edgmei.t in the contract of October 2, 1889, of thè receipt of $1,500 by 
Pitrat, over his own signature, is so strongly corroborated as to settle it; 
in my opinion, that Huli's account of the transaction is correct. 

The objection that HuU did not remove the mbrtgage incumbrance 
upon the Jérôme Park lots bas already been disposed of. 

It is also objected that hedid not convey the Arkansas property as he 
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agreed to â,Q. This objection is net tenable. That property was to be 
cofiveyed t.o a trustées. HuU norainated a trustée, Albert F. Moore, of 
Gallipolis, "wbo had beeu suggested by Pitrat. Hull's son saw Moore, who 
signified his willingness to accept the trust, and Pitrat wâs so notified. It 
appears from Pitrat'sown testimony that he obtained froni Blackaller 
a reoopveyance of the patents about December 16, 1889. There seems 
to ha(Ve been no goodreason !why he did not at thesame time obtain the 
recoaveyance of the Arkansas lands. He did in fact obtain that recon- 
veyancQ later, but did not ofFer tô convey to Hull, nor to Moore, as 
truiitee; neither dîd he transfer the patents to Moore in trust. Pitrat's 
agreeïnentto so transfesc the patents in order that theyinight be trans- 
fetied to Hull was coneurrent with; Hull's agreement to convey the Ar- 
kansas land to the same trustée, and so long as he was in default in re- 
spect to the transfer of the patents, and did not offer to make that trans- 
îexi liehad no right ito complain of Hull's failure to convey the land. 
More especially had heno such right when in fact,: before he undertook 
to rescind, Blackaller had çonveyed the land to hinî, and he himself held 

tbe titlç, 

Right hère it naay be remarked that equity, under •the; provision of the 
contrapt requiring Pitrat to transfer the patents to:-» trustée, as above, 
would regard Pitrat, ,upon his iîailure to make that transfer, as himself 
holding the patents in trust for the beneôtôf Hull, subjectto the provisions 
of the: qontract. This • considération alone would . be ample to maintain 
the équitable juriedietionof this eourtto enforce thei coûtract. 

There is another item of testimony bearing upon the question of the 
right of Pitrat to rescind thtft must not be lost sight bf, for it condemns 
him out of his ownmouth. In his déposition givén oia the 29th of Jan- 
uary, 1890, in the case» oî JVardv. Détroit Computing Scàle Company et al. , 
he testified that HuE owed him upon this very contract the sum of 
$7,900, thereby recognizing it as in fuU force and efifect long after the 
alleged default for which he gubséquently claimed to rescind it. As to 
the efifect of this testimony in thàt suit, see Clough v. Railway Co., L. R. 
7 Exch. 26, and Gray v. Fowler, L. Rw 8 Exch. 249, 280. 

There is no case hère for rescission. The contract contains no pro- 
vision for regcission. ; No fraud is shown. Hull was not in default. If 
he had been, Pitrat would hâve had no right to complain, for the rea- 
son that he was at least equally in default, and that after he was fully 
aware of Hull's default he affirmed the contract by his testimony in a 
suit relatingto thèse same patents, to which Hull was a party. 

It is not denied that on the lOth of April, 1890j, HuU tendered to 
Pitrat full performance of ail the terms of the contract. That the de- 
fendant the IDayton Autographic Register Coùipany became a purchaser 
with fuU rnotice of Hull's equities is an admitted fact. Indeed, it may 
be feirly qonçluded from .the testimony; that Pitrat's désire to rescind hiB 
contract, with Hull, and the steps taken to acComplish that end, were 
suggested aqd stimulated; by that conatpany and its agents in their eager- 
ness to secure the patents. The objection that Hull had no title to the 
Jérôme Park lots is not, in my opinion,, sustained. I am cleairly of the 
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opiniôa that the equity of this case is altogettiér with the complainant, 
and the decree will be in his favor, accorâing to the prayerof the bail, 
•with costs. 



UJiiTED States «. Gayle. 
{DistHct Court, E. D. South CaroUna. January 80, 1891.) 

1. SeRVTOB OÏ PROCBSS— EVIDENO». 

An afBdavit by a deputy-marshal, indorsed on an original writ of personal service 
tbereof on the défendant, prevails over the defeadant's déniai that the vrrit was 
ever served, where the occurrence took place 18 years before. 

ACTIOKS ON JuDaUENTB — BB8 AdJCTUCATA. 

In an action on a judgment, where the order for judgment recites that "this writ 
havlng been personally senred on the défendant, and no appearance having been 
entered, " etc., défendant cannot contend that sfae bad no notice of the original suit, 
and that the bond on wtaich it was brought against her as surety was Toid as to her 
becaùse of her coverture at the time she executed it. 

At Law. 

Action by the United States against Mittie Gayle. 

AMal Lnthrop,}]. S. Atty. 

T. J. Kirkland and 0. B, Northrop, for défendant. 

Simonton, J. The plaintifF sues upon a judgment obtained by de^ 
fault against the défendant in this court, entered 3d Augùst, 1872, in the 
sum of $532.58-, and ofl'ers the record ih évidence. The défendant in 
her answer dénies that she was ever served with the writ in the original 
case, or that she had any notice whatever of the suit. She also avers 
that the cause of action was the bond of her husband as postmaster, 
dated in 1867, that her name aj^ears as his surety, but that she wais 
then a married woman, under disability as such; and that the bond was 
void. The record in évidence has indorsed on the writ theaCBdavit of 
the deputy-marshal that he served the défendant personally. There is 
excellent authority for the position that the return is conciusive as to the 
parties to the action. Murfree, Sher. § 868, and cases quoted in note 
2 Crock. Sher. § 44, p. 30. But, decidirjg this question as a matter of 
fact, the contemporah'eous entry made bj^ thé deputy-marshal of an oc- 
currence 18 years ago prevails with me over the recollection of the de- 
fendant. I am of the opinion that she was properly in court. The or- 
der for judgment filed 3d AùgiïSt, 1872, réi6itès: "This writ herein hav- 
ing been personally served on the défendant, and np appearance having 
been entered," etc. This being so, and the action being on a doojestic 
judgment, her défense cannot avail her. 

When it appears upon the record that the court had jurisdiction of 
the person of the défendant, it cannot bi9' controverted. Westerwdtv. 
Lewis, 2 McLean, 514. It is a maxim in law that there can be no avfiiv 
ineiit in pléadihg î^àinst tîïjE! tàlidity of a record, tliough there may be 
agaîhst itë'opératîbh.' Theréfore no matter can be pleaded which existed 
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anterior to the recovery of the judgment, and the original défendant can- 
not plead that the judgment was obtained against him by fraud. 2 
Saund. Pi. & Ev. 255; Preem. Judgm. §§ 131-133, 150. 

In Gook V. Darling. 18 Pick, 393, in an action of debt on judgment, 
défendant pleaded that at the time of the commencement of the action 
he was not, and never had been, an inhabitant of the commonwealth, 
that he was not in the county in which it was said that he had been 
served, and that he had no notice of the action. PlaintifF demurred. 
The court say: "The judgment declared on is a domestic judgment of a 
court of common-law jurisdiction, to which writ of error lies to reverse 
the judgment, if erroneous; but, until reversed, it is conclusive. De- 
murrer sustained." 

In Richards v. Sldff, 6 Ohio St. 586, an offer being made to prove 
that the défendant at the time of entering judgment was but two years 
old; and that no service of process had been made on him, the court 
said: "The record in this case is not siïent. It recites that due notice 
had been given. This is a finding of the court, and, being shown by a 
record importing absolute verity, cannot be contradicted." See, also, 
Walker v. Oronkite, 40 Fed. Rep. 134; Turner v. MaloTie, 24 S. Gj 403. 
Notwithstanding that there are some cases to the contrary, the weight of 
authority is that the case of afeme covert is no exception to the ruie. 
Freem. Judgm, § 150, and cases cited.' Especially is this true when 
the record nowhere discioses the fact that the défendant is a feme covert. 
The prinçiple is that, when a party has had his day in court, and has 
been afifbrded the opportunity of a défense, the judgment settles ail ques- 
tions made, or which could hâve been made, pertinent to the issues. 
Se lorig as such judgment remains unreversed, it is conclusive. 

In this proceeding, judgment must be for plaintiff. If the défendant 
wishes to secure her rights, she must attack the original judgment in some 
direct proceeding. Freem. Judgm. § 134. 



Latta v. Cliffoed et al. 
(Circuit Court, D. Colorado. January, 1891.) 

BraOTMBST-i-LlMITiLTION OP AoKON— AdVBBSE POSSESSIOIT. 

, ,Since there is no statute of Colorado on the subjeot of title by adverse occupation, 
and the commou law as it stood in the fourth year of James I. has been adopted, 
(Qen. St. Colo. p. 170,) SI years' adverse possession of land is no bar to ejectment 
by the bolder of the f ee-simple title. 

At Law. 

S. L, Oarpenter, for plaîntifiF. 

8. Ê. Broume, for défendants. 

•Morse v. Toppan, 8 Gray, 411; Swayne v, Lyon, 67,3Pa. Bt. 441; and cases qnoted by 
ïïteomaa In the sections rèferréd to. On the other sidè, see a list of cases quoted in 13 
Amer. & Eng. Snc, Law, p. 89, note 3. 
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Hallett, J. This is an action of ejectment, to whîch défendant 
Clifford answers that the cause of action did not accrue within 21 years. 
It appears that défendant intended to plead 21 years' possession of the 
land in controversy, and plaintifF accepts the answer in that way, and 
demurs to it; so that the question for considération is whether 21 years' 
adverse possession of lands in this state will bar an action for the pos- 
session by the holder of the fee-simple title. It is conceded that we hâve 
no act of assembly of such purport. As limiting actions for the recovery 
of real estate, we hâve only the act of 1874, which requires five years' 
payment of taxes under claim and color of title. Gen. St. p. 675. No 
such rule was recognized by the common law. Angell, Lim. (6th Ed.) 
p. 9. We hâve adopted the common law as it stood in the fourth year 
of James I. Gen. St. p. 170. The first act of the English parliament 
limiting real actions to 20 years was 21 James I. c. 16, some years after 
the time fixed by our act. Probably 32 Hen. VIII. c.^ 2, may be 
invoked in a proper case as being part of the common law in the fourth 
year of James I. , but the later act was not in the common law at that 
time. The act of 21 James I. has not been accepted as common law' in 
this country, as appears from numerous acts of the several states. 3 
Washb. Real Prop. (5th Ed.) p. 179, note. If the English act wasre- 
garded as coitimon law, the législation of the several states would be in 
very différent terms. There is a rule of common law relating to incor- 
poreal hereditaments which is referred to in 3 Washburn, as foUows: 

"The différence, howev.er, between them consists in this: that common 
law fixes what length of enjoyment of an ihcorporeal hereditament, like a way, 
a water-course, and the like, sball be deemed sufflcient évidence of an owner- 
ship of the right; while, as to the land, the period is fixed by statute, and is 
called a • limitation, ' beyond which no man may set up a title adverse to the 
presumed title of him who has been pel'tnitted for that length of time to en- 
joy uninterrupted possession of the Same. The theory of prescription was 
that the right cl; imed must hâve been enjoyéd beyond the period of the mem- 
ory of man, which for a long time in England went back to the time of Bich- 
ard I. But, to obviate the necessity of such an impossible proof, it becamei 
customary to rely npon the presumption of a deed baving been given, and of 
its baving been lest, after sbowing an enjoyment for a suflBcient length of 
time. The màtter is regulated in England now by statute, (3 & 4 Wm. IV. c; 
71,) and, in the United States, grants of incorporeal hereditaments are pre- 
sumed upon proof of an adverse enjoyment which has been exclusive and 
uninterrupted for twenty years, or the period of time fixed by the respective 
statutes of the several states as the limitation inrespectto lands themselves." 

This rule relates to a diflferent subject, and is applicable onlyiin anal- 
ogy to the statute of the state. In this state it could only be applied 
in connection with the five-years act of 1874, for the reason that there 
ifl no other act of limitation as to realty. The failure of the assembly 
of this state to enact a law on the subjeot of titlé by adverse occupation 
in connection with the act of 1874 is very significant. It shows that in 
the opinion of the assembly the time has not arrived for enacting a rule 
on tha;t subjebt. This is a new country, in which presumptions as to 
titles are as yet not much needed. 

The deœujTer to the third answer wiU he sustained. 
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BiBD V. United States. 
{District CmiTt, JD. Maine. January 23, 1891.) 

î. DiSTBIOT Attobnbt — Pees. 

Counsel fées allowed to a tTnited States district attomey by the coiirt cannot bo 
reduced by the attomey gênerai. 
S. Same. 

A district attomey is not entitled to feès tôt obtainlng warrants for tbe removal 
of prisoners arrested in oite district and triable in anotner.. 
8. Same. 

But he is entitled to a per diem for attendance before a commissioner to exam- 
ine poor oonvicts applying for âischarge; and for attendance before a commissioner 
on days when recognizauces are taken, thougb no witnesses are examined. 

At Law. 

George E. Bird, pro se. 

Isaac W. Dyer, U. S. Àtty. 

Webb, J. This is a suit for the amount of sundry fées for officiai 
services as United States attorney. 

1 and 2. The judge who presided at various trials on indictments which 
resulted; in verdicts of conviction allowed certain counsel fées to the pe- 
titionèr under section 824 of the Revised Sta tûtes. The attorney gên- 
erai eut off from the coùtasel fées approved by the court in ail $80. 

: 3. This item is for preparing and presenting papers to procure war- 
rants for thè removal from this district to the district where they were 
triable of aCcuSed persons foUnd and arrested hère. For thèse services 
în each case an allowaiicé bf $10 isdemanded. 

,'i. A per diem fee for each of seveç days for attendance before United 
iSt^tes comnaissioners in cases of persons charged with violations of law, 
at$5,peKdayi $35, disallowed by the accôunting officers Upon the theory 
that busiti^ transàcted beforé the commissioners on days when no wit- 
ïièssès were examined doës not warrant the charge of a,pej- diem fee, 

; 6. 'Àttèndailce on 33 éeparate days before commissioners, to examine 
poor poRvicts applying for discharge under section 1042 of the Revised 
Stâtutes. ; This item was amended before the hearing by striking out 
from.the> ;petition the charges of April 6, 1888, for examination of Vead 
Lîbbyi that ôf May 28th, in the case of Mary C. Purcell; and that of May 
âffth, iû ctts'e bf Sàrah T. Gonrier, leàvirig charges in 30 cases, at $5 per 
dayi iniéach i $150. Thèse charges were disallowed, because it was held 
byjtheaccouhting officers-that no fee is provided for such services. ' 

)■ 6; Thé pétition was> further àmended by strikiûg oiit the whole of 
thiSiitem, consisting of attbrhey's fées of $10 in U. S., Pltj^,, v. Hannah F. 
Eréiman, &nd o( $5 ia SarneVé Àièùm Drake et als. 

07 1 find that the atttirhéy performed ail the services specified in this pé- 
tition; that the disallowances stated wërei made by the accôunting offi- 
cers upon examination' jof his acëdunts,farwàrded after due présentation, 
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vèfification, and «pproval in open court; that cotinsel feës were allowed 
by tbe court; and were reduced, as set forthj that in the cases beforô 
commissioners, on the days for which jj^r dieto fées were disallowed no 
witnesses were examined, but prisoners were brotight in by thë marshal, 
theofficer's returns upon the precepts were examined, the prisoners were 
arraigned and pleaded; sometimes upon the motion of the government, 
and sometimes on that of the respondent, supported by reasons found 
by the commissioner sufBcient; the hearing Was adjourned to a later day, 
and the party recognized or was committed for appearance at the ap- 
pointed time. In no instance was such adjournmenthad with any pur- 
pose of increasing fées or multiplying days' attendance. 

CONCLUétONS OF LAW. 

The ppwer to ^IIqw counsçl fées résides in thepourt, and allowanjesefl 
made are not subject to réduction by any other offl;cer« , U.S.v. fTaters, 
183 tj. S. ,208, 10 Sup. et. Rep. 249. For , sévices" in pbt^ining war* 
rants fprthç removal of pj-isqners from this tQjanother diist,rict, nothiog 
can be alloyed. If it was^ part of the attorney's officiai dwty, withW 
spécial instruction from thé department of justice, tpfittend to this, busi- 
ness, it roùst be regarded as ^'enjoined onbimby thç/law of his f^^ce,^. 
for which he must "take as compensation what the la,w giveSitiin^;" pne 
of the many gênerai and undefined duties for which ^e is pajd theggn- 
erou? salary bf $200.; Stantonj. U. S.t^j .^edL^sp,..25i-^2^7-...:T!he 
fées for fttténd^pce befpre commissioners on -the (^&ya when rec£!gnii89PC<J 
was taken and hearing was continued are ppperly çharged, and;th8;pe- 
tiiionôr 18 entitled to payaient pf the sam©, ai>d; tlje game ig my cOQçlUr 
sion in respect to the attendance for examination of popr convicts ,apf)ly: 
ing for discharge, lï. S. v.Jon^, 134 U. S. 483^ lO^up-Ct. Rep.ftJS; 
Sïantonv. ex ^.,37 'Fèd, Rep. 259. ^ ; - : :.. : ,, ; ; ;, 

Letjudgpaentl>e entered for the petitioii^r for $2,6^. i 
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(Cïrwit Cowrt, A^ I). Ftortdo. ïebruary ie, mi.) i , / 

ytmGStBNT—RsviyAi/—I'AliTNBitsaiP— Citation. 

Civil Codé liai art. 8547, provlding for reviving a ÎTiidginent, presCrifees ttiàt H 
ma^ be done by having a citation isaued "te the défendant or hia represbm&tive, 

• * « and.if^uchdefendantbe absent, and not represQ^tsd, tbe çouFVm^t^P- 
point a euraUrrad hocto represent him iu the prooeedings, upon wbicti eu/rçiiar. 
ad hoc theeitatloil shall be'sôrved." Setà^ tbaï a iuâgàiëni rendered.agamst à 
partnersbip and tbe members; indivldnally!, fn solidoi èanaot- be rerïTed againSt ti, 
member wno bas since left^be 8l<a»te,wber0 ttte citation is to; and tlie appoiatntent: 
curotor od iflC f or, the pârtnership only. 

■■- At-Law.' '.■:■ '^ ■■.'■■!'■ .'l' ■ ' / '.../:■.■.■■■'■'.!...' ■■■;■•':;' 

Civil Code ;Ea; art. 3547, providesi thatM'all judgthents fot money 
? * *L sheH bé pnescribed; by ,the iapse of têû yearâ from thé iéàdl-i 
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tion of such judgments: provided, however, that any party înterested in 
any judgment may hâve the sanae revived at any time before it is pre- 
6cri|)ed, by having a citation issued, according to law, to the défendant 
or his représentative, from the court which rendered the judgment, un- 
less défendant or his représentative show good cause why the judgment 
should not be revived, and if such défendant be absent, and not repre- 
sented, the court may appoint a curator ad hoc to represent him in the 
proceedings, upon which curàtor ad hoc the citation shall be served." 

H. Bisbee, for plaintiff. 

Oooper <fc Cîjoper, for défendant. 

Pardee, J. a stipulation in writing havîng been filed in thîs case, 
waiving trial by jury, the cause thereupon being tried by the court, after 
hearing évidence ànd argument, the court finds the foUowing facts in the 
case: On January 19, 1876, the Mitchell & Rammelsburg Furniture 
Company brought suit against the firm of Sampson Bros. , in the sixth 
district court for the pariâh of Orléans, state of Louisiana, to recover the 
contents of a certain promissory note made by Sampson Bros, to the or- 
der of petitioner, dated January 1, 1876, for the sumof $7,778, with 8 
per cent, interest from January 1, 1875, until paid. On the same day 
citation directed to Sampson Bros, was issued, which, on the 22d day of 
January, was served personally on A. Faunce, agent of said Sampson 
Bros. , who accepted service of the same. On the 28th of January fol- 
lowing, a supplemental pétition was filed and allowed by the court, al- 
leging ail the allégations of the original, and praying for citation against 
Frank G. Sampson ànd Chandler Sampson each, individually, and as 
members of the firm of Sampson Bros., and for judgment as prayed for 
in the original pétition. Afterwards, on February 11, 1875, the défend- 
ants by counsel filed in said court the following answer: 

"And into this honorable court corne défendants by tbeir undersigned 
counsel, who, for answer to the plaintiff 's demand, denyall and singly the al- 
légations therein contained. Wberefore they pray to be hence dismissed, with 
costs, and for gênerai relief. 

[Signed] "Bbeaux, Fennee & Hall, 

"Attorneys for Défendants." 

On March 1, 1875, the court rendered the following judgment: 

"And after hearing the pleading and évidence, the court considering that 
the law and the évidence are with the plaintiff, it is ordered, adjudged, and 
decreed that there be judgment in favor of the plaintiff, the Mitchell and 
Rammelsburg Furniture Company, and against défendants, the flrm of Samp- 
son Brothers, and Chandler Sampson and Frank G. Sampson in soîîdo, in the 
sum of seyen thousand seven hundred and seventy-eight dollars, ($7,778.00,) 
with eight per cent. (8 %) yearly interest from Ist January, 1875, until paid, 
and costs of suit, /udgment signed 6th March, 1875. 

[Signed] "A. SAtrdiEE, Judge." 

Afterwards, on January 28, 1885, the Mitchell & Rammelsburg Fur- 
niture Company filed a pétition' in thè civil district court for the parish 
of Orléans, state of Louisiana, the légal successor of the sixth district 
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r-ourt for the parish of Orléans, which rendered the aforesaid judgment 
as follows: 

"The pétition of plaintifl berein with respect represents that said plaintifl 
originally obtained judgment against the défendant herein before the honora- 
ble the sixth district court on the day of March, 1875; that said judg- 
ment was signed on the 6tb day of March, 1875; that the same bas not been 
paid in whole or in part, and ia about to be prescribed by law ; that your plain- 
tiflf is desirous of having such judgment revived by having citation issued to 
the défendant, as prescribed by article 3547 of the Civil Code of Louisiana: 
wherefore he prays that the défendant be cited according to law, and, after 
due proceediiigB, that the said judgment be revived, as prescribed by article 
8547 of the Civil Code, and plaintifis pray for ail gênerai and équitable relief. " 

Upon the said pétition citation was issued, directed to Sampson Bros. , 
New Orléans, La., jeis follows: 

" Sampson Brothera, New Orléans, La. : You are hereby sum moned to com- 
ply with the demand contained in the pétition of whicb a copy accompanies 
this citation, or deliver your answer to the same in the office of tbe clerk of 
the civil district court for tbe parish of Orléans, witbin ten days after the 
service hereof. 

"Witness, the honorable judgéB of the said court, this 20tb day of January, 
in the year of our Lord 1885. 

ÎSigned] "James Davies, Deputy-Clerk." 

Upon the said citation the sheriff made return as follows: 

"Beceived January 28tb, 1885, and on : — , after due and diligent searcb 

on inquiry, I was unable to flnd Sampson Brothers, défendants berein; was 
credibly informed tbey were out of the state of Louisiana, and réside in the 
State of Florida. Betumed January 30, 1885. 

£Signed] "E. A. McIntyhe, Deputy-Sherift." 

On February 3, 1885, on the motion of attomey for the plaintiff, sug- 
gesting the al'oresaid return, it was ordered by the court that Meyer 
Gutheim, Esq., be appointed cwraior ad hx to represent said absent de- 
fendants. On February llth said cwrator ad hoc tiled tbe following an- 
swer: 

"Civil Distbiot Cottet— Division D. 
" Mitfihéll and Sammelsburg Furniture Company vs. Sampson Brothers. 

"How into court cornes dfdt., through Meyer Gutheim, our. ad hoo, and, ac- 
knowledging service of the pétition and citation herein, pleads a gênerai dé- 
niai ; wherefore he prays to bé hence dismissed, with costs." 

Thereàfter the civil district court for the parish of Orléans rendered the 
following judgment: 

"Mttohéll and Rammelsburg Furniture Company vs. Sampson Brothers. 

"This cause came up this day for trial. Présent, W. S. Benedict, for 
plaintiff, Meyer Gutheim, curator ad hoo, for défendants. Herein, after hear- 
;ng pleadings, évidence, and counsel, the court considering the law and évi- 
dence to be in favor of plaintiff, it is ordered that there be judgment in favor 
of the Mitchell and Bammelsburg Furniture Company, herein represented by 
Kobert Mitchell, liquidator, and against défendants, Sampson Brothers, and 
against F. G. Sampson and Chandler Sampson, the members of said Srm. in 
solido, reviving the original judgment berein rendered on the Ist, and signed 
on the 6th, of March, 1875; and, in accordance therewitb, that tbe plaintiff 
do bave and recover f rom défendants, in solido, the sum of seven thousand 
vASv.no 2 — 8 
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Beven hnndred and seventy-eight dollars, ($7,778.00,) witb «ight per cent 
(8%)interestperannumfromtlielstofJanuary, 1875, u util paid, and ail coste 
of suit. Judgment rendered Marcb 24, 1S85; judgiuent signed March 30, 
18Ç6. 

[Signed] "N. H. Rightoe, Judge." 

On December 31, 1876, Chandler Sampson and Frank G. Sanapson, 
both of the city of New Orléans, parish of Orléans, state of Louisiana, 
executed, by public act before a notary of said city, their joint and sev- 
eral power of attorney to George; A. Faunce, a copy of which is made 
part of thèse findings. On or about the Ist day of January, 1875, the 
commercial firm of Sampson Bros., theretoforedoing business in New 
Orleaps, was dissolyed by agreement between the partners, Frank; G. and 
Chandler Sampson, and their place of business was plosed, the partners 
tbemselvep, leaving the state, and thereafter residing in the state of Flor- 
ida.." ■ ,.--.j , ■ . 

' . :: CONCLUSIONS OF LAW. ■ • . ■ 

Cohsîdering the ïbregoing fac¥s,'we aré-of the opinion thàt judgment 
shpijld he for the défendant, dismissjLpg the plaintifffs demand, with 
costs. The judgment obtained in the sixth.district court of the pariah 
of Orléans, state of Lotiisiana, àgainst the firm of Sampson Bros, and 
Frank G. Sanjpaon and Chandler Sampson injSolido, havingbeen ren- 
dered upoR an appearance for them by a reputable counsel, was a valid 
and :binding judgment, and so remained under the làwsof Louisiana for 
10 years following its rendition. : The proceedings of the civil district 
court, in 1885, hereinbefore recited,; to revive the said judgment, as pro- 
vided for hy article 3547 of the Civil Code of Louisiana, weïe of tio force 
and effect against the défendant Frank G. Sampson,ibécàuse no legûl' ci- 
tation was issûed and seirvecl upon him^ nOr tipon any légal représenta- 
tive of bis, as required by the lawof Louisiana. On the dissolQtioa of 
the fiïâi of Sampson Bros., thécloaing of their business place, and the 
removal of the partners from the state, the said firm ceased to exist, and 
the citation issued aûd directed to thé firm of Sanipsbn Bros., and the 
appointment of a eurdtor ad hoc for sàid Sampsbïi Bros., if of any effect, 
had no biiiding force upoh the indîviduals who had férmërly composed 
the said flrm.\ Gdîennie v. AkM ^irV, 17 li&. 42] Uéf&rman v. Bren- 
ham, 1 La. Ann. Î46; McChskeyv. Wincfield, 29 La.'Àim. 141. 

It is therefore ordered, adjudged, and decreed, that the plaintiff, the 
Mitchell & Rammelsburg Furniture Company, take nothing by this 
suit; and that the défendant, Frank G- Sampson, dp recover of the said 
plaintiff the costs herein to be taxed. 
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United States v. Smith. 
{District Coitrt, W. D. Soufh CaroUna. February 5, 1891.) 

INTKRNAL REVENCE— ReTAIL LiQU'OB ÏJEAIiBK. 

A practioiag physician, living in the oountry, who, when he presoribes whisky 
for bis patients, furnishes the liquor. himself, cbarging the usual price, witbout 
baviûg pàid the spécial tax, is gullty of a violation of Eev. St. U. S. § 8242, requir- 
ing payaient of a spécial tax by ail retailers of spirituous liquors. 

Indictment for Garrying on thé Business of Retail Liquor Dealer with- 
out having Paid the Spécial Tax. 
A, Lathrop, Dist. Atty., for the United States. 
M. F. Ansd, for défendant. 

SiMosTON, J., (charging jury.) There îs no dispute as to the main 
facta of'thiâ case. The défendant, a practicing physician, living in the 
country; is in the habit, when he prescribes whisky for his patients, 
of furmshiiig the liquor himself, cbarging the usual price. He has not 
paid the spécial tax. The section (3242) of the Revised Statutes' rè- 
quires ail persons who retail spirituous liquors to pay a spécial tax. The 
chapterôfwhich this section is a part makes two exceptions only,— vint- 
ners who séll wine of théir own growth at the place where it is made, 
and apbthecaries who use wines and spirituous liquors exclusively in the 
prepàtàtiion or makiiig up of medicines. Section 3246. No physician 
who bas not paid the spécial tax Ifian keep on hand a supply of spirituous 
liquor,' and sell it out to his patients, even if he does this in the way of 
prescription. An impression seems to prevail in many parts of the dis- 
trict thàt the prescription justifies the sale. This is error. The défend- 
ant says tbat he did not know that he could not lawfuUy do this. This 
will not affett the question wbéther he has vioiated the section. Yûu 
will find Mûiiguilty. 



Mellor V. Cox. 
, (i>J«trict CoMrt, JD. SpMfli ÇaroMno. Jannary 19, 1891.) 

ASSAtTLT OIÎ SbAMAW— LiABILITT DP HilBTKIl. 

The master of a vessel is not liable for personal injuries infllçted 09 $1 seaœaD; ■\>y 
the mate before the master could laterfece. 

Samb. ,' ■.,''.■; ■ i':...' : .' ; ' I,' 

On a Jibei by a seaman ajrqinst the maeter for personal inlnries. the master de- 
nied théAllegattons of cruel treatment, which wei-e testifledto by libelant ànjl otûër 
eeamen onlyi There wasno evideiice of cruel treatment elther bfifore or ^ter âne 
transaçtipUî meptioned, though the voyage was a Ions one. ,The master, libelant, 
find veteel '^erë Britlsh. It appeared thàt libelant saw a Sritish consul at thé pbrt 
; wheretfaie atléged oruel treatment otxhirred, butùade nocoiufdaiot; thaton arrlv- 
ing a^ tliis port he saw tbe consul, andçomplàined of the mate only ; that in a pre- 
vious suit he' claimed hiâdlscbarge bV reasbn bf nonage, and said nbthing of bad 

, t|r«ttp<^al@e(&-thattheUbëlW«mInbedlsmis8ed; ■ r- . 
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In Admîralty. Libel in personam for personal injuries. 

0. B. Noi-thropi, for libelant. 

1. N. Nathans, for respondent. 

SiMONTON, J. Libelant was a cabin-boy, and afterwards acting cook, 
on the Topsey. He shipped at Québec as cabin-boy, and was made 
cook on leaving Marseilles, on a voyage, via Cardinas and Matanzas, to 
Charleston. On reaching this port, he left the bark without leave, and, 
relying on bis nonage, joined three other seamen of the same bark in a 
libel for wages. He now brings this libel for cruel and severe treatment 
while on the bark. The libel contains six articles, involving matters of 
complaint. The firat of thèse (fourth in the libel) charges that during 
the time libelant was on board the bark the master habitually beat libel- 
ant, brutally and unmercifully, without cause or provocation. The last 
of thèse (ninth in libel) allèges that on many occasions throughout the 
time he served on the bark libelant was beaten, kicked, and struck with 
a rope's end by the master, without cause or provocation on bis part. 
The other articles are of matters which occurred in the portof Matanzas; 
such as throwing hot water on libelant on 16th July, 1890, notwith- 
standing that the master knew he was unwell; beating him with fists, 
and kicking him with heavy boots twice in one day, when he was iÛ 
in his bunk; by wakening him the next morning, jamming his head 
against the wooden corner of his bunk, dragging him therefrom, and 
chasing him at a rope's end ail round the deck; not only permitting, but 
encouraging, the mate to pour a pot of scalding coffee on libelant, and 
then run him around the deck, flaying his scalded flesh. The answer 
dénies thèse charges in toto. The libelant produces as his witnesses, be- 
sides himself, the three seamen who joined him in the libel for wages, 
which bas recently been heard. No other persons but thèse and the 
master hâve testified. The cause was delayed, expecting the return of 
the Topsey and her crew to Savannah. Her loss at sea prevents this, 
and the case bas gone on without further testimony. 

With regard to the gênerai charges noted above, of habituai brutal 
and ûnmerciful treatment, even in its softened and modified form of 
beating, kicking, and striking with a rope's end on many occasions, I 
see no évidence in the record. Libelant himself says on this point: 

"Question. How long were you on that vessel? Answer. 11 montbs. Q. 
Did you hâve à nice time on board? A. No, not very. ' Q. State your expéri- 
ence. A. The captain beat me occasionally. and ill-treated me generally. Q. 
Can you tell any circumstances in which you were badly treated? A. Yes"; 
was scalded twice." 

— And 80 on, relating nothing but the Matanzas transactions. One of 
his witnesses (Healy) says that he was being "beate^û eternally;" but in 
this Kelly contradicts him. He says: "On the voyage to Cuba I never 
saw him lick him only in the port of Matanzas;" ai^d IVÇontiero adds 
nothing which supports Healy in the extravagance of bis statements. 
With regard to the complaint of treatment in Matanzas, thére are three 
charges: Mrst. Thaf tbe master permitted the mate to thrôw a pot of 
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jcaldlng coffee on libelapt, and not only approved the act, but beat and 
whipped the libelant a,fter he was scalded. He and the three witnesses 
speak of this occasion. Healy says that the çaptain, sitting in his chair 
aft, saw the mate throw the hot coflPee over libelant, and chase him round 
the deck and beat him;/ that the master did not try to stop the mate un- 
til it was over, and he commenced to beat the boy again, and call him 
vulgar names. Montiero says that the captain was there, but the mate 
threw the coffee on him and kiçked him before the captain could corne up. 
When the captain did corne up, he beat the boy, and he and the mate 
beat him with a rope, and run him round thedeck. Describing the 
same transaction, libelant says that he was scalded on 5th July, in Ma- 
tanzas, with coffee. "The mate did that." The master was three yards 
off. Saw the mate throw the hot coffee. "Seemed pleased. Went in- 
side the cabin, and talked to the mate, and never offered any remedy. 
Then he came round to the starboard side, and said I was a scoundrel, 
and then went off." Kelly in his account says that the captain was on 
the port;side,_and could see the whole thing, (the scalding by the mate,) 
and — 

"The captain came to me, and wanted the boy to go in the galley. He 
couldn't çome. He said: ' You get some oil, and rub over tbe scalda on the 
boy's arm; ' bat tbe boy couldn't bear me to touch bim, and the sbips in the 
harbor could beat him scream. I got some lint and soaked it in oil, and put. 
jt on his head'ànd arm where they were iscalded. Thearm was worstof âll." 

When the Topsey reached this port, Kelly, who is his next friend in 
this case, went with the boy before the British consul, and made com- 
plaint of this very transaction against the mate. He ïnade no charge 
against.the captain. It is very clear that the act of the mate was done 
before the master could interfère, and, when he did interfère, it was to 
rélieve and assist the boy. He cannot be held responsible for the mate's 
vr-.t, ■ 

The second complaint is that the master threw a bucket of hot water 
f'ver him in Matanzas. Kelly says that libelant brought a bucket of 
water in, the pantry half fuU, and the captain said: "You hâve not wa- 
+er enough to wash up," and he took the bucket, and threw the water 
over him. Libelant says, in reply to a question, "Was the water boil- 
înghot?" "No, but very hot. Hethrewitovermyneck and face." 

The other niatters of complaint are kicking him in his berth and beat- 
ing him with his hand. The master dénies ail this m toto. 

It is no easy matter to décide complaints of this kind between a mas- 
ter and one of his crew. The flaaster is responsible for the safçty of .his 
"hip, and for the life and health of ail on board. He is at the head of 
a small and isolated society, composed of a rough élément, requiring a 
strong hand. His authority must be maintained, and discipline of the 
most strict kind observed. "In case of disobedience or disorderly con- 
<?uct [on the part of any of the crew] he may lawfully correct them in a 
reasonable manner; the English law likening his authority in this re- 
spect to that of a parent over his child, or of a master over his appren- 
iico or scholar." Macl. Shipp. 204. In every case courts of justice 
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liave the rîght of judginjg of thé iaccasion and thè manner of the use of 
tfais despbtiC aiathority.' The difficulty in eoming to a décision upon 
such a question is greatly enhanced by the seeming impossibility of ar- 
riving at a true statemerit <ïf thé facts attending it. From the nature of 
their occupation, seamen aoquirea strong feeling of comradeship. They 
are partisan to a degree, and their testimony is always controlled by the 
feeling that they must stand by eaeh other. The despotic power pos- 
âessed by the master intensifies thîs when they coirie to testify on shore 
respecting à difiFerence betWeen him and one of their number, and the 
boundary line of truth and fsilsehood cannot be distiriguished. We 
must look to extraneous circumstances in nearly every instance, and must 
try the testimony by remote facts. In the présent case the bark had 
sailed from Québec to' Marsëilles, from Marseilles to Càrdinas, then to 
MatanzaS, and thence to Charleston. There is no évidence of bad treat- 
ment betweeû Québec and Marseilles. The great prépondérance of évi- 
dence is that there was no bad or cruel treatmeut between Marseilles and 
Càrdinas and Matanzas. There is no évidence of bad treàtinent between 
Matanzas and Charleston. So if the witnesses for libelant are to be h&- 
lieved, the master suddenly became seized with malice towards libelant 
at Matanzas, and as suddenly lost it. While at Matanzas they were 
within reach ôf, and libplànt actually saw, a British cobsul more thatt 
once. He ttikde no complûint to him whatever of inhuman treatment, 
nor sought his aid in any wày. When the bark reached this port, libel- 
ant, with Kélly, his friend, sàw the consul, complained only of the mate, 
made no complaint of the master, rtnd, altboùgh he was desirous of quit- 
ting the ship, di'd not seek his discharge through the consul, but pre- 
ferred to qtiit without leftye. This seemGd to bave beéh a décision ar- 
rived at alter he reached this portj for when he canie hère he got the 
master to get him a suit of clothes. In his suit for wages he does not 
explain his departure from the bark by reason of bad treatment. He 
daims his discharge byréason ôf his nonage. Taking thèse into con- 
sidération, with the fact that wé are trying a case between British sub- 
jects on a British véssel, inVolving, in good measure, the discipline on 
thèse foreign ships, I am nol disposèd to iavor the libelant. If the facts 
proved présentée! a case ûf grbss eruelty, it would be otherwise; but, if 
every time à ilïaster punishes à ôeaman he will be called before the 
courts of the firet port heentérsto explain, excuse, or justify his act, in 
a short time the authôrity with which the law maritime clothes him 
would be vain, and the discipliné of ships would be ruined. 
Let an order be passed dismissing the libelj with costs. 
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Healy tr. Cox. 
lIHêtrict CotfTtyD. South Cdrolina. January 16, 1891.) 

ASSAtILT ON SBAMEN—IrtABIHTT OF MàSTEB. 

A libel for Personal injuries by a gèaman against the master will be dismissed 
wbere it appears that the injuries consi^ted of striking libelant on tbe bead with a 
broom-stick, càusing biîa to naVe a stiff neck for sèmerai days; ttais being doue as a 
punishment, libelant and other seànieii having bèen suspected of steallng certain 
sbip st<;re8 whieh w«re found iii libelant's bunk. 

In Adiûiralty. Libel foi personal injuries. 

<7. ^. J!\rortArqp, for libelant. 

J. JV. iVatAons, for respondent. ■ 

SiMONTON, J. Libelant was a seaman on thia bark. He sues tbe 
.master for striking him on the head, wfith a broomstick, breaking it.; It 
seems that some stolçnsbip stores had beeh fouad in Healy's bunk. 
Investigation showed tfeatth^ hâd been takén by another boyon board. 
Thèse, two lioys ami M.elldr were Suspected. i The sniaster was ashore. 
On his return, the mate reported' thematterto him j and he punished 
ail three pf tJie boys. This' libelant wias hit on the head with a brobm- 
stick, ^nd for four or fiyedî^yshad &8tiffnédc in conséquence of it. A 
.broomstipk is not an tinusùaJ ineans of punishment,' inor was the pun- 
ishmentcrud, orunuftUftUy harsbj.apd I ainnôt quitë sure that it was 
unneqegflajy •; Interférence by tbe CoHrt in a case of this: kind by way of 
damages wpuld lead toonfortunateconsequénces. Let respondent pay 
the costs, jand then dismisscthe libd, - 



, Scott «. Thb ÇitV OF WbÈcESTBÊ, 

(Circi*^ Côw»ti i>. C'oTineçtiefUt. January a^ 1891.) 

An iron Bteam-ship, valued at $235,000, struek uppn a reef, and lay in an ezpçsed 
sitnatibu, liablo to grind oh tbe boùldë^s ând ItlCrë^sâ ber Injuries. Libelant was 
employea by ber owners to save ber, aad was InstarActed by them to employ assist- 
ance. Tb«^ salTors conducted operationsiwitbçnergy, agd pulled the vessel offi tlte 
teef and Into port for répaïrs a week-àftèr; glie btruck. Eer repairs costs $3S,000. 
IiibMant's '«^uipment engsged in Hie service was'Wortbabout $25,000, and the 
equipinent.hired by him was worth abdqt $80,000,, One of libelant's vessels strtick 
on tbe reéf, and bad to berepaired f ot twô dàj's, llie bill of the employés of libel- 
ant etsohëdule rates waâ$t8,52S;60. Ait tiiersame rates, llbelant'sbill for bis eqnip- 
ment, ejcpiusive of his personal 8e)rylce»wMct copsisted of supervisionof th^e whole 
work, woiild be about $8,eoa Hëlo, iOiàt ah aWàrd (if $31,783.33 would nofbè re- 
' 'ducedov'Ai^ieaL ■',. '.. ■ :■"■ !" >:\::-:..:"-y i 

■ In-,Adffliialty.,' ., :."..:■; 7' 

..••iSflMjî^"Pc#,.fc)r, appfçllee*-;; -■:;• ^■; :;;,:;;i.:';ë'^-> ;;.:..■ •'■' :.^.:.,.: 
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Wallace, J. This is a libel for salvage services rendered by the libel- 
ant and the Merritt Wrecking Organization to the steam-ship City of 
Worcester. The steam-ship, while running in a fog in Long Island 
Sound on the morning of Sunday, January 12, 1890, struck upon Bart- 
lett's reef. Bartlett's reef lies near the entrance of New London harbor, 
and is sprinkled with rocks and boulders. The City of Worcester was 
an iron steam-ship, of the value of about $235,000. As she lay upon 
the reef after she struck, her keel forward was on the boulders in about 
six feet of water, and she was afloat behind her after gangway. She 
was in an exposed situation in the event of a gale from the south-east, 
being liable to grind upon the boulders, and thereby materially incyease 
her injuries, and the difficulty and expense of getting her ofif. The 
libelant was a contractingsalvorat New London, and the Merritt Wreck- 
ing Organization was a contracting salvor at New York city, and each 
of them maintained ah équipment of wrecking apparatus and a force of 
employés for salvage services. The passengers and cargo on board the 
steam-ship were removed during the day of January 12th. On that day 
the libelant was engaged by the président of the company owning the 
steam-ship to undertake the work of saving her. Inasmuch as libelant's 
équipment was insufficient to proceed with the desired dispatch, he was 
instructed by the président of the steam-ship company to employ thie 
Merritt Wrecking Organization to assist him. The libelant accordingly en- 
gaged the Merritt Wrecking Organization by telegram. On the morn- 
ing of Monday, the 13th, the équipment and men of the Merritt Wreck- 
ing Organization arrived, and opérations were begun with a view to haul 
the steam-ship off the reef. Owing to rough weather, but little was ac- 
complished that day, beyond removing the furniture, and doing some 
work on her injuries inside the forward compartment. On Tuesday, 
the 14th, the divers began the work of stopping her leaks. This work 
occupied until Saturday. The water was then pumped out by the aid 
of 10 steam-pumps, and on the evening of Sunday, the 19th, she was 
puUed ofif the reef, and towed to New London for repairs. The day the 
steam-ship struck the reef two of her five compartments filled with wa- 
ter. Her injuries consisted of a crack about 30 feet long upon the port 
side forward, terminafing in a hole under one of the port boilers. On 
Monday the boulders wore a couple of additional holes in her bottorh-, 
and another compartment filled. It cost about $35,000 to repair the 
injuries she received. The opérations of the salvors were conducted 
with energy and efficiertcy, but they did not involve any unusual diflfi- 
culty or hazard beyond the ordinary risks to vessels and divers working 
about a reef in soundings of from 6 to 20 feet. Throughout, except on 
Monday, the weather was fair and the sea smooth. One of the libelant's 
steamers struck upon the reef, and was compelled to undergp repairs for 
two days. One of the steamers of the Merritt Wrecking Organization 
also struck upon the rock, but was got ofif in about 20 minutes. The 
équipment of the Merritt Wrecking Organization emplôyed in the serv- 
ice was worth about $80,000, and that of the libelant about $25,000. 
The Merritt Wrecking Organization furnished the steamers Merritt, Cy- 
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clops, and Dalzell, eight steam-pumps, two divers and their apparatus, 
seven engineers, nineteen wreckers, one carpenter, two firemen, one fore- 
man, and an agent or superintendent, with the usual outfit of cables, 
ropes, hose, and anchors; also the barge Blanche and the schooner Edgar 
Post. The libelant furnished the steamers Alert, T. A, Scott, Cassie, 
and Chester, three lighters, four divers and apparatus, two steam-pumps, 
four engineers, two firemen, and from 18 to 20 wreckers. The libelant 
had gênerai charge of the work, and was présent more or lessof the time 
during its progress. The superintendent of the Merritt Wrecking Or- 
ganization assisted in the supervision and direction of the work. The 
master, first mate, steward, and some pf the crew of the steam-ship re- 
mained on board during the week, and assisted the salvors more or less. 
After the services were performed, the Merritt Wrecking Organization, 
at the request of the steam-ahip company, made out a statement for the 
rent of its equipment and the wages of its employés engaged in the serv- 
ice, amounting to $13,525.50, The items were charged according to its 
regular schedule rates for the hire of equipment and men for wrecking 
services when performed under contract stipulating for the return of the 
equipment in like condition as received, excepting ordinary wear and 
tear. At the same rate of charges for the use of steamers, steam-pumps, 
and other wrecking apparatus, and for divers, engineers, and other em- 
ployés, the libelant would be entitled to compensation for hig part of the 
salvage services, exclusive of bis personal efforts, to the sum of about 
^8,600. Before this libel was filed, the owners of the steam-ship paid 
to the Merritt Wrecking Organization $10,000, and to the libelant $1,- 
500, to apply on account of the salvage services. 

Upon thèse facts it cannot be said that the award made by the district 
court of $31,733.52, less the sums paid by the owners of the steam-ship, 
is so excessive that it ought to be reduced by an appellate court. As 
•was said by this court in The Baker, 25 Fèd. Rep. 778: 

"The allowance of salvage is necessarily largely a matter of discrétion, 
which cannot be determined witti précision by the application of exact ruies. 
Différent minds, in the exercise of independent judgment upon the same évi- 
dence, seldom coïncide exactly in their views of the facta, or give the same 
prominence to the varied éléments which make up the case. An approximate 
concurrence is ail that can be expected. For this reason, appellate CQurts are 
not disposed to interfère with decrees in salvage cases merely because the sum 
allowed thé salvors is larger than the appellate court would hâve allowed; 
and the circuit courts of the United States are influenced by this view." 

It bas been uniformly declared that an appellate court will not inter- 
fère with the décision of the court below with respect to the amount of 
salvage awarded, unless the judgment has proceeded upon an erroneous 
principle, or is manifestly excessive or inadéquate. Hobart v. Drogan, 
10 Pet. 108; The Comanche, 8 Wall. 448; The Omnemara, 108 U. S. 352, 
2 Sup. et. Rep. 754; The Sappho, L. R, 3 P. G. 695; Gann v. Brun, 
12 Moore P. C. 341; Green v. Bailey, Id. 346; The Sdndia,'L. R. 1 P. 
C. 241; The True Blue,Id. 250; The OheUih, L. R.2 P. C. 205. Where 
ew proofs are not taken in the circuit court, or when, if taken, they do 
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"nôt materially change the merife, there is no reason why the circuit court 
should not observe the rule. The Emvlous, 1 Sum. 214; Scott v. Four 
Himdred and Forty-five Tons Goal, 40 Fed. Rep. 260. If a contract had 
been made in advance for the use of the equipœent and hire of the em- 
ployés of the salvors, the latter would hâve been entitled to compensa- 
tion amounting to about $22^000, irrespective of any allowance for the 
rîsk of injury to their equipment. Very likely that sum, with an allow- 
ance added for risk to equipment, would represent a fair return for their 
investment and expenses, in view of the gênerai conditions and chances 
of the business in which they were engaged. But, no contract of that 
kind having been made, they are entitled in addition to a reward, not 
only for the promptnèss and energy displayed in the particular service, 
but also by way of encouragement to others to assume the risk of such 
entérprises, and go with zeal to the assistance of vessels in distress. In 
view of the labor expended, the value of their property employed, the 
risk incurred to that property, the value of the steam-ship, and the ur- 
gency of her situation, it cannot be doubted that the salvors should re- 
ceive compensation oonsiderably in excess of the value of the hire of 
their equipment and men, and of the mère risk encountered. 

A decree is ordered for the libelants for $20,233.52, with interest from 
the date of the decree of the district court, together with the costs of 
that court and of this court. 



Thb Cyclops.' 

Maine Steam-Ship Co. ■». The ÇYCLOPa. 

(I>t8trfe!t CotMt, s. X>. jyew OTorfc. January 20, 1891.) 

CoijJBios— Betwbkn Stbambrs— Rulb ov thb Stabboabs Hand— Mabgin pob Safbty. 
The steamer C. C. was lylng nearly statiqnary In the Bast river, 100 or 200 f eet off 
pier 86, bow down stream, aud holding berseU against the strong flood-tide. The 
tug Cyclops, with a oar-float on her starboard aide, rouridëd in the river to land the 
floatat pier 2T. T<he tng's witnesses stated that wfaen she was some 100 or 200 f eet 
frotn the steamer she backed strong^.-: The master of the steamer, not knowing that 
she was backing, hailed her to go ahead, strong. The tug did so, but the car-âoat 
nevertheless struck and broke the stem of the steamer. Thé situation and purposé 
of the steamer were from the flrst manifest to the tuR.- The latter, by baoking 
■when ont in the river, could hâve turned down stream, and kept away from the 
steamer, jgeîiï, that the case was not 16 be deoided upon the Unoertain possibilities 
of the short Interval bef ore oolïision, but that the tug, being the principal moving 
vessel, and having the steamer on the starboard hand, was bound seasonably to 
kgep ont of the latter's way by a sufflcient margin for safety, and not to, corne into 
dangerous proxlmltyto the steamer which was maneuvering near the dock; that 
the hall of the master of the steamerdîd not change the obligation of the tug; that 
hls hall was an error iw extremis; that the tug was solely responsible for the ool- 
ïision. 

ïn Admiralty. Suit for damagô by collision. 
'Repçrted by EdWBrd Qr. Benedict, Es<i., of thé New York bar. 
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: Oirpenfer <fc M)sftér, forlibelant. , 

Tracy, McFarland, Ivins, Boardman & Platt, for respondent. 

Brown, J. On the 15tb of September, 1890, as the steam-tug Cy- 
clops, having a car-float oa her starboard aide, jïas rounding in the 
East river just above the bridge, to land her tow against the strong fiood- 
tide at pier 27 , the starboard quarter of her tow struck against the stem 
of the libelant's steam-ship Cottage City, which was lying nearly at rest 
100 or 200 feet off pier 36, having dropped dpwn from pier 38 above, 
about 300 feet in ail, to allow the City of New Bedford to make her dock 
there. The current there at the strength of the ebb is from two to three 
knots. It is said to hâve been running unusually strong that day, and 
the Cottage City could only hold her own, whUe waiting in the tide, by 
keeping h«r propeller more or less in motion, and this was doubtlqgs àc- 
companied by some change of position. The défendant contends that 
when from 100 to 150 feet distant from the bows of the steamer, and 
heading some 3 or 4 points down river, and towardsthe New York shore, 
the tug was baoking strong, and would bave swung around so as to head 
directly down river, and hâve come along side the steamer without dam- 
age, had not the captain of the latter hailed the pilot to go ahead strong, 
stating that he was backing; whereupon the pilot put his engine ahead, 
and collision resulted. It is now contended that the steamer was not 
backing, so thatthe float by going ahead was carried by the tide across 
the steamer's head, and broke her stem. . The parties entirely disagree 
in their théories of what might bave been done, or should hâve been 
done, at the time when the steamer's bail to the tug was given; the wit- 
nesses for the steamer testifying that, as the tug was then going, she 
would certainly hâve come in collision, which the tug dénies, There is 
no doubt that the captain of the steamer acted upon that belief, and or- 
dered his engine reversed either before or at the very time of his bail. 
He may hâve been incorrect in supposing that the tug could not avoid 
the steamer by backing. He testified that he did not know she was 
then backing. One of the defendant's witnesses considered that the 
pilot of the tug ought not to bave gone ahead on the steamer's bail, but 
to hâve kept on backing nevertheless; while the pilot considered him- 
self justified in acting in accordance with the request of the steamer, 
and that the.s^çtmer thereby took the risk of the resuit, and that the 
collision would bave been avoided had the steamer made any effective 
backing. 

Neither the rules of navigation, nor the rules of décision in the courts 
are designed to make the détermination of causes turn upon points so 
fine and uncertain as thèse. The faults, if any, are to be sought fur- 
ther back. It was the business of the tug, not only as the principal 
moving ve.ssel, but as having the other upon her own starboard hand, 
to keep out of the way of the steamer. Whatever change of position 
the steamer was making was but small. She was in the immédiate vi- 
cinity of the docks, moving slightly, for the purpose of accommodating 
the other vessel in docking, or holding her place as well as she could iu 
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the strong tide near the end of the piers, while the other vessel was 
reaching her berth. Her situation and purpose were sufficiently plain 
and intelligible to the Cyclops, and it is not claimed that this purpose 
was not seen and understOod. It was the duty of the Cyclops, there- 
fore, seasonably to keep away from her by a sufBcient margin for safety, 
80 to admit of ail such small changes of position as might be necessary 
to the steamer, and ail such changes as in the présent case are shown 
to hâve been made by her, and not to corne into dangerous proximity. 
The OarroU, 8 Wall. 302; The Reading, 43 Fed. Rep. 398; The City of 
Springfidd, 29 Fed. Rep. 923; afïirmed, 36 Fed. Rep. 568; The Western 
Metropolia, 6 Blatchf. 210-214. The testimony for the Cyclops leaves 
no doubt that she might easily hâve done so. If, when she was within 
100 or 150 feet of the steamer, she could by backing hâve swung 4 
points more to port, while the tide was carrying her that short distance 
to the steamer, as her witnesses now claim, it is plain that she had 
abundant opportunity, many times over, for turning well down river 
and keeping away from the steamer during the much greater interval 
that elapsed after she was in mid-river, and had started ahead, since 
even then she was heading somewhat down river, as her witnesses state. 
The above considération alone is suflScient to charge the Cyclops with 
fault. In efifect, though having plenty of room to keep clear of the 
steamer, she did not do so by a suflûcient margin to allow for the neces- 
sary and proper changes of position by the steamer in maneuvering near 
the docks, against which it was the duty of the tug to provide. The 
Osceola, 33 Fed. Rep. 719; The Mary Foivell, 31 Fed. Rep. 622; af- 
firmed, 36 Fed. Rep. 598. 

I do not think the steamer is proved in fault. The statement of the 
captain that he was backing, or had rung the bell to back, at the time 
when he hailed the tug is proved by disinterested witnesses. It is not 
necessary to détermine whether his bail to the tug to go ahead was best 
or not. His bail did not bind the tug, or transfer her obligations to the 
steamer. The situation was m frémis, the vessels quite near, and the 
tug drifting rapidly in the strong tide towards the steamer's bows. A 
mistaken order or a mistaken maneuver under such circumstances is not 
to be charged as a fault. The blâme lies with the one who wrongfully 
brought abôutthe faulty situation, The Maggie J. Smith, 123U. S. 349, 
355, 8 Sup. et. Rep. 169. Finding that to be in the Cyclops only, the 
libelant is entitled to a decree, with costs. 
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The W. h. Beaman. 

Aldbich V. The W. H. Beaman et d. 

(District Court, ï>. New Jersey. Febniary 18, 189L) 

1. COJLMSION — BbTWEEN STEAM-VeSSELS— NEGLIGENCE — LoOKOtJT. 

A collision in the Bast river between a f erry-boat and a oanal-boat towed by a tug 
was caused by the f allure of the tug to heed the signais of the ferry-boat. The tug 
had no lookout, and its pilot, looking at the ferry-boat f rom a window, mistook its 
course. Meld, that the collision was caused by the négligence of the tug in baving 
no lookout. 

2. Navigable Watbbs — State Régulation. 

In the absence of any régulation on the subject by oongress, the New York law 
providing that the East river between the Battery and Blackwell's island shall be 
navigated as nearly as possible in the middle of the stream is valid. 
8. Collision — Négligence— Violation op Law. 

Where a collision occurs because one of the vessels is violating sald law, such 
vessel is responsible for the accident. 

In Admiralty. 

Hyland & ZahrisMe, for libelant. 

John Griffin, for the Beaman. 

Gbeen, J. This action was brought to recover damages for the loss 
of the canal-boat Moscow, caused by a collision which occurred on the 
29th of July, 1889, in the East river, New York. Prom the mass of 
contradictory évidence submitted, the following facts may be sifted with 
some degree of certainty: About 7 o'clock in the morning of that day, 
the canal-boat Moscow, being loaded with about 250 tons of coal, was 
taken in tow by the steam-tug W. H. Beaman at Wiehawken, N J., on 
the Hudson, to be taken to Port Morris, N. Y. The Moscow was secarely 
fastened to the starboard side of the tug, her bow projecting several feet 
ahead of the stem of the tug. The course of the tug was down the North 
(Hudson) river to the Battery, thence, rounding the Battery, into and 
through the East river to her point of destination. Just beyond the Bat- 
tery, at pier 2, East river, is the New York city terminus or slip of the 
Hamilton Ferry Company, operating a ferry from that point to Brooklyn. 
This slip is so narrowly constructed that there is room only for a single 
lerry-boat at any one time, and it is the usual and well-known custom 
for the incoming ferry-boat to await, out in the stream, the movements 
of the feriy-boat in the slip, generally delaying her own movements at 
or near Dimond reef,, about 1,500 feet from the slip, until the outgoing 
ferry-boat had east loose, and stàrted on her trip to Brooklyn. Dimond 
reef is in the East river, and lies almost directly across the course between 
the New York city and the Brooklyn termini of the Hamilton ferry. 
Just about the time the Beaman, with the Moscow in tow, rounded from 
the North river into the East river, at the Battery, theBaltic, of the Ham- 
ilton Ferry Line, came nearly or entirely to a stand-still at or near Dimond 
reef, on hep trip from Brooklyn to New York, awaiting the vacation of 
the ferry-slip by the ferry-boat then occupying it. The delay was on 
this occasion, hofwever, very brief. The pilot of the Beaman plainly 
saWt not Qi^ythe B^tic, whose àccustomed course be must cross, but^ 
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as well, the ferry-boat in the slip, and was proceeding slowly, under one 
bell, so that he might not hinder. or interféré with her outward move- 
ment, whicb he a,nticipated would be, and which was, immediately made, 
in point of fact. The distance betweéri the Bàltic àud the Beaman at 
this time was about 1,000 feet. As soon as the ferry-boat in the slip 
commenced moving ont of it, the Baltic resumed her onward movement 
towards it, and her pilot, noticing the position of the Beaman, gave to 
her a signal of one whistle. This signal was due notice to the Beaman 
that the Baltic, in entering her ferry-slip, would take a course to the 
right or ahead of the tug. As the Beaman neither gave any responsive 
whistle, nor, indeed, to ail appearance, heeded the signal of the Baltic 
in any wise, the pilot of the Baltic, when the two vessels were about 500 
or 600 feet apàrt, gave anothèr signal of one whistle, and then pprted his 
wheel, to make the necessary swing into the ferry-slip. The second sig- 
nal was unnoticed or ■#holly disregarded by the Beaman, and, as she 
continued on her course, the pilot of the Baltic, perceiving that a col- 
lision was thereby rendered imminent, signaled his engineer to "stop and 
back strong." This order was promptly obeyed, but the headway of the 
ferry-boat could not be immediately overcome, and the collision occurred. 
The Moscow received a slight blow from the Baltic, causing a leakage, 
from the effects of which she speedily sank. There was no lookout sta- 
tioned upon the Beaman, nor upon the Moscow. 

Upon thèse facts, I am constrained to find the Beaman in fault, and 
responsible for the collision and its results — 

Firat. Because the Beaman grossly violated the rules of navigation in 
failing to hâve a proper, or, in fact, any, person stationed upon her as a 
lookout. To navigate with a steam-tug or any other vessel the North or 
Bast rivers in the immédiate vicinity of New York ci ty, where vessels 
of ail descriptions are passing and repassing, crossing and recrossing, in 
constant procession, and in great numbers, without the présence of a 
compétent and watchful person on board, properly stationed as a lookout, 
and so advantageously posted that he may gain the earliest view of the 
surrounding and approaching vessels which crowd to the utmost thèse 
water thoroughfares, is simply an act of gross culpable négligence; and 
those guilty of risking lives and property by such careless inattention to 
or disregard of well-known raies should be stemly dealt with. I am 
aware that the absence of a lookout bas sometimes beeu condoned when 
it bas clearly appeared that the collision would not bave been prevented 
by his présence; but this is not such a case. On the contrary, as the 
facts appear to me, the absence of thè lookout upôti the Beaman had a 
direct relation to tbe cause of this collision. Her pilot practically con- 
fesses that he neither heard nor answered nor gave heed to the signais of 
the Baltic. Had hedoneso, this collision would not bave occurred. He 
seeks to palliate this obtuseness by stating that he thôught, from a glance 
which he gave to the Baltic out of the starboard window of his pilot- 
house, that she was taking a course which would carry her astern of his 
tug, and therefore, as counsel ingeriiously argued, if he quasi uncon- 
sciously heard the signais, he must bave imagined they were intended for 
some other than his vessel, astern of his tug, and hence was justiâed in 
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hîs înattention. The difEculty with such justification is that it does not 
justify. Inattention to plain duty is not excusable. The pilot bad no 
right to imagine anything about the course or the moveiuents of the 
Baltic. As he was the only person pretending to act as a lookout on 
board the tug, it was bis duty to keep a constant and sharp watch upon 
the movements of the ferry-boat, whose slip, to which he knew she was 
bound, was just ahead of him. The vessels were coming rapidly into 
dose quarters. There were other vessels in the immédiate vicinity. To 
avoid collision, constant, careful, unremitting watching was absolutely 
necessary . Glances out of starboard Windows of a pilot-house were whoUy 
inadéquate. Facts, and not imaginary conclusions, were the only safe 
criterions for action in the emergency, and absolute occurrences could only 
be noted by the most diligent observation. That one engaged in direct* 
ing the course of the tug through this maze could not, of neeessity, give 
Buch diligent observation to the movement of other vessels is too obvions 
to need argument. Hence arises the necessity for the strict observance 
of the rule requiring a lookout; one whose sole duty it would be to be 
wary and watchful, whose attention would be constant, and not subject 
to distraction by the pressure of other duties, such as are incumbent 
upon a pilot. Hence the négligence of the Beaman. And it may well 
be insisted further, if there had been a proper person on the Beaman as 
lookout, doubtiess he would bave heard and noticed the signais of the 
Baltic; and, having bis attention especially attraoted thereby to her, could 
and would hâve given timely notice to his pilot of her whereabouts and 
of her movementa, and thus bave placed the pilot in possession of facts, 
acting upon the knowledge of which he couJd rightfuUy and successfuUy 
hâve govemed and directed the course of the tug, so as to avoid the 
slightest danger of collision. Certainly it is a justifiable conclusion to 
adjudge the absence of a lookout on the Beaman to be the primary cause 
of this collision. Haney v. Steam Pocket Co., 23 How. 293; The Man- 
Aa«se«, 34 Fed. Rep. 408. 

Secondly. The Beaman was in fault in another particular. She was 
proceeding on her course tjbrough the East river altogether too close to 
the line of the New York city shore. The law of New York relating to 
the navigation of the East river between the Battery and Blackwell's 
îsland provides that it shall be navigated as near as possible in the cen- 
ter of the river; and the master who shall be guilty of violating this 
provision shall be deemed to be guilty of a misdemeanor. The river &X 
the point in question is about 4,000 ïeet wide. The Beaman was on a 
course only about 3O0 feet from the shore line. Her position was fully 
1,500 feet out of her proper course, and the resuit of her failure to com- 
ply with the requirements of the statute, perfectly weU known to her 
pilot, was that she would, and, as the facts show, did in this case, in- 
terfère with, impede, , and hinder or disturb, the movements of every 
ferry-boat whose slip she might pass. Had the Beaman obeyed the law, 
instead of continuing upon the course which she held so close to the 
ehore, and, in conséquence, placing hereelf ahead and in front of the 
Baltic, she would hâve eased away to the starboard as soon as she sighted 
the Baltic, and, passing astern of her, would hâve spught and found 
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safety and a lawful course in the middle of the river. Her failure to do 
this must be held to be a fault contributing to the collision. 

It was urged upon the argument of this cause that the statute in ques- 
tion is inoperative and void; that the state of New York has not the 
power to make such a régulation of navigation; that the fédéral govern- 
ment has assumed jurisdiction of thèse waters; and that congress has 
the power to legislate in relation thereto, to the exclusion of the législa- 
ture of the State of New York. But I do not think this proposition 
tenable, as broadly as it is stated. The gênerai right to control and 
regulate the public use of navigable waters is unquestionably in the 
state; but there are certain restrictions upon this right growing out 
of the power of congress over commerce. Congress is empowered to reg- 
vlate both foreign and Interstate commerce, and, whenever navigable 
waters form a highway over which commerce, foreign or interstate, is 
conducted, they must fall under the législative control of the fédéral 
government. The fact that certain waters are navigable, and are used 
for foreign or interstate commerce, does not exclude législative régulation 
by a state, if, in fact, congress has not legislated in regard to them; or, 
if such législation has been had by congress, if the législation of the 
state does not Corne in conflict with the congressional législation, and is 
not antagonistic to the rights conferred or granted thereby, its validity 
is unquestionable. Many enactments of state législatures relating to 
navigable waters hâve been upheld and sustained as clearly within the 
limits of the législative power of states by the suprême court of the 
United States. It is not necessary to cite instances, and I do not 
think it hais ever been doubted that a state has thé same power to regu- 
late, inter odia, the speéd and gênerai conduct of ships and vessels navi- 
gating its water highways that it has to regulate the speed and gênerai 
conduct of vehicles upon its ordinary highways; subject, of course to 
the restriction that régulations emanating from such a source must not 
in any wise contravene or conflict with the régulations which congress 
may hâve enacted relating to the conduct of foreign or interstate com- 
merce. This statute of New York governing the conduct of vessels 
while navigating the East river does not, as far as I am informed, con- 
flict with or violate any législation of congress relating to commerce. 
It is clearly within the well-definèd limits of the police power of the 
state, and is as valid and obligatory in its nature as it is bénéficiai in 
its character. • 

Upon the argument of this case counsel for the Beaman insisted that 
the Baltic was culpably négligent in her maneuvèrs on this occasion, 
and should be held responsible for the collision. The Baltic has not 
been brought before this court. She has never been within its jurisdic- 
tion,* so far as it appears. There has been no seizure by the marshal. 
No appearance to the libel has been entered, so far as she is concemed. 
No one presented himself as counsel on her behalf, either at the taking 
of the testimony, or at the hearing before the court.- Under thèse cir- 
cumstances, I do not feel at liberty to make any adjudication as to her. 

>Seo The Baltic, (S. D. N. Y.) 41 Fed. Rep. 603. 
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WooDRUFF ». NoBTH Bloomfield Geavel Min. Co. et al. 
(C^ouit Court, N. D. CaWomia. Januàry 19, 1891.) 

CONTBMPT — ^VlOLiTlON OP INJTJIÎCTION — EVIDENCE. 

In proceedings for contempt for the alleged violation of a decree enjoining de- 
fendants from discharging into a certain stream any of the tailings, débris, or re- 
fuse matter from certain mines, complainant's witnesses testifled tbat on a certain 
day défendants were conducting hydraulio mining opérations; tliat the waterused 
ran into a settling pool, and thence through a tunnel into the stream ; that the wa- 
ter flowlng into the settling pool was laden with débris; that the water in the tun- 
nel, ahout 80 or 40 feet from its mouth, and two miles from the mines, was muddy ; 
that witnesses heard large stones rolling along the hottom of the tunnel in the wa- 
ter. Defendant's évidence sbowed that ail the débris from its mines was run into 
the settling pool, where the coarse material was ail deposited, the pool having a 
dam which was kept higher than the water in the pool, and only the water f reed 
from the d&tris flowed into the tunnel. It was not shown that the water flowing 
ont of the settling pool was ever discolored, and it appeared that sand, grave!, 
rocks, and débris would fiud their way into the tunnel, irrespective of defendant'a ' 
mining opérations, from other sources. Héld, that défendant was not guUty. 

In Equity. Contempt for violating injunction. For former reports 
see 16 Fed. Rep. 25, and 18 Fed. Rep. 753. 

A. L. Rhodes and Alfred Barstow, for complainant. 
0. W. Cross, for respondents. 

Hawley, J., (prally.') On the 23d of January, A. D. 1884, a decree 
was entered in this court in favor of complainant, Woodruff, enjoining 
the défendants, the North Bloomfield Gravel Mining Company and 
others, "from discharging or dumping into the Yuba river, or into any 
of its forks or branches, including Humbug creek, any of the tailings, 
boulders, cobble-stones, gravel, sand, clay, débris, or refuse matter from 
any of the tracts of minerai lands or mines described in the complaint." 

It is claimed that said corporation and L. L. Robinson, its président, 
on the 24th and 29th Of February, 1888, violated said decree. The case 
is brought before the court upou exceptions to the master's report, find- 
ing the défendant not guilty. From the report of the master in chan^ 
cery it appears that three witnesses, Boyd, Lee, and Stearnes, were ex- 
amined upon the part of complainant, and testified, in substance, that 
on the days named they left Nevada City, and traveled on horseback to 
the vicinity of the North Bloomfield mine; that at a point distant about 
one-quarter of a mile from the mine they saw that hydraulic mining 
opérations were being conducted in said mine; that two monitors were 
being used, pi ping on the north bank; that they could hear the roar of 
the monitors, and could see the spray of the water therefrom; that the 
water from the monitors, after it had spent its force against the bank, 
went into a sluice box, and ran down into a settling pool, and from 
thence into and through the tunnel into Humbug creek, and from said 
creek into the Yuba river; that the volume of the water was about 
2,500 inches; that the water flowing into the settling pool was laden 
with débris to some extent, was of a yellowish color, and was muddy; 
that they went to the mouth of the tunnel, some two miles from where 
v.45F.no.3 — 9 
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tne mining opérations were being carried on, and at a point about 30 or 
40 feet from the mouth of the tunnel took samples of the water in bot- 
tles; that the water looked pretty dirty, and wasmuddy; that there were 
stones roUing along the bottom of the tunnel; that they,could not see 
the stones, but could hear them making a grating noise, like stones will 
in roUing in water; that the size of the stones were judged by them to 
be about hàlf as big as a man's head. One of the witnesses (Lee) testi- 
fied that on the 24th of February, the only day he visited the mine, he 
Baw rocks going along at the mouth of the tunnel that would weigh 40 
or 60 pounds, and that they were sufEcient in quantity "to bave ïilled 
the canon in twenty minutes." It is conceded by complainant's counsel 
that the testimony of this witness ii?, in this respect, absurd, and un- 
worthy of belief, and they only claim that bis testimony in other respects 
flhould be considered in so far as corroborated by othér witnesses. 
. In ordef tb fully understand the testimony of thèse witnesses, it is 
necessary to refer ta the testimony given by L. L. Robinson on behalf 
of respondents, from which it more clearly appears that the mining 
opérations were confined to a space of about 600 acres in extent, and 
entirely surrounded and inclosed by banks from 150 to 400 feet high; 
that the lower end of this space, to an area of 700 by 1,500 feet upon the 
bottom, was partitioned ofif from the remainder of the pit or space by a 
dam; that at the height of about 80 feet from the bed-rock was a large 
Hume, extending frorn tlje mining opérations nearly half a mile, to and 
ûver tins dam, and into the pit; that the material mined above thelevel 
of this flurae was carried by water and gravity into this flume and pit; 
that the material mined below the level of this flume was, by a great 
/machine, known as an "hydraulic elevator," carried up and discharged 
înto this flume, and thence into the impounding pit or réservoir; that 
the impounding réservoir had a bottom of the solid slate bed-rock; that 
three of its sides corsisted of the natural banks of the creek, from 150 
to 400 feet high; that the other side consisted of a dam extending acrosa 
the pit from wall to wall, some 400 feet in length; tha,t this dam was 
kept ail the time aboyé the top of the water and débris in the impound- 
ing réservoir; that the tunnel through which the mine was formerly 
worked is nearly two miles in length, and extends through the mount- 
ain, and at a great depth under the bottom of the entire impounding 
réservoir, and is raised to the surface, with a deep eut above the upper 
end and dam of the impounding réservoir; that this réservoir, if empty, 
wpuld require about 13 days of the mine in full opération to fill it with 
water; that before this impounding réservoir was used the shaft was 
raised from the tunnel up through the bed-rock; that the water carrying 
the mining débris, sand, gravel, and tailings was run oyer the dam into 
the impounding réservoir ,at its upper end, where the boulders and 
çoarse sand and gravel immediately deposited, and the finer material 
graded down gradnally uptil it struck the still water of the impounding 
réservoir, and the water, so cleared and freed from the débris, flowed from 
the surface only, over the top of the crib, and fell down the shaft, and 
rah through the tunnel tp its mouth, and into Humbug creek. 
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The testimony upon the part of the complainant showed that ail tKe 
water used in the mine, with the material which it carried, was runnin^ 
into the fiutde ahd.into the impoundiilg réservoir, and that' the wateï 
which flowed into the settling pool was muddy; but there is ho testi- 
mony whatever showing that the water flowing out of the settling pool 
and into thé shaft was even discolored. The testimony of complain- 
ant's witnesses also affirmatively shows that there were other sources and 
causés from which the rocks heard rolling aiong from the nioûth of the 
tunnel in the under current ôf water, with the débris and muddy water, 
came. It appears therefrom that there is country watér flowing over the 
baiiks of Malakoff ravine, and from Virgin ravine, which at the time of 
the visit of the witnesses is varîously estimated at from 200 to 250 indhes 
of water, and in thé rainy season it is admitted there would be a much 
greater qûantity. It alsd appears that the water used in the Durbeck 
mine, which is worked as a drift gravel mine, would be added to the 
country water above referred to. AU the water, gravel, sand, and débris 
from thèse three sources is emptied into respondent's tunnel abové their 
miniug opérations, without any agency or control on their part, and for 
which it is not claimed they are at ail liable. The banks of Malakoff 
ravine are about 300 feet in height, and are composed of loose red soil, 
loam, and dirt, containing more or less rock and gravel, usually found 
in hydràulic mining ground. The natural flow of the country water for 
many years over thèse banks bas caused the same to cave down, and 
the sand, gravel, and stones therefrom hâve constantly been carried for- 
ward, towards, ihto, and through the tunnel. The whole testimony, 
when fairly considered, clearly shows that sand, gravel, rocks, and débris 
from the sources mentioned would find its way through the tunnel, with- 
out any référence to the mining opérations as conducted and carried on 
by respondents. It is affirmatively shown, as before stated, that re- 
spondents run ail the débris, sand, gravel, boulders, and other refuse 
matter into their settling pool, and, if it got in there, it clearly appeared 
that none of it could get out into the tunnel through the shaft, except 
such light material as would float in the water. It therefore necessarily 
follows that the stones heard running through the mouth of the tunnel 
and other heavy matter, if any, must hâve come from other sources. 

Under thèse circumstances, should respondents be found guilty of 
contempt upon the simple showing of discolored and muddy water hav- 
ing been found at the mouth of the tunnel? A contempt of the, charac- 
ter hère charged is in the nature of a criminal offense, and the proceed- 
ing for its punishment is in the nature of a criminal proceeding. No 
punishment should beinflicted unlessthe facts constituting the contempt 
hâve been clearly and satisfactorily established. Mère presumptions and 
intendments ought not, in a case like this, where ail the facts are access- 
ible, and can readUy be ascertained, to be indulged in. Counsel for 
complainant placed great stress upon the fact that the witnesses in 
their behalf did not bave aCcess to the mine, and that ail the facts ar? 
within the knowledge of the respondent. The witness Lee testified that 
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on the occasion of his visit he went to the mine, and sa^ the words "No 
admittance," and that he could not find the superintendent; but he also 
testified that upon other and previous visits he was permitted, with oth- 
ers, to inspect the works, and there is no proof that there was ever any 
refusai upon the part of respondent to allow the witnesses for the complain- 
ant to visit the mine in company with respondent's superintendent, or 
other officers or employés. Moreover, the characterof the works and of 
the mining opérations, as conducted and carried on by the respondents, 
is plainly to be seen from various points on the surrounding hills, for 
several miles in extent. There is no prêteuse that any of the mining 
opérations were in any manner purposely concealed from public view. 
In the very nature of the locality, and situation of the surrounding coun- 
try, it would be impossible to carry on the mining opérations without 
publicity. Respondents do not deny that they were engaged in mining. 
Counsel for complainant virtually contended in their oral argument, 
that, before respondents engaged in carrying on their mining opérations 
in the manner stated, they should hâve applied for a modification of the 
injunction. If the testimony was sufiicient to justify a finding that the 
water which was used by respondents in conducting their mining opéra- 
tions, and which flowed from the settling pool into the tunnel, and was 
discharged into Humbug creek, carried any sand, gravel, or débris, or 
other refuse matter, to any appréciable extent, or that respondents were 
in any other manner running any sand, gravel, etc., into said creek from 
their mine, it would hâve been the duty of the master to hâve found 
them guilty of contempt. The respondents caimot, in* the présent con- 
dition of the decree, claim the right to conduct or carry on mining op- 
érations upon the theory that the amount or quantity of sand, gravel, 
tailings, which they may run into Humbug creek works no injury to 
complainant. This court at the time of rendering its décision, antici- 
pating that changed conditions in the method of carrying on the mining 
opérations might arise, which in justice to ail parties might require a 
modification of the decree, wisely provided that any one of the parties 
enjoined might move to modify the injunction, upon a showing which 
the court might deem sufficient — 

"That the conditions hâve been so changed that the discharge of said débris 
by said parties or party so applying into said streams, or any of them, may be 
resumed, or otherwise conducted so as not to create or continue, or contribute 
to create or continue, the nuisance complained of, or a nuisance of a similar 
character. " 

No question is presented in this proceeding which calls for any ex- 
pression of opinion as to what showing it would be necessary to make to 
justify or authorize any modification of the decree. It is admitted 
that the decree does not in terms enjoin respondents from hydraulic 
mining. If respondents were not discharging any of the débris from 
their mine into Humbug creek, they were not guilty of contempt. 
The testimony taken before the master, which I hâve carefuUy exam- 
ined, in my opinion fails to show that respondents, on the days men- 
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tioned in the testimony, in any manner violated any of the provisions of 
the decree. The contention of counsel for the complainant, that the 
water which respondents allowed to pass ont of the settling pool into the 
tunnel was a violation of the decree, cannot be sustained. 
The exceptions to the master's report are overruled. 



KeNNER V. BiTELY. 

(Circuit Court, W. D. Virginia. November 10, 1890.) 

Spboifxo Perpokmance— Dbobeb Pbo Taiîto. 

Plalntifl contraoted to oonvey a f arm described as containing 900 acres, and agreed 
that it staould contain as much as 850 acres. In the negotiatiou it was estimated 
that there were more than 300 acres of bottom-laDd, worth $60 an acre. Asurvey 
disclosed that there were 635 acres in ail, and only 66 acres of bottom, leaving ade- 
flclency of 184 acres of the best land, amountlng in value to two-flfths of the pur- 
chase price. Held, that a conveyance would not be a«ubstantial compliance with 
the contrait, and equity will not decree a spécifie performance pro iMnto, 

In Equity. 

White & Buchanan, for complainant. 

George A. Smith and Daniel Trigg, for défendant. 

Paul, J. This is a suit for the spécifie performance of a contract for 
the sale of real estate. In November, 1888, the plaintifif entered into a 
contract with the défendant, by which be purchased of the latter a one- 
half interest in 20,000 poplar trees, standing in the forest in Wise and 
other counties in Virginia. The price to be paid by the plaintifî for the 
one-half interest in the trees was a fann, known as the "Bradley Place," 
situated in Hawkins county, Tenn., at the price of 818,100, and $1,900 
in money to be paid in 90 days. The plaintiff allèges that he has fully 
performed, or offered to perform, his part of the said contract, by exe- 
cuting and delivering a deed to the défendant for the Bradley place, and 
by ofïering to pay the said sum of $1,900. The défendant answers, de- 
nying that he received or accepted a deed from the plaintiff for the 
Bradley place, or that the plaintiff complied with the terms of said con- 
tract as to the payment of said sum of $1,900, and setting up, as a dé- 
fense why the contract should not be specifically performed, (1) the fail- 
ure of the plaintiff to exécute the note for $1,900, as required by the 
contract; (2) fraudulent misrepresentations made by the plaintiff to the 
défendant as to the title to the Bradley place, the boundary lines, the 
quantity of land, the cost of the property to the plaintiff, the value and 
the productivenêss of the propert/. 

The défendant claims that he relied upon ail of thèse représentations, 
and that he was' thereby induced to enter into the contract, which other- 
wise he would not bave done. The contract describes the Bradley place 
as containing 900 acres, and the plaintiff in the contract "agrées it shall 
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contain as mubh as ,850),ia)ités." By the survey made in this cause it 
■contains only 635 acresit-ra: deficiency of 215 acres. The testimony 
shows that there are three distinct grades of this land, known, re- 
spectively, as "first bottom,^' "second bottom,"and "upland." The év- 
idence shows that the plaintiff and his brother-inJaw, Bynum, repre- 
eented to the défendant that the first bottom contained 200 acres, was 
worth $60 per acre, and would produce, on an average, 60 bushels of 
corn per acre. The survey shoWs that there were but 66 acres of this 
first bottom land, a deficiency of 134 acres of what is conceded to be, by 
far, much the most valuable part of the land. Estimating this first bot- 
tom land at $60 per acre, -the deficiency amounts to $8,040, — over two- 
fitths of the whole purchase priée ($20,000) of the farm. In view of 
this deficiency of 215 acres in the tract, 134 acres of which is conceded 
to be the most valuable land in the tract, the couçt is unable to say that 
the purchaser got substantially what he contracted for, and that to de- 
cree a title to the residue of the land (635 acres) would be a substantial 
compliance with the contract, and compel the vendee to perform jiro 
tanto. 2 Rob. Old Pr. 178; Jackson v. Lîgon, 3 Leigh, 161. As was 
said in Evans v. Kingsberry, 2 Rand, (Va.) 131: 

"There are many cases, for example, which lay it down that a trifling defi- 
ciency of a few acres in a tract of land, possessing no peouliar value in rela- 
tion to the gênerai tract, will not prevent the spécifie exécution of a contract, 
as such deficiency lies in compensation." 

Bitely, the vendee, testifies that he wanted the farm for stock-raising 
purposes; that he did not want less land than the Bradley farm was said 
to contain, to-wit, 900 acres, or, as specified in the contract of sale, 850 
acres. Having failed to get this quantity by 215 acres, 134 acres of 
which is of the best quality of the land, the court does not see how a de- 
cree can be entered giving compensation for the deficiency. 

' A leading case on the question of spécifie nerformance is Willard v. 
Taybe, 8 Wall. 557. It says: 

"This form of relief is not a matter of absolute right to either paity, but a 
matter resting in the discrétion of the court, to be exercised upon a considér- 
ation of ail the circumstances of each particular case. In gênerai the spécifie 
relief will be granted when it is apparent, f roiu a view of ail the circumstances 
of the case, that it will substantiate the ends of justice, and it will be with- 
hëld wben, from a like view, it appears that it will produce hardship or in- 
justice to either of the parties." 

Upon a considération of ail the circumstances of this case, the court is 
of opinion that to decree a spécifie performance of this contract will not 
substantiate the ends of justice, but that to do so would produce hard- 
ship and injustice to the défendant. 

Other. questions are raised in the record, and discussed in the argu- 
ment of this cause, which admit of élaboration of the views of the court; 
Buch as the statement of the plaintifl" that he had paid $20,000 for the 
farm in question, when in fact he had paid but $10,000; the exécution 
by the plaintiif to the défendant of a deed never delivered to, and never 
accepted by, the défendant, but lodged by the plaintiff in the clerk's of- 
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fice of Hawkins county, Tenn., etc. But the court deèms a discussion 
of thèse questions unnecessary, inasmuch as it holds that the deficiency 
in the quantity and quality of the land sold by the plaintif? to the de- 
fendant constitutes sufficient cause for the court to refuse to decree a 
spécifie performance of the contract between the plaintifif and the défend- 
ant. 

The bill must be dismissed, at the costs of the plaintiff, and a decree 
will be entered accordingly. 



.ASEY V, Cincinnati Typographical Union No. 3 et al, 

{Circuit Court, S. D. Ohio, W. D. January 81, 1891.) 

1. iNJtWOTION— BOTCOTTINO NbWSPAPBB. 

A combination or a consplraoy, by a trades union, to boycott a newspaper for 
ref nsing to unionize its office, is illégal and unlawiul, and will be enjomed by a 
court of equity. 
9. Same. 

Equity 'Will enjoln the publication and circulation of posters, hand-bills, cir- 
culars, etc., printed and circulated in pursuauce of such combination or conspiraoy 
to boycott. 
8. Sahe. 

Buch a suit is not a suit to enjoin the publication of a libel. 

4. BaME— EVIDENCE. 

Statements of défendants, repeated by an advertiser to a solioitor seekingr a re- 
newal of advertisements, at the time he refuses to renew the same, as the reasons 
for such refusai, may be given in évidence as part of the res geslœ, by such solic- 
itor upon the heariug of a motion for an injunction. 
6. Saïie. 

Upon the hearing of a motion for a temporary injunction, hearsay évidence may 
be compétent, inasmuch as probability of right is often sufficient to call for the ex- 
ercise of an injunction pendente Mte. 

In Equity. 

The complainant, proprietor and publisher of the Commonwealth, a 
daily and weekly newspaper published at Covington, Ky., sues to re- 
strain the défendant, the Cincinnati Typographical Union No. 8, which, 
the bill avers, is a corporation organized under the laws of Ohio as a 
trades union or labor organization, composed of type-setters and printers, 
and the individual défendants, who, it is averred, are its oflBcers and 
managing agents, from "boycotting" the complainant and his newspa- 
per. 

A restraining order to remain in force until the hearing and disposi- 
tion of complainant's motion for a temporary injunction having been 
granted when the bill was filed, the cause is now before the court upon 
that motion. 

It appears from the bill that in September, 1890, and at varions other 
times, the défendant, the typographical union, demanded that com- 
plainant should unionize his office, that is to say, publish and conduct 
his paper according to the customs, rules, and régulations laid down and 
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prescrîbed by said typographîcal union, and that he should pay his em- 
ployés wages at such rates as should be fixed from time to time by said 
union, and discharge from his employment ail persons not members 
thereof. 

The bill further avers that upon complainant's refusai to comply with 
said demands, défendants illegally and ualawfully and with intent to in- 
jure complainant, and to destroy the circulation of his newspaper, and 
its value as an advertising médium, conspired and combined to boycott 
himand his newspaper, and to that end caused to be printed and posted, 
in conspicuous places, large hand-bills, calling upon ail persons to with- 
draw their patronage from complainant's newspaper, and issued circu- 
lars, signed by said typographical union and addressed to advertising 
patrons of the complainant, requesting them to withdraw their adver- 
tisements from his said neWspaper, threatening that upon failure to do 
se they would be visited with the ill will and incur the enmity of ail or- 
ganized labor, and that they would induce ail members of labor associa- 
tions to withdraw ail patronage from them. It is also averred that said 
typographical union Sent circulais to the news agents handling and sell- 
îng complainant's newspaper, threatening that unless they ceased selling 
said paper they would in like manner lose the patronage of and be an- 
tagonized by the members "of ail labor organizations. 

The bill further sets forth that said typographical union, through its 
agents and employés, visited persons regularly advertising in complain- 
ant's newspaper, and threatened them that unless they withdraw their 
advertisements they would incur the enmity, ill will, and antagonism of 
ail organized labor and of the friends of such labor, who would withdraw 
from them their en tire business patronage. 

The answers of the défendants hâve not yet been filed. The hearing 
of the motion was upon the bill, and upon afBdàvits filed où behalf of 
the complainant, and on behalf of the défendants. There is not much 
dispute as to the facts. Excepting the averment that the typograph- 
ical union, through its agents, visited the advertising patrons of the Com- 
monwealth, or any other patrons of the complainant, and threatened to 
boycott them unless they withdrew their patronage, the averments of the 
bill are substantially admitted. 

The complainant, in his affidavit, states that corapliance with the 
demand made upon him in September by the individual défendants who 
acted in that behalf as a. committee from the typographical union, that 
he should unionize his ofiSce, would bave necessitated the discharge of 
ail the printers employed by him and the substitution and the exclusive 
employment of wbat are known as "Union Printers," that is, members 
of some typographical union, and that there was not then, nor is there 
uow, any complaint upon the part of his employés. He says that he 
refused to comply with the demands so made, and continued to run his 
office as before, paying his printers the price agreed upon, which was 
satisfactory to them. 

The complainant further sets forth in his affidavit particulars of the 
boycott thereupon inaugurated against him, and his paper and job office, 
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as set forth in the bill. Copies of the hand-bills and circulars referred 
to are filed with the affidavits, and the names of custoraers to whoin 
they were sent are given. 
..The foUowing is a copy of the hand-bill referred to in complainant's 
afEdavit: 

"To Workingmen and AU Persans Interested in Organized Ldbor: The 
Covington Daily Commonwealth, after two yeara' promising repeatedly tp 
unionize their office, stated to a committee from the typographical union that 
they would net employ union printers on their paper. Therefore the typo- 
graphical union aslcs ail workingmen and women who sympathize with lahor:- 
ers to let the Commonwealth severely alone, and patronize those who employ 
union men, and who believe * the laborer is worthy of his hire.' " 

The following is a copy of a circular: 

"To WorMngmen: The proprietor of the Cîovington Commonwealth (daily 
and weekly) after two years of opposition to organized labor, he having rei 
peatedly promised to unionize his olBce, now refuses to keep his word, and 
says that he will not employ union printers. Ail working men and women 
who believe that the laborer is worthy of his hire will confer a favor on typo- 
graphical union by withdrawing their patronage from the Covington Com- 
monwealth." 

In the Union Bulletin of October 1 , 1890, issued under the auspices 
of Cincinnati Typographical Union No. 3, and published at Cincinnati, 
is to b© found the following: 

"Take Notice. 

"It is requested of ail who are friendly to organized labor that they buy 
nothirig from the following firms: * * * The Commonwealth, (newspa- 
per and job oflace,) Covington, Kentuoky." 

A like notice is published in the Union Bulletin of October 29, 1890. 

The complainant attaches to his affidavit a copy of a communicatioft 
which, he stated, was sent by the union to Messrs. GrifiSn, agents for saJp 
of complainant's paper, and which reads as follows: 

"Office of Typographical Union No. 3. 

«November 3, 1890. 

"Messrs. Qriffln — Beab Sies: About two years agothe union compositors 
employed on the Covington Daily Commonwealth quit working because Çél. 
Casey, the proprietor, would not live up to the scale of priées of this union. 
Mr. Casey afterwards promised to employ union men and the union, relying 
on the promise, looked for the fulflllment of the same. 

"On Monday, September 22, 1890, a committee from Typographical Unipn 
No. 3, waited upou Mr. Casey, and asked him to keep the promise he liad so 
often made. Col. Casey informed the committee that he would not employ 
union printers; 

"The committee then reported his answer to the union. The union now 
appeals to àll in sympa thy with labor to use their influence with Mr. Casey: 
try to show him the eiror of his way, and, failing in that, to withdraw their 
patronage from the « rat ' or ' scab ' Commonwealth until It is unionized. 

"Very respeetfuUy, 

"Typogbaphioal Union No. 8. 

"This union will consider it a great favor for you to give up the àgency of 
the Cdinmonwealth. If you do not do so, we will hâve to consider yOu an 
eneûiy to organized labor." 
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This was- mailed ^tj.pinçinnati to Griffins' Novelty Bazar, 101 York 
Street, ,Newpprt,Ky.- â 

Complainaiit also attaches a copy of the Union Bulletin of December 
.1, 1890, y^bich cpntaips the following article: 

"Boycott the Commonwealth." 

"Wé understand thàt'Mr. Casey is goitig aiTound and telling hîs advertisers 
and SubscEibers that his oflSce is now a union oflBce; that the difHculty wlth the 
Typo^^raphitîalUnion No. 3 has been adjiisted. 

"Stfàifts'not the case, hbwever. The boycott is still on, and will be until 
the prdprîétorof that ' rat ' sheet employa union men. 

";Wè tequçst ail K. of L. assemblies, unions, and worijing men to bear in 
mind that Mr. Gasey refusés to employ, or in any way recognize, organized 
labor. We asli your aid in compelling Mr. Çasey to recognize the rights of la- 
bor. Withdraw your patronage from the •scab' Conjmouwealth.and.if pos- 
sible, iet Mr. Casey know why you stop his 'rat' paper. ' 

"Do nôt.pàtronize à merchant who advértises in the 'i:at' Commonwealth. 

"l^yoùse'e the paper in any place^of business, refuse tobuygoods unless 
thé marchant immediateiy stops the « rat : sheét. 

''Typograptiical TJ^vn jt^o. 3, both iii letter aiid spint, has performed its 
part of thé contràct wîth iÀr. Caseyi ând équaï gôod tiaith is expected from 
the proprietor of the Commonwealth ; but he persistently refusés to live up 
to promises made. 

"Mémbiers of labrar organizations in Covington, Newport, Dayton, Belle- 
vue, and Ludlow are requested to take a personal intereat in «ur flght against 
the 'rat' Commonwealth. ,- 

"When you observe the Commonwealth împrint on ^ny work in your loeal- 
ity, or run abross any work that you think has been doné in Covington, please 
inqnire into the matter, and serve tlie interests of ail eoncernéd. 

"The merchant who will patronizé 'the 'rat ' ConjmonWeàlth, àfter the de- 
cided stand the proprietor (Mr. Casey) bas taken against organized labor, 
does not deserve your patronage. 

"We call upon every friehd of organized labor to get his printing done in 
the union printing-offlces. Béware of that «rat' trap at Fifth and Scott 
streets, Covington, Ky^ 

"Mr. Casey states that he publishes the oply daily paper in Covington, and 
Bhould not be discriminated against by the citizens. 

"Did'Mr. Casey think of discrimination when he shut out his union print- 
eTSf (thrée 'of them résidents of Covington,) in 1888, ànd compelled tbem to 
oeek employment elséwherè?" 

The coriiplainant filed the affidavit of J. Plaut, a member of a firm 
of jewelers at Cincinnati^ Ohio. He states that the firm received by 
mail on or about December 1, 1890, the foUowirig circular: 

, "DbarSir; We beg leavé to call your attention tp the trouble between 
the Covington Daily Commonwealth and Typographical Union Np. 3. In the 
spring of 1888 the proprjetorof the Commonwealth refusedto pay the seale 
pf wages agreed upon, and thé. union men quit workihg. Mr. Casey after- 
vards promised.to pay ttie scale, but kept putting itofC, and now refuses to 
keep his promise. 

"The Typographical Union No. 3 has lived np to its part of the contràct, 
but Mr. Ç^sey; refuses to recognize labor in any way. Therefore we request 
jour aidin unionizing the Co.mmonweHlth, 

"Ypu are a business inân, and no doubt rély upon the workirigmen for 
sbmé tradé.' If you \*ish to retain the goôd-will of labor, withdràwyour ad- 
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vertising îroni the .Conmionwealth, refuse to subscribe for thè sheèt, and 
your aid iii our behalf will be bighly appreciated. 

"Very respectfully, 

"TYPOGRArHicAL Union No. 3." 

The complainant also présents to the court the affidavits of sundry of 
his advertising patrons, prominent business nien of the city of Cincin- 
nati, and of the cities of Covington and Newport, Ky., showing the re- 
ceipt by them of the circulars above. Thèse affidavits make it clear 
tbat by concerted action complainant's advertising patrons, who fur- 
nished him the bulk of his business in that line, were plied, through 
the mails, up to the issuance of the restraining order herein, with circu- 
lars calling upon them to withdraw their advertisements-under penalty 
of the loss of the trade and the good-will of members of labor unions, 
and of ail in sympathy with them. 

There is also the àffidavit of Henry M. Davis, advertising soliciter in 
Cincinnati for complainant. He states that Mabley & Carew and Fech- 
heimer Bros. & Ce, business firms in Cincinnati, were up to the Ist 
of October, 1890, regular advertisers in the Commonwealth, and that 
their advertisements were of the value of about $150 per month to com- 
plainant. Early in October, 1890, he visited said firms, and, as usual, 
solicited their advertisements, which were refused, for the reason, as 
stated by their advertising managers, that they had been visited by a 
committee of said typographical union, and threatened that unless they 
withdrew their advertisements no member of any trades union or labor 
association would purchase from them, and that he had since then re- 
peatedly visited and solicited them, and in each case met with the same 
refusai, stated to be for the same reason, and that the advertising pat- 
ronage of said firms had been whoUy withdrawn from said paper be- 
cause of said threats. 

The affiant mentions several other firms of Cincinnati, advertising in 
the Commonwealth, who reported to him that they were in like manner 
threatened. 

On behalf of the défendants there was presented the joint àffidavit of 
the défendants J. B. Stoop, Oscar Bailey, and Frank L. Rist, who say 
that they are members of said typographical union, and connected with 
its management, and well acquainted with ail the facts and acts of said 
union, so far as they relate to matters alleged by the complainant. 

Thej': further say that in the fall of 1888, and at divers times between 
that date, and September 29, 1890, committees of the union, wherCof 
one or more of the affiants in each instance were members, called upon 
complainant and urged and requested him to employ members of the 
union in the publication of his newspaper and the carrying on of his 
business of job printing, and to pay the priées, which were fair and rea- ■ 
sonable, fixed by the scale adopfed by said union, and that the com- - 
plainant from time to time promised said committees, and in divers ways 
induced them to believe, that he would comply with their request. 

They admit that they visited the complainant in September, 1890, as 
he allèges in' his àffidavit,; abd they say thai they then reminded hilin Of 
his promises as^above stdted, and requested him to comply with ;thëni,' 
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which he refused to do, and informed them that he would not employ 
union printers, that is to say, members of said typographical union, in 
his office at ail. 

They further deny that any of the circulars or other publications men- 
tioned by complainant in bis afïidavit misrepresent the facts as they ex- 
isted. 

They further say that none of the firms mentioned in complainant's 
affidavit were at any time visited by a committee from said typograph- 
ical union; that no such committee waa ever appointed by said union; 
and that the members of said union individually, so far as is known to 
affiants, and known to the défendants named in the biU of complaint, 
hâve not at any tinie visited said firms or any other persons in regard to 
the différences between the complainant and the said union, or its mem- 
bers. Nor has said union, or its members, in any nianner, through its 
QommittËies or agents, threatened said firms or any other persons as com- 
plainant bas alleged in his affidavit; nor bas said union, or any com- 
mittee tberefrom, or any of its members, so far as is known to affiants, 
in any wise interfered with the printers employed by the complainant, 
OFr with: any of his employés. 

■ They deny that any committee, officer, or agent of the union has at 
any time visited the firm of Mabley & Carew, or the firm of Fechheimer 
Bros, <lk Co., in respect to said différences, or threatened said firms, or 
eith.er of them, in any manner, through committees or agents, as is 
charged upon hearsay in the affidavit of Henry M. Davis. 

They further deny that the posters, circulars, and other publications 
mentioned in complainant's affidavit contained or were intended to ex- 
press any threats or to seek by intimidation to interfère with the busi- 
ness of the complainant. They affirm that said posters and circulars 
and other publications were intended to présent, and did in fact présent, 
reasons. t?hy they should give their patronage to, and employ the mem- 
bers of said typographical union; and to those employers who were 
friendly to and willing to employ members of said union and like unions 
of organiïed labor. 

Défendants also file the affidavit of Henry Curtin, the advertising 
manager of Mabley & Carew, and of Ed Eenau, advertising manager 
crf Fechheimer Bros., who say that they hâve read the affidavit of Henry 
M. Davis, and that it is not true that they or their firm were threatened 
by said union, or any committee thereof, with the loss of patronage if 
they cOntinued to advertise in the Covington Commonwealth, and they 
deny that they so stated to Davis. 

Appended to the affidavit of Renau is the affidavit of Jacob S. Fech- 
heimer, of the firm of Fechheimer Bros. & Co., and with Renau in charge 
of the advertising matters of said firm. He states that he has read 
Renau's affidavit, and that it is true in its statements of facts. 

SimraU & Mack and Mr, Bryan, for complainant. 

Kittredge & WUby, for défendant. 

Sage, J., (afier stating the facts as àbove.y After the présentation of the 
facts up n the hearing of the motion, the court called upon counsd for 
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the défendants to state tlie grounds of tïieir objections to the granting of an 
injunction. They first challenged the jurisdiction in equity, citing Kidd 
V. Hmry, 28 Fed. Rep. 773; Soàety v.,RoomeU, 7 Daly, 188, 190; As- 
surance Oo, V. Knott, L. R. 10 Ch. 142; Rkhier v. Taiiors' Union, 24 
Wkly. Law Bul. (Sept., 1890,) 189; Mayer v. Association, (N. J., 
Nov., 1890,) 20 Atl. Rep. 492; Mogd Stean\rShip Co. v. McGregor 
15 Q. B. Div. 476; and Moores v. Brick-Layers Union, 23 Wkly. Law 
Bul. 48. 

Kidd V. Horry was an application to restrain the défendant by injunc- 
tion from publishing certain circulars alleged to be libelous and injurious 
to complainants' patent-rights and business, and from making and utter- 
ing libelous and slanderous statements concerning the validity of com- 
plainants' letters patent or their title thereto, or concerning their busi- 
ness, during the pendency of a suit to restrain the infringement of said 
patents. Justice Bradley, who decided the case, in the course of his 
opinion said that the application rested principally upon a Une of récent 
English authorities, which depended on certain acts of parliament, and 
not on the gênerai principles of equity jurisprudence, but that neithei* 
the statute law of this cbuntry, nor the well-considered judgment of à 
court, had introduced this new branch of equity into our jurisprudence. 
"There may be a case or two looking that way, but none that we deern 
of suflSoient authority to justify us in assuming the jurisdiction. * * * 
We do not think that the existence of malice in publishing a libel, 
or uttering slanderous words, can make àny différence in the jurisdic- 
tion of the court. Malice is charged in almost every case of libel, and 
no cases of authority can be found, we think, independent of statutes, 
in which the power to issue an injunction to restrain a libel or slanderous 
words bas ever beenmaintained, whether malice was charged or not." 

This case was approved and foUowed in Whed Co. v. Bemis, 29 Fed. 
Rep. 95, by Judges Colt and CarpeUtèk, in the United States circuit 
court of Massachusetts. To the same effect, see Boston Diatite Co. v. 
Florence Manuf'g Co., 114 Mass. 69. Mr. Justice Gbay was then the 
chief justice of the suprême court of Massachusette, and pronounced thè 
opinion, holding that "the jurisdiction of a court of chancery does not 
extend to cases of libel or of slander or of false représentations as to thè 
character or quality of the plaintifî's property, or as to his title thereto, 
which involve no breach of trust or of contract." Upon the authority 
of this case, and of Assurance Co. v. Knott, the suprême court of Massa- 
chusetts held in Whlteheadv. Kitson, 119 Mass. 484, that therë was no ju*- 
risdiction in equity to restrain a person falsely representing that the 
plaintiËf's patent infringed a patent owned by himself, and thereby de- 
terring others from purchasing the plaintiflf 's invention. 

The case in 7 Daly was upon a motion to vacate a prelimînary injuric- 
tion, which had been granted, restraining the défendants, as members or 
visitors of the state board of charities, from publishing the proceedings 
before them in their inspection and examinatiôn, ulider the statute, of 
the affaire and conduct of the complaînant and its officers, which pro- 
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çeedings, it was averred, were secret and ex parte, the society having been 
excluded from being présent by counsel, and not allowed to cross-ex- 
amine witnesses or produce testiraony on its pwn behalf, or to know 
even, except from the publications pf the proceedings, what charges were 
made against it or its officers. The court held that, conceding the faets 
as stated, and that the matter published was defamatory and libelous, 
the défendants could not be restrained by a court of equity, and that 
those injured must seek their remedy by a civil action, or by an indict- 
ment in the criminal courts; the exercise of any équitable jurisdiction to 
restrain publications being répugnant to the constitutionûl provision that 
every citizen may fairlj'' speak, write,,and publish his sentiments on ail 
subjects, being responsible for the abuse of that right, and that no law 
should be passed to restrain the liberty of speech and of the press. 

In Assurance Oo, v. Knoit the court was asked to restrain the publica- 
tion of a, pamphlet which, it was charged, contained faJse statements of 
the rates of premium charged by complainant, and represented the com- 
jjany as being managed with reckless extravagance, and as being in a 
state of insolvency, and unable to fulflll its engagements; and it was 
averred that the continued publication would be vety injurions to the 
company's crédit, and could not fail greatly to damage its business and 
diminîsh its profits. Hall, V. C, refused to grant an injunction, and 
the plaintiff, by way of appeal, applied to Lord Cairns, L. C, who held 
that there was no ground whatever for the interférence of the court; that 
if the publications didnot amount to libels, and were therefore in- 
nocuous and justifiable in the eye of the court of common law, he was 
at a loss to understand upon what principle the court of chancery could 
interfère; and if, on the other hand, the comments were libelous, it was 
clearly settled that the court of chancery had no jurisdiction to restrain 
their publication. 

In Eichter v. TaUors\ Union, a similar ruie was applied. In that case 
the pétition set forth that, the défendants unlawfully combined and con- 
Bpired to break up and destroy plaintifif's business, and that in order 
to accomplish that purpose they maliciously compelled plaintiff 's em- 
ployés to quit working fprthem, and prevented others from working for 
them. The means by which this was aecomplished were not specifîed. 
"Whether it was donc by moral suasion, by argument, by reason, or by 
intimidation and violence, is not shown by either the pétition or the 
.^vidence." Ail that did appear was that the défendants printed and 
jjublighed circulars, and that the plaintiff had lost customers because 
.the latter had heard that pJaintifif was eraploying scab or inierior tailors. 
It was not shown Irom what source thealienated customers derived their 
information, but it was aissumed by counsel for the plaintif!' that it was 
from the circulars. The court held that, the only question before it was 
whether it çpuid enjoih the publication of a libel, and that the only 
remedy against such publication was at law. To the same effect ia 
Mayer v,.As9odqMon, Indeed, the law as stated in ail thèse cases isso 
thoroughly establisheçi as to be beyond contrpversy, and it is not neces- 
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sary to refer more partiouiarly to other cases cited in support of it. 
Francis v. Flinn, 118 U. S. 385, 6 Sup. Ct. Rep. 1148, is quite as 
strong an authority as any cited. 

The question with which we hâve to deal is whether this case falls 
within the rule. That the défendant, the typographical union, set on 
foot a boycott agaiust the complainant, as stated in the bill, and in the 
afBdavits on file, is not denied. That this boycott was to be enforoed 
by threatening loss of business to those who, having no connection with 
the union, should continue td àdvertise with, or in any way patroùizô, 
the comp]a|inant, is clearly shown. True, it is claimed' that^ ho thréàtë 
were used; but the language of the circulars has no dôubtful meahingL 
The aflBdavits on file show that it was perfectly understood by those whô 
received them; and the circunjstances indicate that it was inténded thât 
it should be so understood. In Brace v. Evam, 3 Ry. & Oorp.Ij; J. 
561, it was held that the word "boycott" is in itself a threat. "Ifl'pop- 
ular acceptation itis an organiïed effort to excludé a pèrson frôtà biiëi^ 
ness relations with others', by persuasion, intimidation, and bthet acte 
which tend to violence, and thereby Goercè him, thrOUgh feàf of fé- 
sulting injury, to submit todictation in the manageihêlit ôf hiS 'affairs.'' 
But it is insisted for the défendants that every représentation 6î faCtcoiii- 
tainedàn their hand^bllls and circulars iâ true] thàt isl to-Sây, tfiàt tliè 
complainant had y in 1888, bioken '.with 'the typbgra^hicatiuïiiati, <tië- 
charged ail union employés, and had since that date ■eflaployed ôtil^ 
those w^io , rwere • ijot memiberei of ithe i union ;,- and that âfter oœpeatfedly 
pTomising to Unionize his offioe hê had. finâliy, in Sept6mber,'1890, r^ 
fused to dô 80, and dèclared'that hé WOùld not emplby any persoh Whb 
was çonnected' with the union.' Ail thèse ;a;re conc6d*èd tacts! Thérèr 
fore, argue counsel for the défendants,, tîiisis ohly a cag^ oP^wîful cçiïjr 
pétition, Tbecomplaim^nt having dédared that hp wpûld. not employ 
any member of the union, the. union had a right to say-tbatits mem- 
t>ers would not patronizethe complainant. Nobody disputes' th'âltprôpi- 
osition. If that were ail that is irivolved in this casé, thèrfe'^vôiïld bè 
iiothing for the court to act ùpon. But it is not aJl by kïïy'mèaris." Ift- 
stead of "fair, althougb sharp and bitter, compétition," as is, çQnfgiiâed 
hj counsel, it was an attempt, by coeicion, to destroy ail, compétition 
affecting the union. It was an organized conspiracy to force the com- 
plainant to yield his right to sélect his own workmen, and stibmit him- 
self to the control of the union, and allow it to regulate prioéà foi* 
him, ànd to détermine \^hom he should employ and wljom di^(f|^rge. 
In other words, it was and is an organized effort to force priniç^snip 
corne into the union, or be driven from their calling for want of einploy- 
ment, and to make the destruction of the complàiriàilt's bùsihëéé the 
penalty for his refusing to surrender to thé unions WhateVetmdrài ôt)'- 
ligation may hàvé been incurréd by complainant by rèaSbn of tfià'ptrom- 
ises to UDÎonize his office, th'ëy wêré "whoUy withottt consideratidri, àhd 
they amount to nothing whatever in la\v ot in equity. '.ni 

No case has been cited Whéfrèyupon âpropérshdwing of fjkctk; fiii uh'- 
BUccèssftil appëal hfisibèén inftde to a -céïift df dhancêry iii'-'ièéthiil'à 
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boycott. The atithorîtîes are ail the other wày. At common law an 
flgreement to côntrol the will of employers by improper molestation was 
an illégal conspiracy. In New York it bas been held that the "boy- 
cott" is a conspiracy in restraint of trade, People v. Wilzig, 4 N, Y. Crim. 
R. 403; People v. Koatka, Id. 429. So, also, in Virginia: Oom. v. Shel- 
ton, 11 Va, Law J. 324. And in Connecticut: State v. Glidden, 3 Atl. 
Rep. 890. And in England: Beg. v. Barrett, 18 L. R. Ir. 430. 

In Emach v. Kane, 34 Fed. Rep. 47, the United States circuit court 
for the northem district of Illinois held that equity had jurisdiction tO 
restrain an attempted intimidation by one issuing circulars threatening 
to bring suits for infringement agàinst persons dealing in a competitor's 
patenta article, the bill charging, and the proof showing, that the 
charges of infringement were not made in good faith, but with malicious 
intent to injure complainant's business. Judge Blodgett recognized, 
in bis décision, the authority of Kidd v. Horry and Whed Co. v. Bemîa, 
cited for the défendants in this case, but said that the case before him 
was fairly différent and distinguishable from those caJses in a material 
and vital feature. Id those cases the interférence of the court was 
Bought to restrain the publication of libelous attacks upon the property 
of the complainant. In Mnmck v. Kane the gist of the complaint was 
that the publications were only means employed to carry into efifecta 
malicious intent to injure and destroy ihe complainant's business. Judge 
Blodqett said: . 

"I cannot believe tbat » man is remediless against persistent and continued 
attacks upon his business, such as hare been perpetrated by thèse défendants 
against the complainant, as sbown by the proofa in this case. It shocks my 
sensé of justice to say that a court of equity cannot restrain systematic and 
methodical outrages like this by one man apon anptbèr's property rights. If 
a coQrt of equity cannot restrain an attack like this upon a man's business, 
then the party is certoinly remediless, bécauèe an action at law, in most cases, 
would do no good, and ruin would be accomplished before an adjudication 
would be reaclied. True, it may be said that the injured party has a remedy 
at law; but that might imply a multipllcity of suits, which equity often in- 
terposes to relieve from. !âût the still more cogent reason seems to be that a 
court of equity can, by its Writ of injonction, restrain a wrong-doer, and thus 
prevent injuries which could not be fnlly redressed by a verdict and judgment 
for damages at law. Bedress for a mère personal slander or libel may per- 
haps properly be left to the courts of law, because no falsehood, however 
grosB and malicious, can wholly destroy a man's réputation with those who 
know him; but stàtements and charges intended to frighten away a man's 
customers, ànd intiraidâte them from dealing with him, may wholly break up 
and ruin him fluancially with no adéquate remedy if a court of equity cannot 
affoird prptection by its restraining writ." 

This is a clear and forcible statement of the law, and is in accord with 
the gênerai current of authority. 

How strongly it applies in this case may be readily seen by referring 
to thé editorials in the Bulletin, the organof the union, and to the hand' 
bills and circulars set forth in the statement of facts. The editorial in 
the Bulletin of December Ist déclares that the boycott "is still on, and 
irill be luxtil tiie proprietor of the 'rat' sheet employs union men." It 
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requests "ail K. of L., assemblies, unions, and workingmen to bear in 
mind that Mr. Casey refused to employ or in any way recognize or- 
ganized labor." It asks their aid in compelling complainant to recog- 
nize the rights of labor by withdrawing their patronage from his paper, 
and if possible let him know why. It calls upon them not to patronize 
any merchants who advertise in complainant's newspaper, and if they 
see the paper in any place of business to refuse to buy goods unless the 
merchant immediately stops the "rat" sheet. The communication sent 
by the union on the 3d of November to Messrs. GrifEn, agents for the 
sale of complainant's paper, contains the foUowing: 

"This union will consider ît a great favor for you to give up the agency of 
the Commonwealth. If you do not do so, we will hâve to consider you thé 
enemy of organized labor." 

Thèse are fair samples, and they indicate the method by which thé 
boycott was to be made effective. Yet counsel say that there were hp 
threats; that the défendants were only exercising their constitutional right 
to freely speak and publish their opinions ; that wbat défendants bave done 
is a necessary and natural and proper incident of bitter, but yet lawful , com- 
pétition,' and that this was only fair argument and persuasion. Thèse 
propositions are in direct conflict with décisions made long ago, and rec- 
ognized in ail subséquent cases. In Rex v. Ecd^, 1 Leach, 274, the de- 
fendants were indicted for conspirîng to impoverish a tailor, and by di- 
rect means to prevent him from carrying on his trade. They were con- 
victed, and upon a motion in arrest of judgment it was objected that the 
indictment ought to bave stated the acts that were committed to impov- 
erish the tailor and to prevent him irom carrying on his trade in order 
that the défendants might thereby hâve notice of the particular charges 
they were called upon to answer. But Lord Mansfield, without hear- 
ing the prosecution, said that that was certainly not necessary. "The 
offense does not consist in doing the acts by which the mischief is 
eâected,^for they may be perfectly indiffèrent,— but the conspiring 
with a view to effect the intended mischief by any means. The illégal 
combination is the gist of the offense." See, also, In re Wabash R. Co., 
24 Fed. Rep. 217. In that case the following notice was sent to vari- 
ons foremen of the shops of the railroad company, duringa strike organ- 
ized to resist a réduction of wages, the railroad company being at that 
time in the hands of a receiver appointed by the United States circuit 
court: 

"• Office OF LooAL CoMMiTTBE. 

" • June 17. 1885. 

" • -, Foreman: You are requested to stay away from the shop until 

the présent difficulty is settled. Your compliance with this will command 
the protection of the Wabash employés. But in no case are you to coRsider 
this an intimidation.' 

"Held, tbat this was an unlawful interférence with the management of the 
road by the receiver, and a contempt of court, for which the writer should be 
punished." 

The court, in passing upon the case, said: 
V.45F.no.3— 10 
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"The statement in ail thèse notices that they are not ta be taken as intimlc 
dations goes to show beyond a doubt that the writerknew be was violating the 
law, and by this subterfuge soughtto escape Ita penalty." 

In ^7. S. V. Kane,2B Fed. Rep. 748, Judge Brewer, after stating that 
"every man bas a right to work for whom he pleases, and go where he 
pleases, provided in so doing he does not trespass on the rights of oth- 
ers," by way of illustrating what is a tbreat, supposes that one of two 
workmen is discbarged. The other is satisfied with his employment and 
wishes to stay. The discbarged workman cornes with a large par ty of 
his friends, armed with revolvers and muskets, and says: "Now my 
friends are bere;— yon better leave;— I request y ou to lea,ve." In terms 
there is no tbreat, but it js a request backed by a det^onstration of force, 
intended and calculated to intimidate, and the man leàves really because 
he is intimidated, Again, armed robbersstopa coach. One of their 
numbei* politely requests the passengèrs to step out and'hand over their 
valuables, and théy do sô. To thé chargé bf robbery thé défense is madè 
that tiiéré was no violence; there weré no tbreats; there was only à po- 
liité rèii'tiest, which was çomplied; with; ' Thé court said' that any judge 
who wBùld: reéogni^'e stiçh a defeiise dieservéd to be despised, and the 

'côtirt wâ^ rîghti ,';, " • "./..'...':,■ .[^ ',.■',' .'■'!\.. ','.;.,'.',.',: 

In Stàte ir.Gliââeny cited héréinfciéfbi'é, Jùdgô'CAKPÉNTEB, s^^^ 
for thè jêtiprelne court of Connectiçut, stàtés that the défendants. sa,id in 
éfiébt'to'the pubKshing 66m|)àny:. ;^^^ ' '..'.'/. .'.. .. ' 

! "ïo^ shall disçharge men j?o,u hâve in ypurefpployi and y|Oks,hall herçaifter 
emplôy'ohly sucii men as' wé shall name. Itjs trùe, we' bayé ho intérest m 
yourbnsînéss; we hâve no capital investedtheiein; weareih ûowiserespon- 
fliblé'foi' its losses or tailiirè; we are not 'dîréetly benéflted'byits suc-cess; ànd 
W6 do not partîcipate In Its profltsi^yet we bave a right to control its man- 
ageobent, and cpHipelyou to ânbmit to ourdictation;'' i 

The tburt sàid that the bare assertion ôf such â right was startling; 
that, if it'exîstedj îdl business enterpriSeswêre alikestibjectto the dic- 
tation âhd cbhtrbl of those who àssértéd ît, and updn the sanâe principle 
and for the sànie reason the right td détermine what business men shaïl 
engage in, and when and where ahd how it shall be carfied on, will fce 
deniàfldedj'and must be conceded to associations of yorkihgmeh of the 
class of thbse whom ît would be neceésary to employ. Thé opinion in 
thia case, although thé casé itself arosé upon an indictmënt for conspir- 
acy; is a well-consideréd discussion of thé law with relation t6 bpyisot- 
ting. See, also, Steam-Skip Co, v. McKenna, 30 F^d. Rep. 48. 

In the.lightqf thèse au thorities it is îdle tb talk aboutthe défendants' 
acts and publications, ag. mère incidents of a compétition set on footby 
'complaipaht's déclaration that hewôuld not employ union printers; that 
;tjie publica,tions are shielded by constitutional guarantjesj or that, viewed 
in the most ùnfavorable light, they are nothing more thau; libels, and 
the orily remedy for anfy injury resulting is by an action at law. 

It is claiflied that theTébital in the àffidavit bf D'avis of what wâssàid 
to him by the managers of the advertising department of Mabley & C^- 
rew and of Fechheimer Bros. & Co., when thqy withdrew their patronage 
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from the Commonwealth, to-wit, that it was because they had been vis- 
ited by a committee of the typographical union, and were threatened 
with the loss of business, ought not to be considered, because it is hear- 

say- 

There are two answers to this claim: 

First. What was said is clearly admissible as part of the res gestx, to 
show the State of mind of the persons in doing the act which their déc- 
larations accompani éd. 

Second. Vpon the hearing of a motion for a preliminary injunction, the 
rules ôf évidence are applied less strictly than upon the final hearing of 
the cause, and consequently évidence that would not be compétent in 
support of an application for a perpétuai injunction should be aduiitted. 
Biick V. Eermance, 1 Blatchf. 322; Matthews v. Manufaduring Go., 19 
Fed. Rep. 321. The reason for the rule is plain, Probability of right 
is sufiBcient to authorize a preliminary injunction. In many cases it is 
granted to préserve property in statu quç during the pendency of a suit in. 
which the rights to it are to be decided, and that without expressing, 
and oftentimes without having the means of forming any opinion as to 
such rigbts. Great Western Èy. Co. v. Birmingham & 0. J. JRy. Ooi, 2 
Phil. Ch. 697. 

The rule, with the reason for it, applies with peculiar force when it is 
sought to exclude the statements reierred to from considération. The 
advertising managers made haste to deny that any threats were uttered 
to them by anybody representing the typographical union. They did 
not, however, set forth whàt was said, nor did they deny that they with- 
drew their advertisements from the Commonwealth, nor intimate àny 
reason for 80 doing other than that stated by Davis. It is not now the 
proper occasion to consider fully what prompted their déniais. That 
should be reserved until the final hearing, after fuU opportunity to cross- 
examine Daçyis upon the one hand, and the advertising managers who 
made the déniais upon the other hand, and to présent to the court a fuU 
showing of ail, that was said when they were called upon by the commit- 
tee of the union. According to the logic of counsel for delendants al- 
most anything might hâve been said without precluding the déniais. 

I haye made the statement of the facts as they are set forth in the bill 
and affidavita quite full, and hâve entered somewhat at length upon the 
discussion of the questions involved, because of the request by counsel 
on both sides fora full statement of the case, with the reasons of the 
court fpr|its conclusions, inasmuch as the décision upon the niotion may 
praclically settle the entire controversy between the parties. 

The motion for a temporary injunction, to continue in force until the 
final décret in this cause, will be granted. 
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Allis V. Jones et al. 

Skeen et al. v. Allis. 

(CircuAt Court, D. Nebraska. 1891.) 

1. COEPOBATION-— MOBTOAGE— UltBA ViBBS. 

Where the indebtedness that a corporation ia authorized by Its charter to oon- 
traot is limited, the objection that a mortgage for a sum in excess of this amount 
i8 ultra vires cannot ba successf uUy urged by an unsecured creditor, who became 
such after the mortgage was executed, and whose olaim is open to the same ob- 
jection. 

2. Same— Omission op Seal. » 

Where a mortgage is given by a corporation to seoure a bonaflde debt,, and in a 
proceediiig by an unsecured creditor to set it aside its exécution is admitted, and 
its validity asserted by the company and ail the stockholders and ofiSoers thereof, 
the mère omission to attach the corporate seal will not hâve the effect to inval- 
idate it. '^ 

8. SAMB— COBPOBATB AnTHOBITT— PaBOL BvIDENOB. 

Upon an issue as to whether the exécution of a mortgage by the président and 
secretary of a corporation was authorized by its board of directors, in whom the 
control and management of its affairs was vested, paroi évidence is admissible to 
prove the action of the board, when the record of the meeting fails to state it. 
4. Insolvenct— Pbbfebbnoe. 

A mortgage given for a bonaflde debt by a créditer in failing oircumstances, 
but contaiuing no trust, secret or expressed, in favor of any one el8e,th6ugh in 
eS&qt a préférence, is not invalid under the Nebraska assignment laws. 

In Equity. 

Harwood, Ames & KéUy, for complainant and cross-complaxnant Skeen. 
A. J. Poppleton, for cross-complainant Red Cloud National Bank. 
Q. M. Lambertson and Case de McNeny, for cross-complainants First 
National Bank of Denver and Red Cloud National Bank. 

Caldwbll, J. The plaintiff, aUeging that he is a gênera! creditor of 
the défendant corporations the Red Cloud Milling Company and the Aima 
Milling Company in the sUm of $11,950, files this bill to annul certain 
mortgages executed by thèse milling companies to the Red Cloud National 
Bank and the First National Bank of Denver, and prays that the affairs 
of the milling companies rtiay be wound up, and their assets distributed. 
The plaintiff holds as collatéral security for his debt certain shares of 
the capital stock of the miUing companies belonging to the défendant 
Jones, and by him pledged as security for the plaintiff 's debt against thé 
companies. The défendant Skeen filed a cross-biU, making the same 
allégations and praying for the same relief as the plaintiff; but confess- 
edly, on the pleadings and proofs, his debt is the individual indebtedness 
of the défendant Jones, and not the debt of the milling Companies, and 
his cross-bill must for that reason be dismissed. The fect that he holds 
stock of the milling companies belonging to and pledged by his debtor, 
Jones, as collatéral security for his debt gives him no standing in court 
on the proofs in this case, for, in any event, it is conceded the companies 
are hopelessly insolvent, and the stock worthless. The simple pledge of 
the stock by its owner, Jones, did not affect his right to vote and act in good 
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faith as a stockholder of the milling companies. 1 Mor. Priv. Corp. § 483. 
The milling companies bave filed their answers, admitting the exécu- 
tion of the mortgages, and alleging that they were executed for a bonafide 
indebtedness due from the companies, respeotively, to the banks, and 
averring that tho debts of the plaintiff and the défendant Skeen were the 
individual debts of the défendant Jones, and not the debts of the milling 
companies. Thiï banks filed their answer, denying the allégations of the 
bill, and also fikd cross-bills, praying for a foreclosure of their mortgages. 
Numerous other creditors of the milling companies hâve intervened and 
answered, but tliere is no contest at présent over their claims. Ail par- 
ties concède the priority of the mechanics' liens, and the only issues now; 
to be determined are those arising on the plaintiff 's original bill and the 
cross-bill of Skesn, who makes common cause with the plaintiff, and on 
the cross-biUs of the banks, seeking a foreclosure of their mortgages. The 
mortgages to tho banks are aUeged to be void for the foUowing reasons: 

"(1) Because, by the articles of incorporation of both of said milling «cm-: 
panies, the man igement and control of the affaira of said corporations is 
vested in a board of flve directors, who alone hâve the power to authorize the , 
exécution of said instruments by the président and secretary, and who in each 
and ail of thèse iistances failed to act. 

"(2) Because aoneof said instruments were attested bythe seal of said 
corporation, or a oy seal; nor does it appear that anyform or description of 
seal was ever addpted by either of said corporations. 

"(3) Because iiaid act is in excess of the corporate powers, and ultra vires. 

"(4) Because the giving of said mortgages and bills of sale on ail of the 
property of the défendant corporations, and the yielding of immédiate domin- 
ion over the sams, is, in contemplation of law, an assignment, and void under 
the gênerai assignment laws of the state of Nebraska. 

"(5) With respect to the notes, bills of sale, and mortgages to the First 
National Bank )f Denver, same are void because grossly in excess of the 
amount due said défendant." 

Assuming thit the plaintiff is a gênerai creditor of the milling com- 
panies, and thct, as a gênerai creditor, he can maintain a bill of this 
kind, we will pioceed to inquire into the validity of the objections to the 
naortgages to the banks. 

1. The prool shows that the first objection is not well founded in fact. 
A majority of Ihe board of directors and ail the stockholders directed 
the exécution of the. ixiortgages. If the anthority to exécute them before 
they were given was not in ail respects regular, their exécution was aft- 
erwards ratified. What may be authorized in advance may be ratified 
afterwards. Mor. Priv. Corp. §§ 228-231, 623-625. Paroi évidence is 
admissible to prove the action of the board of directors or stockholders 
where the record fails to state it. U. S. v. Dandridge, 12 Wheat. 72. 
The opinion is by Mr. Justice Stoby. Mining Co. v. Angla-Qdifm-- 
nian Bank, lOt U. S. 192; Eurêka Oo. v. Baîîey Co., 11 Wall. 488; 
Whart. Ev. § 663; Davidson v.Bridgeport, 8 Coim.472; Baldiffv. TOera, 
27 Ohio St. 6f ; Taywxmth v. KoeUer, 85 Mich. 22; Bank v. Kartrigkt, 
22 Wend. 348. 

2. The omission Ibattach the corporate seal to the mortgages îs not 
iatal to their vdidity in equity» The companies admit theirexecution-: 
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and iassert their validity. The owners of ail the stock of the companies 
assert their validity. They were given for debts actually due from tlie 
companies to the banks. The oflicers and stockholders of the milling 
companies had no personal interest in the debts secured by the mort- 
gagès. No part of the money belonged to them, nor were any of them 
sureties for its payment. On this state of facts, it is not necessary to 
inquire whether thèse mortgages are légal and sufBcient securities at law 
against the gênerai creditors of the companies. They are nndoubtedly 
good in equity. Lme V. Mining Oo., 32 Cal. 639; Chase v. Pech, 21 
N. Y. 581; Jackson V, Parlchursl, 4 Wend. 869; /n re Home, 1 Paige, 
125; Payne v. Wilson, 74 N. Y. 348; Pom. Eq. Jur. §§ 383, 1237; Lahe 
V. Dowd, 10 Ohio, 416; Daggett v. ÈanUn, 31 Cal. 321; Abbott v. God- 
froy'a Hdrs, 1 Mich. 179; Peckham v. Haddock, 36 111. 39; RacouiUat v. 
Sansevain, 32 Cal. 376; Jones, Mortg. §§ 166, 168; Miller v. Railroad Co., 
36 Vt. 452; Gale v. Monis, 29 N. J. Eq. 222; Amer. Lead. Cas. 605; 
1 LeadjCas. Eq. (3d Amer. Ed.) 666, and cases there cited; Mor. Priv. 
Corp. I 338. In Koehler v. Iran Co., 2 Black, 716, the court declined 
to treat a môrtgage of a corporation not under sèal as good in equity, be- 
cause it was declared on as a légal, and not ao équitable, môrtgage. To 
obviate ti^at objection thç banks are granted leave to amend their cross- 
bills by adding a spécial prayer, to theeffect that, if the court should hold 
them ineffectuai as légal mortgages, that they may be held and treated 
as équitable njortgages. The court mày do this. Hardin v. Boyd, 113 
U, S. 766,6 Sup. et. Rep, 771. 

3. The mortgages weré given to secure an indebtedness in excess of 
the amount of debts the companies, by their charters, were authorized 
to contract,!and it is said this renders the évidences of the indebtedness, 
and the mortgages given to secure it, uUra vires and void. But on the 
facts of this case this position cannot be maintained. The money was 
received by the companies, and used in conducting and carrying on their 
legitimaté corporate business, with the knowledge and consent of ail the 
officerp and stockholders. On thèse facts the banks are entitled to be re- 
paid their money, and the companies could exécute a valid security for 
its payment. Mor; Priv. Corp. §§714-716; Jones, Mortg, § 127; Banh 
v. Matthews,28 U. S. 621; Jo?i«8 v. Habersham, 107 U. S. 188, 2 Sup. 
et, Rep. 336; RaUway G), v, MeCarthy, 96 U. S. 267. Skeen cannot be 
heard to urge this objection, because he is not a créditer ot the milling 
companies^ and Allis became sucfa, if at ail, after the debts to the banks 
had been created, and it wbuld seem, therefore, that he is in no plight 
to raise the question. The written promise of the milling companies, 
executed by their secretai'y and treasurer, to pay the plaintiff's debt, un- 
der ail the circumatahcesof this case, made it the debt of the companies. 
But an appliéàtion to thé plaintiff's ca.se of the- strict rules which he 
seeks ta .hâve applied to the bank's claims and mortgages would un- 
dpùbtedly undermine hia.own càsej and Jeave him witbout any claim 
against the companies. 

4. The exécution of thé mortgages by the companies to the banks did 
uot oonstituté ah aissignmeut for the bénefitof creditors under the laws 
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of Nebraska. The môïtgages wére given for honafide debts due from the 
mortgagor to the mortgagees. There was no trust, secret or expressed, 
in favor of any one else. This is a question of local law, and the la test 
utterances of the suprême court of Nebraska showvery clearly that the 
exécution of thèse mortgages was not prohibited by, or a fraud on, ^he 
assignment laws of that state, but were lawful and valid transactions; 
BriiÈon v. Bm/er, 27 Neb. 522, 43 N. W. Rep. 356; J9arà v. Scott, 27 
Neb. 642, 43 N. W. Rep. 407. In the last case cited the court say: 

" T'bat this mortgage waS given to secure hona flde debts seems to be f uily esr 
tablished, ànd in this state, under the lioldings of this court, a ereditor in |ail- 
iDg circumstancea may prefer his creditors. Justice would be subserved by 
requiring an équitable distribution of the property between ail creditors in 
snch cases, and a cliange in the law on that subject is worthy of the consid- 
ération of the législature. But the corn mon law in regard to préférences is 
in full force in this state, and, as that law recognizes thé right of a failing 
debtor to prefer his creditors, error cannot be assigned beçanse of such préf- 
érence. The mortgagee, thereforé, being a 6o»o flde ereditor^, and having ^^ 
prier lien to that of the attaching creditors, was en titled;to the possession 
of the property until a sufScient ampunt had been sçld to satisfy bia clâiiiis." 

A private corporatioo, in a failing condition, haSrt^e sapieçpnimon.- 
law rigbt that a natural person jjas to prefer, by way of payment or b,y 
giving seciïrity on its property, one or more of its èonftjîcfe creditor^.iito 
the exclusion of others. Mpr^ Priv. Corp. § §0?, and cases çited:; Id. 
I 335. TbiB plaintiff will be allowed tp prove in iihe ipastQr/ppffice^^^^^ 
tbe amount of hia debt, as an: unseçured daitja, to be paid jjrp mto,w|% 
other unsecured debts, out of the surplue, if any, that remains jifter sa^- 
isfying the.toechanics' lieps,mprtgages, and ptber debts that are liens on 
the proj*rty;, and as to aUfurther relief the bill is dismissed. . 

The conaplainants in thé cross-bills (the banks):are entitled to a de- 
«ree foreclosing their respective, jnortgages, as prayed. 

Lét a teference be made to the master to ascertain and report lyithout 
delay the order of priority and apiount of the seyeral liens on the prop- 



McClaskey ee ai. v. Barr «t flî. 

(Ctreuit Court, s. U. Ohio, TT. JD. February 21, 1891.) 

1. Wjtnbçis— MiMOBANDA TO Retbesh Memort — Sbryiois of Fbooess. 

Meîmoïanda màde by an offloér, shpwlng how he served process, may be referred 
' to in order to nef resU hU memory in testif ying as to tha f aots. 

a. SeBVIOB of PeOCBSS— BETORNr-rlDBM BOKANS. 

A r«tum of process against" Jacob Kralg" as served on " Jaoob Krug" Is Insùffi- 
cienti the names not being '{dem 8onan«. 

In Equityi For former reports, see 38 Fed. Eep. 165, 40.Fed. Rep. 
559i aiîd42Fed. Rep. 609.» ■ ; : ^ :, k , 

Qfwan & Férm^ H. T. i^Uyf and Cb»«on, iSAteW? ,<fc Garaore, for com- 
plainanta. ,: :; 
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Slqihens, Lincoln <Sc Smiih, Bateman & Harper, and S, T. Orawjord, for 
respondents. 

Sage, J. Exceptions to report of spécial master, to whom was re- 
ferred the application of certain défendants to set aside tlie returns of 
service made upon them in the superiur court of the city of Cincinnati, 
before the removal of the case to this court. 

I hâve carefully examined the report, together with the testimony suh- 
mitted to the master. My conclusion is that his findings are, with one 
exception, correct. I do not think that the testimony ofifered ou behalf 
of défendants, being altogether négative in its character, is sufficient to 
overcome the évidence aflforded by the returns of service, and by the 
positive testimony of the bfficers who made the service. Their memo- 
randa, showing how the service was made, could properly be referred to 
by them in testifying as to facts of which they had no recollection inde- 
pendent of the memoranda, the same having been made at the time. 
Whart. Ev. § 518. 

It appears, however, that service was made upon "Jacob Erug," whose 
name does not appear in the pétition, in the, amended bill, or in the 
writ, nor is thère any name similar to it in the pleadings. The master 
finds thatj under the doctrine idem sonans, service was good as against 
Jacob Kraig, who is a défendant, although there is no évidence, aside 
from the returnlast above, that he was served. In this I think the mas- 
ter is in error. I know of no case in which the doctrine of idsm sonans 
has been earried to that extent. , 

Mr. Chitty, in his work on Practice, (volume 3, p. 232,) says that 
"the most récent publications hâve drawn the conclusion that it is only 
in materiai déviations that the defects in the spelling of names will be 
treated as irregularities, but that the term 'materiai' has been so techni- 
cally construed as in some cases to give effect to objections which, in or- 
dinary acceptation, would be considered immaterial." The resuit, thete- 
fore, he adds, "seems to be that, although the courts are now indisposed 
to give effect to summons or motions on account of mistakes that bave 
not altered the sensé or meaning of process, nor could hâve misled the 
most ignorant person, yet, unless in the clearest cases, it will be found 
most judicious to abandon any objectionable proçess, and proceed de 
novo." 

In 10 East, 83, Kîng v. Shakespeare, the défendant was indicted for an 
assault under the name "Samud Shakepear,"Lord Ellenborough said 
that the final "e" might not make a materiai différence, but the omission 
of the "s" in the middle makes it a difierenûy sounding name from -the 
true one. Whereupon, ail the judges assenting, it was considered that 
said Samuel Shakespeare be not compelled to answer said indictment, 
and he was discharged without day. 

In Bexv. iCalvert, 2 Giamp. & M. 189, the court set aside an attach- 
ment, and discharged the défendant out of custody, becauSe in the copy 
of the rule served upon hiip his name was spelled "Cal ver" instead of 
"Calvert." 
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In WhUweU v. BenneU, 3 Bos. & P. 559, "John Couch" was held to 
be a fatal variance from "John Crouch;" and in Qxteen v. Drake, 2 Salk. 
660, it was held thaï where a letter omitted or changed in a name makes 
another word, though it be insensible, the variance is fatal. 

"Burrell" for "Burrill" was held to be a fatal variance in Com. v. Oil- 
lespie, 7 Serg. & R. 470, where the rule oîidem sonam is fully discussed. 

The court said in Pétrie v. Woodworth, 3 Gaines, 219, that, where 
the name appears to be a foreign name, the variance of a letter, which 
according to the pronunciation of that language does not vary the sound, 
is not a misnomer. There "Pitrie" was sued as "PitriSj" which did not 
affect the pronunciation in French. 

In Manny. Carley,i Cow. 148, "Grautis" and "Gerardus," also "Quar- 
tus" and "Gerardus," were held to be différent names. 

Justice Washington, in Lessee of Gordon v. Holiday, 1 Wash. C. G. 
285, says that the use of names is to describe the individual of whom 
we speak so as to distinguish him from some other person, and there- 
ibre a rational and sourfd rule is that where two names hâve the same 
original dérivation, and where one is an abbreviation or corruption of the 
other, but both are taken promiscuously and according to common use 
to be the same, though différent in sound, the use of one for the other is 
not a material misnomer; and, if in common use the names be the same, 
the person cannot be misnamed if either be used. He cites Griffith'a 
Case, as given in Gilb. Com. PI. 219, as a strong one to illustrate the rule. 
There it was said that "Saunders" and "Alexander," which differ, en^ 
tirely in sound, are not distinct names of baptism, because "Alexan- 
der" is caUed "Saunders," so "Piers" and "Peter," "Joan" and "Jane," 
"Franciscus" and "Francis," "Garret," "Gerald," and "Gérard." But 
if the name be wholly mistaken, if it be répugnant to truth, as if "Alex- 
ander" be used instead of "Thomas," the misnomer is fatal. Thérefore 
he says the question always is, are the names différent, not in sound, but 
in dérivation or in use? 

To test the matter in the présent case, I hâve referred to the Gincin- 
nati diréctory for the year 1890. I find one name "Kraig;" the Chris- 
tian name is Jacob, I présume that he is the défendant in this case. 
Tuming to the name "Krug," I find that there are 32 persons, maie and 
female, in the city to whom it belongs; and thérefore I am still more 
strongly led to condude that the retum of service as made upon "Jacob 
Krug" is not a good service as against the défendant "Jacob Kraig," 
and to that extent the exceptions to the master's report wiU be sustained. 
In ail other respects they will be overruled. 
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McArthue et al. v. Williamson et al. 
WîrcuU Court, S. D. OMo, W. D. February 21, 1891.) 

1. Kbvivai, op Actions— Pbksonal and Reax. 

Ejecttnent Is not merely a personal action. In Ohlo, but involves also questions of 
title; and though such action, pending in a fédéral court in thatstate, when abated 
by tbe deatb of a party, cannot be revived under Rev. St. U. S. ig 955, 956, which 

■ apply only to personalaotions, it may be revived under the provisions of the Code 
01 Civil Procédure of Ohio by virtue of Rev. St. U. S. § 914, which pro vides that the 
practice and modes of proceeding in civil causes in the fédéral courts shall con- 
form to the practice of the courts of the state in which such fédéral courts are 
held. 

8. Same— Discrétion ov Court— Lâches. 

In Ohio, an action may, in the discrétion of the court, be revived after a year 
from the death of a party, where due diligence bas been used. Held, that where 
an application to revive an action of ejectment is made more than three years after 
the deatb of défendant, and after plalntilt had notice of such deatb, and of the 
names and résidences of bis beirs, and after decedent's realty bas been sold, bis 
debts paid, and the restdue distrlbuted, there is not the reçi,uired diligence, and 

. the order of revival will be denied. 

At Law. 

Rev. St. U. S. § 914, is as foUows: "The practice, pleadings, and 
fonns and modes of proceeding in civil causes, other than equity and 
admiralty, in the circuit and district courts, shall conform as near as 
inay be to the practice, pleadings, and forms and modes of proceeding 
existing at the time in like causes in the courts of record of the state 
Vithin which such circuit or district courts are held." 

Lawrence Maxwdl, Jr. , for plaintiflf. 

R. A. Harrison and A . H. Gillett, for défendants. 

Sage, J. In this, which is a consolidated case against several défend- 
ants in ejectment, a supplemental pétition was filed November 28, 1890, 
sétting forth that the défendant John Rathbun has died pending the 
action, leaving as his heirs at law Rei Rathbun, (who was a,ppointed ad- 
ministrator of his estate,) George W. Rathbun, et al.; and that, shortly 
after the decease of said John Rathbun, his son, George W. Rathbun, 
died, leaying as his heirs at law si:?^ children, of whom five are minors, 
and James Williamson as their guardian. The prayer of the pétition 
is that the consolidated action may be revived against said heirs at law, 
and said James T. Williamson in lieu of said John Rathbun, deceased. 
\ The séparât© answers of Rei Rathbun and James T. Williamson, as 
guardia,n, are filed, each setting up that John Rathbun died on the28th 
of March, 1887, intestate, and that subséquent to his death, to-wit,^t 
the October term, 1887, of this court, said consolidated action was finally 
tried, and judgment rendered therein in favor of the plaintiff against the 
other original défendants thereto, and therefore that the action was not 
pending when the so-called "supplemental pétition for revivor" was filed, 
the same having been theretofore finally determined. 

The answer further sets forth that the plaintiffs were advised of the 
death of John Rathbun within a few days after it occurred, to-wit, in the 
month of March, 1887j and that in May, 1887, through their attorneys, 
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they ascerfainéd the names and places of résidence of ail his heîis atlaw, 
and also of the heirs at law of George W. Rathbun, who died shortly 
after the decease of his father, as alleged by plaintiffs; as weli as the fact 
that said Rei Rathbun had been qualified by the probate court of Clarke 
county, Ohid, as administrator upon his'father's estate. Rei Rathbun 
was so qualified April 2, 1887. The personal property and effects of the 
estate were insufiicient to pay the debts and costs of administration, and 
on the 28th of July, 1888, said administrator filed his pétition, and 
obtained an order of the probate court of Clarke county directing him to 
sell 139 acres of land of which said John Rathbun died seised, and also 
a parcel of land of which he was seised, as alleged in his answer in said 
Consolidated case. The probate court ordered the sale of both parcels. 
The tract of 179 acres was sold August 30, 1888, and the sale confirmed 
September 5, 1888, and a deed made to the purchaser. The other 
parcel was oiïered at the same time, but not sold for want of bidders. 
After payment of the debts, costs, and expenses of the estate, there re- 
mained the sum of $995 in the hands of the administrator, which in 
the months of August and September, 1889, he distributed among the 
heirs. The unsold parcel was again offered for sale, under said order, 
December 5, 1890, and sold, but the sale bas not yet been confirmed. 
The answer further sets forth that "in the event of the revivor of said 
Consolidated action against said heirs and administrator, and a recovery 
of the demands made by the plaintiff' against them on a trial, the undi- 
vided half (being the interest not claimed by the plaintiff) of said land 
may be insufiicient to satisfy said judgment." 

It bas already been held by this court, upon prior pétitions for revivor, 
that the provisions for the revival of actions in the iederal statutes (sec- 
tions 955, 956, Rev. St. U. S.) relate only to personal actions; and that 
therefore, under section 914, an action, in ejectment, which in Ohio is 
not merely a personal action for the possession of real estate, but also 
détermines questions of title, may be revived in accordance with the pro- 
visions of the Ohio Code of Civil Procédure. Those provisions, as con- 
fitrued by the suprême court of Ohio in Carter v. Jeimings, 24 Ohio St. 
182, give an unconditional right to revivor at any time within one year 
from the death of the party. After the expiration of one year, the right 
to revive is subject to the discrétion of the court; and the court, in the 
exercise of that discrétion, is governed by the équitable principle which 
requires reasonable diligence and good faith on the part of those invok- 
ing its action. The demurrer admits the facts as set up in the answers; 
and those facts, in my opinion, show that there bas not been the dili- 
gence which ought to be exercised to entitle the parties to a revivor. 
More than three years elapsed after the death of John Rathbun, and 
after the knowledge of his death, and thé names and résidences of his 
heirs, and of the heirs of his son, who died shortly after his decease, 
came to the knowledge of the plaintiâ's, before the filing of the suppléa 
mental pétition. Meantime the realty of the estate of John Rathbun 
has been sold, and as to a large portion of it the sale confirmed, title 
passed, and the proceeds applied, so far as was necessary, to the pay- 
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ment of debts, and the residue distributed among the heirs. The only 
remaining tract of land belonging to the estate was also sold by order of 
the probate court before service of process upon the supplemental péti- 
tion of revivor was made. 

My conclusion is that the demurrer should be sustained, and, unless 
the facts set up in the answers can be successfuUy controverted, the péti- 
tion for revivor will be dismissed. 



Taixman V. Baltimore & 0. R. Ce. 

AuLT V. Samb. 
(Circuit Court, S. D. OMo, JE. D. February 21, 1891.) 

1. Wkits— Sbrviob on Coepokation— Eetuen. 

Under Rev. St. Ohio, § 5044, which provides that prooess against a railroad Com- 
pany may be served upon any regular ticket or f reight agent thereof, a return that 
the summons was served upon a "ticket agent and gênerai agent" of the défendant 
is defective in not showing that the person served was a "regular" ticket agent. 
8. Samè — Amekdmbnt op Rbtubn. 

After a cause bas been removed to a fédéral court, the sheriS cannot amend his 
return on the summons. 
8. Samb — "Waiveb bt Appbabancb — Rbmovai. or Causes. 

After a cause has been removed to a fédéral court on the application of the de- 
fendant, he cannot objeot to the service of the summons, since petitioning for re- 
moval amounts to a gênerai appearance. FoUowing Saylea v. Insurance Co., 3 
Curt.213. 

At Law. On motion to quash service of summons. 

L. Danford, J. W. Shanrmi, a,nd James C. TaUman, for plaintiffs. 

J. H. Collins, for défendant. 

Sage, J. Thèse cases were removed from the court of common pleas 
of Behnont eounty, Ohio, by the défendant. The service in each case, 
as shown by the transcript, was by delivering to C. W. Stralls, "ticket 
agent and gênerai agent of the within named, the B. & 0. R. R. Co., a 
certified copy of this summons, with ail the indorsements thereon, thé 
président or other chief officer of the said B. & 0. R. R. Co., not found 
in my eounty." The défendant now cornes, and, "entering its appear- 
ance for the purpose of this motion, and for no other purpose whatso- 
ever," moves the court to quash the summons and service, for the rea- 
son that it is not a sufficient or légal service. 

Counsel for plaintiff in each case insists that due and légal service vas 
in fact made, and moves that the sherifif of Belmont eounty be allowed 
to amend his return so as to make it correspond with the facts, and that 
the clerk of the court of common pleas of Belmont eounty be authorized 
lo certify such amended return to the clerk of this court, and that the 
same be made part of the transcript of the proceedings of said court, and 
for ail other proper orders. The plaintifPs motion must be overruled. 
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The jurisdiction of the state court over thèse cases was terminated by 
the filing of the pétition for removal, and this court oan issue no or- 
der to, nor confer any authority upon, any officer of that court with réf- 
érence to any proeeeding in this case. 

The law of Ohio providing for service of summons upon a corporation 
(section 5044, Rev. St. Ohio) enacts that — 

"If the corporation is a railroad company, whether foreign or created undér 
the lawB of this state, and whether the charter thereof prescribes the manneir 
and place, or either, of service of process tfaereon, the summons may be 
served upon any regular ticket or freight agent thereof; or, if thereis nosuch 
agent, then upon any conductor, in any county in the state in whicb such road 
is located, and through which It passes." 

The service is defective in that it does not show that Stralls, upon 
whom it was made, was a r^ular ticket agent of the défendant. It is 
true that the return does not show that the service was made in Belmont 
county, but, the court of common pleas being a court of gênerai jurisdic- 
tion, itwill be presumed that the service was made in the proper county, 
for the reason that a court of gênerai jurisdiction will always be pre- 
sumed to hâve jurisdibtion of the cause and the parties until the con- 
trary appears. Knowles v. Gas-IAght & Coke Co., 19 Wall. 61. 

But is the défendant entitled to make thé objection? Counsel cite 
Hmdricksonv. RaUroad Go., 22 Fed. Rep. 569, and Kauffman v. Kennedy, 
25 Fed. Rep. 785, in support of the proposition that the filing of the pé- 
tition and bond for removal did not amount to an appearance in the case, 
and, unless accompanied by a gênerai appearance, does not prevent a 
motion in the fédéral court to set aside the service of process and dismiss 
the suit for want of jurisdiction over the défendant. In Hendrickson v. 
Railroad Co. service was obtained in the state court by a writ of attach- 
ment, but there was a failure on the part of the plaintiff to make proper 
affidavits to obtain an order iegally for service of process by publication. 
The suits werein the county of Hennepin, in the state of Minnesota, and 
were brought to recover damages for personal injuries which were in- 
flicted in the state of Missouri. The défendant corporation had no place 
of business in Minnesota, and transacted no business therein. A motion 
was filed in the state court to dismiss for want of jurisdiction, and im- 
mediately thereafter pétitions were filed and bonds given to remove thè 
cases to this court. There are three cases included in the one report. 
The motion to dîsmiss for want of jurisdiction was renewed in the United 
States court. The court held that the appearance of the défendant in the 
state court for the purpose of removal was not a gênerai appearance, so 
as to give the court jurisdiction of the party, nor was it a waiver of ail 
irregularities; and, sustaining the objection to the jurisdiction, dismissed 
the cases. The ruling was undoubtedly correct, because, prior to the 
filing of the pétition for renâoval, the objection to the jurisdiction was 
made in the state court, and the provision in the removal act that, upon 
the filing in the fédéral court of a copy of the record in the cause re- 
rnoved, it shall then proceed in the same manner as if it had been orig- 
, ^nll}' commenced in the circuit court, préserves the objection made in 



158 FEDERAL REPORTER, Vol. 45. 

tHe State court, and brings it before the fédéral court for considération. 
The jurisdiction of the circuit court is in no sensé appellate, and ques- 
tions passed upon in the state court cannot be reviewed, but it becomes 
the duty of the fédéral court to hear and décide ail questions pending in 
the State court when the removal is made. Thus the défendant may en- 
ter a spécial appearance in the state ôourt for the pUrpose of objecting to 
the jurisdiction, and, h>.vingfiled his objection, remove the case to the 
fédéral court, and try there, firat of ail, the objection to the jurisdiction 
of the state court; and, if that objection was well taken, it will be sus- 
taîned, and the case dismissed. 

In Kauffman v. Kennedy, before the removal of the case to the fédéral 
court, counsel for the défendant made a spécial appearance in the state 
court, and moved to quash the service of summons because process was 
served on the défendant, a résident of Michigan, while he was attending 
as a witness in the state in which he was served with summons in a crim- 
inal pfosecution against the plaintiff. After the removal of the cause to 
the fédéral court, the motion to (juash was insisted upon, and the court 
held that the défendant, upon the facts stated, did not waive his right 
to insist upon the motion, which was sustained, and the service quashed. 
The proposition advanced "by counsel for the défendant in this cause 
was sustained in the following cases: Parrott v. Insurance Co., 6 Fed. 
Rep. 391; SmaU v. Movigomery, 17 Fed. Rep. 865; and Atchison v. Mor- 
ris, 11 Fed. Rep. 682. 

In Miner v. Markham, 28 Fed. Rep. 387, it was held that where a de- 
fendant appears specially in the state court, both in his motion to set 
aside a service of summons, and in his application for a removal of the 
case to the United States court, and the motion in the state court is de- 
nied without préjudice to a renewal of the same, the défendant bas not 
waived his privilège, and can assert it in the United States circuit court 
with the same force and effect an if the suit had been brought and the 
motion made there in the fîrst place. 

The contrary view was taken in Saylesv. Insurance Co., 2 Curt. 212, 
(where an appearance for the removal of the cause was put upon the 
same footing as pleading to the merits, whereby pleas in abatement are 
waived;) in Sweeney v. Cqffin, 1 Dill. 73; and in BushneUv. Kennedy, 9 
Wall. 387. This last case arose upon the clause of section 12 of the ju- 
diciary act, which provides that after removal "the case shall then pro- 
ceed in the same manner as if it had been brought by original process," 
which is, in substance, the provision contained in section 3 of the act of 
March 3, 1887, asamended Augustl3, 1888. Thecourtsaid thatitcould 
not recognize the validity of the inferencef bat the défendant, before plead- 
ing in the circuit court, may moveto dismiss the suit for wantof jurisdic- 
tion. "This construction," says Chief Justice Chase, in deciding the case, 
"would enable the non-resident défendant in a state court to remove the 
suit against him into the circuit court, and there, by a simple motion to 
dismiss, defeat the jurisdiction of both courts. Such a construction, un- 
less imperatively required by the plain language of the act, is whoUy in- 
admissible, and it is clear that the language of the act does not require 
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it. Its plain meaning is that the suitshall proceed, not thatîtshalî pro- 
ceed unless the défendant moves to dismisa. The défendant is not in 
court against his consent, but by his own act; and the suit is to proceed 
as if brought by original process, and the défendant had waived ail ex- 
ception to jurisdiction, and pleaded to the merits. * * * The first 
act of the défendant, indeed,under, section 12, is something more than 
consent, — something more than a waiver of objection to jurisdiction. It 
îs a prayer for the privilège of resorting to fédéral jurisdiction, and he 
cannot be permitted afterwards to question it." This case is not cited 
in anv of the subséquent cases in the circuit court which hold otherwise. 
As they are in conflict with it, they cannot be regarded as authority. 
Precisely what the chief justice said might resuit if the construction 
claimed was recognized, is sought in this case, for counsel insist, nôt 
only that there was no service in the state court, and that no amendment 
can be made by the sheriff of the state court, but alao that the case does 
not corne withih the provision of the Revised Statutes of the United 
States i;elating to amendments, (Rev. St. U. S. § 954;) and that there- 
fore nothing can be done excepting to dismiss the suits. 

The motions are overruled. The défendant will hâve 30 days within 
which to «iswer. 



PiTMAN V. UmITED StATES. 
(IHstrIct Court, D. BUode Island. Fe^ruary 16, 1891.) 

l, CouBT— Session— AujotJRNMENT. 

Rev. St. V. S. § .583, -which provides that, wtaenever the judge Is not présent at 
the " commencement of any regular, adjourned, or spécial term, " the court may be ad- 
joumed on his written order, apj>lies to sessions of court held afteran adjournment 
for Boveral days by order of the judge. 
9. Clere ojf Court— Fées. 

The clerk is entitled to his per diem for attending court on a day when it is so 
adjourned. 

At Law. 

This was a pétition for the allowance of the claim gf ]0[enry Pitman 
for fées as clerk of the district and circuit courts for this district. It 
appeared in évidence that from October 14, 1854, to December 14, 
1888, he was clerk of the district court, and from October 14, 1854, to 
the présent time he was clerk of the circuit court; that as such clerk he 
attended in the circuit court on the foUowing days, when the court was 
in session and was adjourned under the provisions of Rev. St. § 672, to- 
wit: February 6 and 8, October 5, 9, 11, 12, 14, 15, 18, and 26, No- 
vember 2, 4, 6, 6, 13, 27, 29, and 30, December 10, 13, and 17, in 
1886; January 6, 8. 14, 24, 25, 27, and 31, February 3, 7, 11, 12, 14, 
21, 22,23, 24,25, and26,March2, 3, 4, 5, 9, 11, 15, 16, 21, 22, 23, 
24, April 11, 14, 16, 18, 21, 22, 23, 25, 26, 28, 29, and 30, May 3^ 
6, 9, 12, 14, 16, 20, June 6, 7, 9, 13, 16, 23, 27, 28, and 30, July 6, 
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9, 11, and 14, August 8, in 1887; June 25, in 1889; thatas such clerTs. 
he attended in the district court on the foUowing days when the court 
was in session and was adjourned under the provisions of Rev. St. § 
583: October 6, 19, and 27, November 17, December 1, in 1886; Jan- 
uary 5, 12, and 26, April 13, 20, and 27, May 11, June 8, and 29, in 
1887, — being in the whole 99 days, and that his claim for his fee for 
such attendance has been disallowed by the accounting officers of the 
treasury. 

James M. Ripley, for petitioner. 

The petitioner is entitled to an allowance of $5 for each day's attendance, 
under the provisions of Eev. St. § 828. Tbe provisions of Rev. St. §§ 583, 
672, apply to any day to which the^court is adjourned, and at whichthe judge 
is not présent. 

Eathbone Gardner, Dist. Atty., for the United States. 

The clerk is entitled to his fee "for his attendance on the court while actu- 
ally in session." In the absence of any further provision, the court could be 
considered actually in session only when the judge is présent. Other statutes, 
however, mal^e it évident that in the view of congress the courts may be in 
session in the absence of the judge, (Rev. St. g§ 583, 672;) and appropriations 
hâve been made for the payment of clerks for attendance when thç court ia 
adjourned under the provisions of thèse sections, (24 St. at Large, 541.) The 
question to be determined is whether the words "commencement of any regu- 
lar, adjourned, or spécial term [session]" apply to each and every day to which 
the court has been adjourned duringthe term. (1) To make them thus appli- 
cable takes away their entire signiflcance. They might hâve been omitted, and 
the meaning of the statute would hâve been the same. "If the judge of any 
district court is unable to attend, * * * the court may be adjourned by 
vlrtue of a written order," etc. (2) The phrases "regular term," "spécial 
term," and "adjourned term," and "regular, adjourned, and spécial sessions," 
are frequently used in the statutes with a meaning peculiar to themselves, 
iand entirely distinct from a mère adjournment from day to day during the 
term. Eev. St. §§ 578, 579, 581, 586, 661-670, and especially 671, where a 
session is evidently made to consist of more than a single day. (3) The fact 
that thèse phrases are used in a spécial meaning in sections immediately pre- 
ceding tbose sections the interprétation of which we are now considering adds 
force to the presumption that they were intended to bear that meaning in 
those sections also. 

Caepentee, J. The problem in this case is to ascertain the mean- 
ing of the words "regular, adjourned, or spécial term." Rev. St. §583. 
In literal meaning, and tbe earliestuse of the word, it signifies a definite 
period of time, during which the court remains in continuous session. 
There is, however, nothing hère implied which will exclude a session 
consisting of a single day. The term is that session of the court which 
begins at a time fixed by or under authority of law, and, having pro- 
ceeded continuously, ends when the business then under considération 
is concluded. The statutes provide in what manner spécial and ad- 
journed terms may be called, giving particular directions as to certain 
districts, and providing, in gênerai terms, which cover the case of this 
district, that spécial terms or sessions may be held at the appointment 
of the judge. Rev. St. §§ 581, 669. It is contended on behalf of the 
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United States that the language of theàe sections, as well as of other 
sections in which the same words are tised, implies a continnous session, 
at a time separate from the time of the regularly appointed term, and 
nôt duringthe continuance thereof. There is ho doubt that the words 
used in thèse sections were written in view of such an arrangement of 
the sessions, because in many, if not in most, cases at the présent time, 
and no doubt in ail cases at the time thèse sections were originally framed, 
it was the habit of the courts to meet at the time appointed by law, 
and, having rémained in session for a few days, to adjourn to the next 
succeeding day fixed by law for a regular term, and in like manner to 
adjourn each spécial term whenever it became necessary to hold such,; 
The termsor sessions (for there seems to be no distinction madebetween 
the two words) were therefore marked ofF from each other by considér- 
able intervening spaces of time, within which no session of the court was 
held. At the présent time the convenience of litigants and of the pub- 
lic business requires a différent arrangement of the sessions of the courts; 
and in this district it bas been found most conducive to the public in- 
terest that the courts shall meet at the times fixed by law, and trans- 
act such business as may then appear, and thereafter shall hold, by 
successive adjournments and appointments at short intervais, a substan- 
tially continuons session until the next succeeding day for the com- 
mencement of a regular term. During the continuance of thèse sessions 
the judges haye attended in court hère whenever tbeir engagements did' 
not take them eïsewhere, and on the occasion of their absence, or ex- 
pected absence, for a time which might bè definitely fixed or which 
was indeterpîinate by reason of the doubtful exigencies of business eïse- 
where, they hâve sometimes, as in this Case, made provision for adjourn- 
ment according to the terms of sections 583 and 672. 

The question hère raised is whether those sections are inapplicable 
by reason of the fact the sessions so adjourned by written order Cfin- 
sisted of only one day, or by reason of-the fact that they were notsepar- 
ated by any considérable interval from the preceding regular term, or 
by reason of the fact that they were held between the day when a regu- 
lar session was begun and the day when that session must give place 
by an adjpurnment to the next regular cession. In answer to this ques- 
tion it is tobe observed that the language of the statute is broad enough 
to hiclude this case. Spécial sessions are not, in terms, required to 
be of any particular length, or to be held at any particular time. The, 
time when they are to be held is not mentioned in the provision as 
to circuit courts, and they are provided to be held "at such time as 
may be ordered " in the case of district courts; and when the purpose 
and objeot of the statute are consideredi I think it clearly appears that 
the provisions of thèse sections are applicable to the case under consid- 
ération. The purpose of those provisions is évidently, — First, that the 
regular and orderly séquence of sessions and of the record thereof shall 
not be interrupted bj' the absence of the judge; seconâly, that counsel, 
witnesses, and parties who may désire to attend, and court officera 
^ose duty it is to attend, may be notified by an authentic act at what 
v.45ï'.no.3 — 11 
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timethe session will be resiimed. iiThese are eqtaally important in casea 
where the sessions are short, frequently interrupted, and frequently re- 
sumed, as they are in casies where the sessions are longer, less fréquent, 
and separated by intervais of time longer and moré distinct. In the 
absence, therefore, of any express words of limitation of sections 583 
and 672, 1 am of opinion that they apply to the days in question. 
. To Btate my opinion in another form, I think-the words "the com- 
mencenaent of any regular, adjourned, or spécial term," in section 583, 
and. f' any regular or adjourned or spécial session," in section 672, refer 
to any day at which a court is appointed to sit, whether by regular ap- 
pointmentin the statute^ or by adjoumment or spécial appointaient by 
order of the judge, and pursuaiit to law. 

The judgment will therefore be that the petitioner recover his fées fot 
99 days, at $6 a day, amounting to $495. 



Davis v. United States. 

ÇCHstriet Cow% D. Maine. January 19, 1891.) 

1. OLEBK OF COtTRT— FeESt-DbOISION OF COMPTBOLLBR. 

The disallowanoe Ijy the 'flrst oomptroltèr of the treasury of fées olalmed by a olerk 
of the court is not conoltisive against the clerk on a pétition byhim for the rScov- 
ery of such f ees. FpUowing Samion y. Z7. S., 48 Fed.^ep. 561. 

2. Samb— Pbopeb Chakges aqainst Unitbd States. 

Tho clerk is entitled tofeés for entérina orders of approVal of clerk's and district 
attomey's and tnarshal'B andcommissioner's accounts, and filing paperswith same, 
for Bwearing bailiffs, for filing venirea and preoepts to distribute, and other papers, 
and f or taking acknowlédgmehts of sureties on reooguizauces. 

Ai Law. 

Edward M. Rand, for pétitioneïi 
George E. Bird, V. S;. Atty. 

Webb, J. This is a pétition by the clerk of both the circuit and dis- 
trict courts to recover the sum of $141.65, fées for offlôial services charged 
in his accounts, and disàllowed by the treasury acdounting ofBcers. The 
charges are classiôed undet the'following heads: 

1. Entering orders of approval of clerk's accounts, and filing papers 

withsame, - - - - - - - $20 00 

2. Entering orders of approval of accounts of the U. S. attorney, and 

flling accompanying papers, - - - - - 27 70 
S. Entering orders of approvali of parshal's accounts, and âling ac* 

companying papers, - - - - • - 51 30 

4. Entering orders of appro.val of commissioner's accounts, - 22 95 

5. Swearing bailiffs, -.. - ' - - - - 80 
6: Eiling ©enire* and preCepts to distribute, - - - 5 60 

7. Filing papers, - - - - -- -880 

8. Taking ackncwledgments of sareties on recognizances, • 4 25 

9. Excessive réduction byreason of error in computation, • - 25 
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FiNDINO Oï" Facts. 

AU the services charged for were rendéred. Fées for thèse services at 
the rates allowed by the feie-bill were règularly included in the clerk's 
stated accounts, which accounts were verifled by his oath, and in the act- 
ual présence of the United States attorney, were presented fôr approval 
in this court, were approved, and were forwarded to the proper treasury 
oflBceiS. The charges were disâllowed, and payaient refused. The item 
for error in computation is establkhed; Of thé fées clàimèd the sum 
of $10.86 was disâllowed by the first comptroUer prior to March 3, 1887. 

Conclusions of Law. 

That the action of the comptroUer respesting the $10.86 bèfore March 
3, 1887, does not deprive the court of jurisJiction bas been decided by 
the circuit tooUrt of thiS cinSuit in Harmonv.U. S., 4Sf Fed. Rep. 561. 
That décision is authoritative hère. AU the other charges were proper 
and lawfûl^ ând the clerk is entitled to be paid them by the United States. 
Emin v. U. S., 87 Fed. Rep. 481; Zones v. Same, 39 Fed. Rep. 412, 413; 
Goodrich v. SamBi 35 Fed. Rep. 194; Rand v. Same, 36 Fed. Rep. 674; 
Dimmick v. Same, Id. 83. Thé error of computation should be corrected, 
and theamount paid. 

Judgment is to be entered for the petitioner for $141.65. 



United States v. Nationai. Exchangb Bank. 
(.Circuit Court, E. D. Wisconsin. February 2, 1891.) 

1. Bauks— Patment on Foboed Indombmbnt— Liabilitt. 

A bank that bas paid acheck on a forged indorsement isnot responsibletherefor 
to the drawer wbere the person who oommitted the forgery was identified to 
the bank by one who believed him to be the payée, and was in fact the person to 
whom the drawer had delivered the check, and whom he believed to be the payée. 

3. Same— NoTioB— Lâches. 

The neglect of a drawer of a check, for morethan a month after discoverlng that 
it had been paid npon a forged indorsement, to notify the bank that it wiU hold it 
responsible therefor, releases the bank from llability, eren tbough it had notice of 
the forgery as soon as the drawer had. 

At Law. 

Elihu Oolman, V. S. Atty. 

Van Dyke & Van Dyke, for défendant. 

Bonn, J. This action is brought to recover the sum of $1,259.05, the 
amount of a check drawn by the post-office department at Milwaukee on 
the défendant, in favor of one Anton Erben, and made payable to him 
or his order on December 8, 1889, and paid on that day by the bank to 
one Adolph Schuman upon a forged indorsement. The facts, about 
which there is na conlâroversy, are substantiaUy thèse: Some tim» 
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in July, 1889, Anton Erben, who had then recently corne to this coun- 
try from Austria, came to MilWaufcee, and applied to the German Aid 
Society, and requested the secretary, Mr. C. Reuter, to help him to ob- 
tain work. This society is a corporation doing business in Milwaukee, 
its purpose being to render aid and give ad vice to emigrants and other 
persons who need such assistance. After recording his name in the rec- 
ord book of the society, Erben was sent by the society to Elm Grove, 
Wis., to work on a farm. From hère he drifted about, and finally set- 
tled down as a section hand on the railroad at Woodruff, Wis. Hère 
he fell in with one Adolph Schuman, who was working and boarding at 
the same place, and with whom Erben became intimate. After a little 
Erben and Schuman fell to courting the same girl in the family of their 
host, to whom Erben disclosed the fact that he had a sum of money 
amounting to 3,000 guilders due him from Austria. By this means 
Schuman, as is supposed, soon after, became possessed of the same se- 
cret, and from this moment set himself systematically and ingeniously 
at work to defraud Erben pf this money. Woodruflf was then the end 
of the line of the Milwaukee & Lake Shore Eailroad, and had no post- 
ofEce, the men going thence to Minoqua, five miles away, to get their 
mail. Schuman volunteered to carry Erben's letters to and from this 
post-ofRce. On a certain Sunday, Erben wrote a letter to his father, 
Anton Erben, Sr., in Austria, In this letter he spoke of his money, and 
also a certain pass-word agreed upoh between him and his father, without 
which the money was not to be sent; such pass-word being the date of 
young Erben's birth, July 9, 1849. On the way to Minoqua, Schuman 
opened this letter, which gave him the secret which was the key to un- 
lock the treasure he sought.. He at once opened çorrespondence with 
Anton Erben, Sr., at Oberhagen, Austria, alway s carry ing over to Mino- 
qua Erben's letters, and bringing them back from the office. He would 
open Anton Erben's letters to Jbiis father, read and destroy them, write 
others in their places, imitating Erben's hand, and signing his name. 
And when letters came for Erbén, Schuman would destroy them and 
write others in their places./ Finally he wrote a letter to Anton Erben, 
Sr. , in Austria, requesting him tosend the money, and giving the agreed 
pass-word, signing, as usual^ Anton Erben's name. Then an answer 
came from Anton Erben, Sr., saying the money had beensent ad- 
dressed to Anton Erben, careof the German Aid Society, Union dépôt, 
Milwaukee, Wis. This letter was also intercepted by Schuman. On 
reading it he returned to Woodruff, picked a quarrel with Erben, and 
announced his intention of leaving to find work felsewhere. This was 
about November 15, 1889. Schuman then came to some small place 
near Milwaukee, and from there wrote, signing Erben's name, to Mr. 
Reuter, secretary, to forward any mail addressed to him, as he expected 
valuable letters to corne in;,care,of the society. Soon two letters came 
addressed to Anton Erben in the care of the society,; containing the 
money orders, and Mr. Reuter foFwarded them as requested. On Pe- 
cember 3d, Schuman presented himself at the office of the German Aid 
Society in Milwaukee, whea the secretary tells him he does not know 
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him. "What," says Schuman, "don't you remember Anton Erben, who 
was hère in July, and for wl\om you obtained work? Besides, you for- 
■warded me some letters, and I hâve them hère." He thereupou handed 
Mr. Reuter the money orders, and a letter from Anton Erben, Sr. Then 
Reuter begms to think he is indeed Anton Erben, and, without de- 
manding further évidence, takes Schuman to Milwaukee pos^office, and 
in bis officiai capacity as secretary and agent of the German Aid Society 
in whose care the letters and orders had come, identifies Schuman as the 
true payée, indorses one order with Schuman, as "G. Reuter, Agent," 
and in the nameof the society vouches for him. The postmaster, know- 
ing that Reuter was the secretary and agent of the society in whose care 
thèse ad vices and orders had come, and thât he had been in the habit 
of identifying payées almost daily at bis office, after asking the usual 
questions provided by law and the rules of the department, aceepted thë 
identification as fulfilling ail the requirements of section 1297, Postal 
Laws & Reg. 1887, and gave to Schuman, in the nameof Anton Erben, a 
check on the défendant bank for the amount of the orders, fuUy believing 
him to be the Anton Erben named in the orders as payée, and entitled to the 
money. Reuter then went with Schuman, as was bis custom, to the 
bank, and identified Schuman as the payée named in the check, and as 
the person who had just been identified by the post-office department as 
Anton Erben, and entitled to the money. The check being payable to 
Anton Erben or order, Schuman and Reuter each indorsed it, Reuter 
signing as "C. Reuter, Agent." And thereupon the bank paid to 
Schuman the amount of the check, which he began immediately to 
spend lavishly and foolishly about the city, purchasing, ainong ôther 
thjngs, a gold watch, a gold-headed cane, four gold rings, and a rather 
expensive pipe. This coming to Reuter's knowledge the next day, bis 
suspicions were aroused, and he tried to find Schuman, but it was too 
late. Schuman had gone, no one knew where, and bas not been found. 
About January 19, 1890, the real Anton Erben came to Milwaukee, 
and presented himself before the secretary, andrecalled bimself to his rec- 
ollection. Reuter questioned him , and told him thathis money was gone. 
"Ah, no," says Erben, "no one can get my money without the pass- 
word, and no one knows what that is but my father and I." Things re- 
mained in about this state until March 9th or lOth, when Erben made 
com plaint, and stated the case to Moritz Von Baumbacb, the Austrian 
consul at Milwaukee. On March lOth there was a newspaper account 
of the matter in the Milwaukee Sentinel and Herold, the latter being a 
German paper. Both the bank and post-office officiais saw thèse ac- 
counts. The post-office department at Milwaukee and at Washington 
had notice of the fraud about thistime and before March 15th, The con- 
sul at Milwaukee went to Mr. Newell, the postmaster, for information, 
and had a talk with him on March lOth or llth. Mr. Nowell showed 
him the orders, and told him that he had done his duty, and that the 
man had been properly identified by Mr. Reuter as agent of the society. 
After Erben had made his complaint to the Austrian consul, and about 
March llth, the consul made a report of the case to the Austrian min- 
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ister at Washington, and aiso notifled Ihfe post-ofEce depai-tmerit àt Wash- 
ington, and asked for redress. Abont April 16th the governmenl ap- 
pointed E. L. West to Etiake an inspection of the case, xind report, which 
he did immediately, and on April 17th the post-office officiais made a 
demand on the bank for repayaient of the money. Another formai de- 
mand in writing was mttde in June foUowing, and on July 21 st the dé- 
partaient paid the amount to Erben by another check on the défendant 
bank, The court is of opinion upon thèse facts that the plaintiff cannot 
recover. 

The bank used due diligence in having the holder identified, and paid 
to the very person to whom the cheek was delivered with the intention 
that it should be so paid. The most cautions and conserva tive bank in 
the country would hâve, paid upon the sanie évidence of ideritification. 
While I cannot say that the post-office officiais were guilty of any distinct 
want of caution or diligence, still, as between it and the bank, the fault 
and misfortune in failing to discover the fraud were the goveriiment's. 
The post-office officiais, upon fullinquiry as reqUired by law, deter- 
mined that Schuman, who had the orders in hand, was Anton Erben, 
the payée named in the orders, and delivered him the check by that 
name, intending and expecting that the, bank should pay to him as the 
real Anton Erben. The case, in my judgment, should be ruled upon 
the same principles as those .of Bcmk v. ShotweS., 11 Pac. Rep. 141; 
Rob&rtson v. Coleman, (Mass.) 4 N, E. Rep. 619; and Maloney v. Clark, 
6 Kan. 82. The name is only one means of identifying the payée, and 
is frequently not the safest and best. As said by the suprême judicial 
court of Massachusetts in Robertson v. Coleman, above cited: 

"The name of a person is the verbal désignation by wliich he is known, but 
the visible présence of the person aflords surer means of identifying him than 
his name. The défendants, for, a valuable considération, gave the check to a 
person who said his name was Charles Barney, and wiiose name they believed 
to be Charles Booney, and they madeit payable to the order of Charles Booney, 
intending thereby the person to whom they gave the cheek." 

So hère the plaintiflf gaye its check to a person who said his name was 
Anton Erben, who was identified as Anton Erben, and whosename it 
belieyed to be Anton Erben, and made it payable to the order of Anton 
Erben, intending thereby the person to whom it gave the check. 

The question for the bank is, "For whom was this money intended 
by the drawer?" And the name is but one means of determining that 
question. In London, where there are several thousand John Smiths, 
the identification of the name alone would be a poor guide, in a case 
where John Smith should présent a check or bill for payment. But it 
is the duty of the bank in such a case to look for further identification 
of the person, and to make no mistake in paying to the person intended by 
the drawer. In this case,, the knowledge of the delivery of this check 
to the bearer,.after the strict and searehing inquiry which the law re- 
quires at the hands of its officiais, was a much stronger means of identi- 
fication than a mère identity of name. It was the duty of the depart- 
ment to ascertain the true individual, and to pay to no one else. Without 
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doubt the postmaster would hâve paid currency instead of a check, if he 
had had it in hand, rather than in bank. If he would not, it would be 
very good évidence of neglect to deliver a check to a party, and put it 
in his power to draw the money on a forged indorsement in circum- 
stances where the postmaster would not hâve been satisfied to part with 
the cash. Allowing the drawer and drawee to be equally innocent, the 
loss should fall upon that one who, by his act, has been the occasion of 
the loss, which in this case, I think, was the department. Though 
there may hâve been no express négligence on the part of the officiais of 
the post-office, it was a mistake to deliver the check to a person not en- 
titled to it, and that mistake has been the occasion of the loss. The post- 
office officiais had every reason to believe that the bank would pay upon 
the identification and proofs which had actually induced them to delivei 
the check. The fraud — the imposition — had been mainly accomplished 
when a check for the money was delivered to Schuman as the true payée 
named in the money orders, and it does not seem to the court either just 
or légal, after ail that had taken place, to shift the responsibility for the 
loss upon the bank. Where both are innocent, and the loss must fall 
upon one, it should be upon the one who, in law, most essentially facili- 
tated the fraud. SUmt v. Benoist, 39 Mo. 281. So in respect to two per- 
sons equally innocent, where one is bound to know and act upon his 
knowledge, and the other has no means of knowledge, there seems to be 
no reason forburdening the latter with loss in exonération of the former; 
or, if both are equally innocent and equally ignorant, the loss should re- 
main where the chance of business has placed it. Gloitcester Bank v. 
Sakm BavJc, 17 Mass. 33; Bank of U. S. v, Bank of Geargîa, 10 Wheat. 
333; Prke v. Neal, 3 Burrows, 1355. The language of Lord Mansfiëld 
in Price V. JVeaZ is, I think, applicable to this case. He says: 

"It is a misfortuni» which bas happened witbout the defendant's fault or 
neglect. If there was no neglect in the piaintiff, yet there is no reason to throw 
oS the loss from one innocent man upon another innocent ma|i. But in this 
case, if there was any fault or négligence in any'one, it certalhly was in the 
piaintiff, and not in the défendant." 

2. There is, I think, another reason why the piaintiff should not re- 
cover. The department waited over a month, from about March llth to 
April 17th, after having notice of the forgery, before returning the check 
to the bank, or giving any notice of its intention to hold the bank liable. 
This was, within ail the cases, an unreasonable time to wait. The no- 
tice should hâve been given witbout unnecessary delay after discovery 
of the fraud, to enable the bank to pursue any remedy it might bave 
against the forger or indorsers. It is no doubt true that full knowledge 
of the forgery may not hâve been in possession of the government until 
the coming in of the spécial agent's report. But it was apprised of the 
fraud before March 15th, and knew subatantially ail that was afterwards 
reported of it by the agent. It certainly knew énough of it to put it 
upon inqniry. It is urged in answer to this objection that the défend- 
ant also had notice of the fraud about the same time. But that was not 
enough. The government did not repay the money until Juiy, and the 
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bank côuld not assume, without thé return of the check and deraand of 
pàyment, that the govemment intended to pay, or to hold the bank re- 
sponsible. 2 Pars. Nbtes & B. 598; Redingtonv. Woods, 45 Cal. 406; 
3 Amer. & Eng. Enc. Law, 224, and cases cited; Cooke\. U. S., 91 U. 
S. 396; U. S. v. Bank, 6 Fed. Rep. 134; Gloucesler Bank v. Salem Bank, 
17 Mass. 33, Judgnient for défendant. 



iBoLLËS V. TOWN OF AmBOY. 

[Circuit Court, N. i). Illinois. February 9, 1891.) 

Istekest-tOn Oveedub Coupons— FoiEoWiNG Statb Décision. 

. Under the Illinois décisions, denying interest on the overdue Interest coupons of 
railroad aid bonds, sucli Interèst is not recoverable in the f aderal courts. 

At Law. 

MouisS. P. 27iomas, for plaintiff. 

J. K. Edsall, for défendant. 

Gresham, C. J. The Chicago & Rock River Railroad Company was 
chartered by the législature of Illinois March 24, 1869. The act authôr- 
ized incorporated cities, towns, and townships along or near the route to 
aid the construction of the road by sùbscribing for the capital stock, and 
paying for the same by executing and delivering to the company, bonds 
bearing interest at a rate not exceeding 10 per cent, per annum. On 
April 5, 1872, the town of Amboy executed and delivered to the coni- 
pany its coupon bonds in satisfaction of a subscription to the capital 
stock, and this action was broughttd récover the aniount due on 30 cou- 
pons detached from those bonds, represénling interest at the rate of 10 
per cent, per annum, one of which, ail being alike except in nùmberand 
date of payment, reads as follows: 

"$50. No. 28. 

"Intbeest Warrant— Town of Amboy. 
"The Town of Amboy, state of Illinois, will pay tlie bearer on the Ist of 
July, A. D. 1880, fifty dollars, at the office of the treasurer of Lee county, be- 
ing one year's interest on the bond numbered above. 

"F. R. DuTCHEE, Supervisor. 
"J. T. Tate. Town-Clerk." 

It is not claimed that the coupons draw interest by the mère terms or 
force of tïie act, or that the gênerai statute of the state, allowing interest 
on money due, expressly includes the state or any of its municipalities. 
When the coupons were executed, it was the settled law in Illinois that 
such instruments did not draw interest. City of Pékin v. Reynolds, 31 
m. 529, deoided in 1863, was a suit on coupons detached from bonds 
executed and delivered by the city of Pékin in payment of a subscrip- 
tion' to the capital stock of the Illinois River Eailroad Company, and the 
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court held that neither the state, nor municipalities created by it, were 
bound to pay interest, unless there was an express agreement authorized 
by statute to pay interest. In légal effect, the coupons in that suit 
were not unlike the coupons which are the subject of this suit, ànd 
whether or not the lattèr bear interest is a question of local la w. In 
Holden v. Trust Co., 100 U. S. 72, it was held that where à statute pre- 
scribes a given rate of interest for money due, but permits a higher rate 
to be specially contracted for, such higher rate can bé recovered onlyun- 
til the maturity of the debt, and thereafter the statutory rate. But in 
Phinney v. Baldwin, 16 111. 108, it was held that an instrument bearing 
interest, not at the usual rate, but at a higher authorized rate, bore the 
latter rate until the debt was paid; and in Ohîo v. Frank, 103 U. S. 697, 
which went from this court çn writ qf error, the Illinois rule was ob- 
served and enforced on the ground that interest was a matter of purely 
local régulation. In discussing this question, the court said: 

"The plaintiff in error relies upon the case of Holden v. Trust Co., 100 TJ. 
S. 72, to suppprt the claim that only six per cent, interest should hâve beën 
computed, on the bonds after their maturity. That case arose in the District 
of Columbia, where substantiàlly the same régulations on the subject c^ in- 
terest were.prescrlbed by statute as in Illinois. The court- in that case said: 
• The rule heretofore applied by this court, under the eircumstances of this 
case, bas been to give the contract rate up to the maturity of the contT^ct, 
and thereafter the rate prescribed for cases where the parties themselvesihave 
JBxed no ratel' But the court added: ' When a différent rule bas been estab- 
lished, it governs, of course, in that localit)'. The question is alwayS one of 
local law.' A différent rule hàs been established in Illinois by the décisions 
of the suprême court of that state. In Phinney v. Baldwin^ 16 111. 108, it 
was held- that a note given for a sum of money, beariug Interest at a given 
rate per montb« continues to bear that rate of interest as long as the principal 
remains unpaid. " ' 

This ruling was made in a suit on town bonds, issued under an Illi- 
nois statute, which authori-zed cities and towns to sùbscribe for the cap- 
ital stock of a railrdad coinpany, and pay for the same by deliveririg to 
the company bonds drawiîig interest at a rate not exceeding 10 per cent, 
per annum. Bonds drawing 10 per cent, were executed and delivered 
in payment of the town's subscription for stock, and the suprême court 
of the United States held that although, under the fédéral rule, thèse 
bonds would draw but 6 per cent, âfter maturity, the plaintifiF was 
entitled, under the state or local rule, to 10 per cent, until the principal 
was paid. If interest is always a question of local law, the recovery in 
this suit must be for the amount of the coupons without interest, for it 
is settled law in Blinois that such instruments do not draw interest. It 
is true that the suprême court of the United States bas aflBrmed judg- 
ments rendered by this and other circuit courts against connties, cities, 
and towns in which interest was allowed on interest coupons; but it does 
not appear that in any of the cases which originated in Illinois the court's 
attention was directly drawn to the established rule in that state. In 
Ohio V. Frank, mprà, the creditor was allowed to invoke the benefit of 
the local law to increase the amotint of his recovery, and a debtor cannot 
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be denied the right to invoke the same law to reduce the amount of re- 
covery against hina. . 

: If the fédéral courts, allow the full amount of intejrest which a creditor 
may cl^m under the l^iws of Illinois solelyon the ground that interestis 
a matteç of state or JocaJ régulation, those courts cannot consistently al- 
low interest on instrunjeints which, under the weU-established law of that 
state, do not draw interest. 

Finding and judgment for the plainljÊf for the amount of his coupons, 
witiiout interest. 



In re Éj^hm et aï. 
iCHretiU' Clnirt, S. D. Neuo TorJc January 27, 1891.) 

CtrSTOHBI, DipiIBJI. ... 

Construction of the act iit May 9, IMOi^ntltlça «Ai aot pr'otridîng fur the olas- 
si&catton of worsted oloths as woolens. '• Undéi- this act the aècreta ry of the treas- 
nry mnst finally dassifjr'tike merchanâise-therem named, and that power is rested 
inno^therofCloer. . ; , 

• 'At'Law.' '■''< ■ 

'the fiïm of Ballin, Jaéeph & CO; îiriported by the City of ïlichmond, 
|uly 21, 1890, into thé pbrt of New, Tf;ork ôertairi' wôi-sted cloths, com- 
posed etitirely of worsted, which wçrereturned byi the fl.ppraisers on the 
invoice as Vwpolen cloths" und«r 80 cents, and duty was thereupon as- 
sessed un «aid merchandise by the collecter at the rate of 35 cents per 
pound and' 85 per centum ad valorem, under thé provisions of the tariff 
act of March 3, 1883, (Tariff Ind. par. 362,) and the act of May 9, 
1890, enti,tiçd;"'A.n act proyiding f<?r the classification of worsted cloths 
as woo^eng." i ;The impprters duly appealed from this ^sessnient of duty 
to the boarçl Qf Upited States gênerai appraisers, in pursuance of section 
14 of the act of June 10, 1890, entitled "An act to simplify the laws in 
relation to the collection of the revenues;" The board of United States 
gênerai appraisers aflBrmed the décision of the collector. The importers 
ttiereupon, and under thei provisions o^ section 15 of the said act of June 
10, 1890, took the necessary proceedings for a review of the décision 
of the board. of gênerai appraisers by: thei ]p[nited States circuit court upon 
their retura and the record. The ipîpprters, in their protest, alleged : (1) 
That the sa.id act of May 9i 1890, was never passed according to law, 
because no quorum was présent in the house of rejiresentatives. (2) 
Said act was rieyer passed according Ijo law, and never became a law; be- 
cause, when passed, a majority of thç membersof the hpus© of représent- 
atives were npt;present, ai^d it was certified to bave beçn passed when 
ithad not bpep. passed, in violation of section 5,iai;tt^ 1* of the constitu- 
tion of the United gtatps. (3) Because a quorum pf iÛie house of rep- 
résentatives did not vote; upon said act. (4) Because said act confers 
no power or authorityupon the collector to assess and take dyties upon 
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the said importations at the raté of 35 cents per pound and 35 per cent. 
ad valorem. (5) Because, as a raattef of fact, the secretary of the treas- 
ury had not seen the goods, and had never in fact classified them for 
duty. (6) Because said act does not repeal any act imposing a pre- 
existing rate of duty! upon said importations. (7) Because said act does 
not and cannot operate to change the duty upon manufactures "wholly 
or in part of worsted," and not "in part of wool," as provided for in the 
act of March 3, 1883. (8) Because whether the secretary of the treas- 
ury bas Classified said goods as woolen cloths or not does not alter the 
fact that they are manufactures of worsted, and dutiable accordingly. 
The importers thus attacked the validity of the act of congress approved 
May 9, 1890, and known as the "Dingley Bill," entitled "An act pro- 
viding for the dassi Bcation of worsted cloths as woolens. " This acts reads 
as followsi 

"That the secretary of the treasury be, and heis bereby. authorized and 
dJrected toclassify as woolen cloths ail imports of worsted cloth, whether 
known under the name of < worsted cloth ' or under the name of • worsteds ' 
or • diagonals, ' or otberwise. " 

Stephen 0. Clarke and Edwîn B. Smith, for importers. 
Edward MitchellyU. S. Atty., and Henry 0. Fkitt, Asst. U. S. Atty., 
for collector and government. 

The latter argued that while the contention of the importer is that the 
secretary of the treasury is directed by the act of May 9, 1890, perâonally to 
classify worsted cloths as woolens, the language of the act is susceptible of a 
différent construction. Section 248 of tlie United States Revised Statiitea 
provides that "the secretary of the treasury shall from time tbtlmedigest 
and prépare plans for the împrovenient and management of the revenue, and 
for the support of the public crédit; shall superintend the collection of the 
revenue, ♦ * * and generally shall perform ail such services relative to 
the finances as he shall be directed to perfoim." Section 249 provides that 
"the secretary of the treasury shall direct the snperintehdence of the col- 
lection of the duties on imports and tonnage as he shall judge best." Section 
251 provides that "the secretary of the treasury shall make and issue from 
time to time such instructions and régulations to the several coUectOrs. 
* • * He shall preseribe forms of entries, oaths, bonds, and other papers, 
and rules and régulations, not inconsistent with law, to be used under and 
in the exécution and enfôrcemefit Of the varions provisions of the internai 
revenue làws, or in carrying out the provisions of laws relating to raising 
revenue from imports, or to duties on imports, or tô warehousing. '' He shall 
give sniéh directions to collectors, and preseribe such rules and forma to be 
observed by them, as may be' liëcessary for the projier exécution of the làw, " 
etc. Section 252 provides that "the secretary of the treasury, under the di- 
rection of the président, shall frona time to time establish such régulations, 
not inconsistent wlth law, as the président shull think proper, to secnre a 
just, faiihfui; and impartial appraisal of ail goods, Wares, and mèrchandisô 
impOrted into the United StAtes," etc. Section 2652 provides that "it shall 
be the duty of ail oâScers of the Ciistoms to exécute and carry into èfifeet ail 
instructions of the secretary of the treasury relative to the exécution of the 
revenue laws; and, in case any difficnlty shall ariseas to the triie construc- 
tion or meaning of any part of the revenue laws, the décision of the secretary 
of the treasury Shall be conciusive and binding upon ail offleers;Of the cus- 
tums." Section 2949 provides that "the secretary of the treasary from time 
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to time shall establish such ruies and régulations, not îneonsîstent with the» 
laws of the United States, to secure a just, faithful, and impartial appraisal 
pf ail merchandise imported into tlie United States, " etc. 

The secretary of the treasury is thé chief offlcer and head of that depart- 
ment, and ail revenue and customs ofiBcials are, in contemplation of law, his 
subordinates, assistants, or employés, and subject to his gênerai direction 
and control in revenue matters. Article 556 of the treasury régulations 
reads as foUows: "Collectors willmake immédiate report of the classification 
given at their respective ports to ail imported goods not enumerated in the 
tariff. When any portion of the law affecting the classification of enumerated 
articles may be of doubtf ul meaning, collectors will in like manner report the 
classification adopted in such cases. Appraisers are required to report to 
the coUector their opinion as to the proper classification of imported articles 
submitted to their examination, but in case of disagreement the décision of 
the question re§ts with the secretary of the treasury." 

Interpreting the act of May 9, 1890, in the light of existing statutes, con- 
gress never intended that the secretary of the treasury should personally 
dassify "worsted cloths," or any other marchandise, for duty,but that such 
classification was to be made, under his général direction, by the offlcers, his 
subordinates, agents, and employés, whose particular duty it wàs, under the 
law and in tlie usual courseï of business, to classify such goods. It would be 
absurd and impracticable for tlje secretary of the treasury personallyto engage 
in the duties of an appraiser or coltector by himself, inspecting goods at every 
port in this country, and passing jùdgment upon them, and formally an- 
nouncing such jùdgment. The act itself operated to place worsted cloths in 
the same category with woolen cloths, as to classification and rates of duty. 
. On May 13, 1890, the secretary issued a circular calling the attention of the 
collectors of customs to this law. .Treas. Dec. No. 10,020. This was a pro- 
mulgation of the law, for the guidance of such ofiicers. It is a rule that in 
the interprétation of statutes courts should not defeat législative intent by 
adhering too rigidly to the letter, nor follow the mère language to consé- 
quences which are clearly absurd. Oates y. Bank, 100 U. S. 239. The mean- 
ing of the législature in a statu te may be extended beyond the précise words 
lised in the law, from the reason or motive which the législature proceeds, 
from the end in view, or the purpose designed. V. 8, y. Freeman, 3 How. 
656,565; Z7.)8. v. SMcAawara, 9 Fed. Eep.689; Aldridgev. Williams, ZU-oyi. 
9; Suggles v. Illinois, 108 U- S. 537, 2 Sup. Ct. Rep. 832; Ogdeny. Strong, 
2 Paine, 584; V. 8. v. Warner, 4 McLean, 463. Intent is to prevail over the 
literal meaning ojE the words. In re New York Dist. Ry. Oo., 42 Hun, 621; 
People V. Terry, l08 N. Y. 1, 14 N. E. Rep. 815; In re Mayor of New York, 
9:9 N. Ti 569, 2 N. E. Rep. 642. Législative acts are not to be interpreted 
by the courts in a hypercritical and captious spirit. In the construction of . 
statutes thé sensé and spirit of a statute prevails, and a construction will not 
be put upon a statute which will render it nugatory, if it is susceptible of a 
construction that will give it a reasppable opération and effect. Manufact- 
uring Co. v. MoCollock, 24 Fed. Eep. 667. The object of this législation was 
to^make the duty upon so-called "worsted cloths" the same as upon "woolen 
cloths," under the tariff act of March 3, 1883, then in force, which provided 
for a duty upon woolen cloths valued under 80. cents per pound of 35 cents 
per pound and 35 per cent, ad valorem. Tariff Ind. par. 3612. ; A case had pre- , 
vJQUslybeen tried in this court (Ballin v. i/a^o«e, 41 Fed. Rep. 921) in which 
a controveray over the proper rate pf duty under the act of March 3, 1883, on 
this very classof goods, had beeh decided; and this court difEerentiated the 
goods, holding that the worsted cloth was not properly classifiable as woolen 
cloth, but was properly dutiable (under Tariff Ind. par. 363) as a " manufacture 
of worsted, " at a lower rate of duty. It dpubtiess appeared absurd to the 
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national législature that worsted cloths, used for the same pnrposes as woolen 
doths, and dealt in by the same class of dealers, should be allowed to be im. 
ported into this country at a less rate of duty; that the wool carded and the 
wool combed, both being in substance wool, although legally diffmentiated 
in the tariff act of March 3, 1883, ought to pay the same rates of duty. The 
aet of May 9, 1890, was passed to correct that inequality in the act of March 
3, 1883. It was a proper exercise of the législative power. It was a correc- 
tion of an apparent oversight in the act of 1883. Congress certainly had the 
power to authorize the secretary of the treasury to classify worsted cloths as 
woolen cloths. The act désignâtes the officiai, and not the individual, to 
make the classification. It refers to the secretary of the treasury as the offi- 
ciai head of the revenue department in the government. When it directs 
him to act, it présupposes that he will act through his subordinates, coilect- 
ors, revenue offlcers, or otbers, whose duty it is to carry out the law, under 
bis supervision, control, and direction. This is the sound and reasonable con- 
struction of the law of 1890. 

Bearing in mind previous and concurrent laws, the history of this législa- 
tion, and the intent of congress to so change the law. that "woolen cloths" 
and "worsted cloths" should pay the same rate of duty, and taking the words 
of the statnte in their plain, every-day sensé, there can be no difflcuty in com-: 
îng to the conclusion that the act of May 9, 1890, is valid, and effectuâtes the 
purposes which it was intênded tosubservé. It is a familiar principle of lavv 
that what a man does by another who was duly authorized to act for hiïa, or 
under hls direction, he does by hlmself, The secretary of the treaSnryi by 
his sulîordlnates, coUector, or other agent. In the performance of the duty 
assigned to them classlfled thèse goods for duty in the usual course of pro- 
cédure. • ! 

The next question presented is the* allégation that the act of Octobèr 1, 
1890, never passed the house of représentatives and senate. This includee 
the objections (1) that a quorum of the house of représentatives was not preo- 
ent when the vote was talsen on the bill ; (2) that a quorum of the house did 
not vote on the bill. In the Congressional Record of May 1, 1890, p. 4188, 
the prbceedings of the house of représentatives disclose the following lacts 
in talîing the vote on the bill under considération: Teas, 138; noes, none; 
not voting, 189. "The Speaher. The clerls wlU announce the names of mem- 
bers présent and not voting. The clerlt read. [Hère follows 75 nameS.l 
The Bpeaker. The names of the members not voting, 75 In number, ;together 
with 138 yoUng in the affirmative, being 213 in ail, more than a quorum neo- 
essary under the constitution to transact business, the chair malses the fol- 
lowing announcement of the vote: The yeas are 138, noes, none, and the 
bill is passed." 

This being a public record of the législative proceedlngs, the court Is at 
llberty to take judlcial notice thereof without formai proof being made. 
Smth Ottawa v. Perkins, 94 TJ. S. 260. The proceedlngs unquestlonably 
show a majorlty of ail members to be présent A majority constltutes a 
quorum to do business. 

Article 1, § 5, of the constitution of the United States provides that 
a majorlty of each house shall constitute a quorum to do business; that 
a smaller. number may adjoum from day to day, and may be authorized 
to compel the attendance of members imder certain penaltlës. Each 
house may also détermine the rules of Its oWn proceedlngs. Each house 
shall also fceep a journal of Its proceedlngs. At tlie désire of one-flfth of 
those présent, the yeas and nays of the members of eitlier house on any ques- 
tion shall be entered in the journal. The power of the house to malie ita 
own rules under this constitutional authority necessarily embraces the au- 
thority to adopt any proper mode of ascertainlng the présence of a quorum la 
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the house, not expressly or impliedly prohibited bj' the constitution, The 
fifty-flrst congress, by rule 15, par, 3^ determined the rule to be as foHows: 
"On the demand of any niimber, or at the sug^ifestion of the speaker^lthe 
names of members sufflcientto make a quorum in the hall of the house who 
do not vote shall be noted bythe clerk and recorded in the journal, and re- 
portéd to the speaker with the names of the members voting, and be eounted 
and announced indetermining the présence of a quorum to do business." 

The announcement made by the speaker on the passage of the bilJ in ques- 
tion was in conformity to thia rule of the house of représentatives, whieh had 
been determined and adopted under its constitntional power to détermine the 
rules of its own proceedings, and to keep a journal of its own proceedings. 
There was a majority of a quorum of the house of représentatives actually 
présent at the lime, according to the journals of its proceedings, which journal 
is presumed to speak the trutb, There is no clause in the fédéral constitu- 
tion which curtàils or limits the gênerai power of the house of représentatives 
to make its own rules for its own proceedings. It has always been the law, 
both in England and in America, in référence to corporations, public and 
private, that a majority of a quorum of an assembly actually présent raust 
control, allbough less than a quorum may vote. lit>x v. Foxcroft, 2 Bur- 
rows, 1017; GasCo. v, Vity of Rashtille, 121 Ind. 207, 23 N. E. Kep, 72; 
County o/Oass V. Johnson^ 95 U. S. 360; St. Joseph Tp. v. Rogers, 16 Wall. 
644; Ang. & A. Cîorp, §§126, 127; Grant, Corp. 71; 1 Dill. Mun, Corp, §§ 
278, 282; Nortb Amer. Bev. Sept, 189U, p, 372, See authorities cited in Dé- 
cision of Buardtif General Appraisers, G. A. 57* 

Lacombb, Circuit Judge, (prally.) There is nothing on the face of thia 
act indicating that it is intended to repeal, or in any way alter, any act 
imposing customs duties. It is contended tliat in the existing state of 
aflairs when this act was passed, in the Ibrffiér statutes, in the décisions 
of the courts, and in the debates of congress, we may find sufiBcient to 
warrant the conclusion that it was the intention of congreiss by the pas- 
sage of this act to deal with the question of the duty to be laid upon 
goods such as are imported hère, and to change their siatus, so as to lay 
iipon them a higher rate. Conceding that for the purposes of this argu- 
ment onJy, (alnd it is only for the purposes of the argument that I am 
prépared to concède that pi^oposition,) let us see with ivhat machinery 
they undertafee to carry out that ititent. There already existed an elab- 
orate and well-considered scïiènle for appraising and classifying im- 
ported articles by means of appraisers and their subordinates, who made 
eXaminations and reports touching, the component materials and values 
of goods; and by means of local officers (the coUectors) in the respective 
ports where the goods camé, who made their own classifications relating 
to them. There had been elaborated a sufficient scheme, which had 
beeb in forde for many years, with the intention of seçuringby the ma- 
chiner}' thus ^cipioyed a faithful, just, impartial, arïd truthfulascer- 
tainment of the real facts of each case, and of classifying the goods ac- 
cording to such facts as were thus ascertained. Thia act. however, pro- 
eeeds upon an entirely Hôvel theory. It provides expressly for a clas- 
sification îh direct non-conformityto the facts. It authorizes an ofBcer 
of the governméht who may find an import to bain fact an article which 
under the tàriff laws pays orle rate of duty to call it something else. 
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wliîch it is not, in order to enable the revenue officers to levj' upôn it a 
rate of duty which that other article which it is not pays. Now this is 
a vèry extraordinary speciœ of législation, and there is.no reason why 
we should be surprised to flnd that; congress bas confided tbe exercise of 
those peculiar functions to a very high officer of the goveminent. When 
congress bas expressly confinéd that exercise, as it bas by tbe language 
of this act, to the seoretary of the treasury, I do not tbink that tbe courts 
are warranted in finding that power in iany otber ofl&cer. I do not mean 
by that to fluggest for bne moment that under thé phraseology of this act 
it is tb& duty of the secretary of tbe treàsufy to bimself examine tbe 
packages of goods, to handle or see tbeir contents; but, baving been in- 
formed and advised as to tbe facts in the same way in which he is ih- 
formed and advised upon any' facts upon which he is required to pass^ 
by tbe examination and report of such trustworthy subordînates as he 
may sélect, the final classification of tbe particûlar articles is one to be 
made by him. The retum bere diatinctly finds^as a fact that be reacbed 
no such conclusion, nor uudertook to do sd, in'the case of the impor- 
tations bere involved. For' that reason, I think that bis.action cannot 
be suistàined. The décision of the board of gênerai oppraisers, theré- 
fore, in this case is reversed. > 



Jh re Stéenbach e{ oZ. 

'! iCireuU C(mrt,&Di New Tork. January 27, 1891.) 

CCBTOMB Dotib». 

The tarSfF bct of October 1, 1890, entitled''A,n aotto réduëe the reventie aii3 équal- 
il» duUék' onlùiports, anâ for other pnrposea, " held to be constitutionâl. : 

. At Law. ■;:.■,: 

The firmof H. Herrman, Stembacb & Oo. on October 7, 1890, îmported 
certain merchandise by tbe steamer Fulda into the port of New York, 
which was returned by the appraiser of the port on the invoioe asif^col- 
ored cottons and manufactures of flax," The coUector of the pdït of 
New York assessed duty on this merchandise under the provisions of 
paragraphs 348 and 371 of the act of October 1, 1890, entitled "Ajj act 
to reduce the revenue and equalize duties on imports, and for other pur- 
poses." The importers ;duly protested against such liquidation, assess- 
ment, and ascertainment of duties by the coUector. In tbeir proteSt 
tbey elaimed that the merchandise was dutiable Under paragraph 320 of 
Scbedule I of the tarifif act df Marcb 3, 1883, for the reason that the 
jsaid àct.of October 1, 1890, was unconstitutional and void. An appeal 
was duly tak«n by tbe importers from the décision of the coUector to 
the board of United States gênerai appraisers, under tbe provisions of 
;ihe actof, Jiune 10, 1890, entitled "An act to simplify the laws iû re- 
lation; to the collection of the revenues." The board of gênerai apprais- 
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ers affirmed the décision of the collector, and held the act of October 1, 
1890, to be constitutional. The importers applied to the United States 
circuit court for the southern district of New York for a review of the 
questions of law and fact involved in such décision, whereupon, and on 
the order of the court, said board retumed to the court the record and 
the évidence taken by them, together with a certified statement of the 
facts involved in the case, and their décision thereon. 

Upon the hearing counSel forithe importers contended asfoUows: (1) 
That thie act of March 3, 1888 is not, and never bas been, repealed; (2) 
that the act of October 1, 1890, never passed the house of représenta- 
tives and senate; (8) that the bill which passed the house of représenta- 
tives and senate was never presented to the président, as required by the 
constitution, and has never been signed or approved by him; (4) that 
the bill which was presented to the président, and purporting to be 
signed by him on the ist of -October, 1890, and nôw on file in the state 
departmentat Washington, never in fact passed the h6use of représenta- 
tives or the senate of the United States, as presented to said président, 
but was other and différent from any bill which actually passed said 
house ef représentatives and: senate; (5) that the alleged act of October 
1, 1890, is unconstitutional and void by reason of .the third section 
thereof; (6) that the power purporting to be given to the président by 
said section to continue to suspend and impose duties, or to do either of 
said acts, is a power vested by the constitution in congress alone, and 
cannot be lawfully delegated to the président; (7) that the said alleged 
act of October 1, 1890, is unconstitutional and void by reason of the 
provisions contained in section 1 of Schedule E, par. 231, of said act, re- 
lating to bounties on sugar; (8) Ihat congress had no power to direct, 
enact, or authorize the payment out of moneys in the treasury, raised 
by taxes or duties or otherwise, of a bounty of two cents a pound, or of 
any othor sum whatever, nor Jiad congress any power to authorize the 
secretary of the treasury to draw warrants on the treasurer of the United 
States for such sums as maybe necessaryto make payments of bounties, 
as proviHèd in said act, under section 1 , par. 235, of said actj nor to im- 
pose the duties mentioned in the ôct for the purpose^ in whole or in part, 
of raising moneys to pay such bounties. 

The United States district attomey in reply contended : (1) The act 
of October 1, 1890, is an entirely néw tariflf act, répugnant in many of 
its provisions to the former tariff act of March 3j 1883, and covers the 
whole sUbject of the earlier act, and embraces new provisions, which 
plainly show that it was intended as a substituts for the prior act of 
1883. When a statute covers thewhole subject'matterof preceding stat- 
utes, it yirtually repeals them without any expressed repealing clause. 
Butler y. Mwssel, 8 Cliff. 251; Damas v. Fairbaim, 3..How. 636; MorH v. 
Lawrence, 1 Blatchf. 608 ; U, S. v. ■ Terra Ootta Vases, 18 Fed. Rep. 508; U. 
8. y, Tynm, Il Wall. 88; Norris v. Orocker, 13 How. 429; U. S.v. Okeese- 
man, 8 Sawy.424; King v. CbmeK, 106 U. S. 396, 1 Sup. Ct. Rep. 312. 
Section 55 of the act of October 1, 1890, moreover provides that "ail 
lawsqnd parts of laws inconsistent with this act are héreby repealed." 



XS EE STEENBACH. 177 

(2) Thé omission, accidentai or otherwise, in the bill, as signed by the 
président, of a part of section 30, in relation to a drawback or rebate 
upon smoking and manufactured tobacco and snuff, did not affect the 
validity of the law. It related to a separate and severable subject. That 
whichfeTO^ined was complète in itself, and was capable of being exe- 
cuted whoUy independent of the omitted clause. Both bouses of con- 
gress passed ail of the sections in the bill which the président signed. 
Moreover, the président signed the bill which came to him from congress 
after being engrossed, and submitted, as engrossed, to both houses of 
congress in the usual course of procédure. The bill as signed by the 
président waa tbesame bill as was certified to him by the presiding oSi- 
cer of both houses of congress. It was therefore the same biU as finally 
acted upon by both houses of congress. (8) It is not an abdication of 
législative power for congress to authorize the executive to suspend .the 
opération of à law, under certain, circumstances, by proclamation, with 
the législative déclaration that another law, fixed in its terms, ehall there- 
upon go itnmédiately into éffect. This is not deemed a vesting of légis- 
lative power in the président; it is simply making a law, certain and 
fixed iû its tenijs, operative upon a given contingéncy, the existence of 
which is tb be determined by the président. The président does not leg- 
islate;'he merely exécutes the law in the manner directed by congress. 
(4) For purposes of argument, if the two sections or clauses of the act 
of Octobe? 1, 1890, attacked by the împprters in this action, were çon- 
Bidered to be unconstitutional, itwould be inoonsistent with ail justprin- 
ciples of constîtutional law to adjudge other and independent sections of 
the same act void. The other sections of the act, although associated, 
are not co'nneCtéd with,' or dépendent upon, thèse two paragra,phs. 
Coustitutional and unconstitutional provisions may be contained in the 
same section, and yet bé perfectly distinct and sëpSrable, although the 
first may stand, and the last fall. The point is not whether thej' are 
contained in the same section or the same act, — for the distribution of 
the sections or paragraphs is purely artificial,-^bnt whether they are 
essentially aijd inseparably connected in substance. Oom. v, Hitchvngs, 5 
Grav, 482; Willard v. People, 4 Scam. 461; Hagerstown v. Dechert, 32 Md. 
369"; People V. BuU, 46 N. Y. 57; Pecplev. Kenney, 96 N. Y. 294; Cpoley, 
Const. Lim< (6tb Éd.) pp. 210, 211; and see Opinion cf Board of United 
States General Appraiaers of December 15, 1890, G. A. 203. Statutes 
whiph are constitutional in part only will be upheld and enforced so far 
03 they are not in conflict with the constitution, provided the allowed 
and prohibited parts are severable. Packet Co. v. Keohuk, 95 U. S. 80; 
Bank v. Dudley, 2 Pet. 526; Duer v. Small, 17 How, Pr. 201; Golden v. 
Piince, 3 Wash. Ç- C. 313, (5) In passing on the constitutionality of 
an act of congress, ail the presumptions are in favor of the law, and 
'"ourts will not pronouitce an act unconstitutional unless its incompati- 
bility is clear, decided, and inévitable. Parsonsv. Bedford, 8 Pet. 433; 
Sarony v. Lithographie Oj., 17 Fed. Rep. 591; U. S. v. Coombs, 12 Pet. 
7i; Fktcher y. Peck,é Cranch. 87; BuOa- v. Penn., 10 How. 402. 
Staidey, Clçtrke é Smith, for importers. 
v.45F.no 3 — 12 
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Edward JEtéheU, TJ. S. Atty., and Henry d Phtti Asst. U. S» Atty., 
for coliector. ^ ' 

Lacombe, Circuit Judge, (praUi/,) In this casé the bôard of gênerai 
appraisers affirmed the décision of the coliector. This court aflarms their 
décision. 



Ukcted States ». KEOKUK& H. Bridge Co. 
(JPMrtct Ootw^ S. I). Iwo^i,^. I). FebruMjy 7, I89I.) 

1. BBiDSBB— Obstructions to NAvioATioN'^itBMOvAi. bt Sbcbetabt op "Wak. 

Â bridge baving beén bailt and maibtàiàed' tn acoordetnce witb thé requlreméntB 
of an apt pf congresB, t^eaeoi^etary of <wiur cannot dççlàre itaii obstruction to naivv 
igation, aûd irequireltto be cbanged, .rémbdeled, or rebuUt, undor tbeactof con- 

treas ot ^LUgust 11, 1888, <a8 XT. S.' SW ht Larie, p. 484; f g 9» ï6, ) protiding tbat wheii 
e ahiG^l bave re»sonto ^Ueve that aiiy tfridge is an, obstruction to free naviga- 
tion, or where there is d'ifflcnlty in {tassing the drawropening or raft-span, the sec- 
■ retary of 'war shall glve* notice t«(iiiir{ng^the bridgé'té' bealtered, so as to rénder 
navigation tbrougta or ui^der it free, easy^ and, unobstrueted, and that tbe owner of 
any such bridge shall be liable to a penalty for willf ully f àiUng to remove the 
bridge, àt td cause thé nëbé&sary altetatioiis to be made. ' 

B,SAMB— NOTIDB OF Al.TBBATtOII8 BBqtjmÈs.': : ; 

, Assgming that «ecticins 9 and 10 are, yalid in any case, tl^e notice glven by ttie 
' secrétary Ci , vrtn- mùst 'point out vtrhat altérations are rètiuired to be madè; and a 
, notice ikDoii&ùffioientwnlobreç[uires:the/0'vrners''to so alter said bridge astoren'- 
der: navigation througb or w^er it f ree, eaay, ,and unobstructed, " though the notice 
conmins arecital that "thé bridge -wasaU obstruction to fi'ee navigation by reason 
of its location, whichatatagéi af water permitting narration b ver the DesMoines 
rapids repders difacvilt,tbe passage of beats, raft», etq...ti)rougb its west drawrest 

8. Statuts»— ÈBPBAir—RBi>SASB or FbnaItiBs. 

By the express provisioiii ,of Eev. St IT; S. $ 13,' the repeal of a sta^te does npt 
release aby penalty, forfe^tiire, or liability incurred unless the repeàling aot so pro- 
vides. " - ■ i: '.^; ■ ,! : .1, •;, , , ::i ;. 

At Làw. Action to récoveir peûàltièë Onder provisions of ôections 9 
and 10 of thé act of eOBê^fëss of August 11, 1888. On demùrrertopeti- 
■tion.-- ^ - ■::,■■:■ 

iéms M?e8, XJ. S. Dist. Atty., for plàintiff. 

H. H. TrMk, W. J. Eoberts^ and Jdmèa 0. Davis, for défendant. 

Shiras^J. Intheactofcongressof Angustll, 1888, (25St. atLarge, 
p. 424,) il; is provided: 

"Sec. 9. Thait wheneVjBf the secretary ôf war shall hâve good reason to be- 
Heve that aay- railroad or other bridge bow constructed, or which may be 
hereafter eoiristruioted, over any of the navigable virater-ways of the TJnited 
States, ia aniobsitruction to the free navigation of such waters by reason of in- 
sufiBcient height,; Mridth, of.ppan, pr othierwisef or where there is aifflculty in 
passing the «^raw-opening pr.the raft-span of such brtdge by raftsi steam- 
boats, or other water-craft," it shall' be the duty of said secretary tp giye no- 
tice to thé perapns or corporations dwriing pi" cdi^trolling'said bridge toso 
alter tné'samèa^ to render navigation throughbf ùndèrit fi-ee,, easy, and un- 
obstructed; and in giving such notice be sbaii prescribe in each case reasbna- 
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b}e tlme In whîch such altération is to be made. * * * Sec. 10. That the 
ownçr or manager or managers of any railroad or other bridge obstructing 
the f ree navigation of any navigable water-way of the United States, who shall 
willfuUy fail or refuse to reraove the same, or to cause the necessary altéra- 
tions to be made in the samé, so as to réhder navigation through or under it 
free, easyi and unobstructed torafts, steam-boats, or other water-craft, after 
receiving jiotlçe to that effect from thé secretary of war, and within the time 
prescribed by bim, shall be subject toa fine, as penalty therefor, of five hun- 
dred dollars per month for the time he or they are in default." 

In the pétition filed in this cause it is alleged that the défendant cor- 
poration is the ,pwper of a railroad and wagon bridge across the Missis- 
sippi river at Kleoknk, lowa. That on or about the Slst day of Decem- 
ber, 1888, the secretary of war, then having good reason to believe that 
eaid bridge was an obstruction to the free navigation of the river by rea- 
son of ita location, which at stages of water permitting navigation over 
the Des Moines rapids rendered the passage of boats, rails, etc., through 
its west draw rest pier difficult, gave due and légal notice to the said de- 
fendant to 8o alter said bridge as to render navigation through or under 
it free and unobstructed; said notice, so given défendant, being in the 
foUowing form: 

"Wae Department. 

"Washington City, December 19, 1888. 

"To the Kecikak & Uamïlton Bridge Company : Take notice that, w hereas, 
the secretary of war bas good reason to believe that the bridge across the Mis- 
sissippi river at Keokvxk is an obstruction to the free navigation of the said 
Mississippi river (Whîch is one of the nàvigalile waters of the United States) 
by resùon of its location, wliich at stages of water permitting navigation over 
the Des Moines Eàpids renders the passage of bouts, rafts, etc., through its 
west draw rest pier difScult; and, whereas, t» the 31ât day of March, 1889, is 
a rensonable titne in which to se alter the said bridge as to render navigation 
through or under it free, easy, and unobstructed: Now, tberefure, in obédi- 
ence to and by viitue of the ninth and tenth sections of an act of th« conr 
gress'of the United States entitled «An act making appropriation for the con- 
struction, repair, and préservation of certain public works on rivers and har- 
bors, and for othér purposes,' which took efEect Aùgust 11, 1888, 1, Wm. C. 
Endicott, secretary of war, do hereby notify the said Keokuk & Haniilton 
Bridge Company to so alter the said bridge as to reUder navigation through or 
ubder it fr>-e, easy, and unobstructed, and prescribe that sucli altération shall 
be made and completed on or bei'ore the 31st day of Marçh, 1889. 

"Wm. C. EndIcoTt, Secretary of War." 

-t-That the défendant failed and refused to cause the necessary altéra- 
tions in said bridge to be made, so as to render navigation under it free 
and unobstructed for rafts, steam-boats, and other water-craft, which 
failurehad continned for two months after the date fixed in the notice 
for the completioja of said altération, apd in conséquence thereof the dé- 
fendant had : beconie indebted in a penalty of |500 for each of said 
months, judgipentheing prayed in the sumof $1,000. 

^To this pétition a demurrer is interposed on sevçral grounds, the flrst 
hjeiijg that the sections oflhe act of congress abore cited are unconstitu- 
tional and voidnfor the reason that the powers attempted to be thereby 
dflegated to the seqretary of ,war are oxclusively lodged by the constitu- 
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tion in congress, and the same cannot be conferred upon àhy other body 
or person. That the power of congress to déterminé whether a bridge 
may be erected at a given place upon the navigable, waters of the United 
States, and to prescribe the character thereof, is paramount, is settled 
by a long séries of décisions of the suprême court. Penna v. Bridge Co. , 
18 How. 421; GUman v. PhUaddphîa, 3 Wall. 713; In re Clinton Bridge, 
10 Wall. 454; Bridge Co. v. U. S., 105 U. S. 470; MiUer v. Mayor, etc., 
109 U. S. 385, 3 Sup. Ct. Rep. 228. 

Gn part of défendant it is admitted that congress possesses this con- 
trolling authority, and could exercise it over the bridge owned by de- 
fendant; but it is contended that congress alone can exercise the power, 
and must do so as a législative body, and that it cannot delegate this 
power to any other body or agency. The argument is that the bridge 
in question was originally built under the authority conferred by the aet 
of congress of July 25, 1866, and that as built it cotiformed to the re- 
quirements then presoribed by congress, and was therëfore a légal struct- 
ure; that admitting that for any cause since arising thë bridge may now 
be a greater obstruction to navigation than it formerly was, still it is for 
congress to détermine whether the obstruction caused by it is sufficiently 
great as to require a change in the bridge, and, if so, to détermine the 
nature and extent of suoh change. If it be true that the bridge in ques- 
tion when erected met ail the requirements of the act of congress under 
the authority of which it wàs built, so that it was then a légal structuré, 
it is difficult to évade the conclusion that it woùld require an act of con- 
gress to so change its status as to render the bridge company liable to 
punishment for maintaining it as it was originally constructed. Rail- 
road and wagon bridges across the rivers of the country are agencies for 
the carrying on the public travel and commerce, the same as are naviga- 
ble rivers; and it is therëfore held that there must be in ail cases a rea- 
sonable compromise between the two modes of travèl, and that eàch may 
be required to siibmit to some obstruction and inconveniences, or, in an 
extrême case, when the inteiests of the public demand it, the one mode of 
commercial intercourse may be authorized, to the exclusion of the other. 
Transportation Co. v. City of Chicago, 107 U. S. 678, 2 Sup. Ct. Rep. 
185; GUman v. Philadelphia, 3 Wall. 713; Miller v. Mayor, etc., 109 "U. 
S. 385, 3 Sup. Ct. Rep. 228. If, therëfore, in a given case, congress au- 
thorizes the construction of a railway bridge across a navigable river, and 
prescribes the location aftd mode of its construction, and the bridge is 
built in conformity therewith, it is certainly then a legnl structure, and 
the obstruction caused by it to the navigation of the river 'must be 
deemed to be a burden làwfuUy imposed upon the free navigation of the 
river, of which no one clin legally complain. If upon the completioii 
of the bridge it becomes apparent that the same, owing to itS location or 
mode of construction, or through some change in the channel of liie river, 
is in reality an unreasonable obstruction to the navigation of the river, 
congress cân require it to be remodeléd, or to be entirely removed, if 
that bè the ohly remedy. Until congress, however, requires it tb be re- 
modeléd or removed, it certainly cannot beclàiméd that the bridge com- 
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pany is lîable in any form of proceeding to be fined or punished for 
maintaining the bridge, or that the structure can be judicially declared 
a nuisance, and abatable as sucb. The ruling of the suprême court in the 
Wheéling, etc., Bridge Case, 18 How. 421, isconclusiVe upon this proposi- 
tion. It foUows, therefore, that if a bridge is constructed in accordance 
with the provisions of an act of congress authorizing its érection, it is, 
when thus constructed, a légal structure, and its statiis m this particular 
cannot be changed by judicial action, or by any power short of that 
which legalized it in the beginning. It is certainly a défense to an ac- 
tion brought under section 10 of the aet of August 11, 1888, to recover 
a fine for maintaining a bridge across a navigable river which is claimed 
to be in fact an obstruction to navigation, if it be shown that the bridge 
as constructed bas been decliared a légal structure by the congress of the 
United States, which may be done by showing, as in the Caseof ikeWked- 
ing, etc. , Bridge, that after its érection congress legalized it, or by showing 
thafc congress authorized its érection, and presçribed the location and form 
of the structure, and that it was built in accordance therewith. 

The biidge-owner cannot bemade liable to a fine or for damages simply 
because the bridge may be in fact an obstruction to the navigation of 
the river, but only in case the obstruction is illégal; and that cannot' b© 
predicated of a bridge built xinder the authority of, and in accordance 
with the requirements of, an act of congress. Therefore, in the présent 
-case, if it be true that the bridge owned by the défendant companywas 
built under the provisions of the act of congress of July 25, 1866, and 
when completed met the» requirements of that act, so that it was then a 
légal structure, and it haa not since been changed or beoome out of repair, 
but still continues to fulfiU the requirements of the act under which it 
was constructed, then it must be shown, in order to subject the défend- 
ant Company to liability for the maintenance of the bridge, that con- 
gress has in some proper mode required a change or altération to be 
made therein, and that the company has failed or refused to comply 
with such requirement, and has thus rendered itself liable for the main- 
tenance of wbat congress has thus declared would bècome an illégal: 
structure, unless changed or remodeléd in accordance with the require- 
ments presçribed by congress. 

On behalf of the United States it is claimed that congress bas in a 
lawful manner declared that the bridge in question must be changed in 
^«rtain particnlars, through the action taken by the secretary of war, act- 
ing under the authority of section 9 of the act of August 11, 1888, and 
thus the question is presented, whether congress can delegate to the sec- 
retary oî war, or any other body or person, the power to détermine 
whether a bridge lawfully constructed is so much of an obstruction to 
navigation that the public interests require it to be remodeléd or whoHy 
removed. It cannot now be questioned that congress can confer upon 
the secretary of war, or other agency, the'duty of ascertaining whether 
9 given structure conforms in fi^t to the requirements of the act of con- 
gress authorizing its érection, and to prescribe any changes that may be 
-needed to conform it thereto; or congress may authorize the ereûtion of 
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\t .bridge în accordance with the plans to be adopted by the secretary of 
*ar, àa is held in the case of MiÛer. v. Mayor, etc. , 109 U. S. 385, 3 Sup. 
Ot. Rèp. 228, but stil! this does riot rneet the exact question now before 
Ihe court. Assume that a given bridge was built under an act of eon- 
gress which prescribedthe height^thereof and the width of the spans, 
and : Ihat it conformed to the requirenaents of the act in, thèse particu- 
lare, amd the secretary of war should corne to the conclusion that, as thus 
built the bridge was an obstruction to the free navigation of the river, 
and ehould order the bridge coinpany to increase its heiglit and widen 
the spans, would such action be légal and binding upon the bridge 
Company? It seems to me that it would not. It is for congress to dé- 
cide how much of an obstruction to the free navigation of the river may 
be cànsed, and to prescribe the height of the bridge, the width of the 
spari, :aiïd the like, which may be done by express déclaration in the 
act of congress, or by providing that the bridge shall be built in accorda 
anceiwith the plans to be approved by the secretary of war or other com- 
pétent person. If the bridge when built conforma to the requirements 
imposed by congress, in whatever mode they are prescribed, then the 
bridgé is a l^al structure^ and the obstruction caused by it to the nav- 
igation of the river is authorized. Congress cannot, without abdicating 
its paramonnt and conciùsive authority in the régulation of the com- 
mercial highways of the country, conter \ipon the secretary of war the 
right to déclare that bridges lawfuUy erected are obstructions to free 
navigation, and must be remodeled or reùioved. If section 9 of the act 
of 1888 had provided that it should be the duty of the secretary to as- 
certain whether the bridges named in the section were obstructions to 
navigation by reason of a failure to construct them in accordance with 
the requirements of the acts authorizing their érection, and, where such 
failure eXisted, to require the bridge companyto conlorm to the require^ 
ments prescribed, exception could nt* be taken to such an enactment; 
but that is not the purport of the section. It requires the secretary, in 
case he has good reason to believe that a bridge is an obstruction to the 
free navigation of a river by reasoiï ofinsufficient height, width of span, 
or otberwise, or where there is diflSculty in passing the draw-opening or 
the raft-span of the bridge, to give notice that the bridge must be so al- 
tered as to render navigation free andlunobstructed. There is not, prob- 
ably, a railroad bridge iacross «ny of the navigable rivers of the country^ 
but créâtes eome obstruction totheifrèe navigation of the stream; nor is 
there a draw-bridge but that createS' some difïiculty in passing through 
the same. If this section is construed literally, it would compei the 
sectetary of war to require the altération or possible removai of nearly 
evîery bridge in the country thaï spans a navigable river; and the only 
eeèiEipe from this conclusion is to hold that it is intended only to require 
the altération of bridges thàt cause an unreasonable obstruction to navi- 
gation, or create an unreasonable diSiculty in passing the draws thereof, 
and that the secretary of war must détermine in each case whether the 
bridge is orîs not an unreasianable obstruction before be can require it 
t6 be altered. . :; 
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Thus we are forced back tp,the conclusion „that the secition in question 
confers upon the secretary the duty of determining whether a given 
bridge is an unreasonable, obstruction, wjiich in turn in volves the duty 
of determining how much of an obstruction, the public interests require 
shonld be placed in the way of the free navigation of: î^he river, which 
is a question which belongs tq cbngress to détermine, a,nd vbich cannot 
be rightfuUy delegated to any- subordinate authority or person. It cer- 
tainly would not be cla,im^ççl that congress could confer upon the secre- 
tary of war the power to doitermine when and where bridges should be 
built over the navigable rivera of the country, and to define, according 
to his own juclgment, the character thereof, thus settling how much of 
a burden should be placed upon the navigation of jûie rivers; yet in 
what ptu"ticular vrould tbere be a différence between the power to be ex- 
ercised under sHch an act and that atteçopted io be conferred by section 
9 of the aict of 1888. Jn eaçh case the secretary would be raquir^d to 
détermine; to what extent thê free navi^tion of the river might be ob- 
structedin the,j)ublic interests, and in the one case to, require the bridge 
to be built, and in the other to be remodelecl praltered, so as not to 
cause an obstruction greater tban that whicb the secretary had deter- 
mined the navigation of the given river shoijldbesubjectedto, and thus 
the ju^ment and décision of the secretary upon the question; of the 
ampunt of obstruction tba,t the public interests deraand should be çaused 
to the other wise free navigation of the river would ,be, substituted for the 
judgment and décision of çopgress upon tljds questio^i, In eflfèct, ii%e 
bridge oy?ned by the défendant company is constriipted in ajCcordance 
with the requirements of the act of congress aut^orizipg its érection, thé 
case is presented in this fo;çfp: Congress declared that the navigation 
çf the Mïséissippi river, snpuld b© sùbjected to go mucl^ of an obstruc- 
tion as would be caused tliérçtp by the érection of the bridge atthe place 
and inth^ .fprm provïded for in the act, and, the bridge having, been 
thus built, thfen congress, by the act of J888, provided that if tbe sec- 
retary of war deems the bridge to be an obstruction, then it must be re- 
modeîed or reqioved; or, more briefly, a bridge which congress author- 
ized to bp built, and declgi]^e(i to be a légal structure, çah bp declared to 
be illégal, and therefore renipyablè, by the secretary of war. If the lan- 
guage of sectiop 9 of the apt in question is sought to be applied in the 
case of a bridge erected under tbe authority of, and in accordance with 
the provisions of, an act of congress, so that, in effect, a structure wjjich 
was a legaUzedobstiuctionJio the navigation of a river is declared to be 
an obstruction by the secrptiary of war, and for that reason the bridge 
must be remodeled or rebuilt in whole or in part, then it must be held 
that the section wa.s not iùtendpd to be applie4 tp such cases, oï 
if it was, then that the secjtiPn is void for the reason that congress 
cannot confer the power upon the secretary of war of determinipg ques- 
tions which cpngress alone can dpcide, nor çan the secretary be empow- 
ered to detéroiine when an act, of congress authorizing and legalizing the 
érection and inàlntenancé of, a, bridge over a navigable river, shall oease 
^to bave jJiat effect, and thus tp déclare a bridge Ijo be au illégal obstrue- 
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tion to navigation which congress haa declared is a légal obstruction. 
If it be true, then, and this opinion is based upon that assumption, 
thatthe bridge owned by the défendant company was built under the 
authority of, and in accordance with the requirements of j an act of con- 
gress, to-wit,ofthe act of July 25, 1866, and bas since been maintained 
in accordance therewith, then it is held that the secretary of war does 
not, under section 9 of the act of August 11, 1888, possess the power to 
déclare thé bridgé to be an obstruction to the navigation of the Missis- 
isippi river, and for that reason to require it to be changèd, remodeled, 
or rebuilt, and the order made to that end is nugatory; and the defond- 
a,nt company cannot be held liable to a fine for failing to bbey such order. 
The next groundof demurrer isthat, granting in a jgiven case that 
the àécretary of war rnight lawfuUy possess and exercise the power to 
require the owners of a bridge over a navigable river tb changé or alter 
the construction thereof, as provided for in section 9 of the act under 
considération, nevertheless, to put the owner of the bridge in default, 
the notice given under the statute must point outor define in sbme mode 
what changes or altération^ are required to bé made. In considering this 
question regard must bé had to the character of thé statute sought to bé 
enforcèd. The section of thé act which is the basis of this proceeding is 
pénal in its nature, and' the action is to recover a penalty for an alleged 
violation of its provisions. It is a fundamental rule in regard to such 
stdtutes that to be enforceable thejr must be frèe from ambiguity and 
Tiricertainty; or, in othèr Ttrords, béfore the citizen can be punished for 
a fàilure to obey the statute, it must be made clear what he is required 
to do or to abstain from doing. If this was not the rule, then statutes 
could be so drawn as to prôve traps, not only to the Unwary, but even 
to those who might désire to obey the law, but had been innocently 
misled by the uncertaihties caused by the ambiguous language of the 
statute. Now a statute may require obédience to some proper order to 
be made by a named person, body, or other authority, but in that case 
the order to which obédience is required must be sufiiciently clear and 
certain to notify the person to whom it is addressed of what he is to do 
or not to do. In the présent case, assuming that the secretary of war 
had the power to décide that the bridge owned by the défendant com- 
pany was an obstruction to navigation, and must bé altered or remod- 
eled, was it enough for him to simply décide that it was an obstruction, 
and then to notify the défendant that the bridge must be remodeled 
Without pointing out in what the obstruction tothe navigation consisced, 
or what change or altération was required to be made? It would seem 
that in som6 fair way the bridge company should be notified of what 
was required of it before it could bé adjudged to be in default, and be 
subjectèd to a fine; or, in othér words, the secretary should déclare in 
what pàrticular the bridge should be rebuilt, remodeled, or changed, so 
that the owner thereof could reasonàbly know what was expected of 
him. It certainly could not be permitted to the secretary, withont any 
hearing aflfofded to the company, to déclare that the bridge was an ob- 
Btructiori; and then to notify the company thatthe bridge must be altered 



UNITED STATES V. KEOKTJK & H. BBIDGE CO. 185 

or reinodeled, without pointing out either the character of the obstruer 
tion, or the changes deemed necessary to be nmde in order to meet the 
viewB of the secretary. Unless properly notified of what was expected 
of the Company, the latter might make many and costly changes in tho 
bridge, and still be liable topunishment because it had failed to make 
the changes which the secretary had in mind, but had failed to déclare 
ormake known to the coœpany. Thus the company, under a gênerai 
notice to alter its bridge, might at great expense increase the height 
thereof, and then be fined fornot widening the span betweep the piers, 
or vice versa. If the action taken by the secretary simply amounts 
to saying: "This bridge is an obstruction to navigation; alter it," — ^it 
■would seem clear that the bridge-owner cannot be charged with the duty 
of guessing at what is reqùired, and be subjected to a fine by \ray of 
punishment because it failed to properly solve the riddle. The notièe 
given to the défendant company in this instance, after the récitals therein, 
reads as foUows: 

"I, Wm. C. Endicott, secretary of war, do hereby notify the said Keokuk 
& Hamilton Bridge Company to so alter the said bridge as tp render naviga- 
tion through or under it free, easy, and unobstructed, and prescribe that said 
altération shall be made and completed on or before the 31st day of Marcb, 

1889." 

This notice requires the. bridge company to so alter the bridge as to 
render navigation under it free, easy, and unobstructed. Literally con- 
strued, this would practically require the bridge to be wbolly removed, 
for no bridge having a draw to be passed can exist without placing some 
obstruction in the way of the free navigation of the stream o ver .which it 
rests. • Erom such a notice, how is it possible for the bridge company to 
ascertain what is reqùired of it, except that it must leave the navigation of 
the river "free, easiy, and unobstructed," which is impossible, so long 
as the structure remains resting on piers built in the river, with a draw 
for the passage of steam-boats and other like eraft through it. If it is 
said tbat such a notice must, be construed to mean that the obstructioa 
caused by the bridge must; b® reasonable, and that it must be altered sp 
as to be only a reasonable obstruction, the difBculty still remains that 
no guide or direction is given to the company for determining how 
much of an obstruction would be deemed reasonable. The notice does not 
require that the bridge shallbe such a height, or of a given span between 
the piers, or that the draw shall be placed at a given point, orat a given 
angle to the current, nor is it declared that the bridge is an obstruction 
because of insufficient height, width of span, or otherwise, and hence 
the company is left whoUy in the dark as to what is reaUy reqùired of it. 
Whose judgment is to détermine whether the bridge is in fact an unrea- 
sonable obstruction ? If, under this notice, the company had expended 
thousands of dollars in rçmodeling the bridge, and it had then been 
sued because the navigation, of the river was not free, easy, and unob- 
structed on account of the bridge, what criterion could be appealed to 
for determining whether the company had met or failed to meet the re- 
qaiiemeats of the notice served upon it? If the notice itself had ;ppinted 
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out specifically what was requiiléd of the company, then it might be 
ehown that thèse requirements had or had not been complied with; but 
the notice, as served, gives no criterion for determining what was ex- 
pected ï)f the company, except that the navigation of the river must be 
left fréé, easy, and unobstructed; which requirement cannot be met ex- 
cept by whoUy removing the bridge. 

But it may be said that the difficulty songht to be remedied is suflEi- 
ciently pointed out in the first clause of the notice which is as follows: 

"Whétèàs, the secretary of war has good reason to belle ve that the bridge 
acrosÎ3 the Mississippi river at Keokuk is an obstruction to the free naviga- 
tion oJE thé said Mississippi rivei:, * * * by reason of its location, 
■which at stages of water permitting navigation over the Des Moines rapids 
renders the passage of boais, raf ts, etc., through its west draw rest pier difiS- 

CUlt.'; ,,:•, 

Thiâ f ëcîtal shows thiat in the judgment of the secretary of war the lo- 
cation of the bridge is an improper one; and, granting this to be the diffi- 
culty soiiight to be remedied, it still remains true that the notice does not 
point put tfny remedy tû be applied, except in the removal of the bridge 
from itspife'sent location, whichi in efifect, meajns taking it down in whole 
or in part, and possibly rébuilding it in Some other location. If this be 
the real meaning of the notice, and such was the intent of the secretary 
of war, then we are again ïnet with the queKion whether congress can 
confer upoh any other'body or person the power to détermine whether 
the public interests demftiid that a bridge, located and built by express 
authority of congress, shall be removed or rebuilt at some other location. 
The situation is simply this: The bridge was built under an act of con- 
gress which deterihined its location. Whrai built atthe place it nowoc- 
cupies, it was a légal structure, and the navigation of the river was law- 
fuUy subjected to the burden thus imposed thereoû, and the company 
could rèly ùpon the act of congress atithorizing its érection as a défense 
against any àuit or procéeding against the company based upon the érec- 
tion or maintenance of the bridge up to the date of the order issued by 
the secretary of war. If the act of congress is not now a défense and 
ptotectioii to the company, it is because the order of the secretary has 
ih effect declared the bridgé to be an illégal obstruction, and this power 
cannot in such case be conferred upon the secretary of war, Therefore, 
if the notice served upon thé défendant company be construed to mean 
that the location of the bridge must be changed, such order would be nu- 
gatoryfor the reason stated; and if itbe construed to mean that the com- 
pany must' sôalter it as to leave the navigation of the river free and un- 
obstructed, thèn the notice is so indefinite and uncertain that it cannot 
be hèld to itoposë any duty or obligati(>n upon the bridge company. 

It is argued on behalf df the United States that parties undertaking to 
build bndgës acroBS navigable rivers do so at their péril, and, if a given 
bridge is in fact an obstruction to free navigation, the secretary of war 
may be authorized to cause its removal, or require it to be so changed 
as not to provè an obstruction to navigation. As to ail bridges not built 
under proper state or fédéral authority this may be true. It may be ad- 
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naitted that the free. navigation of a river isnot to be interfçred with or 
ôbstructed by the building of a bridge over the same by any railToad or 
bridge company, or by any individual citizen acting without govern- 
mental atithority; and therefore, as claimed, whoever undertakes, with- 
out spécifie authority, to erect a bridge over suCh a stream, does so at 
his péril, and if^ when erected, it is in fact an obstruction, ii may be re- 
moved for that reason. Again, congress might détermine that as to any 
given river or water-way the navigation thereof imust be left whoUy free 
and unobstructed, and might therefore empôwer; the secretary of war to 
cause ail bridges interfering with the free navigation to be remoyed, or 
to be so constructed as not to interfère therewith. In such cases the lég- 
islative will ie declared to be thàt the navigation of the river shall be left 
whoUy free and unobstructed, and the secretary of war would only be 
charged with the duty of executiug the législative will in this particular, 
— a duty which must of necessity be intrusted to some executive agency. 
When, however, it becomes necessary to décide whether the public in- 
terests demand that the navigation of a river shall be subjected to some 
burden and obstruction in order that the other public highways of the 
country may be carried over the same by means of bridges, and to pre- 
scribe the nature and extent of the obstruction that may be caused to 
the navigation of the given water-way, there are presented législative 
questions, the décision of which cannot be conferred upon any individ- 
ual citizen or subordinate authority; and when congress has declared 
that the public interests require that the navigation of a river may be 
subjected to the obstruction caused by the érection of a bridge of a de- 
fined character at a fixed location, and the bridge is erected accordingly, 
and is thus legalized, no power short of cpngress acting in its législative 
capacity can deprive the bridge-owner of the protection afforded him by 
the act of congress authorizing the building and maintenance of the 
bridge in the first instance. If the action of the secretary of war in the 
présent instance can be sustained, it would foUow that he could bave or- 
dered the location of every bridge over a navigable river or water-way in 
the country to be changed, and therebyhave rendered the owners thereof 
liable to fine for not removing the same, and, as a resuit, would also 
hâve rendered them liable to respond in damages to ail parties who could 
show that they had suffered a détention in the navigation of the water- 
ways, and that, too, without an opportunity being given to the bridge- 
owner to be heard in défense of bis rights. It is apparent that it was 
quickly perceived that the act of 1888 was open to serions question, for 
in the act of September 19, 1890, sections 9 and 10 of the former act 
were amended by adding the word "unreaaonable" before obstruction, 
and providing for a hearing being given to the bridge-owner before ac- 
tion is taken by the secretary, and also requiring the notice served upon 
the bridge-owner to specify the changes required to be made in the bridge. 
While thèse changes remove some of the objections existing under the 
former statute, it is still made the duty of the secretary to détermine 
what is an unreasonable obstruction to navigation. As the présent case 
was brought before the passage of the amendatory statute, it is not nec- 
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éssary to consider or détermine whether the amended statute is oi îs not 
Open to the same objection tliat ia held fatal to the validity of the first 
statute. 

It is, however, assigned as a further ground of demurrer that the act 
of 1890 in fact repeals that of 1888, and that consequently this pioceed- 
ing must fall with the repeal of the act upon which it is based. There 
would be for^e in the point thus made were it not for the provision of 
section 13 of the Revised Statutea of the United States, which enacts that 
the repeal of a statute shaJl not hâve the effect to release or extinguish 
any penalty, forfeiture, or liability incurred, unless the repealing act 
shall 80 provide. 

Upon the latter groundj the demurrer is overruled, but, upon the other 
grounds discussed in the opinion, it is sustained 



In re Mineau. 



(Circuit Court, D. Vermont. February 7, 1891.) 

1. Habhas Corpus — Conflict op JtritisBioTioif. 

Kev. St. U. S. § T5S, which déclares that «the wrlt of habeas corpus shall In eo 

cass extend to a prisoner in jail, " does not oust the fédéral courts of jurisdiction to 

release on habeaa cnrpiis, for the purpose of bringlng him before a commissloner 

■ for examination, a debtor who is in jail under exécutions in civil actions, since such 

debtor is not confinqd at the suit of the state, but of his creditors. 

3. Same— IssuANCE— Relatob— JIabshal. 

A deputy-marshal who has a commissloner's warrant for the arrest of such 
debtor on extradition proceedings has sufûoient interest in the debtor'a llberty to 
authorize him to apply for hIs release f rom jail on habeas corpus. 
8. TJnited States Commissionhbs — Wareant — Extradition. 

Undef the gênerai power given to commtssioners by Rev. St. U. S. § 727, to hold 
pefsona for securityof the peaoe and good behavior, a commissloner may issue a 
warrant for the arrest of a person oharged with the commission of an extradicta- 
ble offense in a foreign oountry. 

4. Same-!-tPlbamng. 

It is nptnecessary to the validity of such warrant that it should appear afflrma- 
tively in the flrst instance that the proceedings are instituted at the req.uest or by 
the authority qf the foreign government 

At Law. On application for habeaa corpus. 

Albert P, Ooss, for relator. 

J. A. Brown and D. J. Foster, for creditors and prisoner. 

Wheelee, j. The relator, a deputy-marshal, has a commissioner's 
warrant for the arrest of the prisoner on extradition proceedings for 
forgery in Canada. The return of the jailer shows that the prisoner was 
committed to his custody on two exécutions and two writs of attachment 
in civil actions against the body of the prisoner as an absconding debtor. 
No question is or can be made but that the offense is within the treaty 
between the United States and Great Britain of 1842 for the surrender 
of criminals. 
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The first one relied upon is whether the relator has suflScient interest 
to authorize him to naove for this writ, for it will not be issued in favor 
of every indiffèrent person. But the relator has the right, and is under 
the duty, to take the body of the prisoner, and bring him before the 
commissionér, to be dealt with in the extradition proceedings, if he can. 
This commitment on thèse civil processes is in his way . Thereby he has 
a direct right and fuU interest to hâve the body of the prisoner relieved 
from this détention. Ex parte Virginia, 100 U. S. 339. 

Purther question is made whether a commissionér has suflâcient author- 
ity to issue a valid warrant in such a case, as congress has not expressly 
provided'for one in respect to arrests pursuant to this particular treaty. 
Gommissioners hâve gênerai power to hold persons for security of the 
peace and good behavior. Rev. St. U. S. § 727. This seems to include 
power to arrest in order to carry out treaty obligations for such purposes. 
Whart. Int. Law Dig. § 2766. The right to arrest covers the right to 
issue a warrant, and the practice of issuing warrants in such cases is 
covered by the gênerai provisions of the statutes goveming proceedings 
under treaties, and is well settled. In te Herrcs, 33 Fed. Rep. 165; 
Rev. St. §§ 5270, 5271. The complaint on which the warrant was 
issued was made by a private person, and the proceedings do not yet 
show that they are instituted at the request or by authority of the 
Canadian government. That an agent of that government has been ap- 
pointed toact in obtaining the prisoner to answer for this offense has 
been shown in this hearing, While the request or authority of that gov- 
ernment must appear at some stage of the extradition proceedings, it 
need not be shown in the first instance. This agent, or some other, may 
appear afterwards. The force of the warrant is not yet affected for want 
of it. Id. The custody of the prisoner is wanted for taking him before 
the commissionér, and the right to it, for that is what is now in contro- 
versy. It can properly be awarded only so far as the exigencies of the 
extradition may require it, subject to return to the custody of the jailer 
as to his présent commitment if the extradition fails. 

Another and very important question is whether this court has juris- 
diction of this writ in thi^ case. The whole right of the relator to the 
prisoner rests upon the stipulations of the treaty, which dérive their 
whole force from the constitution of the United States. If the prisoner 
is detained from the relator as an officer of the United States carrying 
out the treaty, the détention is in violation of the treaty. The statutes on 
this subject provide that "the writ of habeas corpus shall in no case extend 
to a prisoner in jaU, unless where he is in custody * * * j^ viola- 
tion of the constitution or of à law or treaty of the United States." Rev. 
St. § 753. The state of Vermont has no interest in the détention of the 
prisoner. It furnishes the jail as a place of safe-keeping of the debtor 
for the creditor. The exécution shown in the return commanded keep- 
ing of the prisoner until discharged by the creditors, or ptherwise, by or- 
der of law. This is in accordance with the form prescribed and with the 
rights of the creditors. Rev. Laws Vt. § 4550, form 6. They alone 
had power to put the proceedings in motion, and they hâve full power 
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to discharge tlie prisônerfrom ïha oustody-ôf thp jàileF. . ïïis custody ia 
'!wb(dly:for the creditorSy iand they alone'have aoy ioterost in it. 
' Nb question whateverbètween ;thé United States or ithe foreign coun- 
try and the state: can iarise upon the writ. The controyersy la wholly 
between the United States under its treaty obligations and the creditors. 
If the government of the United States, has a right, as against the cred- 
itors, to the body of the debtor, for, the purpose of carrying eut those 
obligations, the custody of the prisoner should be awarded to the relator 
so faras thé extradition may require it. Private civil rights to the body 
of the debtor or défendant in a civil action are subservient to the right 
of the government to punish for crime. Bail in civil actions may hâve 
haibeoB corpus to bring the body of the principal outof custody in crim- 
inal proceedings for surrender; and,;after the surrender into custody in 
the civil proceedings, the prisoner may be taken dut of rthat custody on 
the criminal process. Bailof Vèrgen, 2 Strange, X211; Bond v. laaac, 1 
Burrows, 339; Danid -v. Thompson, 15 East, TS; Bigdow v. Johnson, 16 
Mas3.;218; Biggndlv. Forrest, 2 Johns.482. In Sharp y. Sheriff, 7Term 
E. 22Q, Juxbeas corpus was granted to bring a prisoner in custody to bo 
sent on application of the secretary of state to Ireland, chargea with 
crime there, for surrender in discharge of bail; and after surrender the 
prisoner was committed on the criminal charge. In Bigdow v. Johnson, 
abovecited, Parker,, C. J., said: 

"A man in prison, although for crime, may be served with civil process, 
and be teçhnically arrested. It is true that the proceedings at the suit of tiie 
commonwealth may eventually supersede the imprisonment on civil process; 
and 80 they might if the culprit hiid been previously conflned on civil process. 
The arrest is légal, notwithstanding, and the subséquent disposition of the 
person arrested is by public authority, for a public purpose, to wliicb private 
interests must always yield." 

That arrest in a civil proceeding will not hinder extradition for crime, 
islaid down in Moore, Extr. § 370. The author as tothis says: "The 
theory is that the public interest in the punishment of crime is para- 
mount in importance tO the enforcement of private demands." This 
treaty is a part of the criminal law of the land. This prisoner is charged 
with a crime in another country, but the considération for surrender is 
assistance in enforcing the criminal laws of this country. If arrest on 
civil process would prevebt extradition, a safe asylum for fugitives from 
justice could be easily pïovided. Careful considera,tion of the principles 
involved, however, leads to the conclusion that such is not the case. 
The relator appears to be entitled to the prisoner for the purpose of sub- 
jecting him to the extradition proceedings, but the custody of the jailer 
should be maintained, except as it may be displaced by those proceed- 
ings. 

The custody of the prisoner is awarded to the relator, Thomas Failey, 
deputy-marshal, for the extradition proceedings, and for return to the 
jailer if those proceedings fail. 
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United SiAiiÉs v. Sarle. 
(CîrcuU Court, D.BhodeIsland. Jannary 27, 1891.) 

Obksvs— Refusai, to Answeb— Misdbmbanobs— Peopertt Statistic». 

25 U. 8. St at Large, p. 765, S 15, provides that every member of a family above 
' the âge of 20 years who sbaU refuse to nender to the censns enumerator a true ac- 
count "of every person belpoging to such family in tbe particulars required by 
law" shall be guilty of amisdemeano)'. Held, that it is within the offense hereby 
creatod to refuse to f urnish the particiilars required by Rev. St. S 2206, in regard to 
a f arm belongingto one'a wife. 

Ât Law. 

Tbia was an indictment under 25 IJ. S. St. at Laige, p. 765, § 15, în 
the foUowing words: 

"That Oliver P. Sarie, of Warwick, in said district of Rhode Island, on, 
to-wit, thethird day of July, in the year of our Lord one thpusand eight hun- 
dred and nlnety, at said Warwick, wltbin said district of Rhode Island, being 
tben and there a person more tban twenty years of âge, and thenand tberj» 
belonging to a ïamily, to-wit, the family of himself, said Oliver P. Sarle, re- 
siding in a certain enumeration district and subdivision of the state of Rhode 
Island, created and, establisbéd under the authority of the'congress of the 
United States of America, ehtitled 'An act to provide fortaking tbe eieyentb 
and subséquent censuses, ' approved Marcb 1, A. D. 1889, whicb said éiiii- 
meration district and subdivision was thèn and there designated as * Enumer- 
ation District 177 A, ' and tbe wife of said Oliver P. Sarle being tben and 
there the owner of a farm situateïn said enjumeration district, was requested 
by John Wright, then and there a census enumerator of the United States of 
America, duly employed, appointfd, commissioned, and sworn to take the 
census of sàid enumeration district, under tbe authority and in accordancé 
with the provisions of said act, to rendér à true account, to tbe best of bis 
knowledge, of a person belonging to said family, to-wit, of tbe said wife of 
said Oliver P. Sarle, in certain of tlie particulars tben and there requiréd by 
law, to-wit, in the particulars of bis said wife's said farm, atid being so' re- 
quested, did then and there willf ully and maliciously refuse to render such 
account, and did then and there willfully and maliciously refuse to answer 
certain questions relàting to said farm, then and there put to taim by said 
census enumerator, in accordancé with the provisions of said act, to>wit, a 
question as to the total number of acres in said farm; a question as to the 
number of acres in said farm whicb were tilled; a question as to the number 
of acres in said farm consisting of ' permanent meadow or pasture, cultivated 
foresls, orchar^s, vineyards, nurseries, and market gardens; a question as to 
the estimated value of ail tbe productions of said farm for tbe year A. D. 
1889; and a question as ta the total amountofmilkproduced on said farm in 
tbe year A. B. 1889,— agalnst the peaee," etc. 

The défendant filed a demurrer, and the question argued was whether 
the inquiries authorized by law, relàting to a farm owned by a member 
of a person's family are covered by : the language of the statute, whioh 
makes it incumbent upon ail persons to render an account "of every per- 
son belonging to such family in the vatibus particulars requiréd by 
law;" or, in, pther words, whether an accdtint of a person's farm is an ao- 
count of that person in any particular. 

jDexfer B. Potier, for the défendant. 
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This indictment charges no offense punlshable under the law, The de- 
fendant was bound to rendet a trUieiiçcount of every person belonging to his 
family, in the various partieulars required by law. In order to ascertain what 
those partieulars are we are referred by section 17 of the statute to Kev. St. § 
2206, and to an act to provide for taking thetenth and subséquent censuses, 
(20 St. at Large, 473.) , An examination of thèse statutes shows that the au- 
thorized schedules contain inquiries as to persons and their status and condi- 
tion, including descent and other aaalogous partieulars, and also as to the 
estâtes' and property of those persons. The section of the statute which re- 
quireS ali persons to make answerto the enumerators refers in terms only to 
such of thèse inquiries as relate to the persons, as distinguished from their 
property; and it cannot be extended to cover tlieacts charged in this indict- 
ment without reading into the act, by construction, words importing property 
as weU as persons. l'or such construction of a pénal statute there isno neces- 
sity "in the nature of the enactment under considération, and such construc- 
tion is therefore inadmissible. 

Railûxme Gardner, Dist. Atty. , for the United States. 

The statute intends to cover questions relating to the property of a person 
as well a^ questions relating more directly to bis person or physicài organism. 
Partieulars relating to thé property of a person are partieulars relating tothat 
person as truly as are the jiartieulars of his bodily health. They are ail equally 
grouped about him, and are properly coUected by the census enumerator in 
Connection aiià by référence to him. If this be not true, theii there is no pro- 
vision of lawwhich makes it incumbent on any person to furnish the infor- 
nûàtl'oh rçqnîred by the farm schedule. This section should be so interpreted as 
to uphpld, rather than to defeat, the putpcse of the statute. Even a pénal 
statute is not to be construed so strictiy as to defeat the obvions interest of 
the légisfatni-e. U. S. v. Hartwell, 6'Wàll. 385; U. S. V. Wiwn, 3 Sum. 
209; U. S. V. Buohanan, 9 Fed. Kep. 689; U. 8. v. Wilfberger, 5 Wheat. 
1&; U. 8. y. Morris, 14 Pet. 466; The Industry, 1 Gall. 114; .F. S. v. Free- 
man, 3 How. 556; U. 8. v. White, 2,1 Ped. Rep. 200. The statute under 
which this indictment is drawn requires ohly a true accbunt aceording to the 
best of the knowledge of the person interrogated. The réquirement is not, 
therefore, sostringentas to suggest or require that it be interpreted withthe 
greàtest stricttiëss. 

Dexter B.Potter, in veply., 

The statute is not to bè stretched to accommodate the supposed necessary 
purpoae of the census enumeration. It is true that, on our theory of the law, 
there is no provision for enforcing answers to the questions as to property; 
but it may well hâve been the intent of the législature to leave the answers 
to those questions to the voluntary action of those who should be interrogated. 
The knowledge necessary to make thèse answers cannot be assumed to be in 
the mindsof ail the members of a family, including women and servants; and 
therefore it might well be considered' by congress that such persons ought 
not to be subjected to complaint and indictment for non-compliance with the 
statute, whereby they would be put to exculpate themselves by showing that 
they had not the requisite information to enable them to make answer. An 
adéquate- intent for the statute is found, even if the provision requiring an- 
swers shàll be taken to apply only to those questions which call for strictiy 
Personal partieulars. The census act formerly in force (Rev. St. § 2191) is 
broader in this respect than the présent statute, since it prescribes a penalty 
not only for neglect to "render a true account to the best of his knowledge of 
every person belonging to such family in the various partieulars required 
herein," but also for neglect "to answer either of the inquiries authorized by 
law." The présent statute does not contain thèse last words, or their 
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équivalent; and this omission should be taken to évidence a législative intent 
to leave the answers to the questions as to property to the voluntary action of 
the citizen. 

Gaepenteb, J. The words of this statute should receive an inter- 
prétation sufficiently broad to carry out the purpose for which it was en- 
acted. This Is, of course, the gênerai principle of décision in questions 
of this kind, though subject to modification and limitation from a variety 
of considérations. The varions particulars of information required by 
the statute to be coUected must be assumed to be important and necessary 
for the public service; and the statute cannot be effectuai to coUect them 
unless the penalty for refusai to answer shall be applied to ail the ques- 
tions authorized to be propounded to citizens and résidents. The learned 
counsel for the prisoner, however, argues — First, that the words of the 
statute, read in the strict sensé in which pénal statutes are to be read, 
willnot bear the interprétation for which the governmentcontends; and, 
secondly, that such an interprétation is negatived by the obvions and 
necessary hardship which it would impart into the administration of the 
law. It is true that this statute is not drawn with very much art, and 
it is equally true that the apparent intent of the législature might hâve 
been much more dearly expressed witbout apparently very much addi- 
tional studyand labor; but I think it is possible clearly to see, in the 
words of the section under considération, the meaning for which the 
government contends. The particulars of the property of a person are 
certainly a part of a "true account" of that person, in the sensé of a 
census law, since they relate to him in an especial and individual sensé. 
The account which is required is limited by the statute to accounts of 
the persons belonging to the family of the person who is interrogated. 
This, limitation, in my view, is introduced in the act, not to lirait 
the inquiries to personal particulars, as distinguished from particulars 
of property, but rather to exclude from the required information in each 
particular case questions relating to persons not members of the family. 
The former statute, if the words are to be quite literally taken, ap- 
pears to denounce a penalty against those who should refuse to answer 
any question whatever which is authorized to be asked by the enumer- 
ator in their district. The présent statute I think attempts to be more 
a,ccurate, and to define the gênerai range of the inquiries to be addressed 
to each person. 

As to the hardship of the statute, I cannot see that it is increased by 
this interprétation. The requirement is that answer shall be made ac- 
cording to the best knowledge of the person interrogated. Such an an- 
swer is, of course, within the power of every person. The danger that 
an innocent person may be put to the trouble and disgrâce of a trial 
arises under this statute equally on either interprétation, and I suppose 
also arises in the case of ail pénal statutes. It is supposable that a per- 
son, on being interrogated, might honestly say that he does not know in 
what country he was born, and it is possible that he might thereupon be 
indicted under this section, put to trial, and acquitted. 

Demurrer overruled. 
v.45F.no.3— 13 
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United States r. Qeb. 

(Dtstrîct Court, W. D. Michigan, S. D. Deoember, 1890.) 

Postal Laws— Objbotionable Matthk ok Wrappbb. 

Act Cong. Sept. 26, 1888, prohiblting the mailing ot matter on tlie outalde eover 
or wrapper containtng Tanguage "oaloulatéd by its terms • ♦ * and obviôusly 
Intended to refleot injuriously uçon the oharaoter or conduct ot another, " does not 
apply toaprintedpaper containingsuchlanguage, wbichisDot inulosed in awrap- 
per, but wMcb is merely f olded, and the postage stamps placed on the paper itseif. 

At Law. 

Lewis G. Palmer, U. S. Atty., and F. W. Stevem, Asst. U. S. Alty. 
H. P. Stewart and H. J. Felker,îoT défendant. 

Seveeens, J. Défendant was indicted for a violation of the act of 
congfess of September 26, 1888, (25 St. at Large, p. 496, amended sec- 
tion 3,) which prohibits the maihng of matter upon the outside cover or 
wrapper of which is language "calculated by its terms * * * and 
obvionsly intended to reflect injurioùsly upon the character or conduct 
of another." The évidence introduced on the part of the government 
at the trial of the case showed that the défendant caused to be deposited 
in the post-office at Centreville, Mich., for mailing and delivery, a l$rge 
number of four-page printed circulars, about the size of a sheet of note 
paper, upon ail four pa^es of which was printed matter, — being an ac- 
count of certain dealings between défendant and another; that thèse cir- 
culars, as deposited for ipailing, had no separate wrapper or cover over 
them, but were folded twice into oblong shape, and the postage stamps 
placed upon the circulars themselves. Upon thé outside pages of the 
circulars, as so folded and mailed, Was language claimed to be "calcu- 
lated by its terms * * * and obviôusly intended to reflect injuri- 
ously upon the character and conduct of another." 

Defendant's counsel moved the court (Severens, J.)to direct a verdict 
ôf not guilty, for the reason that thé objectionable language was not upon 
the outside cover or wrapper of the matter mailed, there being no such 
cover or wrapper; and that, consequently, the case was not within the 
statute referred to. The motion was granted, and the jury directed ac- 
cordingly, the court holding that this section of the statute applies only 
to matter exhibited upon an inclosing wrapper or cover, and not to mat- 
ter which is contained in the body of the thing mailed; that, the stat- 
ute being one constituting a criminal offense, it cannot be extended by 
construction to cases where there is no wrapper or cover at ail, even 
though such cases may be within the reason and policy of the enact- 
ment. 
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United Statbs r. Ûvapveb. 

(DîftHet Court, W. D. MlcMgan, S. D. December 8, 1890.) 

1. ÙBIlfO HaILS TO PSPEAtTD— EvIDJENOB. 

■'■'''' An indictment uoder Rev. St IT. S. g S4S0, for ùsing the mails with the Intent to 
defraud, charged that défendant sent oiroulars through tho mails, stating thathe 
had a ceïtain kiud of seed wheat whiclj he would îurnish at a certain pries per 
bushel, and ttiat, in acoordànce witti a previously formed' intention to defraud ev- 
çry qne sending liim mpney, lie liept the money geùtby «ariou» persons to purcliase 
such wlieat, and sent tbem no vi^lieat whatever. IJelcl ttiat, in order to conviot, it 
mtist be shown that défendant intended to defraud érery persbn sending him money 
during the.time alleged. 

9. Same. 

llie 'Second count of the IndictmëBt charged that défendant, In furtberance of a 
soheme to deftaud the public, sent circulars through the mails, statlng that he had 
blueberry plants to sell; and thathe intended giving no plants of any value for the 
money received. The évidence tended to show that défendant sbipped wild huckle- 
berry plants, whicb he gathered in the woods, while his advertisement desoribed 
what would be understood as a cultivated plant, and conveyed the idea that he waa 
engaged in its culture. It also appeared that many of the plants had been set ont 
by purchasers,-but failed to live. Held, that the jury should consider whether it 
was represented by the circularthat défendant had a place where he grewtha 
plants, or had the means of proouring them, or whether it wàs implied that they 
were wUd plants, or were such as were raised bypeople in the business. 

8. Samb. ' 

The jury may also consider whether it was defendant's practiee to transaot busl< 
ness with people at a long distance, and, if they flnd that fact, may consider it as s 
circumstance in the case. 

4> Samb— ExieGEBATiNa VAi^ns oï Goods. 

The practiee of exaggerating the value of goods offered for sale is not criminal U 
restricted within reasonable bounds, and is not done with fraudulent intent. 

6. Bavb— Dbfbacsikq Nbwsfapbbs. 

One who, through the mails. Induces newspaper publishers to insert advertise- 
ments in their papers on a promise to pay the blUs tfaerefor when rendered, if he haa 
ao Intention oi! so doing, is gailty of using the maUs for the purpose of defrauding. 

t. Samb. 

In such case the iary may consider the fact that défendant failed to reply to tiM 
letters of such publishers, requesting payment of their bills. 

At Law. 

Défendant was indicted for carrying on, throagh the mails, varions 
schemes to defraud, in violation of section 6480, Rev. St. The indict- 
ment set forth three distinct schemes and offenses. The first count 
charged défendant with advertising in divers newspapers throughont the 
United States and by means of circulars sent through the mails, that he 
had for sale a certain high grade of wheat, which he would furnish fora 
certain price per bushel; that be was sent varions sums of money by 
différent persons, but, in accordance with a previously formed intention 
to defraud every one sending him inoney, he appropriated the money 
without sending any wheat whatever. The second count charged like 
extensive advertising of "blueberry" planta, and that défendant intended 
giving no plants of any value for the money received. The third count 
charged défendant with inducing divers newspaper publishers through- 
ont the United States to publish his varions advertisements, intending 
never to compensate them therefor. Each count charged the mailing of 
particular letters in executing the respective schemes to defraud. The 
évidence adduced in connection with the first count tended to show tha* 
iû particular instances occurring during the period set up in the iodict» 



196 KEDEEAL EEPOETEE, Vol. 45, 



ment défendant sent no wheat whatever for money sent him, but that 
prier thereto he had made shipments of wheat for money sent him. As 
to the second count, the évidence showed that défendant shipped the 
common wild huckleberry, which he gathered in the woods, while his 
advertisement described what would be understood as acultivated plant, 
and carried the idea that he was engaged in its culture; that many hun- 
dreds of thèse huckleberry plants were set out and cared for by purchas- 
ers, and entirely failed to live. In support of the third count the gov- 
emment proved several particular instances where défendant had by let- 
ter solicited the insertion of his advertisements, agreeing to pay therefor 
on rendition of bill; that he had failed to keep his agreement, and neg- 
Içcted to answer letters addressed to him in regard thereto. Défendant 
was convicted upon the second and third counts and acquitted upon the 
first count. 

L. G. Palmer, U. S. Atty, and P. W. Stevens, Asst. U. S. Atty. 

i'Ved A. Maynard, for défendant. 

Sbvekens, J., (charging jury.") The indictment in thîs case consista 
of three counts, charging three separate and distinct offenses; and it is 
compétent, in such a case, for a 'jury, if they find any of the counts 
proven be3'ond a reasonable doubt, to find the accused person guilty 
upon such count, naming it; and, if they find the respondent to be not 
guilty upon other counts, to render a verdict accordingly. The verdict 
must respond to ail the issues in the case; and it may happen in any 
such case that one count may be established by évidence and others not. 
In such a case, the verdict must indicate what the fact, as found by the 
jury, is. In the présent case, the first count in the indictment charges 
substantially, laying aside ail mère verbiage, that the défendant, having 
formed a scheme to defraud, used the United States mail facilities for 
the purpose of carrying that scheme into effect. In substance that is 
the nature of the charge made in the first count. The particular plan 
or scheme that it is alleged in this cotint of the indictment he formed, 
and in pursuance of which he employed the United States mails, was to 
represent to thé public that he had for sale, and would sell to them, a 
grade of wheat known as "Everett's High Grade Wheat," and that the 
scheme or plan that he formed was to draw the public in by means of 
the use of the mails to send to him sums of money, for which he would 
send to them, in quantities according with the priées named, this seed 
wheat, known as "Everett's High Grade Wheat." In that count it is 
charged that his scheme or purpose or plan was to defraud any and ail 
persons who should apply to him for this seed wheat of their money. 
Now, I wish the jury to understand in what way this purpose or inten- 
tion to defraud entera into a charge of such a character as this, in an in- 
dictment which is subject to trial in the United States courts. We do 
not bave jurisdiction hère, and cannot try the criminal charge ordinarily 
known as obtaiiiing property by false pretenses. We hâve no authority 
to try any such matters as this. Those come within the jurisdiction of 
common-law offenses. But, incidentally, that matter becomes involved 
in the inquiry hère. The gist of the offense which we bave to try is the 
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using of the mails of the United States for an unlawful purpose; that is, 
for the purpose of carrying into efifect a scheme to defraud. A scheme 
to defraud, carried out by other means than the United States mails, 
■would be subject to the cognizance of the state courts; but the fédéral 
courts hâve jurisdiction only where the mails are being used for the pur- 
pose of carrying it out, and it is the use of the mails in the furtherance 
of an unlawful purpose that becomes the offense of which we take cog- 
nizance. Incidentally we bave to inquire whether the scheme itself was 
fraudulent, although it is not the spécifie offense which we are to try. 
It is necessary for the government, upon this first count in the indict- 
œent, to show that the respondent formed in his mind a purpose, a plan, 
a scheme, to defraud the public with whom he should come into com- 
munication, each and every one, by means of the exécution of his 
scheme, by not fumishing the wheat according to the promises held ont 
in his prospectus or cireular, upon receipt of the proper sum therefor 
from his several customers. It might hâve been sufficient to hâve al- 
leged, if the case were a proper one to come within the law, that the re- 
spondent formed a purpose of defrauding some of the persons with whom 
he should come into communication; but the indictment allèges that the 
intent was to defraud everybody, substantially, with whom he should 
come into communication through the mails of the United States, by not 
fumishing themwith the wheat he promised in his cireular that he would 
furnish. Now, upon this first count, in order to convict the respondent, 
it is necessary for the government to bave established by the proof beyond 
ail reasonable doubt that the respondent formed this purpose to defraud 
everybody who should come into communication with him through the 
mails out of their money bynotsendingthem the wheat herepresented he 
would send during the time covered by this count in the indictment, — a 
period of six months in 1889. No question is raised, as the court under- 
stands it, but that the mails were employed for the purpose of furthering 
the business of the défendant; so that the pith of the inquiry is: Did he 
form this preconceived purpose before he employed the mail to get thèse 
orders? Did this preconceived purpose form the basis of his opérations 
during those six months?. Did he intend not to furnish this seed wheat 
to anybody that should send him money therefor? 

The second count in the indictment is one which relates to using the 
mails in furtherance of a scheme to defraud by getting customers to buy 
his blueberry plants; and it charges that the défendant formed a purpose 
to defraud the public by representing that he had blueberry plants to 
sell, and would sell tbem upon receipt of the proper sum. Hère, again, 
it is not controverted, as the court understands, that the respondent used 
the mails in promoting his purpose; so the question you hâve to deal 
with is whether, in sending out thèse circulars, and making thèse rep- 
résentations to the public, he intended to deceive and defraud it out of 
its money. Upon this subject, you are entitled, and ought, to take into 
considération the nature of the article which he confesses to bave sup^ 
plied in response to thèse applications by customers. You will consider 
whether or not it was not represented by that cireular, substantially, 
that he had a business, or a place where he grew thèse plants, or that 
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he h£iâ the means of procuring thèm from some place where they were 
grown. ; Was it implied that thèse plants might be wild plants taken up 
from the fields? Was it to be inferred from that ciroular that his prom- 
ise would be filled by any such article as that, or was it not implied 
that thèse plants were such as were raised by peopleinthe business, and 
would be of Êtness for growth, planting, and cultivation, and as fairly 
likely to meet the expectations of the public? Upon this head, as upon 
the others, yota may take into considération the proof in regard to the 
manner in which he did business at Portland; and if you find from the 
évidence that his practice waa to carry on the business at arms-length, 
— tliat is, with people at a long distance, — you may make such infer- 
ences as you think you are entitled to from that circumstance. Now, 
gentlemen, you are familiar, as the public generally are, with the fact 
that seedsmen and nurserymen, as well as ail other parties who hâve 
anything to sell, hâve the habit of puffinsç their wares, and we are aU 
familiar with the fact that it is a very prévalent thing in the course of 
business to exaggerate the merits of goods people hâve to sell; and within 
any proper reasonable bounds such a practice is not criminal. It must 
amount to more substantial déception in order to be subject to cognizance 
by the courts. A certain degree of praise and commendation of one's 
goods in business is allowable; but when that is carried to the extent of 
obtaining the public's money by means of actually fraudulent représen- 
tations, then it comes under the condemnation of the la w. You will con- 
sider ail of thèse charges without losing sight of this very prévalent 
practice, and in rel'erence to this second subject, — that is, the sale of 
thèse blueberry plants, and the advertising of them, — you will see 
whether this is within the range of an ordinary and legitimate business, 
or whether it goes beyond those bounds, and is a downright déception. 
The third count in the indictment charges, in substance, that the re- 
spondent formed a scheme to defraud, by sending circulars, advertise- 
ments, forms of advertisements, to varions newspapers published 
throughout the United States, requesting them to publish thèse adver- 
tisements, send him a copy of the same, together with their bill, and 
that he would thereupon pay such bill, when he really did not bave the 
intention to pay therefor. Now, as in the other cases, it is necessary 
for the government to prove that he formed that scheme. It does not 
prove the caste to show that the man did not in fact pay some bills which 
he promised to pay. That does not make a case, because the non-pay- 
ment may come from misfortune, inability to pay, or from oversight. 
It may come from any of the contingencies which afifect such business. 
It may be a matter of some considération to you, in passing upon this 
third count, to note, if it be so, that the respondent failed to respond to 
letters which were addressed to him in référence to the payment of his 
bills. You must be satisfied upon your consciences that before he sent 
out thèse advertisements and thèse letters he had formed a purpose of 
defrauding whoever should publish thèse circulars, out of the payment 
for such publishing. As I said, it is not a case coming within the 
scope of this statu te if, sending thèse circulars without any purpose to 
defraud the publishers, he did afterwards defraud them. The point is, 



KBYES V4 EtJBBKA COS. MANOT*© CO. 199 

dîd he form tbe scheme before he sent thçm out, to defraud them? Be- 
oause there must hâve been in each of thèse a plan to defraud; andthen, 
in pursuance of that previously formed plan, he must hâve carried it 
into exécution by use of the mails. You will then inquire, from this 
testimony, whether it is sfaown beyond a reasonable donbt that he formed 
the precbnceived purpose of getting thèse advertisements published, with 
the intention of not paying for them. The government is bound, upon 
this branch of the case, — this third count, — as upon ail the others, to 
make the proof out in so cogent a way that no reasonable doubt is left in 
your minds that thèse facts existed: That he formed the purpose of de- 
frauding, and used the mails in furtherance of this scheme; and this 
same proposition runs through each and every count in the indictment: 
In the first place, that he should hâve formed the scheme to defraud by 
sending the circulars of this wheat; in the second count, that he formed 
the purposé to defraud by sending out the circulars for those bernes, 
knowing what they were, what he intended to fill the orders with; and, 
thirdly, that he formed the scheme^f defrauding thèse publishers by not 
paying them after the publication should bave been duly inserted. Now, 
gentlemen, if upon either of thèse counts you fînd this respondent to be 
guilty, you will so announce. If you flnd him guilty upon ail, you so 
déclare in a gênerai way; if not guilty upon any, so announce in a 
gênerai way; but, if guilty in some and not in others, then divide, and 
indicate on what you find him guilty, and on what not. Now, as I 
hâve had fréquent occasion to say, and of which you are probably aware 
without my repeating it again, in every criminal case it is incumbent 
upon the prosecution to make out the facts that go to constitute the 
crime beyond a reasonable doubt; the proof must be reasonably clear, 
and leave no reasonable doubt in your minds. You must corne to the 
conclusion unhesitatingly. If the proof satisfies you to this extent in 
this case, as to each or any or ail of thèse counts, you will find accord- 
ingly. If, on the other hand, it does not reach that degree of certainty, 
or sureness, then you should acquit the respondent. Or if, upon any 
of them, you ônd the proof is not sufficiently cogent to warrant hia con- 
yiction, then you will so déclare. 



Keyes et (d. V. EcREKA CoN. Mantjf'q Ca 

(Circuit Court, N. V. Callfcymîa. January 86, 1891.) 

TJlTBSt — ^Inpmngbmbnt— Prbmminabt iNJUNCnOIÎ. 

ID an action for infringement, brought only a few days before the expiration of 
tbe patent, it sppeared ttaat the invention was made and patented whUe tbe pat- 
entées were in tne employment of défendant, tbougb they soon afterwards left It; 
that défendant had, with plaintiSs' knowledge and approval, used the invention 
prior to the Issne of tbe patent, and sucb use had oontlnued to the commencement 
of the suit, without any contract for compensation, tbough one of tbe patentées 
had notified defeodant's président that, after be left its employment, défendant 
must pay for the use of the invention at tbe aeaae rate that others pald. Held» 
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that there was no ground for equitaWe interférence to restraln such use for ïhe ïew 
remaining days of the life of the patent by preliminary injunotion. 
2. Samb— Suit fok Rotalties— Kational Jcrisdiotion. 

The only ground of équitable jurisdiction being relief by injunotion, and patent 
having expired before défendant was reguired to answer, so that no injunotion 
could hâve been granted on final decree, the only remaining cause of action, being 
for royalties under an itnplied license for the use of the invention af ter the notice, 
is purely légal, and, in the absence of a proper showing as to oitizenship, there is 
no élément of national jurisdiction, and the suit must be dismissed. 

In Equity. 

John Flournoy, for complainanta. 

Naphtcdy, Frederick & Adcerman and John H. Miller, for respondent. 

Before Sawyer, Circuit Judge. 

Sawyer, J. This is a suit for damages for infringement, and to en- 
join further infringement of letters patent No. 121,385, granted to com- 
plainants, Winfield Scott Keyes, and Albert Arents, dated November 
28, 1871. The bill was filed October 29, 1888, 2Q days before the expira- 
tion of the patent. The. respondent w^ required by the subpœna to op- 
pear on the 3d day of December, 1888, after the patent had expired. The 
answer would not hâve been regularly due under^ the rules of the court, 
tiU thefird Monday of January, 1889. No notice was given of an applica- 
tion for an injunotion, pendente lite, and no such application was made. 
Consequently, before any action of the court could be had, and before 
respondei^t was required to appear in court, the terni of the patent had 
expired, and the only possible remedy upon the bill filed, was damages 
for an infringement; and under the circumstances of the case, a recovery 
of the royalties established for the use of the patent. When the patent 
was applied for and issued, the complainants were both in the employ- 
ment of the respondent, — the complainant, Keyes, as superintendent of 
respondent's mine, and the complainant, Arents, as assayer and smelter 
at respondent's mine and smelting works, each receiving a regular salary. 
While thus engaged in the respondent's employment, and managing its 
Works, they made the invention covered by the patent. On April 19, 
1871, the complainants put their improvement, afterwards patented, on 
the first furnace of respondent, before the application for a patent, and 
on April 24th, the date of the application for a patent, they put it on the 
second furnace. Those improvements were, eontinuously, used in re- 
spondent's Works from that time on, while complainants remained in its 
employment, and, afterwards, till the commencement of this suit; and 
such use of thèse improvements constitute in part, atleast, ifnotin whole, 
the infringement complained of in this suit. The complainant, Keyes, 
left respondent's employment, as superintendent, on September 1, 1872, 
and complainant, Arents, as assayer, and smelter, on November 10, 1872. 
The respondent continued to use thèse improvements after complainants 
left its employment, down to the time of the commencement of this suit. 
Complainants knew of this use. It does not appear that complainant, 
Keyes, ever had any communication with respondent upon the subject, 
of the use of this improvement. But complainant, Arents, notified the 
président of the respondent, in June, 1872, that the company could use 
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the ïmprovenient while he remained in its employ, but that afler he left 
such employment he would require the company to pay what others 
had to pay for the use of the improvement. Mr. Arents, after he left, 
at various times, but when, not shown, made demands upon the secre- 
tary of company, respondent, for payment for the use of the improve- 
ment, and in the summer of 1888, made asimilar demand upon the 
président of the company, respondent. From July to October, 1888, 
complainants endeavored to reach an amicable settlement with respond- 
ent for its said use of their improvement, and on failure to make a safc- 
isfactory settlement, this suit was instituted. 

The respondent does not contest the validity of the patent, or deny 
the use of the improvement as stated, or set up any of the défenses spe- 
cially authorized by the statute. The défense is, 1, that upon the factfi 
as they appear, no case for équitable jurisdiction is presented, and; 
therefore, the bill must be dismissed, under section 721, Rev. St. 2; 
That under the facts as they appear, the défendant had an implied license 
to use the invention without compensation, while Arents continued in 
its employ, and after he left, for thesame royalties charged other parties, 
ànd, consèquently, there bèing a license, there is no légal infringement, 
and the remedy of plaintifFs is an ordinary action at law to recover the 
amount of the royalties àccrued for use under the implied license; and 
over such an action, no diversity of citizenship appearing, the national 
courts hâve no jurisdiction. 

On both grounds, I think the bill must be dismissed. The only 
ground for équitable jurisdiction is an injunction. As the patent ex- 
pired before the respondent was required or could hâve been requiréd to 
appear to the suit, no injunction could hâve been granted in the final de- 
cree. No injunction pendente lite was obtained or asked for. No pre- 
liminary restraining order vsras asked of the court, and no notice given 
to respondent that an injunction pendente lite would be asked. Had an 
application been made upon notice, and the facts now shown been made 
to appear in reçponse to the motion, as they, undoubtedly, would hâve 
been, no court of equity, I apprehend, would hâve granted a temporary 
injunction for the few remaining days of the life of the patent, even if 
the application could hâve been brought to a hearing before its termina- 
tion. The respondent had been using this improvement, introduced 
into its Works by the complainants themselves, in part, at least, before 
the patent was applied for, and long before it was issued, with the knôwl- 
edge and manif estly the tacit approval of the complainants, with the un- 
derstanding that it could use it for the usual royalty chargèd othèrs, 
down to within a few days of the expiration of the patent. Under such 
circumstances it would hâve been grossly inéquitable to suddenly enjoin 
it from furthèr use for the remaining few days the patent had to run, 
had such an injunction been, seasonably, asked. The lâches and tacit, 
not to say express acquiescence of the complainants in the use of the 
improvements as shown by the record, estopped them from equitably 
demanding an injunction. Under the spécial circumstances of the case, 
complainants were not equitably entitled to an injunction pendenteMie, 
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haA one been demanded. And this is no impeachment of the général 
doctrine announced in many caries, ineluding those cases cited by com- 
plainant's counsel, that a patentée isordinarily entitled to an injunction 
when hiSf patent is willfully infringed, without any fault of his own, or 
other circumstances affecting the equities of the case in favor of respond- 
«nt for even a few remaining days of the life of his patent. Undoubt- 
edly an; injunction pmdente lite during the life of the patent, should not 
beicefused whije the patent is in force, merely beçause before a final de- 
oree can b© had in the ordinarj' course of proceeding, the term of the 
patent would expire. But other important circumstances affect the eq- 
aities of this case, that take it out of the ordinary course. 

I ai» also, of opinion, upon the undisputed facts disclosed, that there 
wa^ an implied license, àt least,t9 use this patent by the respondent, 
apop Jil^e paine termg or royalties fixed for other parties, from the time 
compl^in^ts left the enaployment of respondents, and that the use of it 
in the ipanner shown,; and so long acquiesoed ir^, is not an infringement 
in the PToper sensé of that term. The rèmedy of complainants, there- 
fore, is an action at law to recover the royalties aocrued for the use in 
pursuance of such implied license. This being so, and no diversity of 
citizenehip of the parties appearing,, no élément of jurisdiction in the na- 
tional «ourts isshown, and on that ground, also, the bill must be dis- 
misped.: • ., ■ , ; , , , 

Let the bill be dismissed upon the grbunds stated, with costs. 



Smith v. Putnam. 
{Circuit Court, D. MassaclvusOts. February 18, 1891.) 

Patbutb FOtt Inventions— Infmnoement. 

Letters patent No. 183,716, granted October 24, 1876, to William Smith for an Im- 
proved water-oloset, consisting of combinatidn daims, one élément of wMch is two 
jets, are not infringed by a doset baving only one jet. 

In Equity. 

Okaries 8. BurUm and Thomas H. Wahefidd, for complaînant. 

WiJUo^rn Wi Swan, ior Aeienà&ni. 

CoLT, J. Tîiere is one défense which is fatal to complainànt's bill. 
The suit is for -infringement of letters patent 183,716, granted October 
i24, 1876, to William Smith for an improved water-olosét. The claims 
reliéd upon, and which the défendant ischarged with infringing, are 1 
and 5'. Thèse are combination claims, and one of the éléments of the 
tjombinâtion in éach daim is the jet g. It is admitted that the defend- 
dnt's apparatûs does tiot bave this élément.- The claims of the patent 
mention twojets,/and g. The closetof the défendant has onlyone jet. 
It has bem repeiatedly held that a combination is an, entirety, and that 
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a patentée cannot abandon a part and claim the rest, nor can he be per- 
mitted to prove that a part is useless, and tberefore immaterial, but he 
must stand by the claims as he has made them. If more or less than the 
whole of his ingrédients are used by another, such party is not liable as 
an infringer, becanse he has not used the invention or discovery pat- 
ented. Such is doctrine of the suprême court as laid down in Schu- 
macher V. GorneU, 96 U. S. 549. See, also, Keystone Bridge Co. v. Phœ- 
mx Irm Go., 95 U, S. 274; Bums v. Meyer, 100 U. S. 671; Water Meter 
Go. V. Desper, 101 U. S. 332; Gage v. Hming, 107 U. S. 640, 2 Sup. 
et. Rep. 819; Fay v. Cm-desman, 109 U. S. 408, 8 Sup. Ct. Rep. 236; 
Rmvdl V. Lindsay, 113 U. S. 97, 5 Sup. Ct. Rep. 507; Manufaduring Où. 
V. Sargent, 117 U. S. 373, 6 Sup. Ct. Rep. 931. 
Bill dismissed. 



Clabk ». City op Mikneapoub» 
{Circuit Cottrt, D. Minnesota. January 9, 1891.) 

Fatbnts fou Inventions — Infrinsement — Anticipation. 

Lettérs patent No. 401,618, Issued April 16, 1889, to David S. Whîte, for an im- 
provemânt in hoisting and loading machines, consisting of an elevated portable 
platform, built so as to allow a car to be passed under it to reçoive the contents of 
a pivoted réceptacle, with a hoisting apparatus on the platfonn adapted to ralse the 
materlàl up and over the platfonn, and a réceptacle on theiplatfonu, flxed so as to 
receive the tnaterial elevated and emptied into the car, is not inf ringed by a ipa- 
ehine known as"Green'8 Hoisting Apparatus, " Which conslsts of a platform oa 
wheels, plevated so as to allow a car to pass under it, and an incHnea projeotlng 
boom, up which a truck runs and a buoket is holgted so that it may be emptied intiS 
a réceptacle, siace said Greeh'S machihe is substantiially the same as the C. W. Hunt 
elevator, which was in use before the patented machine was iavented. 

In Equity. 

Pavi & Merwîn, for cotnplainant. 

Jamea F. WiUiamsonyîox àei&nA&xxi. 

Nei^on, J, This suit iS brought against the cîty of Minneapolis by 
C. W. Clark, assignée of letters pat«nt issUed to David S. White, dàted 
April 16, 1889, No. 401,618, "for an improvementin hoisting and load- 
ing machinés." He claims an infringement by défendant in using what 
is called the"Green Loading and Unioading Mechanism forSèwer Exca- 
vating." Défendant j in itsanswer, pleads (1) no patentable novelty; (2) 
that the patentée is not the first inventor; (3) non-infrîngement. I shall 
consider only the issue raised by the défense of non-infringement, which, 
in my opinion, settles the cause. The spécification of the patentée, 
White, States that "My invention relates' particularlytoimprovements in 
machines for excavating séwers, though àplflicable in making mahyother 
excavations." The invention is ndt aii CJccavàtor, but can be iisëd ici 
devating the earth, and dumping it into & réceptaèle in connection with 
the excavating machines or hand digging; and so he furthér statës that 
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"the object I hâve in view is to provide a machine by which the dirt or 
material may be quickly raised from any depth, and dumped into a suit- 
able réceptacle, from which it may be transferred to a suitable car, and 
transferred to any desired point." It is then stated that there are other 
objecta that the inventer had in view, and that they would appear in the 
detailed description which is given of the invention, taken in connection 
with the drawing of the device. The machine described in the White 
patent is — First, an elevated portable platform, called a "carriage," built 
so as to allow a car to be passed thereunder to receive the contents of a 
pivoted réceptacle; second, a hoisting apparatus on the platform adapted 
to raise the material up and over the platform; third, a réceptacle on the 
platform, fixed so as to receive the material elevated and brought into 
position over the platform and emptied into the car. A hoisting mech- 
anism known as the "C. W. Hunt Elevator," used principally for ele- 
vating coal, but that could be used for other material, and operated long 
prior to the complainant's alleged invention, (the White hoisting appa- 
ratus,) is described in the évidence taken in this suit. Two models are 
introduced, one lai^er than the other, with slight immaterial changes in 
structure. They are both hoisting machines or elevators, allowing a car 
to run under a tower, which is without wheels under it, but with de- 
pending standards, and a fixed réceptacle for holding and receiving coal 
and other material elevated. Both models hâve an inclined projecting 
boom on which a truck runs, and a bucket is hoisted up this boom and 
ùp the incline to a point where it is emptied. In one of the models the 
boom is on such an incline that the bucket filled with material would 
swing from the ènd of the boom, and could be lowered to the place where 
the material is located and hoisted some distance before it reached the 
truck on the boom, so as to run up the incline to a position over the ré- 
ceptacle. The angle at which the boom runs from the tower dépends 
upon the position of certain braces, which project from the tower under 
the boom to its overhanging end and support it. The machine used by 
the défendant, (Green's hoisting apparatus,) when compared with the 
Hunt elevator, has striking resemblances. Green uses a platform on 
wheels, instead of a tower elevated so as to allow a car to pass under it, 
and an inclined projecting boom on which a truck runs, called by him 
a "trolley," and up this incline a bucket is hoisted to a point over a ré- 
ceptacle, into which it is emptied, and then dumped into a car. The 
structure and mechanism of the Green machine has less standards above 
tiie platform upon which the réceptacle is placed than the tower of Hunt. 
But they do not change tbefeatures of the machine and objects to be ac- 
oonaplished by each. The material is elevated in substantially the same 
manner. If two of the tower standards in the Hunt apparatus above the 
réceptacle are removed, and wheels placed under it, so it could be easily 
nfloved, and the réceptacle pivoted, instead of fixed with a slide in it, 
there would be produced substantially the Green machine. Green had 
spme, niechanism for automatically dumping the hoisting bucket, which 
is not in either the Hunt or White apparatus, but they are not important 
in determining this case. The substance of the testimony of the complain- 
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ant's expert witness Bâtes is tbat such changes as could be made by a 
skilled mechanic in the Hunt elevator would produce a hoisting appa- 
ratus similar and operating substantially in the same way and for the 
samepurposes as the Green machine, except some automatic mechanism, 
perhaps, which, in my opinion, makes Green's apparatus better than 
Hunt's. There can be no doubt that an examination of the Hunt and 
Green machines shows that in ail essentials they are alike. There is no 
infringement by the défendant, and a decree will be entered dismissing 
the bill. 



MosHBB r. Joyce «t aZ. 

(Circuit Court, S. D. OMo, W. D. February S7, 1891.) 

Patents fob Intentions— Infbingembnt—Oamagbs. 

In a suit for inf ringing a patent, it appeared that complainant's patent was for 
an improvement only, and not for an entirely new machine. It also appeareMhat 
défendants Bold another machine similar to the alleged infringement, and that *fter 
a while itceased to be profitable to défendants to manufacture the inîringing ma- 
chine, and they discontinued it. Held, that it was necessary for complainant to ap- 
portion bis damages and défendants' profits between the patented and unpatented 
featUresof the inf ringing machine, and was entitled only to the damages attribut- 
able to the inf ringing features. 

In Equity. 

L. M. Hosea, for complainant. 

Wood & Boyd, for respondents. 

Sage, J. This cause is before the court on exceptions to the report 
of spécial master, who finds that the défendants bave realized 61,905.06 
profits from the infringement of the improvements patented to the com- 
plainant. The only exception which need be considered relates to the 
rule of profits and damages. The decree of the court finds that the dé- 
fendants are liable as infringers of two patents for improvements in lift- 
ing jacks. 

The claim of the first patent (No. 168,663) is for the "block, D, 
provided with several teeth, that catch simultaneously in those of barj 
A, and pivoted to the lever, E, as and for the purpose specified." This 
is not a claim for the entire jack, but only a small portion of it, to-wit, 
the lifting block pivoted in a particular manner. 

The first claim only of the second patent (No. 172,174) is found to be 
infringed, and it reads as folio ws: 

"In a lifting jack, tlie toothed lifting block pivoted to sockets of a double 
lever, swinging on an oscillatiug fulcrum, to engage and clear readily the 
teeth of the lifting bar, as required, substantially for the purpose described. " 

It was claimed before the master, on behalf of the respondents, that 
+be true rule by which to arrive at complainant's damages is to allow 
him the profits resulting from the manufacture and sale of the infring- 
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îng jaçk over and above other and similar jacks, which he had a right to 
maie, aod that the only patented feature of the infringing jack is the 
block, D, and the lifting pawl hinged to the lever, and that the profits 
on thèse parts oniy are to be paid if any profit is shown. 

The contention on behalf of the çomplainant is that the invention is in 
fact a complète spécifie thing, to-wit, an improved lifting jack, and that, 
therefore, the raie cited by the défendants does not apply herç. 

Upon examination of the testiroony and exhibits, I am satisfied that 
each of thecomplainant's patents is for an improvement only, and not for 
an entirely new machine or contrivance, and that the patentée must show, 
as was held in Garretson v. Ckirk, 111 U. S. 120, 4 Sup. Ct. Rep. 291, 
in what particulars his improvement bas added to the usefulness of the 
machine or contrivance; and that it was the duty of the çomplainant to 
give évidence tending to sepàrate or apportion the défendants' profits and 
the patentee's damages between the patented feature and the unpatented 
features, and that the évidence must be reliable and tangible, and not 
conjectural and spéculative. 

, The, testimony taken before the piastér is that, during the time the 
défendants were selling the jack which the court found to be an in- 
iringeinent, they sold àij^Other jack of thé same gênerai construction, in 
which a pawLlever, with pinion on it, took the place of the lifting block 
hinged to the lever in the infringing jack, and that thiiS pther jack was 
a track jack, used for the same purpose as the infringing ;jack; that the 
infringing jack was gotten up because of the trip device; and that after 
a while the railroad ordered it left ofiF, because the men did not use it 
properly, and the orders fell ofi', and défendants finally quit making it. 

It further appears in the évidence that the défendants made a little 
iuore profit on the other jack than tbey did on the infringing jack, and 
sold a la,rgem\iraberofi the other jack. 

; Uponths authority oï Black v. Thomp, 111 U. S. 124, 4 Sup. Ct. 
Bfip. 326, it is clear thst.the cooapWnantis not entjiled to the entire 
profits resjjlting from the manutaçtqre and sale of the infringing jack, 
biit onli' tboseattributable to the infringing features. 
.1 The burden, of p^oqfwfls upon the çomplainant, and, as he has not 
offered any évidence tending to show that there was any such profit, the 
exceptions must be sqstained, and a decree entered sgainst the défend- 
ants foi^ nominal damages only. 
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Ross et al.v. Compagnie Commerciale de Transportation de Vapeor. 
(CirouU Court, -E. D. Louisiœna. February 16, 1891.) 

SmPPING— CHAKTER-PaRTT— ÂGKEEMBNT TO BCBMIT— AbBITRATION. ' ' 

A charter-party provided that any question arising between the owners or tbe 
master and cbarterecs ^hbuld be réf erred to th» arbitratfoa committee of tbe New 
Orléans Maritime Association, "or, at the master's option, to t^o arbitrators, " 
chosen in a manner tberein set forth. field that, on tbe master'â refusai to elect 
as.to arlntratora, no arbitra^tfon could behad; the only remedy f or the charterers 
' In^uéh càîse being suit tôt damages for ^breach of agreemeat tp submit, or suit unon 
theit catifte of action. * s ) ' 

É.W.!ÉtunHngtonRn^.^^^ .',[■. 

2%os. X iSe77M)i«s, for défendant. 

BHXiNgs, J. This cause is on trial before the court, a jury havîng 
been waived. A question bas come up aiS to the validity and binding 
force -offtiiaward by arbitrators, and the attorneys by agreement sob- 
mitted this question for 4epision to ^he court without «i jury., The/par- 
ties' heretpexecuted ijpLopdon, England, a charter-party with référence 
to the steam-fship La Gaule, by theiterms of which thesteam-ship was, 
among. othfer things, to. load or take. on her cargo at New Orléans. The 
charter-party contained this provision: . i j > . 

"SÂpuld ^ny question or (ju'estiona arise previous to sailing f rom port of 
loading by which thè ownérs or the master and charterers become at variance 
as to their respective xights and dtities, the satne shall ; lie itheré ref erred te> the 
arbitration committee of tbe Kew Orléans Mariti,aie,,yÂ.ssoçiation, or^at 
master's option, to two arbitri^tors.— pp^ appointed by the master, and the 
dther by the charterers orthéir agents. In case of disagrëemeiit, thésé twb 
arbitrators shall choose an umpire, who shall décide. It is agreed tt^at the 
committee of the maritime association or thé arbitrators and theiriimpire 
shall bave the power of amicable compounders, and tbeir décision shall b6 
binding on both parties, and withoutappeal." a 

While the vessel was loading, a question dîd arîse. The plaîhtiffs 
"addressed tô the defendant's agents in New Orleaiis the followirig notes: 

"New Orléans, 14th April, 1885. 
"Messra. S. V. Fomaris & Co„ Agents Cie. Commerciale — Gentlemen: 
We beg tb notify you that we clatm an arbiti:ation, as provided in tbe charter 
of S. S. La Gaule, on points in dispute. 

^'liespectfully, 
[Signed] "Ross, EIben &Co." 

"B. New Orléans, 14th April, 1885. 

" Capt. Renaland, 8. 8. Lg, Baule — Deak Sir: As^ we claim the arbitra- 
tion provided for in the charter of yo.ur vessel to décide the^qnestipn under 
same now ini dispute,, please àdyise us wfeetl'Çr ypii wishtp exercise the option 
allowed you of selécting ah' arbitration conitîifttee outsidé that of thé maritime 
Ass'n. : - ' ^-^ Hespeètfully, ■ ; 

[Signed] "Ross, Keen &;€o." 
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To whîch the défendant returned the following reply: 

"C. :New Orléans, Aprîl 15th, 1885. 

"To Mess. Ross, Eeen <& Co., E. V. — Gentlemen: Beferring to your let- 
ter of the 14th inst., we beg to say thatwe décline your offerfortheproposed 
arbitration. Yours, resp'y, 

[Signed] , "S. V. Fobnakis & Ck). " 

The committee of the maritime association addressed the défendant the 
following note: 
"D. New OELEANS.April 18th, 1885. 

"Messrs. 8. V. tamaris & Co., Agis. 8. 8. La Gauîe — Gent'n: I beg to 
inform you that the committee on arbitration of this association, to whom is 
referred the matter in dispute, per charter of said steamer with Eoss, Keen & 
Co., will take considération of thls case on Monday uext, 20tb inst., at 12 
o'clock noon, when th& Committee will be pleased to hear the évidence ofsuch 
witnesses as you may produce. I am, dear sirs, 

"Yours, respect'y, 
[Signed] , "L. La Combe, Sec't'y." 

To which the défendant replied as follows: 

"E. New Orléans, Aprll 18th, 1885. 

"To the N", O. Maritime Association, Çity—^GEi^T'N: In anawer to your 
communication of this daté, we beg to refer you to our letter undér date 15th 
inst., addressed to Messrs. Ross, Keen & Co., which readsas follows: 'Ee- 
ferring to your letter of the 14th inst., we beg to say that we décline your of- 
fer for the proposed arbitration. ' 

"Yours, respect'yi 
[Signed] «S. V. Foenakis & Co., Agts." 

The committee of the maritime association, as arbitrators, after notice 
proceeded with the arbitration ex parte, and made an award. Upon this 
award, as wdl as upon clàims ihvolved in other matters, this suit is 
brought. 

It is to be obseryed that by the terms of the agreement of snbmission 
the master (the défendant) was to hâve an option between two boards of 
arbitrators, viz., the arbitration committee of the New Orléans Maritime 
Association, and two arbitrators, — one appointed by each party. This 
option the défendant never exercised. He was asked by the plaintifï to 
do it, but he simply declined ail arbitration. There is no provision in 
the agreement to submit which in such a state of things gave the plain- 
tiff apy right to elect betw^een thèse two boards. The plaintifï could not 
put into opération the procédure by arbitrators until the défendant had 
elected, or had signified that he waived his right to elect. He never did 
elect, and never signified any intention of waiver. Under such a state 
of facts, after the defendant's refusai to participate in arbitration proceed- 
ings, the 'remedy of the plaintiiF was a suit for damages for a breach of 
the agreement to submit, or a suit upon his cause of action, as if there 
had been no agreement to arbitraite. There could be no award bindîng 
upon the défendant. My opinion, thérefore, is that the award is not 
binding upon the défendant. 
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Cabr V. FiFE et ci. 
{Circuît Cmt/rt, D. WasMngttm, W. D. Pebruary 28, 1891.) 

Behaiti) — JrBisDioTioNAL Amount — Amendment of Record. 

Where the jurisdiotion of a drcuit court is chalienged on the grouDd that tho 
record does not show the value of the property in controversy to ezceed $2,000, that 
. particular point being made for the first time after a final hearing and decree, the 
property heing in faot of sufflcient value, the court wHl not deny its jurisdiotion, 
but wlU allow the omission in the record to be supplied by the filing nune pro tu/no 
of a proper affidavit. 
{SyUabw» by the Coun.) 

In Equity. Motion to remand. 

Thomas CarroU and John Arthur, for plaîntiff. 

Gcdusha. Paraons, for défendants. 

Ha;nforp,; J. The plaintifif bas heretofore moved to remand thîs cause 
to thç superioj court of Pierce county, on the ground that it is not a case 
withip ,the jurisdiction of this court. That motion was, after full argu- 
ment, depied, and the reasons therefpr aregiyen in my opinion upon the 
mérite now on file. 44 Fed. Rep. 713. And now, after the final hearing 
and decree in the case, the plaintiff has filed a second motion to remand, 
for the reason that the record does not show affirmatively that the value 
pf the property in controversy is sufficient to bring the case within the ju- 
risdiction of this court, — a point not suggested by the first motion. It is 
not agsertad that the value is "not in fact sufficient. On the contrary, the 
land is, and was at the time the, suit was commenced, worth many times 
$2,000, ap4 that fact has often been meqtioned and urged upon the atr 
tention of the court by counsel on both sides; but it is said that there 
is an omission in the record of any showing as to the value. The motion 
to remand will bave to be denied. Itcannotbe remanded — thatis, sent 
back — to the superior court of Pierce county, for the reason that it did 
not come hère by removal from that court. I bave already decided that 
the superior court never acquirèd jurisdiction of thié case, and of course 
it cannot be remanded to the territorial court in whiçh it was begun, for 
that court has ceased to be. Besides, there is no lack of jurisdiction in 
this court; there is only an omission in the record of a fact essential 
to the jurisdiotion; and the proper thing to do is not to destroy any 
irights, but to supply the omission, and in denying the motion I will 
alao niàke an order allowing that to be done. On the day the hearing 
commenced it was definitely admitted by counsel that the land was of 
suflicient value, and it was agreed that an affidavit showing the value 
should be filed, and be considered as then filed, and on that nnderstand- 
ing the trial was proceeded with. The failure to actually place the af- 
fidavit on file has been through inadvertence; therefore, I wiU order that 
the proper afiBdavit, when made and presented, be filed nuncpro time as 
of the first day of the trial, and that the motion to remand be deàj.ed 
v.45iF,no.4-^14 
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Non-Magnetic Watch Go. of Amèbka. d al. v. Assoctation Hoblo- 
GEBE Suisse of Geneva et al. 

(Circuit CmiH, S. D. New Ybrfc. Febrnary 11, 1891.) 

BkbvicB Oï PRtiCiBiss— Cobpobatiotts— SéttIiSg abïdb Deobbb. 

Where, iX the tiiiie the subpœna was served, the bill falled-to show jurlsdictlon 
Of défendant corporation, and thë marshal'â return shows service only on one B., 
who was sèparately naméd as a defendaiit, a decree pro oonfesso against the cor- 
poration Will be set aside; 1 

In Equity. 

Briesm & Knauth, foT coTQpla.inantB. 

John H. Kitchen, for defendanta. r 

Lacombe, Circuit Judge. When tKe subpœna to àppèâr and answer 
was servedi the bill .of complaint failed to show jurisdiction of the de- 
febdàhîtlcorporàtion, thé Association Horlogere Stiisséj and the marshal's 
retilm'shows service dnly opdti 'Louis E. Bornâ'rd, 'wh6' is separàtely 
naided àk à déféiidàrit; ànd none upon thé corporation; as was to bé ex- 
pectëdj ià vièw of the fadt tbat, at thàt'tlrdé, comjjlairitints were expiecfr- 
ing to bringît in by sei-vîèe by publication uiidèr section 8 of the àct of 
1876; ''Upôii the record as it then was, (thë bill' attd nlarshal's retum,) 
thé 'çëriioràtioû was entitled to remain quiescent. The subséquent 
amçndment of thé cooi plaint, alleging that the défendant corporatioti 
was enèà^ed in business hère, did ûot change thé situation. Whethét 
thé défendant was servéd or not is hpt to be detôt-mined by the state of 
thé teaSe as it was when the marshal's return was made. The decree pro 
cm\fmo f^ainst the Aâsociation Horlogére Suisse is thérefore vàcated. 



FoBD et a.l.v, Lbuisvii-tï), N. 0. <6 T. R. Co. 
(Circuit Coil/rt, N.D. MiastSStppU W. H. Februaty 12, ISQLj 

Co8i8— Copies o» EeooSdb. : 

Under JRev. 8t. U. S. i;988, whioh provides that "lawful fées for exempUflcatlons 
and ôopies and papers necessarily obtainëd foc use on trials " may be taxeS as obsts, 
a sucoessfnl party canttot ta^ as costs certiiied copies bf tbe.muniments of Mstitle, 
since he must be presumed to hâve such papers in hîs possession; buthQmay tax 
as costs transcripts bf sults on which be relies merely to defeat hjs adVârsary's 
. title.' ' ''^ ■• ' . ■ , ' ■ ,,! ,. ■/ . 

In Equity. On motion to retax coats. J, 

SulUvanÂ Whitfield^, for, oamplaitia.nta.^ : ,. i ; .; 

Ferflrcr <fePerc?/, for défendant. ' . : i 

HiLi/j J. The questions now . for décision. a:rîse upon coraplainants' 
motion to retax the costs in this cause by disallowing the item» for 
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money paîd by défendant for copies of records, deeds, and other papers, 
filed as évidence uppq the part pf défendant! (1) The amount pf $150, 
paid to the clerk of the.çljancery court of Hinds county for the tran- 
script of the cause ofGreCT, vs. Gibbs. (2) Amount, of $95, paid to the 
clerk of the circuit court of the United States for the district of west 
Tennessee for transcript of the record in the case of Luke P. Blackbum 
vs. Sdma & Marion & Memphia R, R, Co. (3) For thesum of $150, paid 
for copy pf abatement sales, lists, and levée records in and for the coun- 
ties of .Bo^var, Coahoma, Issaquena, Sharkey, Washington, and Tunica. 
(4) Amount of $475.45, amount paid to clerks of différent countiesfor 
copies of deeds, ail filed as évidence in the cause upon the part of de- 
fendant.; ,,, : 

It is inaisted upon the part of complainants that thèse deeds and rec- 
ords werp but muniments of defendant's title, and not proper charges of 
çosts to be taxed against complainants. The questions presented are 
very much those of first impression. I bave been refeirred to no décision 
directly in, point, and I am satisfied none exists, or the able and astute 
counsd OQ both sides would, the one or the other, produce it; so that 
I TOUst rdy upon what seems to me the proper construction to be giyea 
to section 983, Rev. St.iU. S., which reads as follows: 

"The bill of fées of the clerk, roarshal, and attorney, and the amotiiit paid 
printers and witnesses, and lawful fées for exemplitications and copies and 
papers necessarily ubtained for use on trials, in cases where by law costs are 
recoverable in favor of the prevniling party* shall be taxed by a judgeor 
clerk of the court, and be included in, and form a portion of, the judgment or 
decree against ihe losiiig party." 

It is héi'iBtëhdetî b^ thé' stàtute to tax the Ibsing party with any 
costs which the gaining party could bave avpided by the production of 
any written"' testiniony in his'possession. The tèstiinony must not only 
be necessary on the trial or hearing of the cause, but the expenditure tor 
its prddnetion must be necessary, which cannOt bethe case if the suc- 
cesslul patty already had it in his possession, whether the original or a 
copy. Tlie presumption is that a party claiming lands has in his pos- 
session ail the muniments of title reqtiired to be recPrded neces.sary to 
show his title tp the lands owned by him, embrijcing patents, deeds, 
copies of wills, ahd such other papers, not onlj* thPsé irrimediately eXecut- 
ed to him, but ail under which he claims title; and, if he doÉ-s not bave 
them in his possession, the presumption is that he càii obtain them, or, 
if not, that it is'his misfortune or neglect. Under this rule I am'of 
opinion that the charge for copies of thèse deeds must be disallowed. I 
am of opinion that the reeôrd or transcript of the same in the case of 
Green Vs. Gihhs was important évidence for défendant on the hearing of 
the caùSè, ijs iricid'untîilly forming a part of its munitnents of title, but 
only irici'deiitàlJy, and waS not requiréd to be recordéd with the deed of 
the tnasitér in chancery to Gordon, or à record which the défendant is 
pïeL^nifed fô hâve had in' his possession, and could obtain only by pay- 
ihg fori thé tràriscript of itJ I am thereforé of the opihion that thisîteni 
is properly taxed as part of the costs. I am also of opinion that the 
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transeript of the proceedings of the United States court in the case of 
Blackburn vs. Railroad Co. was necessary as testimony for défendant on 
the hearing of this cause, not as a part of defendant's muniment of title, 
but as évidence to defeat complainants' title. Défendant did not claim 
title through the proceedings in that case, and was not required to show 
any title in itself, if it could show a want of title in complainants. I am 
therefore satisfied that this item is properlj»^ taxed as part »f the costs of 
the cause. The statute of the state made the certified list of lands sold 
by the sheriff for non-payment of taxes filed with the auditor a suffieient 
instrument to pass the title to the land sold from the delinquent tax- 
payer to the state, and for that reason it is presumed that the défendant 
has in its possession a certified copy of thèse lists, and so much of the 
item charged for a copy of thèse lists must be disallowed for the reasons 
stated. The défendant is not presumed to bave in his possession a tran- 
seript of the proceedings of the levée boards, which were proper évidence 
on the héaring of the cause; but the bill of costs, as made out, does not 
show what àmount was paid for thèse transcripts. Therefore this item 
must bé "disallowed, but with léave to retax the costs, so as to show the 
àmount paid for thèse transcripts. ' The resuit is that the matters arising 
upon complainants' motion will be referred to the clerk of this court ta 
retax the costs, as stated in this opinion. 



New York & R. Cément Co. v. Coplay Cément Oo,* 

(CirouU Court, JE. D. Pennsyloamla. February 13, 1891.) 

Teade-Mabks— MANtwACttrBES— Name 01' City. ' 

While an «icluslve right or property In atrade-mark or trade-name need not be 
contined to a single perron, yet a trade-mark cannot exist in the name of the city in 
which a tbing is made by manufacturers in that city, for any oue is at liberty to go 
to the city and manufacture, and falsely.designating the article made as coming 
from that city is a f raud only. Afflrming 44 Fed. Rep. 277. 

Bill in Equity to Enjoin Infringement of Trade-Mark. 

Motion for reargument. 

Roland Cox, for complainant. 

Preston K, Érdman and Chas. Hbwson, for défendant. 

Beadley, Justice. While we bave no hésitation Jh denyîng the motion 
for a rehearing in this case, being entirely satisfied with the conclusion 
at which we arrived on the argument, of the cause, itmay be proper to 
add a few words in explanation of our former opinioii. In holding that i^ 
is necessary to the validity of a trade-mark or trade-name that, the claim- 
ant of it must be entitled to an exclusive right to it, or pmperty in it, 
we do not mean to say that it may not belong to more than one person, 

'Rèportédby Mark Wilks Coliëtt, Esq., bf the Philadelphia bar. 
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to be enjoyed jointly or severally. Copartners, upon a dissolution of 
partnership, may stipu]ate that each of thetn may use the trade-marka 
of the firm, and there may be many other cases of joint and several owner- 
ship; but such co-owners will together be entitled to the exclusive use of 
the trade-mark, and perhaps each of them will be entitled to such ex- 
clusive use as to ail other persons except their associâtes in ownership. 
But this is very différent from a claim by a résident of New York city, 
in common with ail the other résidents of that city, to the désignation 
of an article as a New York article, — for example, New York soap, New 
York flannels, New York whisky, etc. Such a trade-mark cannot be 
maintained. A cigar manufacturer of Havana cannot maintain a claim 
of trade-mark in "Havana Cigars." If a dealer in New York sell cigara 
as Havana cigars which are not such, it may be fraud, but it is no vio- 
lation of a trade-mark which can be claimed by ail the cigar-makers of 
Havana. It is open to ail persons to go to Havana and manufacture 
cigars there; but it would be absurd to say that they would thereby ac-. 
quire a trade-mark in the name "Havana Cigars." So ail cément man- 
facturers in Rosendale and its vicinity may rightly oall their manu- 
factured article "Rosendale Cernent," but any other. person may go tôj 
Rosendale and manufacture cément there, and hâve the same right.< 
There is no exclusive property in the name, even in thosë who now r&- 
«ide there, or carry on the manufacture there. It is open to ail the 
world. In our judgment there is not, there cannot be, any trade-mark" 
in the name of Ûie place. 



Fletcheb V. United States. 

(Circuit Cmirt, E. D. ArkanaoB, W. D. February 35, X891.) 

1. UHitbd States Makshai, — Fbbs— Pdbsuit of PnerrrfBS. 

Where a marshal, accprding to the practice In his district as allowed by the gov- 
emment, pursues into another district fugitives from justice, acts as witness in 
identifying the fugitives and making "prima fdcie proof of their guilt, and arresità 
them as spécial deputy of the marshal of the Qther district, who relinquisbes ail 
claim for fées for sucn arrest, such marshal is entitled to compensation for his serv- 
ices in pursuing, arresting, and bringing back such fugitives, even though the 
practice of the department in that respect bas chasgedsince the services were ren- 
dered. 

-2. SaMB — MlLEAOB. 

Act Coijgi Feb. S3, 1875, (18 St. 884.) which provides that no marshal shall be paid 

, for travel not actually and necessarily performed, does not prevent a marshal tianx 

reoovering mileage on each writ sèrved, even though several writs are served on 

différent persons at the same time ajid place. PoUowlngBormori V. XT. S., 48Ped. 

jA^p* DOU* 

:8. SlME— Pbb Diem— Légal Houi>at. 

The f act that the SthofJulywas generally celebrated as ludependence day, the 
4th falling on Sunday, does pot disentitle a marshal to his per diem tôt attendin^ 
court on that day, where the record shows that the court was open and transacted 
business. , • ' .; ; 

4. ;Pame— Wbits Issped befobb ICabshal Qxtalifibd. 

Where writs issued before the marshal who served them qualified for oQce were 
' turned over to him bJÈ his predecessor,- under arrangement that he should tiàve the 
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fées théref cxr, and the writs are serves by him after h9 guàliflèBi he la entitled to ; 
fées for such service. 

ft SAME— Peb DlBM— DOTTÎBLB ChAROB. 

Heither a marshal nor Ms deputy is entitled to a per diem for attendanoe before 
a commissioner on day9 for which be bas received a per diem tor atteudauce before 
tbe court. 

At Law. 

U. M. & 0. B. Rose and Fletcher & RatcKff, for plaintiff. 
CL C. Waters, Dist. Atty., and S. R. Allen, Asst. Bist. Atty., for the 
United States. - 

Caldwell, J. This is a suit under the act of March 3, 1887, c. 
S&9, (24 St. 505,) to recover $5,822.84, fées and disbursements alleged 
to bedue the plaintiff as late marshal of this district, and which were 
either disallowed, or the allowance suspended, by the oomptroUer. The 
items of the account are very numerous, but tiiey may be classed un- 
der a few heads. 

1. A principal item of the account is $1,400 for 280 per diem» on the 
Lord's day. The marshal resided at the place where the court was held. 
Qpon an intimation from the court, in the progress of the trial, that it 
was not inclined to regard the claifu with favor, the plaintifT dismissed 
bis sait as to this item; and the coùH, therefore, expresses no opinion 
upOn.tbe question, which it is said is raised in a cause now pending in 
the suprême court. 

2. The charge of $130.50 for expenses in endeavoring to arrest does 
not exceed $2 per day, the sum allowed by law, (section 829, cl. 18, 
Eev, St.,) for each day of endeavor. The proof shows that the services 
were performed, and that thé expenses equaled the sum charged, and 
Bometimes exceeded the $2 per day allowed by law. 

3. Items for mileage ftmpunting,,in the aggregate, to $141.89, were 
disallowed or suspended by thé cbmpiroller on the ground that mileage 
was not charged by the.s)3ortest route. But the proof shows the route 
taken was the nearest pfâcficablé route at the timè. 

4. Charges for guard hire,^ amouuting in the aggregate to $142.40, 
were suspended by the comptroller, on the ground that guards were 
uhnecessàry. The proof shows that the guards were actually employed 
Brid paid, and that they werë necessary. 

I». There are a good inâny charges in the account, amounting in the 
aggregate to $1,804.78, which are for services rendered by the marshal 
in pursuing fugitives from the justice of this district into other districts, 
and arresting and bringing them back to this district. Thèse items 
ate disallowed by the comptroller, tin thé ground that the marshal had 
no authority to arrest a; prisoner in any district but his own. Tech- 
nically that is true, but that is not ail there is in the case. When one 
commits an offense, against the United States in one district, and âees 
intq another, he cannot'bé brought back to the district in which hecom- 
nîïited the offense, for trial, withoùt an order of the judge of the dis- 
trict in which he may be foufld. Before this order can be procured it 
must be inade to appe^f tO the jàâge that there are probable grounds to 
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believe the accusa is guilty ofth^' offense cbafged. It îs trae Ihat if 
an indictment bas been found, that is accepted as suflScient prima fade 
évidence, but in Ihat case it may be necessary to have.a witness to iden- 
tify the accused. It was, therefore, the practice in this district for the 
marshal to deputize sonie oné to go after the accused who could identify 
him, and, if need be, make the requisite pnwia fade proof of his guilt. 
The deputy-marshàl acted in the double capacity of witness and marshal, 
and in this way saved the government the e^pense of sending a witness. 
When the order of removal was madethe marshal of that district depu- 
tized the députy-maïshâl frôm this district to exécute the warrant of re- 
moval, at the samë time executing a writteji, relinquishment, exhibited 
to the court and attached to the accounts, of ail claim against the goy- 
ernment for fées for thalt servioe.in favor of the marshal of this district. 
If the marshal of the district ^here the offender was found had any iû- 
terest in the fées, this relinquishment operated as an équitable assigit- 
ment of them to thé plaintiff. * Thè marshal in this matter foijowed the 
practice of his predecessors in oflBce, whose fées and charges for like 
services aod; under similar circumstances wer:e, audited and paid by the 
department. The practice of the department was changed after the 
sefvices ;Sued for were rendered. The fées for thèse services hâve not 
been paid to any one,:and the marshalg of the districts in which the 
fugitives wére arrested make no claim to them> On tbeSe facts the claim 
is jusdy due the plaintiflf'. 

6. Nujnerous charges for mileagé, in serving writs for the government, 
amounting in the aggregateito $1,665.19, were disallowed by the cOmp- 
trôlleri iflip ; the ground that^ where the marshal had two or more writs 
for service on différent persons at the same time and plaice, he; was : ep- 
titled tomileage on one writ only. The district attorney relies où, the 
act of Eebj-jiary 22, 1875, (18 St. 334j) which provides that no marshal 
"shall become entitled to any allowance for mileage or travel not, actu- 
ally and âeçessarily performéd under provisions of existing law;" and 
cites in support of his contention Turner v. U. S., 19 Ct. Q. 629; 15 
Op. Attys. Gen. 108. But a sounder view of the law is expressed in 
16 Op, Attys. Gen. 165, and in Harmoft y. U. S., 48 Fed. Rep. 560. 

7. A charge of $23.34 for summoning jurors at one term, and of $50 
for summoning at another term, are allowed. The statute allows the 
marshal for such service a sum not exceeding $50 for each term. The 
service was performéd, and the fées equal the charge made. 

8. A charge for a perdiem on July 5, 1886, is disallowed by the comp- 
troller for the foUowing reasoj}: '-Ail ôver the çountry this day was celè- 
brated as ïndepeadence dày, the fourth occurring on Sunday, and it 
would seem that the court might hâve iadjourned over that day." The 
patriotism ®f the corn ptroUer is connnendable, and his rhetoric good, 
but hiff law is very bad. The 5th day of July, when it falls on Monday, 
isiiotdvis non juridims. The record shows the court was open and trans- 
àctéd' business on that day, and that the marshal was in atteaidance, as 
was his duty to be by law. ;. ..t." 
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9. Items aggregating in amonnt $16 were disallowed because the serv- 
ice was supposed to hâve been performed before the plaintiff took the 
oath of office. The writs were issued before the plaintiff qualified as 
marshal, but they were not retumed until after he had qualified. By 
an arrangement between the outgoing and incoming marshal, the incom- 
ing marshal was to bave the fées earned on ail the writs in the hands of 
the deputies at the date the office changed hands. Under this arrange- 
ment the plaintiff became entitled to thèse fées. The outgoing marshal 
makes no daim to them. 

10. Numerous small items, aggregating $262.69, were disallowed or 
suspended by the comptroller for varions reasons. The proofs show that 
the services were performed, that they were necessary, and that they 
■were services for which the law allows the marshal the fées he bas charged. 
Thèse faets are concedéd, and a more particular notice of the items is 
therefore unnecessary. 

11. The marshal charges $102 for 51 per diems" attendâxioe before a 
commissioner of the circuit court on days for which he charged and was 
paid for per diem attendance on the court. He cannot earn two per diertis 
on the same day. 

12i ' A charge of $36 is made for per diem of deputies attending before 
a comniissioner of the circuit court ou days when they attended and 
were piaid as bailiffs to the court. They are not entitled to duplicate per 
diems, 

13. There are a number of small items, aggregating $86.29. The 
services charged for, which go to make up thèse items, were not author- 
ized by law. The plaintiff now admits tiiis, which renders a particular 
statement of the items unnecessary. 

14. Charges amonnting to $11.50 for serving temporary warrants of 
commitment are disallowed. Section 1030, Rev. St. U. S. ; GHÎbert v. 
U.S., 23 et. Cl. 218. 

15. Clérical errors and duplications of account against the govem- 
ment, amiotintihg to $19.63, are, of course, disallowed. 

16. The law allows the marshal not exceeding $50 for serving venir es 
at any one term. For the April term, 1886, he charged $25.18 in ex- 
cess of this sum, which is disallowed. 

The government bas filed a set-ofif amounting to $1,072.58, which the 
plaintiff admits is just. The following is a statement of the account as 
found by the court: 

Total amount claimed, - - - - - - $5,822 34 

By dismissal of claim for 280 Lord's day per 

diems: - «1,400 00 

By amounts disallowed as stated above, • 280 60 

Py amount of eet-ofC, .... i,072 58 

2,753 18 



Balance due plaintiff, • • • - - $3,069 16 

—For which let judgment be entered. 
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Pacific Bbidge Co. v. Clackamas County. 

(.Circuit Court, D. Oregon. February 16, 1891.) 

1. CONTBACT WITH A COUNTT. 

A oounty can only ooti tract wlth or by the authority of its court, and the same can 
only be shown or proved by an entry in the record of county business ; but where 
a county court agreed with a contractor for certain modifications in the plan of a 
bridge then in course of construction, and that the latter should be compensated 
thereîor, and the provision concerning such compensation was omitted f rom the 
entry in the record, the extra work and material involved in the modification being 
done and furnished by the contractor and aooepted by the county, the latter is lia- 
ble to the former for the reasonable value thereof, the same as a natural person. 

3. Building Cocntt Bbidqbs. 

Section 4140 of the Compilation of 1887 authorizes the county court, in its discré- 
tion, to construct and repair bridges within the county ; and the only restraint on 
the exercise of this authority or discrétion is fonnd in section 4141 of said Compila- 
tion, which provides that a contract to construct a bridge must be let to the lowest 
bidder. 

8. Repaibb akd Altebations of ConKTT Bbidobs. 

Contracts for repairs of county bridges, when such repairs do not amount to a 
substantial reconstruction of the bridge, may be let by the county court privately ; 
and modifications in the plan of a bridge, in the course of constouction, involving 
labor and material in excess of that provided for in the original contract, may be 
let in like manner, so long as the same is done in good faith, and not with the in- 
tention to supersede the original contract to construct the bridge, with another one, 
not publicly let, or one that shall hâve that eSect. 

At Law. 

Mr. Rufus MaUory, for plaintifif. 

Mr. JuUus 0. Mordand, for défendant. 

Deady, J. This action is brought by the Pacific Bridge Company, a 
corporation formed under the laws of California, against the county of 
Qackaoïas, a municipal corporation of the state of Oregon. 

The complaint contains two causes of action. 

In the statement of the first cause of action it is substantially alleged 
that on April 14, 1888, the plaintiff contracted with the défendant to 
build a suspension bridge across the Wallamet river, at Oregon City, in 
said county, in accordance with the spécifications annexed to the con- 
tract. That after said contract was made, but before the piers of the 
bridge were constructed, the défendant applied to hâve a change made 
in the piers under the tower of the west end of the bridge, to which the 
plaintiff consented, in considération that the défendant would pay the 
additional expense incurred thereby, to which the latter agreed; and 
thereupon the county court of said county directed an order to be en- 
tered in its records to the effect that said change be made at the expense 
of the défendant. That on July 2, 1888, in pursuance of this direction, 
an order was entered as foUows: "Piers under corners of towers on east 
side to be three feet square on top, as shown in the working plan exhib- 
ited by contractor, and to hâve a batter of one in 12 on outside, as 
therein shown, but of one in three on the inside, making the bases about 
seven feet square; Connecting walls to be two feet thick ail around," — 
but that part of the order providing for the payment of the plaintiff for 
the extra work and materials required to effect such change wbb not en- 
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tered. That, believing said order had been fully entered, as agreed 
upon, the plaintifif, in the construction of said bridge, didbuild the said 
piers and Connecting walls as specified in said order. That in so doing 
the plaintiff built, in excess of what was reqnired by thé original plans, 
165.41 cubic yards of masonry, of the value of $20 per cubic yardj in 
ail/ the Slim of $3,338.20, which sum is due the plaintiff from the de- 
fendant. 

The complaint is written in paragraphe numbered from 1 to 7, both 
inclusive, through both statements of the causes of action; but each cause 
©faction is separately stated. 

The défendant démurs to the "fifth paragraph" of the complaint, for 
that the same "does not constittite a cause of action againat défendant." 

The term " paragraph," applied to a pleading, is unknown to the law. 
Certain causes of action may be joined in one complaint, but each must 
be stated separately; and a défendant may demur to ail or either of 
them, but;not to a "paragraph," or part of one. Notwithstanding a 
"paragraph " or part of a pleading does not contain a statement of a good 
eau se. oi" action or défense, the whole of it may. 

This clause or "paragraph" occurs in the statement of the first cause 
of action; and it contains most of the material facts thereof. 

The demurrer bas been argued as if taken to the whole cause of ac- 
tion, and it may be so considered, with leave to amend. 

The grounds of the demurrer as developed on the argument are: (1) 
The liability of the county must be ascertained from the record, and it 
does not appear therefrom that any promise of compensation for the 
extra work and materials was made; and (2) the county court was 
not authorized by law to let a con tract for such work or materials, except 
to the lowest bidder, as provided in section 4141 of the Compilation of 
1887. 

The procêedings of thé county court in the transaction of county busi- 
ness, such as the construction of a bridge, must be entered in a book 
kept for tliat purpose. Section 903, Comp. 1887. The court, in this, 
as ail other cases, speaks by its record, and not otherwise. 

Assuming, however, for the présent, that the county comi had the 
authority to oontract for or authorize the fumishing of the extra work 
and materials for the bridge, as appears to hâve been done, the plain- 
tiff has furnished the same at the request of the county, and the làtter 
has accepted them, without any agreement as to compensation. Under 
such circumstances, the law is well settled that a natural person would 
be liable to. the plaintiff for the reasonable value of the work and mate- 
rial furnished. 

Why should not a corporation, whether municipal or private, be sub- 
ject to the same liability? Because the constituents of this corporation 
are the people of a county— a multitude, rather thap an individual — va 
no reason why it should be exempt from an obligation arising ont of its 
own deliberate act, and founded in right and justice. 

It is admitted that the law has wisely provided that the acts and do- 
ings of a county can only be shown by the records of the county court, 
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T— that it mtist speak by the record. But when, and so far as it bas so 
spoken, there is no reason in justice or public policy, why it should not 
be liable thereon in the same manner and to the saine estent as the 
humblest individual. 

The autbority of the county court to provide for or authorize this ex- 
tra work and material dépends on the proper construction of sections 
4140 and 4141 of the Compilation of 1887. 

Section 4140 (the same being section 2 of the aot of 1862) authorizes 
the county court, in its '-'discrétion," to apply any unappropriated mohey 
in the county treasury to defray "the expense of building or repairing 
bridges" on any county or state road within the county. Section 3 of 
this act provides, in effect, as was held in MUling Co. v. Lane Go,, 5 
Or. 265, that no such bridge could be built or repaired except in tha 
case of an emergency therein provided for, unless the contract therefor 
was let on public notice to the "lowest responsible bidder at public out- 
cry." This section was repealed and re-enacted by the act of February 
25, 1885, which now constitutes section 4141, aforesaid. 

This section, by its terms, only includes the building of bridges. It 
is silent as to repairs and altérations. The contract is to be let to the 
lowest bidder, sealed bids being substituted for bids at "public outcry." 

The section is a good illustration of the necessity of having a compé- 
tent board of revisors, through whose hands ail bills should pass before 
becoming laws, so that the ideas and purposes of the law-makers might 
be expressed in apt, plain language, and kept in harmony with the pro- 
visions and nomenclature of the constitution and existing statutes. 

The "county court" is not mentioned in the section, and the autbor- 
ity to let a contract to build a bridge in the manner therein provided is 
vested in a tribunal unknown to law, namely, "the board of county 
commissioners." There is no such tribunal known to the constitution 
or laws of this state, and the législature might as well bave given this 
autbority to the "board of missions." 

If the législature shail so provide, two commissioners may be elect«d 
in any county to sit with the county judge in the transaction of county 
business. Const. art. 7, § 12. But the tribunal is still the "county 
court," and not a "board of county commissioners." 

Strictly speaking, this section, as amended, is null and inoperative, 
for the reason there is no tribunal known to the law empowered to exé- 
cute or enforce it. The phrase " board of county commissioners " is, in 
légal effect, a blank. 

This being so, the power to build and repair bridges at its "discrétion," 
as provided by section 4140, is left in the county court, to be exercised 
without limitation or condition as to the manner of contracting therefor. 
Therefore the court had the autbority not only to provide for this extra 
work and materials by private contract, but might hâve provided for the 
construction of the bridge in the same way. 

But, assuming that section 4141 does apply to the county court in 
the exercise of its power to build bridgea as provided in section 4140, 
fitill it does not foUow that such court might not bave provided for this 
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extra Work and material by private contract. No question is made but 
that the contract to build the bridge was duly let to the "lowest respon- 
sible bidder," as provided in section 4141. But this section does not in- 
elude contracta for repairs on bridges, or anything but the construction 
of them. Therefore the county court may provide for repairing a bridge 
by private contract. 

Counsel for the demurrer cites the case of Milling (h. v, Lane Oo., 
mpra, as deciding that a contract for repairs or extension of a bridge can 
only be let to the lowest bidder at public outcry. That case was decided 
in 1874, and arose under section 3 of the act of 1862, before it was 
amended by the act of 1885. It was the case of a bridge built under 
the supervision of a superin tendent appointedby the county court. He 
bought lumber of the plaintiff for an apron to the bridge, by private con- 
tract, and without the authority of the court. The suprême court held 
that the county was not liable for the price of the lumber, although it 
had thns become a part of the public highway, and was used by the pub- 
lic as such. 

This is ail there was decided in the case. The additional dictum of the 
learned judge who delivered the opinion of the court, to the effect that 
the county court itself could not purchase the lumber for an apron to a 
constructed bridge without letting the contract at public outcry, is as 
superflous, as his uncandid criticism in the same opinion of the authors 
of the Compilation of 1874, for presuming to state in an explanatory 
note the difficulty of determining whether a certain act was then " in 
force," and therefore entitled to be put in such Compilation. 

However, this is not a case of repairs to a constructed bridge, but of 
changes and modifications found necessary in the course of constructing 
one. If the repairs may be provided for by private contract, so may 
the modifications deemed or found necessary in the course of construction . 

The statute is silent as to ail contracts but that of construction. In 
my judgment, so long as the repairs or changes do not amount substan- 
tially to a reconstruction or building, the court may, in its "discrétion,"' 
provide for them by private contract. 

As every one knows, it is offcen found necessary in the progress of 
such work, as it was in this case, to make changes in some part of the 
structure, or in the quantity or character of the material to be used 
therein. If it is necessary to let the contract for thèse changes or ma- 
terial tothe lowest bidder, the confusion and inconvenience that would 
folio w may be easily imagined. 

By the supplemental contract the Connecting walls between the piers 
were to be " two feet thick ail around." The piers are to hâve a " batter" 
or inclination backward "of one foot in three on the inside, making the 
bases about 7 feet square." Suppose, as we may, that by the original 
contract thèse walls were to be only one foot thick, and the bases of the 
piers only five feet square, and the contract for this additional work is 
let to another contracter, as it might be, what would follow ? A con- 
flict of contractors, and a divided responsibility. Each of thèse Con- 
necting walls, instead of being a single, solid wall two feet thick, might 
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consîst of two one-foot walls, each built bya différent contraetor, and, it 
inay be, at différent tipaes, touching one another only, but not con- 
structed or bound together as one. Again, would the addition to the in- 
side of the pier be built in as the pier is constructed, or built up on the 
outside afterwards ? Unless the contractors came to an agreement, the 
latter course would bave to be puraued, to the probable injury of the 
structure. 

From those imperfect suggestions it is easily seen that it is utterly 
iiûpracti<;able to let the contract for such work or matériel as may be 
found necessary or désirable in the progress of construction to the lowest 
bidder. The statute does not require it, but leaves the matter to the 
"discrétion" of the county court, where it properly belongs. 

In conclusion, the county court of Clackamas county was authorized 
to contract with the plaintiff for this extra work and material, and bas 
duly done so, as appears by the entry in its record of county business. 

But, no price having been agreed on for the same, so far appears from 
said record, the plaintiff is entitled to bave, and the défendant is bound 
to pay, the reasonable value thereof. 

The demurrer is overruled, and it is so ordered. 



United States v. Union Pac. Ry. Co. et al. 
{Circuit Court, S. D. New York. Febniary 16, 1891.) 

TaifEGEAPH COMPANIES— GOVEENMBNT MESSAGES. 

Act Cong. 1863, (13 St. at Large, 489,) granting, land and bonds to défendant raU- 
way Company, provided (section 6) that the company should construot and keep in 
repair a tèlegraph Une, "and that the govemment should at ail times hâve the préf- 
érence in the use of the same, * * * at fair and reasonable rates of compensa- 
tion, not to exoeed the amounts paid by private parties for the same kind of serv- 
ice. " Rev. St. U. S. § 5266, gave certain rights to défendant tèlegraph compan^r, and 
provided that messages ^ent oVer its Unes by the government should "hâve priprity 
over ail other business, at snch rates as the postmaster gênerai shaU annuaîly flx. " 
: Afterwards défendants entered into an agreement for the joint opération of their 
tèlegraph lines. The tèlegraph operators along the Une acted as agents for both 
the railway and tèlegraph companies. Held, that where a government mes- 
sage, written on blanks of the tèlegraph company, wasdelivered to an operatorfop 
transmission, it was to be paid for at the rates fixed by the postmaster gênerai for 
the entlre distance, though they might hâve been transmitted part of the way by 
the railroad tèlegraph at commercial rates, if the sender had re^uired it. 

At Law. 

Edward Mitchell, U. S. Dist. Atty. 

Artemus H. Holmes, for the Union Pacific Railway Company. 
Rush Taggart and 0. J. M. Gmnn, for the Western Union Tèlegraph 
Company. 

Lacombe, Circuit Judge. The exhaustive arguments of counsel hâve 
covered a much broader field of discussion than seems necessary for the 
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^àeteniliiMttolQ of thé Casé. The claîtn' îs for $12,495.62, Milg tie agi 
gt;^ate amoUnt of varioiis snms of looiley paid by différent officers of 
tbie'gbvernment to thè Western Union Telegraph Company for tbe trans- 
Bùisâion ttf télégraphie hiessages over the line of the Union Pacific Rail- 
roâd Company from Côuncil Bluffs to Ogden, and from Kansas City to 
Boaz. ' The railway cOmpany, or its predecessors in interest, -whose ob- 
ligations and liabilities it has assumed, received from the government 
large grants of land and bonds, under the acts of 1862 (12 St. U. S. 
489) and 1864, (13 St. U. S. 366,) to aid in the construction and main- 
tenaiice of railway andtelegraphic lines west of the Mississippi river. ' By 
"virteè of section 6 ôf th&act of 1862, above named, itwas provided that, 
in considération of the grants of lands and bonds to aid' in the building 
of railroad and télégraphie lines, the companies receiving the same should 
(among other things) "keep the telegraph line in repair and use, and 
should at ail tinies transmit dispatches over said telegraph line * * * 
for thé government whenever required to do so by any department 
thereof, and that the government should at ail times hâve the préférence 
in the use of the same, * * * at fair and reasonâble rates of com- 
pensation, not to exceed the amounts paid by private parties for the 
same kind of service." Ail compensation for such services rendered for 
the government were to be applied to the payment of the bonds and in- 
terest until the whole amount was fuUy paid. By section 15 of the act 
of 1864, above mentioned, the several companies named (including the 
défendant railway company's predecessors) were required to use their tel- 
egraph lines fôr ail purposes of communication , so far as the public and gov- 
ernment are concerned, as one continuons line; and the proprietor of any 
line of telegraph authorized by the act was forbidden to refuse or fail to 
convéy for ail persons requiring the transmission of news and messages. 
Under thèse acts it was the duty of the défendant railway company tb 
be prepared at ail times with the requisite facilities to carry ont thèse 
obligations, and to transmit dispatches for the government, whenever 
required to do so by any department thereof, at the rates provided for. 

Further provision for securing to the government superior télégraphie fa- 
cilities was made by congress in the act of July 24, 1866, and subséquent 
acts, (now found in sections 5263-5268 of the Revised Statutes,) whereby 
the use of portions of the public domain, and of materials taken from the 
public lands, was accorded to any and ail telegraph companies organized 
under state laws for the construction, opération, and maintenance of their 
lines of telegraph. Thèse privilegeswere conlerred onlyon suchcompanies 
as should file with the postmaster gênerai their written acceptance of the 
restrictions and obligations required by the act. Among thèse obligations 
was that of transmitting government dispatches over their lines at rates 
to be fixed by the postmaster gênerai. The section reads as follows: 

"Sec. 5266. Telegrams between the several departinents of the government, 
and their officers and agents, in their transmission over the lines of any tele- 
graph Company which has been given the right of way, timber, or station 
lands from the public domain, shall hâve priority over aU other business, at 
such rates as the postmaster gênerai shall annually flx." 
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Prîor to the sending of tbe dispatches covered by the complaînt, the 
Western Union Telegraph Company had filed such written acceptance. 
During ail the time covered by the claim of the complaint it maintained 
and operated (as set forth below) Unes of telegraph between Council 
Bluffs and Ogden, and between Kansas City and Boaz, The postmas- 
ter gênerai, from time to time, fixed the rates for transmission of gov- 
ernment messages, as provided by section 5266. The amount claimed 
in the complaint is arrived at by a calculation in which thèse spécial 
rates are employed, and is very much less than it would be if calcu- 
lated at the ordinary commercial rates prevailing along those lines at 
that time. At the time, then, that the dispatches which are the sub- 
jfict of the action were sent, the government was entitled, over the linea 
above referred.to, to call upon either of thèse défendant corporations to 
take and transmit the same in accordance with the obligations into 
which such corporations had entered, in retum for government aid. It 
had its choice of agencies. The défendants do not dispute the proposi- 
tion that, had the government officer who sent the dispatch required the 
agent who received it to send it by the ràilway wires, the provisions of 
the railway açts, above referred to, as to rate and distribution of the 
proceeds, worald apply. Nor, on the other hand, can it bé disputéd 
that, if such officer had delivered the dispatch to the agent of the tele- 
graph Company for transmission as a government telegrain at the rates 
fixed by the postmaster gênerai, it would bave been the duty of the tele- 
graph Company to give it priority, and to transmit it at those rates, un- 
der the provisions of the telegraph acts. As matter of fact, ail of said 
messages were delivered to the Western Union Telegraph Company by 
the agent or officer of the government sending the same, written upon the 
Western Union Telegraph Company's blanks, and eàch one directed to 
the recéiver of suchïaessage at the point of destination, and without any 
direction to transmit the same over the bonded portion of the line of 
telegraph of the Union Pacific Railway Company for the whole or any 
part of the distance. The compensation for each of the messages was 
computed and paid for, as one entire service, (whether it was wholly, or 
partly only, over the lines from Council Bluffs to Ogden, and from Kan- 
sas City to Bôaz,) at the then ruling rate for such entire distance fixed 
by the postmaster gênerai. The dispatches were paid for either by the 
sender or the recéiver, and bave been allowed to him upon the settle- 
ment of bis account. It is claimed by the government, however.that 
the circumstances under which the dispatches were delivered for trans- 
mission were such as to entitle it to claim that the agency chosen for the 
service was the railway, and not the telegraph, company, and that the 
former was thus required to transmit them under the terms of its chartersw 
Prior to Jii^ly 1, 1888, the Western Union had constructed and was 
operating continuons telegraph lines on or near the road-bed of the 
railway company from Council Bluffs to Ogden, and was also operating 
continuons lines along or upon the road-bed of the railway company 
from Kansas City to Boaz. Upon July 1, 1881, the défendants under- 
took to enter into an agreemeut for the joint opération of ail thèse lines, 
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arid, of the lîïies construeted by or then operated by the railway Com- 
pany, and during the time covered by the claim of the complaint oper- 
ated the same in accordance with the terms thereof. Inasœuch as this 
agreement could in no way alter the obligations which the contracting 
parties owed to the government under the statutes above referred to, it 
is not necessary to discuss its validity, nor to refer to its terms, saveinthe 
following particulars: The persons who were to receive and transmit such 
messages as might be delivered at the several stations, whether on com- 
mercial or on government business, were the employés of the railway 
Company, who thereafter acted as agents for both the telegraph and the 
railway company. At each receiving station the same individual re- 
ceived the "telegrams between the several departments of the govern- 
ment and their ofBcers and agents," for the transmission of which only 
the spécial rates fixed by the postmaster gênerai, under the telegraph 
acts, were to be charged; and also "the dispatches for the government, 
whenever required to do so, by the department thereof," which were to 
be accounted for in the manner prescribed by the railway acts. Each 
party reserved the exclusive use of not exceeding three wires between 
Council Bluffs and Ogden, and not exceeding two wires between Kansas 
City and Denver, (which is beyond Boaz.) There is nothing to show 
that Ciider this agreement the railway company disabled itself from ful- 
fiUing its obligations under the statutes. It had operators to receive 
the dispatches it might be required to transmit, and wires by which to 
transmit them, and could certainly bave kept an account of ail such. It 
did not, indeed, keep such account of the dispatches enumerated in the 
bill of particulars. But if it appears that the government did not, as 
between the two Systems of télégraphie service, in each of which it had 
reserved spécial advantages to itself, make choice of the railway; if it 
never required the transmission of the dispatches in the manner provided 
in the railway acts, — the railway company was under no obligation tp 
keep such account. The statute contemplâtes some act of sélection,— 
something which shall require the railway company to fulfill its obliga- 
tion. No doubt, a formai réquisition by a department of the govern- 
ment is not in each case necessary. The officers and employés of such 
department may fairly be considered its agents for that purpose, but 
their acts must go to the extent of indicating that on behalf of the de- 
partment they claim the fulfillment of such obligations. 

The first item on the bill of particulars is a dispatch from Jefferson- 
ville to San Francisco. Neither of thèse places is on the subsidized Une. 
At neither of them was there any agent of the railway company. The 
delivery on the Western Union blank, to a Western Union agent at the 
former place, of a dispatch, whose nature indicated that it was entitled 
to spécial facilities and rates at the hands of the telegraph company, and 
with no furtherrequestthanthatitshouldbe forwarded toits destination, 
was in no sensé a requirement that at some remote point it shouid be 
transferred, for a portion of the route, to another télégraphie system, 
froin which the government was entitled, if it chose, to require a différ- 
ent service upon différent terms. It was the duty of the agent receiving 
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it to forwaid it at once, and, if it were possible, without break, to its 
destination. If, in its transit, it were taken at some intermediate point 
by an agent of the telegraph cômpanj', who was also, at that point, an 
agent of the raiiway company, and operating the wires of both, it would, 
in the absence of any instructions, hâve been an unwarranted inter- 
férence on his part with the governmént's right of choice, to hâve under- 
takén to make the change. It was not for him to détermine which of 
its two subsidized Systems was to be employed. He was bound to know 
that the message which had thus corne over the wires of his company 
wasbeing transmitted at spécial rates, and had no authority, by transfer- 
ring it to another System, to al ter those rates for any portion of the route; 
Which of the two Systems it was, on the whole, for the best interest of 
the government to employ, was a matter to be determined by its agents; 
not by those of the défendants. Nor does it seem reasonable to apply 
any différent rule where the dispatch was delivëred at a station on the 
linë of the road where the operator was an agent of both companies. 
The présentation of the dispatch on a Western Union blank, (and also, 
in the case of prepaid messages, the payment of the spécial rate,) with- 
out any direction to use the raiiway system, was notice to him, which 
he could not disregard, to give to the message the advantages which ac- 
crued froiii its transmission by the Western Union Unes. Verdict 
directed for défendants. 



Dalheim V. Lemon a cd. 
(Circuit Court, D. Minnesota, Fov/rth. Division. March 7, 1891.) 

? Mastbb and Servant— iNJUBiiis to Convict Employé— Convict Labob. 

In the jeat 1888 the défendants entered Into a contract with the state of Minne- 
sota to erect.a building forming part of the state-prison at Stillwater. In the 
érection thérèof, by arrangement between the prison authorities and the défend- 
ants, the labor of the plaintiff, who was a convict in state-prison, was avalled of, 
the beneflt thereof going to the défendants. By the fall of a scaflold on which 
plaintifC was standing whlle eugaged In plastering the interior of the building, 
the plaintlflwas injured, and, npon the expiration of his sentence, he brought suit 
against the,d«!fendants to recover for the Injuries caused by the fall of the scaffold. 
Seld, that the provisions of the act of the législature of Minnesota, approved 
March 8, 1887, f orbidding the j^arming ont of convict lahoi:, would not prevent the 
relation of master and servant from existing between the parties, if the défendants 
■ knowingly received the benefits of plaintlfl's labor; and that the faot that plaintiff, 
being a cOnvict, was not entitled to compensation for his labor, was immaterlal. 

S. Same— Damages — Disabilitt Dubing Peeiod ov Imfbisonmbnt. 

Held, furth&r, that, so far as the injury affeoted plaintiff's ability to labor dur- 
Ing the period of his imprisonment, he could not recover therefor. 

At Law. 

Arclander & Arctander, for plaintiff. 

Fayette Marsh, for défendants. 

Shibas, J., (orally char ging jury.) In this case of Charles Dalheîm vs. 
F. A. Lemon and others, composing the défendant firm, the plaintiff 
v.45F.no 4 — 15 
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aeeka to recover damages !against:tbe défendants .tocorapensatehim for 
irypries which he alleiges were;,çau8ed to himby aniaccident in falling, 
fjM^nifi scafFold, which accident, it ia charged inthe pétition, was due to 
the négligence of the défendants. On the parti, ofthe défendants, 
négligence is denied, and it is also jyerred upon their behalf that the 
plaintiff bimself contrifeuted, by want of proper çareupon his part, to 
tbis accident, and that he, therefore, cannot recover. You will see, 
gentlemen, that the case, therefore, is one which is based upon a charge 
of négligence. In other words, the questions presented and to be deter- 
mined by you turn upon thèse allégations made by the respective parties 
qf négligence against the défendants, and against the plaintiff. Before 
passing tothe particular questions which the case présents, and which it 
is necessary for j'ou to consider and detemiine, perhaps it would be well 
for me to advise you as to the rules of law that apply generally to cases 
of master and servant, or employer and employé. The gênerai rule is, , 
as bas been stated by counsel in yourbearing, that an employer or master 
is charged with the duty of furnishing the servant or employé a reasona- 
bly safe place and safe appliances in jwhich and with which to do the work 
required(,of him. The law requirés the master or employer to exercise 
ordinary care to fumish a safe place and safe appliances. Now, what is 
meant ,by ordinary c^re is that amount of skill, prudence, and foresight 
that ordinarily prudent men should exercise under.the like ciïcu m stances,;, 
and, where those circumstances are such that they may involve the life 
or limb of human beings, the amount of skiU and foresight that ordinary 
prudence requirés should be exercised is greater that when human life 
or limb are not put in jeopardy. The gênerai rule, however, is, as I 
bave stated, that the master or employer is requîred to exercise ordinary 
prudence; that degree of prudence and care that ordinarily prudent men 
should exercise, under like circumstances, in furnishing a safe place and 
safe appliances for the employé or servant to work with. If the master 
faiis in that, tben he is in law deemed to be guilty of négligence, be- 
cause négligence is the failure to exercise the degree of care and prudence 
which the law exacts under the facts of a given case. There is a corrél- 
ative duty also placed upon the servant or employé. He also is required 
to exercise upon his part the same degree of , care, — that is, ordinary 
care; such a degree of care' as an ordinarily prudent man should exercise 
for his own protectipn. The master or employer is not a guarantor, ab- 
solutely, of the safety of the servant or employé. It is not, therefore, 
sufficient in cases of tbis tind for the plaintiâ to show that he was in 
the employ of the défendant at a given time, that the accident happened, 
and thàt he received, an înjury. , Çersons who ehtèr into any employ- 
ment takeupon themselves the burden and risk of those hazards, risks, 
and dangers that ordinarily pertain to the business, when properly car- 
ried on. They do not assume the risks and hazards that are caused. by 
the négligence of the master or employer. But they do assume ail the 
risks and hazards that pertain to the business when it is carried on in an 
ordinarily prudent Way. Therefore, as I said to you in the opening, 
this is a case that turns upon this question or charge of négligence. 
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■r In àpplyîng tliesé général raies to theclasSbf cases that we hayebeïbre 
us 'hei*e, tbére is tïiis môdifidation or mattér' thàlf is tô bé takèn into ac- 
count. A^ I hâve said, the duty and obligation is upon tbe master to 
use "ordinary care," as I bave defined it to yùu, to furnish a safe place 
for the employé to work in. If, for instance, in a given case, the work 
that is to be done is pUtting plastering upon a building, or erecting a 
building, and it is necéssary, in order to enable the employé to reach 
the place whWe he bas to do , the work, that a scaffold should bè bnilt 
for him to sta^d upon^ orditiarîly and primarlly the duty is upon tbe 
master to use the degree Of care that I bave named, to erect a properand 
safe scaffold or place upon which the employé may place hîmself or 
stand, when he is engaged ih the work that is required at bis haiids. 
But, if it appears in a given case that the servant or the employé hîm- 
self is the one who puts up the fecaffold, or engages in puttingit up with 
others, so that he himself is responsible in whole or in part forthechar- 
acter.of thesCaffold, then, althoïigb it may turn out that the scaffold wSs 
insufficient, and that therewas négligence. in putting it up, nevertheless 
if, under the facts of a given case, it appears that the employé himself 
is responsible also, as weli as the master, for this insuflScient condition 
of tbe scaffold, then we bave a case for thé application of the ruie of 
what is termed in law "contributory négligence." And that principle is 
this: that the law does not attempt to separate the conséquences, where 
an accident bas occurred through the co-aeting négligence of two parties. 
If the défendant is négligent, and the plaintiff also is négligent, and 
tbrough the combined effect of the négligence of both parties an accident 
bappens, then neither party can recover against tbe other. The law doeS 
not undertake to separate out, or try to find out, who is in the greater 
fault or tbe lesser fault. But the principle of the law is that where the 
négligence of both parties contributes to the producing of the accident, 
then neither one can call the other to accouht, but each party must bear 
whatever tbe conséquences may hâve been to him of tbe particular ac- 
cident. Therefore, as I bave said, when in a given case the work that 
is to be done requires tbe érection of scaffolding, primarily the duty and 
obligation is upon tbe master to use ordinary care; that degree of care 
that should be exercised in the érection of a scaffold of that particulair 
kind; to use ordinary care to see that it is erected, so that it will furnish 
a reasonably safe place for the employé or servant to work upon. Then, 
upon the other hand, if in tbe given case it appears that in tbe erecting 
of the scaffold the employé himself was engaged in it, while in a gênerai 
sensé it is true the scaffold is erected for the master, and to be used in 
carrying out the business of the master, nevertheless, if the employé or 
servant himself was the one who put the scaffolding up, or aided in do- 
ing so, so that it was partly through bis négligence that the scaffold was 
insufficient, then, as I hâve said, we bave a case presented of what is 
known in law as a case of "contributory négligence," and that would de- 
feat tbe right of the employé to recover, even though he may bave re 
ceived an injury by tbe scaffold falling down. 
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In ail cases, gentlemen, in whîcb human testimony fe brought before 
a jury, they are called upon to détermine the credibility of the witnesses, 
and the weight of their testimony. And the général rule is that, where 
witnesses are brought before you, you view their demeanor, their mode 
of testifying, their fra,ukness or want of frankness, whichever it niay be, 
and you hâve a right to take into account the means of knowledge that 
they hâve. You hâve a right to take into account, in determining their 
credibility, what interest, if any, they may hâve, pecuniary or otherwise, 
in the event of the suit. You hâve a right. to take into account the cir- 
cumatahces that hâve been developed in the trial of the case before you 
that affect the gênerai character and moral réputation of the witnesses, 
as affecting their character for truth and veracity. Therefore if, in a 
given case, it appears that any of the witnesses who are brought before 
you hâve been convicted of a serions crime, that is a matter that parties 
are entitled to prove as a matter of fact before the jury, and it is for the jury 
to take that fact into account in determining upon the credibility of a 
given witness. But, taking into account ail the facts and circumstances 
that hâve been developed in a given case, it is for the jury, applying 
and giving due weight to thèse considérations, to détermine the credibil- 
ity of the witnesses, and what weight is to be given to their testimony. 

In this particular case,- gentlemen, now on trial before you, there is no 
conflict in the testimon}"- as to many of the facts. There is no conflict 
in the évidence, and it is not questioned between the parties that the de- 
fendants, as a firm, had a contract for the érection of the building that 
was knownas the" Solitary Building, "or "Solitary-Cell Building," in the 
state-prison at Stillwater, in this state, and that this building was in the 
process of érection in the month of October, 1888. There is no conflict 
in the évidence, and no dispute between the parties but that the plain- 
tifF was at that time an inmate of the state-prison, bfeing there serving 
out a sentence upon a convictipnthat had been had against him in a 
court jn this state. . He was therefore a convict; an inmate of the state- 
prison. There is no conflict in the évidence, either, gentlemen, that he 
was engaged about the lOth day of October, 1888, at the time of .the 
happening of tins accident, in and about the plastering of this building, 
or the cells that were in it; this building that is spoken of as the "Soli- 
tary-Cell Building." There is no conflict either in the évidence, gentle- 
men, but that at the time named he went upon the scaffold that was 
erected in that building; that the scaflbld broke and fell down; and that 
the plaintiff fell through to the floor below, and reeeived an injury of 
greater orless extent. Upon those matters, as I hâve said, there is 
really no dispute between the parties. 

, The first question in dispute is as to whether or not the plaintiâ' has 
made out the charge of négligence against the défendants upon which he 
seeks to recover. Some question bas been made in the course of the trial 
as to the relation which really existed between the plaintiff and the de- 
fendants; whether or no, under the facts and circumstances that sur- 
round ed the parties, it could be said, as a matter of law, that this rela- 
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tion of master and servant or employer and employé existed, se that the 
gênerai rùle that I hâve already mentioned in your hearing oould be 
held applicable to the case; and référence bas been made to a statu te 
that bas been passed by the législature of the state of Minnesota regulat- 
ing convict labor, — a statute which in gênerai terms was passed for the 
purpose of preventing labor from being contracted out to other parties, 
thus enabling them to obtain cheap labor, and thus get an advantage 
over other persons who are compelled to hâve their work done by labor- 
ers who were not convicts, and who are entitled to charge, of course, the 
full market price for their labor. But I charge you in this case, gentle- 
men, that this statute does not affect the case. The evil which was in- 
tended to be remedied by that statute isnot a matter that is involved in 
this case. No matter what that statute may be, if in fact the relation 
of master and servant, or employer and employé, did exist between the 
plaintiff and défendants, then their rights are to be determined by that 
fact, regardless of the existence of this statute. 

Now, gentlemen, assuming that you will find from the évidence that 
the défendants were engaged in, this business of putting up this solitary- 
cell building, and that in process of carrying on the work the necessity 
arose that they should hâve plastering done upon the walls of the build- 
ing, then, if in the doing of that they directly, or through their agent or 
person representing them, procured the labor and services of the plain- 
tiff, and the other convicts who were there, to go upon that building and 
do that work, and the work was done for the défendants, then the work 
that was done by the plaintifif and the other convicts that were working 
with him was done in carrying out the contract which the défendants 
had entered into for the érection of that building; and, if that was done 
with the knowledge of thèse défendants or the person who may bave rep- 
resented them in the doing of that work, those facts, if proven, wouid 
justifyyou in finding that the relation of employer and employé ormas- 
'^er and servant did exist between the parties at that time. 

Some référence bas been made to the fact that the plaintiff, by reason 
of his being a convict, had lost his right to charge for his services; to 
contract for pay, or to receive pay. It seems to me, as I hâve already^ 
said to you, that that cuts no figure in this case. It is not a questiorl 
as to whether or no the plaintiff stood in such a position that he himself 
could directly receive the money value of his services. The relation of 
master and servant can be created by reason of the fact that the defend- 
pnts received the value of the labor of the plaintiff. If the relation was 
such that the work that the plaintiff did was received by the défendants 
for their benefit, then you see, really and in fact, the plaintiff was work- 
ing for the benefit of the défendants. Now, when that relation exists, 
U one person is working for the benefit of another, and that other per- 
son is receiving the benefit of that labor, is golng to receive it, and iii 
fact does receive it, that will create the relation of employer and employé. 
The case stands just as it would in the case of a minor. You know, 
gentlemen, that under the gênerai principles of the common law a per- 
son who is under âge is not entitled to the proceeds of his labor, except- 
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ing u^nder certain circumstances. . TIbe parent or guardian.is the oue 
who is entitled to receive pay for the services rendered by the minor. 
The minor cannot çlaim it; cannot get the money. It must be paid 
over to the guardian or to the father. Yet it does not foUow because a 
minor person goes into the employ of another to work for him, although 
he cannot sue and reçover for his wages, and although his wages would 
be payable to somebody else, that does not take the minor out from the 
protection of the law, npr relieve the master or employer from the duty 
that is imposed upon the master or employer of furnishing a reasonably 
safe place for their employas to work. Therefore, gentlemen, this case 
is to beviewed, as I hâve already said to you, as ail other cases are that 
arise between the employer and the employé, or the master and servant, 
provided you find under the évidence in the case that the plaintiff was 
engaged upon the work^ under such circumstances as that the benefit of 
his labor went to the benefit and advantage of the défendants. . 

Assuming, then, that you will find under the évidence in this case 
that this relation did exist between the parties, then Ihe inquiry is, first, 
what was the duty and obligation that lay upon thèse défendants in re- 
gard to this scaffolding? The law upon that subject I hâve already 
given you;, that if this work was to be done, if this plastering was re- 
quired to be done upon the walls of this building, and the défendants 
were engaged in having it done, and if the circumstances were such as 
that their employés or their servants, those who were working for them, 
would hâve to hâve a scaffolding built for them to go upon in order to 
enable them to reach up upon the walls, then primarily the duty was 
upon the défendants to use ordinary care to see to it that a reasonably 
safe scaffolding was erected. If they did use that ordinary care, did use 
ordinary skill and ioresight in the putting up of that scaffold, used proper 
materials in building it, and built it in such a way as that it would be 
reasonably safe, if they did use that degree of care, and nevertheless the 
accident happened, then, as I hâve said, it would be an accident that 
was not due to the négligence of the défendants. It would be then what 
we call a " pure accident," for which no person would be held responsi- 
ble. If the évidence satisfies you that the défendants used ail the care 
that they should hâve done,— that is, used due care, ordinary care, in 
the sélection of proper materials and the mode in which the scaffold was 
erected, — then that is ail that could be required of them, and the charge 
of négligence would not then be made out against them, and in that case 
your investigations need go no further, and your verdict must be for the 
défendants. If, however, the évidence satisfies you that there was not 
ordinary care used in the érection of the scaffold, that due care was not 
used in the sélection of proper materials, and that the scaffold, when 
completed, and the plaintiff and others went upon il, was not then in a 
reasonably safe condition to be used by the plaintiff and others for the 
purposes for which they went upon it, — for carrying the weight of thèse 
people who were to be upon it, and of the material which was going to 
be upon it, and was in fact placed upon it, carrying the weight that it 
did carry, — then that would justify you in finding that the scaffold wag 
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inaufficient, and that there was négligence in erectîng it in thîs insufB- 
cient condition. This duty, gentlemen, of seeing that proper appliances 
are furnished, and proper placés are provided in which to work, as, for 
instance, in this case, the érection of a proper scaËfold, is one which the 
parties whose work is being donè cannot évade. The œaster cannot 
évade the duty by delegaling it to sonae subordinate; some agent who 
represénts him. For in that case the subordinate, or the agent, or fore- 
man, or whatever name may be given to him, stands in the shoes of and 
représente the master himself, and the négligence of the subordinate, of 
the représentative or of the agent, is in the eyes of the law the négligence 
of the master himself. Primarily it is the duty of the master to use this 
ordinary care, and if he delegates it to another party he is still bound to 
see to it that the otlier person exercises the same amount of care. And 
if the person representing him fails in doing it, it is the same as though 
the master himself had failed direetly in doing it. Then, gentlemen, if 
you find that the scaffold was InsufBcient, and that due care was not ex- 
ercised in the putting of it Up, and that from the use of improper mate- 
rials, or for any other reason, it was not a sufficiently safe scaffold, so 
that thereby unnecessary risk and hazard was thrown tipon those who 
were expected to go upon it for the purpose of performing thé work that 
was expected of them, then the next question that cornes up in the case 
is whether the plaintiff himself participated in the érection of that scaffold 
under such circumstances as that he would be held guilty of contributory 
négligence, or that he had such knowledge of the character of the scaffold, 
and of the manner in which it was built, as that he would be held 
chargeable with contributory négligence in using it or going upon it, 
under the circumstances that bave appeared in the évidence before you. 
Now, upon this question; as to whether the plaintiff himself aided in 
the érection of that aeàfïbld, or controlled that matter, the parties are at 
issue bôfôre you, and it is for you to détermine that question under the 
évidence in the case. On behalf of the plaintiff it is clâimed that he did 
not bave supervision of the matter; did not hâve any control over the 
mode of érection of this scaffold; and that while he was in and about 
the building, at the time of the érection of it, — and he himself testifies, 
I believ«, that he went down by direction of the agent, Kichardson, and 
got some pièces of material which might be used in the érection of the 
scaffold, and calledthe attention of Richardson to it, and so on, accord- 
ing to the testimony before you, — that he himself was not charged with 
the duty of erecting this scaffold, or of iooking after it, and had really 
nothing to do with it. On behalf of the défendants, it is claimed, on 
the other hand, that the plaintiff did hâve practically the control; that 
he and the others who were vs'orkîng with him in erecting thîs scaffold 
selected out the pièces of timber that were put into it; that he had had 
expérience as a plasterer before he went to state-prison, and, according to 
bis own testimony upon the stànd, he had been called Upon frequently to 
build scaffolds, and knew generally about their character and the needs of 
the same; and that while the scaffold was, of course, erected for the défend- 
ante, and to bé used in and about their business, nevertheless that the 
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plaintiff himself participated and aided in the building of the scaffold 
under such circumstances as that he must be held liable to hâve con- 
tributed to the insufRcient character of it, so that he should be held to 
be guilty of contributory négligence. Now, as I hâve already said to 
you, gentlemen, a person who by his own négligence contributes to the 
accident by which he is injured cannot recover. His own négligence 
defeats his right of recovery, no matter how négligent the other party 
may hâve beçn. Now, what was the fact under the évidence in this 
case? It is for you to détermine. If this plaintiff did not bave any- 
thipg to do with the érection of this scaffold, in the sensé of having any 
direction over it; did not participate in the érection of it, so that he 
çùght not to be held to hâve aided in the construction of it, — then, upon 
that particular ground, it could not be said that the charge of contribu- 
tory négligence was made out against him. But, on the other hand, if 
you are satisfied, by a fair and reasonable prépondérance of évidence, 
that in. fact the plaintiff did aid in the érection of that scaffold, and in 
the sélection of the ruaterial that was in it, so that hpwas one of the par- 
ties who built the scaffold in such a sensé that he knew about it, and 
woûld be held, therefore, in that sensé, directly responsible for the char- 
acter pf the scaffold itself, that would justify you in finding that he was 
guiltyof contributory négligence, and that would defeat his right of re- 
covery. Furthermore, gentlemen, even though the évidence may not 
satisfy you that the plaintiff built the scaffold, or so participated in the 
building of the same as to be held guilty of contributory négligence un- 
der the ruie that I bave just given you, nevertheless, if the évidence sat- 
isfies you that he knew of the character of it, knew of its nature, then 
there is another question for you to consider. As I bave already said 
to yOU, there is always the duty placed upon the servant that he must 
exercise ordinary eare for his own protection. If an employé cornes to a 
scaffold that he would be required to go upon in the doing of his work, 
and if he knows that it is insufïicient and risky , and that if he goes upon 
it he will subject himself to risks or hazards on that account, then, 
ordinarily, if he chooses tp go ahead, with that knowledge, he is himself 
guilty of contributory négligence in that regard, because he bas failed to 
exercise the degree of care that the law exacts of him. It will not do 
for a man to simply say: "Well, the master is responsible to me. I 
know this is an insufficient scaffold, and there is danger of its falling 
down, but I will take the risks. If I am hurt, I can hold the master." 
T?hat will not do. The law says to him: "If you know that that is an 
insufficient scaffold, and that there is danger to life or limb in using it, 
you ought not to use it or go upon it. If you do, you take the risks." 

Now, indetermining what the facts are in this case, under the rela- 
tion of the parties, as to the duty and obligation that the law imposes, 
you may take into considération the circumstances that surrounded the 
plaintiff. As I bave already said to you, there is no dispute but that 
the plaintiff was a convict. Of course he was not as free an agent iiï 
œany respects, to say the least, as.he would bave been if he had not 
been a convict. Of course you understand that, and it is not necessary 
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for me to elaborate upon it. Hewas there under charge and undercon- 
trol. Now, being under such control, if the seaffold was an insuflScient 
one, and he knew it, but he was compelled, nevertheless, to go upon it, 
notwithstanding that knowledge, by the pressure which could be and 
was put upon him in fact, if there was obédience required of Mm by 
any one there having a right to exact obédience, and he yielded to that 
and went upon the seaffold, then it would free him, you see, from the 
charge of contributory négligence, because he would not be a free agent. 
Because, if a man is compelled to go into a dangerous place, and does 
go, it would not be right to tum around and charge Mm with négligence 
in going, if he was not a free agent in that regard, and was forced to go. 
Is there anything, gentlemen, in the évidence in the case that satisfies 
you — while it is true that the plaintiff was a convict, and was thére, 
therefore, under the control, of course, of the rules of the prison, and 
compelled to obey the orders of the warden, the deputy-warden, or the 
guarde or persons who might be placed over him in that regard — is there 
anything in the évidence that satisfies you that that authority was in 
fact exercised upon him at the particular time, so as to require him to 
go upon that seaffold at that time? You hâve heard the évidence in the 
case which has been adduced upon that point, and it is for you to say 
what the facts are. If the évidence satisfies you that the plaintiff knew 
of the insuflBcient character of the seaffold, knew of the bad materiai 
that may hâve been placed in it, if such materiai was placed in it, knew; 
in other words, that the seaffold was unsafe and insufficient for the pur- 
pose for which it was erected, and he then went upon it, then, as I havè 
said to you, that justifies yo'u in finding that he would be guilty of con- 
tributory n^ligence. But the plaintiff has met that by saying that if 
he was required to go there by the exercise of authority upon him, why, 
then, he should not be held liable for contributory négligence, and I 
charge you that that is the law. You are to détermine, however, whether 
the iàct is that that authority was in fact exercised upon him, or whether 
any option was given him. Was he working there just as though hè 
was a free man, and not a convict, with that seaffold there before him? 
Was he there generally to do that work, to look after that plastering, 
and therefore free to hâve gone upon that seaffold, if he had desired to, 
or to hâve objected to it, if he had desired to, or was he forced to go 
upon it simply by reason of the fact that hère was this authority over him 
that compelled him to go, which he, under the circumstances, could not 
be expected to resist? Thèse are the circumstances, gentlemen, that you 
must take into account, if yoU find that this seaffold was insufficient, 
and that the plaintiff knew it, in determining whether or not he shall be 
held guilty of contributory négligence in, nevertheless, going upon the 
seaffold under those circumstances. 

I do not know, gentlemen, that there is any other light that I can 
give you, so far as the law is concerned, upon the pivotai facts in this 
case. You are the judges of the facts. You are to détermine ail ques- 
tions of fact, including the ultimate question whether the verdict should 
be for the plaintiff or the défendants. Of course you understand that 



234 ÏEDEEAL BEPOETEK, Vol. 45. 

in çhargîng you, if the court refers to certain; matters a^ bwig facts, I do 
tliaVsi^ply; becauseJ.am compelled to do it to illustrât© the .principlea 
of law, that I hâve given you, and.that I do not intimate, to you any 
opinion lUpon the disputed questions of fact, It is; for you to settle ail 
the qijiestions of fact in the case. If, under the instructions that I hâve 
give^x^you, you find for, the défendants, of course aU you hâve to say is 
to^so Çnd by your verdict. But if you find upon the facts and the law, 
as î bave given it tp you, ip favor of the plaintifF, then the further duty 
is plaçed upon you of dçtermining the amoùnt of damages that are to be 
awaràed io thé plaintiff. In cases of this Jiind, the rule is compensa- 
tion, j The plaintiff is entitled to be compensated, first, for the pain and 
suffering which he haa euffered in the past, and which ,he may suffer in 
the future, as a resuit of the accident or injury that he received; and 
aiso for its efl'ect upon his ability,:tp earn raoneysinoe he left the peni- 
tent^^ry-up to this timev and whateyer effect it may hâve upon him in 
this , pàrUcular in the future. You vpll unc^erstand, gentlemen, that so 
far as, «ujy effect that ^h& injury he nçiay.have received may bave had 
upon p\a ability to l^bor during the ^erm of bis itu^risonment, you can- 
not ,çoinpensate him for that, beca,use, .'as has: been said to you by coun- 
sel, iaft, that. time he was. nqt entitled to the ^ages that he might earn. 
They belonged to the stàte of Minnesota. fherofQre it ■(f^ould be no pe- 
cunia^ry loss to the plaintiff that he was deprived ;qf bis ability to earn 
mpn^ during that time, becauae, if he had earn# it, he would not 
havegpt it himself,,^nd itis no lossto him pecuBiariiy, to be deprived 
of it.; But, for the, pain and suffering that he may baye been subjected 
to fromthe time of the accident up to this time, and which may be 
cauaed to him ,in the future, that;h;çis entitled to bé compensated for. 
Tjien he,is entitled to be compensated; fairly foi^ the effect that this in- 
jury ih^t he reqeived may bave had upon bis abiJity to earn money from 
the time thpit be left the penitentiary, up tp, the pçesept time, and in the 
future.. ' î^ow, in determining that, gentlemen,; you , will take into ac- 
count the âge of the party and bis ability to eam mcmey, what bis abil- 
ity was to earn money before he receiyed the injury, andwbat bis abil- 
ity toeaira mpney now is, in determining how n^uçh, bis ability to earn 
money pas liieen affected by the injury which you mtay.find was çaused 
to him by this accidçnt.5 - As you cansee,. gentlemen, in a case of this 
kind, you bave no évidence before you by which you can fix the exact 
amount of idamages, or even approximate it. It is not like fignring up 
the damaggs that may be caused to a party by the destruction of bis 
property, where its market value can be proved before you* It is a mat- 
ter |:hat bas to be submitted to the sound comm,on sepse and good judg- 
menl, .çtî a jury. And you must; tal^e into account ail, the matters and 
contingencies that you know belong to human affairs. . No one can tell 
how longa man wjll live. Human life is uncertain.7 ,No oiie can tell 
abso!Jutely whether, if this man had not received this injury, he would 
baye contipupd to be able to earn the wages that he has testified that he 
did earn heibre, : There a^e uncertainties in ail thèse matters. Now, 
you must ta,ite. the^e ,9)! into considération, giving due weight tothem 
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ail, and then you must fix upon such fair sum as in your judgment will 
fairly compensate the party for the pain and suÉfering that hé bas en- 
dured, and may endure in the future, and for the pecuniary loss occa- 
sioned to him by the efifect of thîs accident upon his ability to earn 
money since the time that he left the penitentiary until the présent 
time, and so far as it may effect bis ability to earn money in the future. 



In re Dœckerhofï. 

(Cireuît Court, 8. D. New York. Pebruaiy 3, 1891.) 

CusTOMS DnriBS — Apfbaisbks' D'eoisioiî— Revie-vt— Retubm. 

On prooeedings to reriew the action of the board of gênerai appralsers In the 
classifloàtion of imported merchandise, under Aot Cking. June 10, 1890, "to simpUfy 
the laws in relation to the collection of the revenues, " a retum of such board, in 
whlch the only factcertlfledisthat''.silk is the component material of chief vaine," 
is in$)ifQcient, and wUl be sent bacli for a further description of the articles. 

At Law. 

Motion for further retum of board of gênerai appraisers under the 
Act of Juné 10, 1890, entitled "An act to simplify the laws in relation 
to the collection of the revenues." 

Chaa. Curie B,nàW. Mcfc^m iSmitA, for petitioner. 

Edward Mtchell, U. S. Atty., and Hmry 0. Platt, Asst. U. S. Atty., 
for coUector. 

Lagombe, Circuit Judge. There is nothing in the retum to ôTiow 
what thèse goods are. The only fact certifled by the board of appraisers 
is that" silkis the component material of chief value." Boththecoùn- 
sel for the iip porter and diatrict attorney move to send the return back 
to the board for a further statenlent, insisting that there are not suffi- 
cient facts found to enable either side to présent its view of the caseï 
Tbis seems to be so. Had the board also certifled that the articles were 
cotrectly desoribed in the învoice or entry, or -in the appraisers' re- 
tum, there might be sufficieut, but, as it is, there is nothing to show 
what the articles really are» Motion granted. 
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In re Bltjmlbin. In re Rosenwald. In re Cullmans. In re Sohubabt. 

(Wrcitit Cmirt, S. D. New York. February 2, 1891.) 

CusTOMS DcTiES— Appraisers' DECISION— Rbtie-w—Retubn. 

On proceedings in the circuit court to review the action of the board of gênerai 
appraisers in the classification of certain meroliandise, under act June 10, 1890, "to 
simplify the laws in relation to the collection of the revenues, " the return of the 
board stated that ail the facts involred in the case were contained in its annexed 
opinion and décision, but the opinion merely aErmed the collector's assessment of 
duty, stating that for certain reasons it "was not deemed advisable to enter into 
the merits" of the question involved in the importer's protest. Held, that the re- 
turn was not suffloient under section 15 of the act, providing that it shall contain "a 
certifled statement of the fadts involved in the case, "and thatit should be sent 
back to the board to be conformed to the req.uirements of that section. 

At Law. Motion for further return of board of gênerai appraisers^ 
under the actof June 10, 1890, entitled "An act to simplify the laws in 
relation to the collection of the revenues." 
' .Charles Ourrie, a,aà W. IFicMamSmiiA, for pétition er. 

Edward MitdheS,, U. S. Atty., and Henry 0. Platt, Asst. U. S. Atty., for 
collector. 

. Lacomb", Circuit Judge» In thèse four cases the collector of this 
port liquidated the duty upon certain importations of the petitioners at 
75 cents per pound, as leaf tobacco suitable for wrappers, and possess- 
ing certain other characteristics which the tariff (paragraph 246) speci- 
fïed. Against this liquidation the importera protested, setting forth in 
their protests the facts which, as they claimed, showed both that errors 
had been njade in the classification of the tobacco, and that the exam- 
ination of the importations had not been such as the statu tes required. 
AU the p'apers were transmitted to the board of gênerai appraisers, which 
affirmed the action of the collector. The importers having applied to 
this court foîi a review of the action of the board, orders wére heretofore 
made calling for returns of the "record and the évidence taken by them, 
tpgether with a certified statement of the facts involved in the case, and 
their décisions thereon." , Section 15, Act 1890. The returns filed in 
response to this order each state that "ail the facts involved in said case, 
60 far as ascertained by the board, are fuUy stated in [a certain] opinion 
and décision [annexed thereto.]" In such opinion it is stated that, in- 
asmuch as some of the questions raised by the protest are "understood 
to be now pending in the United States courts, [they] do not deem it ad- 
visable to enter into the merits of the same at this time, but afBrm [the 
collector's] assessment of duty." Both the counsd for the petitioners and 
the district attorney move the court to send back thèse returns as not in 
conformity to the requirements of the statute, insisting that neither the 
importer nor the government can safely proceed further in the cases un- 
til a proper return is filed. Certainly thèse returns do not contain any 
certified statement of "the facts involved in the case," which, under the 
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stfttnte, it is the duty of the board to make. The joint motion must 
tht refore be granted, and the retums sent back to the board, to be con- 
formed to the requirements of the statute as stated in the former orders. 



In re White. 
(OircMft Court, D. Minnesota, ilardh 10, 1891.) 

1. Extradition— Rbs Adjudicata— Habbas Cokpus^Discharob. 

Petitioner was duly cbarged before a niagistrate in Wisoonsln with the crime of 
grand larceny, and a warrant of arrest issued, on which ^as based a réquisition 
to the governor of Minnesota, to whiCh state petitioner had fled. 1?he réquisition, 
howeyer, stated that the crime committed was burglai?) and petitioner was di»- 
charged on habeaa corpus. Thereupon a new proceeding was had before the 
Wisoonsin magistratè, and a new warrà&t of arrest Issuéd and a new réquisition 
made,.in whion the crime was properiy ptated as gri^d larceny. Petitioner, pro- 
cured a new writ of habeas corpus. Held, that the former discharge was notre» 
adjtiifdieata unless It was shown that it vras granted on the question of idéntity of 
; petitioner with the personcharge^ before the magistrate. 

2, SAMB— EbQUISITION— SurFICIBNCT— Annbxed Papebs. 

Though the réquisition does not show on its face that it was based on an original 
, proceeding had in tbe.proper court, it is sufflcient where it refers to papeiïi annexëâ 
to it, and oertified to be correct, which do show that fact. 

Appeai from District Coiart. 

James /..JlfcCîa^er^îr, for petitioner. 
W. H> Frawley, for respondent. 

Shibas, J. Briefly stated, the facts in this case are as foUows: On 
the 20th day of January, 1891, the governor of Minnesota issued a war- 
rant in due form to the sheriff of Ramsey county, reciting that the 
governor of Wisconsin had demanded the arrest and delivery of one 
Joseph White as a fugitive from justice, the said White being charged 
by affidavit made before a magistrate in the county of Eau Claire, in 
the state of Wisconsin, with the crime of grand larceny, and direoting 
the said sheriff to arrest said White, aUd to deliver him to John Hig- 
gins, the agent appointed by the governor of the state of Wisconsin to 
receive said White. The arrest having been madô asdirected, thereupon 
5 writ of habeas corpus was sued ont by said White from the United States 
district court for the district of Minnesota, and upon the return made 
thereto a hearing was had in said court, and an order entered dischàrg- 
ing said writ, and renjanding the petitioner to the custody of the sheriff 
of Ramsey county. From this ruling an appeai was taken to the circuit 
court, under the provisions of section 763 of the Revised Statutes of the 
Uni tçd States, and by the consent of parties the same has been 8ubnQ|tted 
at the présent term; of thi^ court. From the record on file it alppears 
that on the 17th day ofc January, 1891, a complaint ma,de by G-uadei 
Thompson i^nder oath was filed beforeE.: Mu Babtiett, judge'of thé 
municipal court of the çity of Eau Claire, Wis. , ehargiûg Joseph White 
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witJaî unbwfuUy ànd feloniouslystealing and carrying aWay 20 bolts of 
silk^ ofthe. value of $1,200, ànd. 15 ladies' plush cloaks, of the value of 
860D,iiibe property of Andrew Hôlm and saidGunder Thompson, the 
offense being charged to hâve been committed in Eau Claire coanty, 
Wis. In support of this complaint several afBdavits were filed, de- 
tailing circumstances tending to show the guilt of said White, and 
that immediately after the commission of the crime he had fled from the 
state of Wisconsin to the state of -Minnesota. Upon this showing the 
judge of said municipal court issued a warrant for the arrest of said 
White under date of Janu^ry 17, 1891, and, based upon thèse proceed- 
ings, an application was made by the district attorney of Eau Claire 
county to the governor of Wisconsin for a réquisition on the govemor: of 
Minnesota for the arrest and rèturn of the fugitive. 

It fiirthèr appéars that on the 6th and again on the i5th days of Jan- 
uàry, 1891, réquisitions hâd been issued by the governor of Wisconsin 
upon thç govéi'nor of Minnesota for the arrest and return bf White, both 
of which réquisitions had been honored, and warrants of arrest issued 
thereon. ,,In tbëse réquisitions the crime alleged to bave been com- 
mitted by White was stated to be burglàry, wheréas in fact the proceed- 
ingS; befpje the magistrats shqwéd the offense to be grand larceny. 
Whén arr^ted upon thèse warrants, White procured the issuance of 
writs of kabeas corpus froin the Hon. Judge Kerr, bf the district court 
of Ramsey county, Minn., and also Jrom the Hon. E. R. Nelson of this 
fédéral district, and was thereby freed from arrest. Thereupon the dis- 
trict attoruey of Eau Claire county, Wis., caused a new proceeding to be 
begun beibre the judge of the municipal Court of Eau Claire city, and, 
as already stated, upon the complaint and affidavits filed before him on 
the 17th dày ofJanuary, 1891, the judge of said court issued his war- 
rant of arrest. for said White on a charge of grand làrcenyj and, based 
thereon, the governor of Wisconsin issued réquisition upon the governor 
of Minnesota for the arrest of said White, charged with the crime bf 
grand larceny^ and, the warrant being issued, White wfls arrested thereon, 
and aga;in sued out a writ o{ habeas corpus, which is thè proceeding now 
before this court on appeal. 

The main : grcHiind upon T^hich the release of the prisoner is sought îs 
iÈati by thé prbceediugs had before Judge Kerr, and the order therein 
made, : the . matter at bar has been fnlly and finally adjudicated, and 
Btà,nd& Tes adjvditMia. It will be noticed that none of the proceedings 
*herein! Whiteiwas discharged upon Aflôeas corpwâ relàted to the com- 
plaint and warrant of arrest issued by the judge of the municipal court 
bf Eau Claire çity under date of January 17th. The contention iS thàt 
the several proceedings werç^ m fact based upon the one offense, and that 
thié brders kèretofore made, releasing hini from the arrests' made upon 
the prior proceedings, mustibe deeined to be adjudications upon the ques- 
tion wheth^ White can be iextradited for trial for that bffetise. Counsel 
hâve veryïUîDy; and: ablypresentèdth^ir views on thèse questions, and 
hâve cited many anthoritiès thereon. I shallnotattempttoquotetheri^ 
from, or to point eut whereiii différences éxist in the facts of the diffei'-i 



efaticases. It is entârely possible that Ae plea of rea adjudicàta mighi, 
umder Bome circumstances, ibe available iû a case wherein extradition 
was sought upon a second or third warrant issued for tbat purpose. 
Thtis, if upon an arrest madé upon a warrant granted by the governor, 
the question of identity of the pierson airested with thé one charged with 
an offense had been properly presented, heard, and determined upon a 
return to a writ of haheaa corpus, the décision being in faVor of the one 
arrested, it inight be that the same oould be successfully pleaded to a 
second arrest. Thns^, if inthis case it appeared ihatupon the hearing 
before Judge Keeb, oriipon that before Jùdge NELSoNjthe question of 
identity had been presehtèd and déteïmined in favdr of the relator, it 
would seem that such d^oisipUiShould be finfJ,, and that the relator shoùld 
not again be called upon to meet that lissuci If, bbwever, the persori 
arrested is released upoin habéas œrpm upon the ground pf iiiforraality br 
iniistakès in the pi^ceediii'gs; or updn some groundWliJicïi does not^ dé- 
cide the question whether upon the real facts the one arrested should bè 
ektradited for trial, such; release; not being upon the ifiaerits, should iiot 
be a bar to an arrest upon perfected piàpers or proceedings. ^ 

' It is urged by counsel for relator thatit should be assumed that thé 
prior décisions, and particcilarly that madé by Judge Kerr, was based 
upon substantial ground,i such as lack of proof of identity. The orders 
made in the prior i proceedii^s wholly; fail ta show upon what grouM 
thé relèiaâè of the relator was granted. The traverse or issue taken by 
the relator to ithe return made by the sheriff fails to set up the question 
ofidentityvfio-that upon the face ofthe record itcantiot be said that thîs 
issue was presentedj 'T^ support thé plea of res adjudkata thé -hutàien 
>was upon the relator to shovK that some^ iB.su© had been heard ànd detei- 
niined in his' favor in the prior proceedings, of suèb a nature as to èoni 
stitute an estoppel upon a reinvesti^ation; of the same question.' If 'the 
arecord failed'to.show the faet, extrinsic évidence "Was admissible for ibe 
purpdsei iFacket Co. v. Sickks, 24 How. 333; U> S. v. Mne,'ê' WaïL 
Î85; Orormûdl y. Sac Cb., 94 U. S. 351-855; Dam v. Brcnài, Id. 4;23. 
to the absence iof évidence^ either upon thefaee of the recordorfroM èx- 
trinsic soureesi ishowing that the prior discharge from arrêàt granted the 
lelator was based lipc^ a hearing and detennination of some matetîal i&- 
sue, like that bf identity, itcannot be hëld thatanything is shown oïe- 
ating an estoppel against the proceedings now pending for the arrest and 
removal for trial of the relator. As alréady stated, thèse proceedings 
are based upon new process, beginning with the complaint made before 
the judge of thé municipal court of Eau Claire city, and thus the case is 
brought witlàn theruling of the supreine court in Ex parte MitbumfQ 
Pet. 704, whereinitis said: 

" A discharge of a party .under a writ* of hdbeas corpus from tlie "prdcess 
upder whieh heis imprisoned, dlscliarges hina; from any f urther confiaement 
under that pjrocess, but not under auy other propess whieh may bp , issued 
against him niider the same. infJictment.". , 

The othéi; objections nrgedto the suifieiency of tfae warrant bf Brreét 
and the papers on whieh it is based are to the point that it doeS'BOt'àpt 
pear that it is a ciimiual proceeding pending in a proper court; tbat it 
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does not appear on the face of the réquisition that the relator is a fugi- 
tive from justice; and that the affidavits submitted to the governor of 
Wisconsin do not make eut a ■prima fade case against the relator. In 
the record submitted to the governor of Wisconsin, when the réquisition 
was appJied for, it is clearly shown that the relator was chargea before 
the judge of the municipal cotirt of Eau Claire city with the crime of 
grand larceny, said charge being in the form of an information or com- 
plaint,made under oath and supported by compétent affidavits, whioh 
also averred that the relator had,.after the commission of the crime al- 
leged against him, fled from Wisconsin to St. Paul, Minn. In the réq- 
uisition issued by the goV^ernor of Wisconsin it is recited that — 

l" Whereas, it appears by the atinexed papers, which I certify to be authen- 
tic, that Joseph Wbite stands charged by affldavit with the crime of grand 
larceoyi committed in the county of Eau Claire in tbls state,: and that be has 
fled troAi the justice of tbis state, and taken refuge in the state of Minnesota; 
No#, there, * * * etc." 

It; is true that the réquisition does , not recite that the relator standa 
charged before a magistrate, but it refers to the annexed papers, which 
are certified to be authentic, and thèse papers clearly show the fact of 
the cOnjplaint, the nature of the crime charged, the filing of the complaint 
and supporting affidavits before the judge of the municipal court of Eau 
Claire city, and the fact that the relator had fled from Wisconsin to Min- 
nesota. Under the ruling of the suprême court in Robertsv. ReiUy, 116 
U. S. 80, 6 Sup. et. Rep. 291, ail that was necessary to be shown to 
the governor of Minnesota was that Joseph White was substantially 
charged with a crime against the laws of the state of Wisconsin, either 
by an indictment found, or by an affidavit filed before a magistrate in 
that state, and certified to be authentic by the governor of Wisconsin, 
and that White had fled from that state into Minnesota. 

The record submitted to the governor of Minnesota contained évidence 
of ail thèse material matters, and, in determining whether the évidence 
submitted to him was sUfficient, the governor was not limited to the mère 
récitals contained in the réquisition issued under the signature of the 
governor of Wisconsin, but was entitled to consider the facts set forth in 
the papers annexed to said réquisition, and certified to as authentic by 
the governor of Wisconsin. The évidence thus submitted entirely justi- 
fied the finding recited in the warrant of arrest issued by the governor 
of Minnesota, that "the said Joseph White stands charged by affidavit 
made before a magistrate of the county of Eau Claire, in the state of Wis- 
cotisin, with the crime ôf grand larceny, alleged to hâve been committed 
on the 31st day of December, 1890," etc. Th'^'e =o nothing, therefore, 
appearing Upon the face of the record of thèse proceeaings that shows 
that the relator is illegally held under arrest; but, on the contrary, it 
appears that the arrest was lawfuUy made, in pursuance of the warrant 
issued by thè governor of this state, upon due and sufficient cause. 

The order of the district court discharging thé writ, and remanding 
the relator to the custody of the sheriflf of Ramsey county, is therefore 
affirmed. ; . 



BBUSH. ELECTRIC CO. V. ELECTRIC IMP. CO. 241 



In re Simmohb. 
iCireuU Court, SI. D. New Tork. Febniary 18, 1891.) 

Hàbeas Cobfus— Res Aiwtxdioata. 

A writ of habeaa corpus wlll not Issue where It àppears by tbe pétition that the 
question at issue has been decided advejrsely to the petitioner by another judge in 
a cause on trial in the same court, especially when suoh décision oan be reyiewed by 
: the full court. 

AtLaw. PeAition for habeas corpus. 

Richard Newambe, Charlea A. Hess, E. H. Murphy, and J. J. Joyce, for 
petitioner. 

Edward MiUML, U. S. Dist. Atty., ànd Abrim, J. Rose, Ex.-A8st. U. S. 
Atty., for respondent. 

Wallace, j. Tbis writ îs refused, becaiise, as appears by tbe péti- 
tion, the question upon wMch a décision is sougbt bas been consîdered 
aod decided adversely to tbe contention for tbe petitioner by Judge BËi^- 
EDioTj in a cause now on trial in tbis court. Tbat décision, until it is 
reversed upon a revieW in tbis court, oùght to be authoritative; otber- 
trise tbere migbt be conflicting adjudications upon the same question in 
the same court. It would be unseemly and prejudicial to tbe orderly 
administration of justice for oné judge to review and reverse, in a collat- 
éral proceeding, a décision made by another judge sitting in the same 
court,iand especially so in a (sause now in progress in tbis court, inwhich 
the deinsion complained of can be reviewed by the full court if the cause 
proceéds, and the petitionei* is convicted, but can nevèr be reviewed if 
tbe petitioner sbould be discbarged upon tbis proceeding. 



BbcIbh Electric Co. a al. v. Electric Imp. Co. 

idreuit Court, N. D. CdUfomiJa. January 36, 1891.) 

1. P^nrars «» Intbntions— IirrBiNOBMBHT. 

The Bmsh electric light patent, No. 319,208, is valld, and Its flrst six clalms are 
infringed by the Wood lalnp. Following Brush Electric Co. v, FL Wanfh.e Elec- 
tric Co.,Hy6i.B/6p.2Si. 

2. Samb— Fbicuhinabt Injuxotiok. 

Tbe questions involved depending solely on the construction of twp patents 
whlch hâve' been f uliy ezaminéd in many of the United States circuit courts, and 
an injunctionatthe final heariuK appearing to be inévitable, an injunction pen.~ 
dente lUé vHU be granted, notwitbstanding bches of the complainant in asserting 
itsrights. 

In EqUity. 

Estee, Wàson& McCvblien, L. L. Leggett, Bnd.H.A. Seymour, for com- 
plainant.: 
^ôfrsftn <fe -Fan JVbs and .fio&^ & 7a^2or, for respondent. 
v.45F.no.4 — 16 
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Before Sawyer, Circuit Judge. 

Sawyer, J. This is a suit in equîty for damages, and to en- 
join the infringeûient of-'})atent No. 219,208v làèuedto Charles F. 
Brush, September 2, 1879. The infringement charged, is, by the use 
,of the Wood lamp.; The Br,ush, patent hàs béen '^epeatèdly before the 
circuit courts of the northern district of Indiana, the ûorthem district 
àf niinois, and the nbfthérh' district of Ohib, and sùstâihed after elab- 
orate and exhaustive examinations, by Judges Gresham, Blodqett, 
Beown, and Ricks, I hâve, especiâlly, and, carefUllyiNexamined the 
lucid and able opinions of Jadg^ Bro^n». now>of thé United States su- 
prême court, concurred in by Judge RroKS, in Brush Electric Co. v. H^sfr- 
arn Ela^Iàght <fcvP(«p«r <S>vi 43 Fed. Bep»533, and of Jùdgè BlodgEtt, 
concurred in by Judge Gresham, in Brush ElfdricQa^ Va^. Waym Elœ- 
trie Co., 44 Fed. Rep. 284, and others, and I fully concur in their rea- 
soningipn^ conclusioQ^ pip, ail itlje points, so sMisAotorily discusséd in 
tbos,e.«§sei5, In theJ^ttçr, the irifjinging lawp waSithsi Wood lamp ^ the 
same^fiùl ijijàs case; !aQd;that it is ^i^t >i^fring<»isieoiof<tbe Brush lampj 
it sepnisi toine,iB4nd]i;il^itablyshown!by;th(?>lea4rned.ji8dige. . Inmy prés- 
ent «nfe^Jj!^ed; condition ,r^nd jinder pj-^ssute of thjêvlarge amount of im- 
pof't^çj; ajod long subpi|tsd bu?ines& still undisposed of,iIjshall not waste 
time|.4p ^ iydn attempt ;!;<(> ?idd ^nything new to the aSdnwable reasoning 
pf tbp,jT^4gesiu, thQOfts^p pit^d»; In tny judgment, thè Bsush patent is 
yaiid, «n^.the jSrat 9izi.i5la|ims are ii|fri)aged by thOiWoQd lamp. Itis 
urge^„Tth^^,,.pwing to thçt great hard^hipjtbatitvould :b©jinflicted upon 
the;, défendants, and ithejiif pq,trdns, shpi^ld the suitjiVJÏtîni.»tely, faîl, there 
oug^t to .bie ^0 tempçrary iwjunctipni pending the suitv but: that upon 
some équitable terms, an. ipjupction ahpuld bp ^jitMield ;tiJl it appears, 
that the complainant is entitled to one, after a final hearing, and décis- 
ion upon the merits. But thèse questions hâve been, elaborately, and, 
exhaustively, argued over and over agàih, by counsel among the ablest 
in the land, in patent law, in many of the districts from and including 
the northern district of p,^ip.tp the northern distriqtji^ÇflJifçiajnia. Every 
additional â!fgument ïiaë ferbiaght aiiditîonal though't, and expérience to 
the discussion. The qn.estiom are, W3i^,,»^e çiwsttonsvjiî/^ depending 

upon the dou^tful testimony of witnesses, but questions of the construc- 
tion of two patents claimed to be in conflict. ; JBotb cotanselj ajsdthè 
courts, hâve Bëeh' aî^de^;,b^,tlie Views 'plietaï éxpeïfs, ;Who 

hâve éxamined thèse patents quietly, in their offic^j and bave there at 
their leisure, exhaustively ,elaborated their theoidêS,' a^S tc^jvhat theisè pat- 
enté, r^spectivély, coyer,*'an(l presenl'éià them toithe court. True, as 
usual, in such cases, thç oijppsing experts diifer widely in their views, 
but cotlriéâ, Stid the courts^ nàve enjoyèd the fùU bénefit bf their care- 
ful and scientific study and suggestions. After so many exhaustive ar- 
guments, upon a thorough considération, and knowledge of.4heca6id, it 
js b^r{ily^^c>^',^p!&pt64vîthat further «uègestibns toé l&ely tbbe made 
upon the construction of thèse patents, which will so change the délib- 
erate views noYi) itakea j^itbe courte lo dëféat au injûnotièti ai the ïbal 
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heaping. X^e Vise pf the Wood light ia not' cootroverte^. . ■ It is, eam- 
estJy, urged, alsOj on the part of the défendant,; that the lâches of the 
complainant in enforeing its rights against; the Wrong-doer, should estop 
it from insisting upon pbtaining an injunction peadeniélite. This doc- 
trine of lâches, as I upderstand it,is, generally, applicable to prelim- 
inary injupction, only. When, upon a final hearing a party, clearly, 
appears to he entitled tp an injunction, unless he bas been guilty of 
lâches, Japprehend, that, as a gênerai rule, the injunction, as a part pf 
bis complète iiemedy, would not, ordinarily, be denied on the ground 
of laphps alpne. It is quite possible, that a: case may arise, where lâches, 
Burrpunded and attended by other qualifying circumstances, may render 
it inéquitable to grant an injunction, as a pa,rt of the relief afforded at 
the final hearing. But, if so, this is not a case of that class. When it 
eeesnis apparet^t, as in this case, after repeated, exhaustive examinations 
of thie patents, that jin injunction at the final hearing is, ineviteble, it 
appears itp the courte that an injunction, pmdmte liie, should be granted. 
Let an jnjunetion be granted^ restraining, till the final hearing, or the 
furtlier prder pf the court, the infringement of the first âx daims of oom- 
plainan^fs: patent, upon the exécution of a bond to be approved by tbe 
derkia thujçam of — -j- — dollars. ;i 



CaïïPBell V. Mayor, Etc. , oy the City ov New Yokk. 

' (Circuit Court, s. D. JTew ForTc; Pebruary 4, 1891.y 

1. PaxbmtSjFOb Inventions— Infbinoement— Suit iNiBQtiiTT— PUtADiNO. 

Under Rév. St U. 8. g 4920, wnich requirès that, where the défense tô a suit la 
eqviity I6r the infringement of a patent is prier' knowledgé or Use of the patent 
by ot^fr<) notice. shaU be given with defendant's answer ot thenames and resi- 
dënces'of tlie'perBons having sùch knowledge or makinjg sucb lise, and of thé place 
ùï tho Me, it is not necessary thàt such notibe sliould be under àath. 

S. BaMB— ANSVER.fNDER OaTH-t-PlBÀDINO. 

Wbe.re cçmplainant's counsel in such suit consent to an order that tbe answer 
•hall be cobsidereâ as aménded by the insertion of such défeiiBé and tbe required 
; notifie^ «qeb 'fusent is a wai ver ofany further oath. 

8. BAMB-rAMBNDMENT— SETTINO ASIDK. 

■ " Wh'erë tbé.drdeJ- allowiog the amendmént Wàs made on motion supported by afll- 
davits, amoDgi*<rhich was ona ha^iAg drawiugs attacUed showing the course ot tbè 
->(r^ter 4urin9 the operationoftberelief valve, wbieh was the invention in suit, the 
iàCt'tbt£t'suc*ldrawlnggivesà wrohg impression as to the opération of the, val va 
Is ' nO grouad ' tôt vacatiug tiie order, as bavlng been prœoïied by f alsehood atid 
fraud.: ; :•,,: ■. .i , ■■, 

InBquity^ 

J^axcu» P, Norton, Itarvey D. jSadlock, and Bimu» Q. Wood, for com- 
plainant.- .. 

; i WHKQE'ERi^Ji.; Thîs bililis bmoght fôr infringement of a patent<to 
J^iùneB Jùûbbft for a relief .valVfi iu. steam^ fire-engines, and waa sustaiiied 
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notwithstanding the construction and sale of an engine, the Gov. Hill, 
by the Amoskeag Manufacturing Companyj more than tvro yéars prior 
to the application containing the invention, because that usé was with- 
out the knowledge and consent of the inventor. 9 Fed, Rep. 500, 20 
Blatchf. 67. Afterwarda it was ordered to be dismissed on account of 
that sale. 35 Fed. Rep. 504. Then leave was granted to the orator to 
take further évidence as to surreption in that use, and the exact time of 
that sale, and to the défendant to take further évidence as to any other 
use of the invention by that company more than two years prior to the 
application. 36 Ped. Rep. 260. After that the défendant moved for 
leave to.amend the answer by setting up prior use, and towhom known, 
on the angines of the steamers Powhatan and Knoxville^ and presented 
certified copies of drawings in black of thèse parts, with letters, lînes, 
and arrows in red, attached to affidavits in whioh the affiants stated 
they had put on the red to show the course of the water in opération. 
Thè^ motion was grantèd on terms, and an order to that efifeet was drawh 
by the défendants, and approved as to form by the orator'S counsel, and 
signed; 'Hhat the original answer fîled be, and the same héreby is, con- 
sideïied^s amended, aud isamended, by insertirig" in paragràphs nâmed 
the proposed amendments in hsec verha, and that the réplicatibli stand 
"as the replication to the answer as thus amended, without further rep- 
lication thereto," which was filed. Much évidence has been taken and 
dosed as to the Gov. Hill, other use of the invention by the Amoskeag 
Manufacturing Company, and the engines of the steam-ships, without 
further ansîver or replication. Theorator's counsel had enteçed of rec- 
ord by the examiners many lengthy objections to the taking by the de- 
fendant of the évidence of other use of the invention by; the Amoskeag 
Manufacturing Cpmpany, on the ground that it was not within the leave 
granted,, and of that as to use in the engines of thé stëam-ships, bëcaiisè 
of ho foimal answer setting up knowledge of it, and moved that ail this 
évidence be suppressed for thèse reasonS; and bave no#V upon the évi- 
dence, moved that the order allowing the amendment of the answer be 
set aside for forgery, falsehood, and fraud about its proourement. Thesë 
motions havenow been heard to settle the record for final; hearing. The 
objection to the évidence of other use by the Amoskeag Manufacturing 
Company of the inventiop. is without any foundation in fact. It is within 
the express terms of the order which provided for taking: it. 

Counsel for the orator, to show want ôf an answer, uige that ansi^rers 
înust be made on oath ^y or on behalf of defendantSj.unless waived, and 
that an order of court is not a good substitute for one. While this is 
generally true as to answers either denying the equity of bills or setting 
up défenses, the substance pi the défense to a patent, of priôi:' knowledge 
and use o^ the invention by' ôthers, is thàt the patentée was not an orig- 
inal and the first inventor; and notice only of the names and rebîdëhcbè 
of persons alleged to bave invented, ha^ kôbwledge b'f,' ôr ^séd'thëMn- 
vention before, and the place where used, is required to be given with 
the pleading of the ^lefendants in actions at lawy or ini.the answer in 
àuits in equity, on patents. Rev. St. § 4920. The effect of thé notice 
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would not be added to by the oath. The approval of the form of the 
order providing that the answer was to be considered to be and was 
thereby amended, by making the spécifie necessary insertions, was a 
waiver of any farther oath, if otherwise necessary, and made good the 
notice without dependenûe upon the force of the order as made by the 
court. No further amendment of the answer, as a foundation for évi- 
dence of this défense, appears to bave been at ail necessary. The lines, 
arrows, and letters in red do, in view of the évidence afterwards taken, 
give a wrong impression as to the movement of the water by the opéra- 
tion of the relief valves of those engines. This is relied upon to support 
the charge of falsehood. But it rested somewhat on opinion, and may 
hâve been, and probably was, an error of judgment, rather than a will- 
ful misstatement ôf fact, and honest, rather than wicked. Whichevèr it 
waa, no grdTind whatever appears for any charge of fraud or wrong-do^ 
ing in presentîng the aflBda'vits and drawings to the court in support of* 
the motion fôr leave to amend the answer. And if some tnisstatemenfa 
or malpractîcé had interven«l, although to bis much deprecated, the mo- 
lion was prtiper, the answer was in effect ainended^ the évidence bas' 
been taken ou'eacb side for what it will prove, and the order soùght to 
be vaeated fully carried ont. Under thesé circumstaricès, it could npt 
now properly be set aside for that cause, àny more than' an ëxecùted' 
jùdgment could' be for perjury of some of the witheèses, which counsel 
might hâve known of or sùspected. Thèse charges bfforgery, peijury,! 
and fraud were sb grouhdleSô, and are made in this inotion in such a- 
Bcahdalous mannei;, that the, rpotion, wHiçh is otterwise drawn with 
unreasonable prolixity to greatly needleas length, ought not to remain 
upon the files of the court, but should be suppressed. Let an order be 
eniered denying ail thèse motions, and overruling ail objections to evi-' 
dence therein involved, and suppressin^ the motion to set aside the bf- 
der granting leave to amend the answer, and leaving the cause upon the 
«alendar to stand for hearing in due cpurae, upon the issues raised and 
remaining therein. 



Lamson Cash Ry. Co. v. Keplinqee. 

{.CirciuAtCmin,N.D.OMo,E.D. Jnne 9. 1890.) 

1. Patbhtb ïOB Invention— NovBi/rx. 

Claims 1 and 3 of patent nnmber 803,006, Issaéd Augrist 6, 1884, to Harris H. Hajr- 
den, for impjrovements in store-servioa apparotus, are not void for want of qoveltf, 
and invenfâdii. 

-A Samé^Intkïnôbmïint. ' ■■,■", 

The Hayden patent desoribes a meobanioal send-ofl to impart an initial impetnb ' 
to the carrier as follows: "A représenta a wire-wa?; B, oueof the terminal sup- 
ports; I, a pôrïoràted alide, oôliStraÈtied tothoVe fréely on thè^Jt^ay, and havibga 
terminal ûnger.p,' alsagroo^d pulley,#upp<J|rted by an arm; E, extending from 
the suppor:ti,3; b, a K>>1^9 PuU^T' 09 the support» B; and c, « oord pasaing from tjie 
. sllde. over thé pùlleys, and eztônclinK to a point witbin reacli of thé operator.'", 
Wheti aciïirriet iS in contact with.the flngér of the slide, a snddéii pull of^the çbrd " 
wiU propel ihe slide quickly on the way, stnd inipart the r^^ttired impqMë:td thO/ 
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-'carrier. The clalmBiofthepatentao npt specifr the Sngôr ot the sHdeas^apart 
ofrthè combination. Patent No. S59,875,, gr?,ntea March 23, X887, to David Lippy, 
descMbes a mechaiiièal send-cyf!' sùbstantially the same as thàt of tbe Hayden t>at- 

, eut/ ezcept that, in piape of tbe finger attacbed tP slide in tbe Hayden patent, the 
Llppy bas tbe franie ofthe carrier extended under the -wire-way so as to coiae in 
direct contact witbi 'thé'iend-ofE, and receiVe thé impniàefrom it. Held, that the 
ûqger of the slide is not an: essential élément of the Hayden combination, and that 
thé Lippy send-pfC infringes the Hayden patent. 

In Èqtiîty. 

PhitippyPhelpa & Stovey, F.L. Baldwin, and Edwîn C. GUman, for com- 
plainant. 

E. B. Stoçking, Chas. R. WSleTi and Henry Q. Hedges, for respondent. 

Jackson, J. . The çomplaînant, as assignée and owner of letters pat- 
ent No, 1103,006, for certain new and useful improvements in store- 
service apparatus, issued Augusti 5, î.§84, to Harris H. Hayden, seeks 
by its bill to restrain the défendant from the alleged infringement thereof, 
and for an account. The défenses principally relied on, are lack of nov- 
elty in said patent, and non-infringement. While said letters patent 
describe and claim several improvements, the onjy one involved in the 
preseiît suit is that relating to the propulsion of the carrier, in respect to 
whiçh the spécification says: 

"Insome classes of store-service apparatus it is désirable to impart an ini- 
tial iinpetus to tlie carrier, wbereby it is caused to travel by momentum upon 
the wàys. Heretofore such impetûs bas generally been imparted directiy by 
tbe bànd of the operator, necessitatih^ tbe banging of the ways low dowii, or 
placing tbe operator in an elé^ted [losition, while tlie force which can be àp- 
plied tothe carrier in this way iaseldoin suflScient to propel tbe carrier for 
any grt^at distance. To avoid tbe becessity of lowering tbe way, or placing 
the vperator in an elevated position i^nd at tbe same time etfectually apply 
suçb force as will suflSceto propel the carrier for tbe lungest required dis- 
tancé,! employa mechariical send-off ùnder ihè control of the operator. Tliis 
send-bff is constructed so as to be mii>veâ Or controlled by the operator to im- 
part a forcible and sudden moveraétit to thé carrier upon tbe way, and sucb 
send-ofls are placed at the opposite ends of tbe way, or at une end only. " 

The spécifications then describe two propelling devices. The one first 
referred to is not in controversy, and need hot be noticed. The other 
form of propelling device, wlîich it is claimed défendant wrongfully 
used, is described as follows: ;: - * - 

"A construction whicb is most effective is illustrated in Figs. 1 and 2, iu 
wblch A représenta a wire-way; B, oqeof; the terminal supports; I, a per- 
forated slide, constructed to move freely on the way or other lilje support, and 
havin;; a ternxinal fînger, p; a is a grooved pulley, supported by an arm^ E, 
extendingifrom tbe supporti B; 6, a guide pulley on tbe support. B; and c, a 
cord passiDg from ibe slide over the pniieys, and extending tu a point within 
reach of tbe operator, wbere it may be provided with a bandle or connected 
toa tr^adlt^i"; , - ,>r;- 

The ôiii^^tion of the'bpparattia ia t^us deséribeâ in the spécification: 

" Wheô aJsarrier, T, is in tontact wttb the flnger» p, of tbe slide, and tbe 

latt«i'is in tbe position shown iii dotted lihes, (Fig. 2) a sudden downwàrd 

movetiient of tbè cprd, c, imparted bytbe operator, will propel the slide,!, 

quickly upon the w^y, and impart tbe required impulse to tbe carrier. A 
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second cord.cf.Fig- 2, passing overi a pulley,,&', may be used to retract thp 
Blide. It will be îfound, howevei', tWat In'tiiosl instances the momentum of 
the incomihg caitfiers will catry the prOpellin g dévices tb the backward posi- 
tions." 

The résulte seçured or attained by this propellihg.device are thus 4e- 
scribed: 

"By the use of a send-ofE or propelling deyice as described, the carriers are 
not only operàted upon elevated ways by attendants upoh the floor of the 
store, bût it is possible to impart such a powerful impulsé to the carriers thàt 
they may be sent long distances npon level ways or up ihclined ways, thereby 
dispensing with continuously operating conveyers, heretofore considered neC- 
essary, while thespeed is increased in proportiontotheforceof the impulse^" 

The first iand second clàîms ôf the patent are as folloWér 

"(1) In a store-servicç apparatus, the corôhination, with a way or ways, pf 
one or more carriers, propelling devices constructed to pùSh the carriers, and 
appliances, snbstantially as described, exténding f rom the propelling devices 
to the opeFiltor's desl;, whereby said propelling devices may be môved by the 
operator to impart initial movemest to the carriers, substaiîtially as set fortb. 
(2) The combination, in s storief-eervice apparatus, of a way siippprting, one 
or more carriers, a movable propeller to pusb the carne|:s on the wayto i^oi- 
part initial movements thereto, and appliances, substantially as .described, 
wherébythe sàid propeller œ'aybe directly opefated by the attendant fk-6in 
the counter below the way, siibBtantially as set forth;" ' ' 

While thèse two claimp are differenily eîcpressedi,. ,tij!sy cover or enfl- 
body substantiaUy the sara^ combination, devices ç»r. deviens in etore- 
service apparaitus, and n^pd not therefore be considered separately. The 
conjibination thus described, and embodying the p^tented improverpent 
and invention, consists of, tbç following éléments, viz.: First, a wire- 
w»3? on wbich the, carrier is to travel}; «econd, a. ç£uti,ei with wbeels so 
constructed and arranged as to run readily froinji oiie end of the way to 
the other; iAird, a movable propeller or propelling, device for pushing 
the carriers in Bïjch way and for such dista,qce, ap will impart to it mo- 
mentum suffipient to carry it the entire leijgth of the way, the proposed 
form of such mpvable propeller being ths^t of a perfpraited slideor blpck 
supported upon, and moving backward apd forwjard oyer, the wirçrWay; 
fourth, mecbaniçal appliances copsisting of a cord pasMng irom the pro- 
pelling slide oyer puUeys, and (Jowi^jtp the salesmftn,,eo that the op- 
erator, by giviqg the cordia Siudden, fojfcible pull or movement, moves 
thp propelling device, whiçhpushes thie carrier, and imparts to it such 
momentum as to çafise it tçitravel over the wire-waytp destination. The 
défendant bas set up in his answer, and introduçjed în évidence, a num- 
Ijer of patenta, fçreign and dçomeetic, which it iaclaio^pd apticipated ithe 
.:payden patent. ,5?he patents; relied on as showji^, devices wbich ap- 
, tieipated the one sued on are too numeroua to be separately nojticed and 
analyzcd. The defendant's expert, Massen, is exà^mined as to 13; of saii^ 
patents, wbich were considered the strongest in, def^dant's feyor. ït 
isnot claimedor stjatçd by said expert th^tî,any pne pf the jsjaid patents 
aets forth or shovps the combination of dgvices whi^:;fo;rm the sp^jeçt 
pf » the first a,n4; (second çiaims pf tlie lia;^4pft P^^^!^: SM4 f^P^J*» k9Wf 
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ever, expressés the opinion that, in the light of said earlier patents, no 
invention was required to make the coiabination of devices found in 
said Hayden patent; that, in view of the state of the art as shown in 
the several patents submitted for his examination by the défense, noth- 
ing more was required than ordinary mechanical skiïl to accomplish the 
combination embodied in the patent sued on. On the other hand, com- 
plainant's expert, Foster, testifies that no one of said patents introduced 
in évidence, nor ail of them taken together, sets forth or suggests the 
combinatipii patented by Hayden, and that Hayden's patent does in- 
volve invenUon . After a careful examination of the varions patents relied 
on by defendiant as anticipating the Hayden improvement in store-serv- 
ice apparatuB, or as showing that his combination requires nothing more 
than mechanical skill to èffect, the court is clearly of the opinion that 
thé defetse of want of novelty in said Hayden patent is not sustained; 
that the combination set forth in the first and second claims of said pat- 
ent did involve invention, and constitutes a valid patent. AU the 
structures or devices set up by défendant fall far short of either antici- 
pating or of suggesting thé Hayden combination; and in none of them 
were there any propelling devices such as is shown in the Hayden patent 
to push the carriers on their way for a certain distance, and impart to 
them such momentum as to carry them to their destination, whether the 
distance was long or short, and whether the way or track was level or 
inclihed, and so constructed as to be directly operated by a single move- 
ment or pUll upon a cord by the attendant. The court is, therefore, 
clearly of the opinion that claims 1 and 2 of the patent sued on are not 
lacking in novelty, and that the combination therein dèscribed consti- 
tutes à valid patent. The proceedings in the patent-office, as shown by 
the file-wrapper and contents, in no way lirait or rëstrict the combination 
on whîch Hayden was finàlly granted his letters patent. An examination 
of thèse proceedings will show that Hayden's claims were originally so 
broad as to cover any propelling device. They were properly disaUowed, 
from time to time, until he was brought down to the combination con- 
tained in his particular structure, and for which the patent was issued. 
His is in no sensé an original' or underlying inventioii, entitled to a broad 
construction, but merely a combination patent, whose claims should be 
fairly and reasonably construed in the light of the spécification and de- 
scription given by him of his invention or improvements. This is ail 
that is clàimed for it, and thus far the law protects his patent. The 
authorities on the question are too well settled and understood to take 
time in citing and commenting on theEa. 

It is next claimed for défendant that the patent sued on should be so 
construed as to read into said combination an additional élément, con- 
sisting of the finger,p, on the propelling slide, which strikes or comes in 
contact with the carrier frame below thewheels; that without said finger 
extending forward in advance of the frame or body of the slide or pro- 
pelling device the latter would not, according to the spécifications and 
drawings, come into contact with the carrier so as to impart to it any 
impulse or morement whatever. This daim is made and rests upon the 
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theory ia,dvanced by defendant's expert, Massen, that the small pulley, 
a, over -which passes the cord, c, by which the operator moves the slide, 
I, is directly over the wire, A; along which the carrier travels, and op- 
érâtes to stop the carrier at the point where said pulley, a, is located; 
that, such being the effect of the position of the pulley, a, the only way 
by which the propelling slide, I, can operate to give an initial impetus to 
the carrier is through, the projecting finger, p, with which the slide is 
provided, and should be constructed to extend beyond said pulley so as 
to reach and corne into contact with the hanger of the carrier in order to 
give the latter any impulse or forward movement. It is conceded by 
defendant's said expert that the spécification and drawings may admit 
of a différent meaning; that they may mean that said pulley, a, is lo- 
cated on the side of the wire, A, so as to permit the carrier, in its back- 
ward movement, to pass beyond said pulley, and reach the propelliiig 
slide, I, when the latter is in the position indicated by the dotted lines 
in Fig. 2 of the drawings. Complainant's expert, Foster, strongly main* 
tains and supports the latter meaning as the true and correct construc- 
tion to be placed upon the spécification and drawings. It is not deemed 
necessary to review in détail the opinions of thèse experts. In the opin- 
ion of the court, the expert Foster bas placed the correct construction 
upon the patent in respect to the location and opération of the little pul- 
ley, a. If the question was éven more doubtful than it is, still the court 
should résolve such doubt in favor of the complainant, under the prin- 
ciple that a patent will not reçoive a construction which would render it 
invalid when it is susceptible of a, différent one consistent with its valid- 
ity. Goodyear V. Dam, 12 0. G. 1; Corn Planter Patent, 23 Wall.' 181. 
While said finger, p, is mentioned in the spécification, it is not described 
or referred to as an essential part of the apparatus, and is not made a 
part of either the first or second claim. The patentée having omittedit 
as an élément of the combination covered by said claims, and it not be- 
ing essential to the successful opération of the improvements claimed in 
store-service apparatus, it should not be read into said claims for th© 
purpose of limiting or narrowing the patent by making the combination 
îndude an additional élément to those mentioned in said claims, 

The store-rservice apparatus used by défendant is constructed in sut»- 
«tantial accordance with a patent No. 359,875, granted March 22, 1887, 
to David Lippy. The spécification of this Lippy patent thus describes 
the opération thereof : 

"It will now be seen that, taking the car in the position sbown in Fig. 1, 
■ — ready for starting,— a sudden jerk upon the handle, L', will draw upon the 
«ord, L, and starter, K, which in turn forces the car f rom its position with 
an impetus suflBcient to cause it to travel to the opposite station. Âlthough 
the motion imparted is sudden, still, by reason of the cord, L, passing over 
the pulley, F, the starter will travel nearly the entire length of the arrn, thus 
imparting a pushing, steady motion, the impetus being suflScient tp carry tfaè 
«ar to the opiposite station. * * * It is aiso apparent, by referring to Fig. 
S, that the impetus of the carriage will be sufiBcient to carry the starter, K, 
«f the receivingistâtion, backto its proper position; so that, ail thatiSineçes- 



25Ô FEDSBAL EEa>OETEB, vol. 45. 

B$3j to be done is tû give the Ëàndle, J/, a pull, and the carriage, witb It» 
çasb or other article, will be quicklyand noiselessly transfened overthe cable, 
B| to tbe opposite station. " 

From this description of the apparatus ns'ed by défendant, and from 
the model thereof introduced in évidence, its construction and opération 
is practically identical with that of the Hayden patent. The combina- 
tiofl embodied in defendant's store-service apparatus contains substan- 
tiîdly the same éléments, performing the same functions, and producing 
thé same results as in the Htiyden patent. It consists of a track or ca- 
ble, B, similar in ail respects to the wire-way, A, of the Hayden patentj 
of a carrier, called a "car" or "carriage," movable on and along said 
track or way, between stations, the eame as complainant's carrier; of a 
pro|pèlling device, designated as a "movable block" or "starter," K, per- 
foratéd longitudinally, so astowork upon said track or way, which passes 
throùgh it, corresponding literally with the propelling slide, I, of the 
Hayden patent; and, lastly, of a rope, cord, or chain, L, connected to 
the front portion of the "starter,^' K, and passing forward along the top 
of the arMû, D, over the puUeyi P, and rearward under said arm, and 
over the puUey or roUer, ï, ând extending down a convenient distance, 
where it is provided with an operating handle, corresponding substan- 
tiaUy, except in the location or position of the pulleys, with the appli- 
ancès contiained in the apparatus for starting the "slide" or propelling 
device of the Hayden. In the Hayden patent the forward grooved pul- 
ley re suppbrtéd by an arûi exteiiding from the support, B, while in the 
defendant's apparatus the puUey, P, is supported by the wedge-Bhaped 
arm, D, extending from a like support. In each, the propelling "shde" 
or "starter" is limited in its forward movement by this forward pulley, 
qver whiéfer the cord passes. In each the carrier or carriage is pushed 
forward bjj^ thô propelling "slide" or "starter" to the point where the 
front pulley is located, thereby imparting to it such impetus or mo- 
inentum as tô carry it to the opposite station. In each, the propelling 
device is supported in substantially the same manner, and is started or 
set in motion by the same means, viz., by the operator pùUing upon the 
cord connected with "slide" or ''starter," and passing over the two pul- 
leys. The arrangement in defendant's apparatus by which the cord is 
made to eitetid under the carrier or carriage, and over and under the 
wedge-shaped arm, so that a pull upon such cord will start the propel- 
ling slide or movable block, and force it against the car, thus impart- 
juig the requ^isite impulse to the latter, présents no aubstantial difierence 
to that fimployed in complainant's apparatus. The pulleys and cord in 
the Hayden platent are differently located, but such différence of loca- 
tion constitutes no substalitiàl ormaterial différence between the two de- 
iirices. in hoth,.the apparatus is operated in substantially the same way, 
performs, t^lBfSkrae functions, .and produces the same resuit. 

It is eaid that the appara^^sused by the défendant has no projecting 
finger on Ibe movable block or 'f starter," like thç fiqger, p, of the com- 
plainant's slide. While this may be. literally true, it has already been 
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shown that said finger, p, is not an élément of complainant's combina- 
tion. But, aside from this, it clearly app^sthat.the frame below the 
■wheels of the carrier employed by défendant projects endwise beyond 
the wheel to such an extent that the propelling slide or starter will come 
in contact with this extended frame of the carrier without striking the 
wheel thereof; and that the effeçt bf this pïojecting frame in receiving 
the concussion from the "slide" or "starter, "and protecting the wheel of 
the car, is prècisely the same as that of the fingef, jj, ùpon complainant's 
"slide." , In other words, défendant prevente the contact of the propel- 
ling slide or movable block with the wheels of the carrier by extending 
the frame or hanger of the latter beyond the wheel, whUe the Hayden 
patent effects the same object a;nd resuit by extending the lower side or 
îrame of the slide so as to reach and come in contact with the frame of 
the carrier before the slide reaches the wheel of the car or carriage. The 
purpose of the arrangement in each case is prècisely the same, viz.,' to 
protect the wheel of the carrier, and avoid retarding îta initial move- 
ment. It is certainly not material whether the projecting part of the 
frame, called the "Pinger, p," in the Hayden patent, is placed on the 
slide or on the carrier. In each case, such projection, whether on the 
slide or on thé carrier, is intended to serve, and dôes serve, prècisely the 
same purpose, neither involvea invention, and neither constitute an élé- 
ment of either apparatus. The court is accordingly of the opinion that 
the store-service apparatus used by the défendant infringes the first and 
second claims of the Hayden patent in suit. 

The conclusion of the court upon the whole case is that there should 
be a decree for the complainant sustaining the validity of its patent as 
to the combination contained in the first and second claims thereof, and 
adjudging that the défendant infringes said claims in and by the store- 
service apparatus now used and employed by him; that défendant bô 
enjoined from using such infringing apparatus; and that he account to 
complainant for such damage as it may bave sustained because of such 
infringement, to ascertain which the usual référence to a master, to be 
sdected, may be had. 
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American Road-Machine Co. v. Pennock & Sharp Co.' 

{Cireutt Court, E. JD. Pmnsylvanla. November 11, 1890.) 

PaIbnts roB Inventions— VAMDiTT—CoMBiNATioiî—lNVBNTioif. 

The noveltjr claimed in plaiutifl's patent was the combination wlth a common 
form of road-making machine of momentum wheels, adapted to aot as a balance 
agalnst the weight of the blade-lifting device. Smaller and llghter wheels had 
been used in a similar combination in road-maklng machines, and wheels operating 
by their inertia to store up power f rom the easier part of the opération to be éx- 
pended during the more diffloult were old, and had been used in fly- wheels, capstan- 
wheel8,.street-oar brake-wheels, and bld-fashioned spinning- wheels. îleld, the 
adoption of the relative weight of the wheels used in road-scraping machines and 
the weight of the scraper and attachments, so tbat the momentum of the wheels 
would be of essentlal value in the adjustment of tte scraper, does not involve in- 
vention. FoUowingHoUister v. ManvfactuHng Co., 113 0. S. 59, 5 Sup. Ct. Rep. 
717; Duster Co. V. ieuî/, 43 Fed. Rep. 881. 

The suit is for iofringement of claims 4, 10, 11, and 13 of letters pat- 
ent No. 331,920 issued to G. W. Taft for road-making machines. The 
claims read as follows: 

(4) The combination with a diagonal scraper supported in connection with 
a wheeled carriage and adapted for upward and downward adjustment inde- 
pendeutly at either of its ends of an operating wheel (or wheels) for effecting 
such' adjustment, adapted to àct as a momentum or fly wheel as set forth, 
whereby the peripheral weight of said wheel Is utilizèd to assist in the adjust- 
ment of the blade substantially as hereinbefore explained. 

(10) In a road machine, the combination of a scraper-blade adapted for .up- 
ward and downward adjustment at its respective ends, an operating hand- 
wlieel (or wheels) connected therewith for eflecting such adjustment and a 
brake (or' brakes) acting against saïd Wheel to arrest mbvement thereof, and 
retain the parts'substantially as set forth. 

(11) In a Wheeled road-scraper, thè combination of a scraper-blade adapted 
for upward and downward adjustment at its respective ends by a strap or 
chain ^one orimore) pne end wherçpf connects with the lift-bar or lever, whil© 
the otherend is arrangea to wind onto the pinion or hub pn the hand- wheel 
or onto a sheaye geairéd to the hahd-wheel hub. 

(13) In a road machine, the combination with an oblique Scraper suspended 
beneath a carriage or body mountedon front and rear wheels, of means for im- 
parting independent upward and downward adjustment at the respective ends 
of said scraper provided with hand-wheel and pinion devices for imparting 
movement thereto, and stops or brake devices acting in connection with said 
hand- wheels for retaining the parts at positions of adjustment substantially 
as described. 

The défense assails the patent, and dénies infringement. 

Joshua Pusey, for complainant. 

West & Bond and M. B. Philipp, for respondent. 

Butler, J., (afier stating the facts as above.) The combinations de- 
scribed contain nothing new unless it is the use of "momentum hand- 
wheels." Ordinary hand- wheels in similar combinations, for anaiogous 
purposes, are old. This is abundantly shown by the record. I need 

•Keported by Mark Wilks Collet, Esq.,ol the Philadelphia bar. 
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ODly cite the patents of Day, No. 204,205, Dyson, No. 78,683, Smith, 
No. 297,861, Edwards & Durkee, No. 275,614, and Cook, No. 326,719. 
The claim of novelty rests alone on the introduction of hand-wheela 
"adjusted [in the patentee's language] to act as momentum or fly wheels." 
This appears very distinctly, not only from the state of the art, but also 
from the history of the patent — the rejection and amendaient of claims. 
In the plaintifï's brief it is said the invention "consists in the substitua 
tion of momentum wheels for the scraper-raising levers of road machines, 
and in combimng with them a brake which will hold the blade in its 
position." In court it was conceded that without the peculiar wheels 
the combination was old. The question whether the introduction of 
thèse wheels into the combination is new, alone, therefore need be con- 
sidered, on this branch of the case. Webster defines "momentum" to 
be the "quantity of motion in a moving body; bdng always propor- 
tioned to the quantity of matter multiplied into its velocity," and a fly- 
wheel, aaone "that equalizes its momentum, or accumulâtes power for à 
variable or, intermitti^ig résistance." AU revolving wheels possess this 
quality, proportioned to their weight and velocity; and are capable of 
use as "momentum" wheels, — the term signifying those whose mo- 
mentum is utilized in working machinery. It is only necessary that the 
résistance to their motion be properly adjusted to their force. This well- 
known law of physics bas long been employed in the mechanic arts. 
Mr. Taft says in bis spécifications: "The rims of the wheels must be suf- 
ficiently heavy to act as a balance against the weight of the blade-lifting 
device, so that the momentum of the wheel will assist in manipulating the 
machine." This is an accurate description of "momentum wheels," and 
their common use. As before stated, thèse wheels are old; and hâve 
long been applied to such purposes, in various de vices. The plaiiitiff's 
(expert, Mr. Brevoort, says: 

"IthaS' long been known that in cases where a continuous power was ap"- 
plied but the résistance to, be overcome ia unequal, a heavy fly or balance 
wheel will stpre some of the power expended during the éasier part of the op- 
ération, and expénd it during the more difficult part of the opération; that 
part of the power which îs not needed at one stage is utilized at the other, 
whéréit is néeded. For èixample, where a crank is used less power is needed 
todrivethe crank, whenlt is descending, aided by gravity, than When it is 
«scendiQ^. Jn such cases a heavy fly-wheel equalizes the motion by storing 
some of the surplus power applied when the crank is descending and expend- 
ing it to. belp the crank in its ascent. " 

He nçiight hâve enumerated many similar instances of its use. The 
novelty claimed, as we bave seen, does not consist of a new or peculiar 
wheel, but in the use of the old "momentum wheel" in a common de- 
vice, for regulating road-scrapers. Mr. Taft substitutéd this wheel for 
the smialler one previously used in such devices. 

While 1;he, language of the tenth and thirteenth claims does not limit 
them to such wheels, the limitation must be implied or the claims de- 
•nlared invalid on that accpuut. Does the substitution of the heavier 
wheel Ibr the lighter pne embrace patentable novelty? Granting that the 
;as6.pf such wheels for this purpose is new, it seema to be analogous to 
^Jf# \^Be8l,p^^y|fl.l;sly «fffie of 1i^era• Whether ag flyrwheela, ruddjejwregr 
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.uliiting,wheels.(a8 seen io Tyler'a fpàteat) pump-opefating wHeels (as in 
Jjj'ôiQ^ patent) strèet-car bfake-^bééls, crank-shaft wbe^, («à in Boon^s 
patent,) the largerjipmning-wbeelsôf 50 years âgô, àûd ail otheirà whose 
'momentum was latilized, they we^e' employed to aid in wôrking the at- 
■tachèd machinery» It does «ot seém! important, as ttie plàintiff urges, 
whether'tbe momentum is sufficient to continué thé work, tëmpotarily, 
aiter the propulsive force is withdrawn. The principle àppliéd, and the 
uses made of it, are the same, where itis sufficient and where it is not. 
The insufficiency arises only from the disproportion of ike wheel to the 
résistance. The moflientum of the capstan-wheei (itself) winds the 
slackenedi cable, Day's rudder-wheel and Lyon's pump-wheel continue 
the work, as Mr. Bâtes testifies, after the hand is reib&ved; and thè 
larger spinning-.wbeel (now disuSed) drove the spindle after the hand was 
withdrawn.^(While tfais latter Vbeel is not mentioned in the record, it 
is a matter of common knowledge, and may be referred to by wayof 
illustration.)-^!!! aU instances where the momenturn of wheels has been 
utilized inmechanical'Contrivanoes, it has been enaployed to âid in their 
propulsion. So Mr. Taft employs it; Theuseisnot,therëfore,new. But 
it is clear that Mr. Taft was the first to apply such wheels to devices 
for regulating road-scrapers. The old wheels èniployed in Sueh devices 
had momentum, and differed from hjsônly in that they weréligh ter. As, 
however, there waa no standard for the size and weightOf the old wheels, 
it is probable that in many instances even this différence did not exist. 
Those caJled for in Lyon's patent seem to be heavier than hîs. The 
plaintiff does not confine himself to wheels of any particular size or weight; 
but construes bis patent to cover ail wheels whose momentum can be 
used in operating the device. ThOse of the défendant are materially 
smaller and lighter than the plaintiff uses; yet they are complained of 
as infringing, because as Mr. Brevoort says, if "giteat force is applied 
80 as to obtain a high rate of speed " their momentum càn be utilized. 
This dolibtless may be Said as truly of many of the old wheels employed 
in sUeh devices. If sufficient speed is obtained they will store enough 
momentum to continue motion for a brief period. Thus construed it 
can bardly be doubted the patent is anticipated. Granting, however, 
that he was first to see the importance of constructing wheels with such 
relation fo the weight of the scraper and attachments, as would render 
theit ibomentum of essential value in its adjustment, did this embrace 
invention? As was said in Duster Co. v. Levy, 48 Fed. Eep. 381, what 
consti tûtes invention bas beeil so fuUy and repeatêdly discussed that fur- 
ther élaboration would be waste of time. Two-thirds probably of ail 
suits brought to enforoe patents hâve involved it, and more time has 
been employed in its' considération than has beenexpended on any other 
question of patent law. 

As is said by the suprême court itiSoUider v. Mànufaduring Cb., 113 U. 
S. 69, 6 Sup. et. Rep. 717, a device which displays oïily the expected 
skill of the maker's calling, and involves orily the exercise ofordinaryfacul- 
ties of reasoning upon materials suppliedby spécial knowledge and facil- 
ity of manipulation, resulting from habîtital intelligent practice, is in no 
sensé a créative work of inventive faculty, and such as the constitution and 
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patent laws aim to encourage and reward. Itis something, as the court 
further says, at page 72, 113 U. S., and page 724, 6 Sup. Ct. Rep., 
"which springs from an intuitive facuîty of the mind put forth insearch 
of new résulta, or new methods, creating what had not before existed, 
or bringing to light what lay hidden from vision." In other words it is a 
new thing produced by the exercise of the créative or inventive faculty, and 
not by the eraployment simply of common reasohing applied to existing 
and known facts. Patents are conBtantly ovérturned for want of invention 
wbereits absence is not dlearer than in this case. The later volumes of 
reports are fulL of such cases; eight being found in 132 U. S. It is suf- 
ficient to cite a few of them. HoUister v. Manufacturing Co., 113 XJ. S. 
59,-5 Sup. et. Rep. 717; Thompson v. Boisselier, 114 U. S. 1, 5 Sup. Ct.' 
Rep. 1042; Pemsylvania R. Go. v.LocomOtm E. S. f. Co., 110 U. S. 
490, 4 Sup,' Ct. Rep. 220; Bumyv. Manufadunng (h., liO U. S. 131, 
4 Sup. et. Rep. BSyWeirv. Mm'den, 125 U. S. 98, 8 Sup. Ct. Rep. 869; 
EoUand v. Shipley, 127 U. S. 396, 8 Sup. Ct. Rep. 1089; Arcm v. iSaii- 
way Coi, 132 U. S. 84, 10 Sup. Ct. Rep. 24; Dot/ v. Railway Co., 132 
U. S. 98, 10 Sup. et. I^ep, 11; Roemer v. Sernhdm, 132 U. S. 103, 10, 
Sup. Cf. Rep. 12; Watmtv. RaUway Oo., 132 U. S. 161, 10 Sup. Ct. 
Rep. 45. 

In this view of thelaw I think it mustbe held thatMr. Taft's substi- 
tution of the heavier wheel, and conséquent' litiliKation of its greater mo- 
mentum, did not embrace invention. Any compétent mechanic whose 
attention had been called to the difiBculty of operating the device with 
the smaller Wheel (its téndeaicy;to reverse) would, I believe, hâve seen 
the importance of increasing its size and wéight, and thus increasing its 
resisting force-^^would hâve seen that this, alone was neèded to overoome 
the tendency. Mr. Taft did no more. liis discovery was the resuit of 
applying common reason to known facts. There does not seem to be 
an3'thing like invention aboUt it. 

It is not sufflcient that a patentée has seen and applied what others 
hâve overlooked and thus mâde valuable imprôvements. Results ob- 
l^dnable by common reason are often thus overlooked, as in the case of 
the revenue stamp, involved in HoUister v. Manufactming Qo. , above oited. 
There the improvement made was of great utility and the means of mak- 
ing it had been oveflooked, thoUgh the importance of some such change 
had been feiti for » long lime. Yet the court held that it did not em- 
brace invention. As is said in Pearcev. Mulford, 102 U. S. 118: "AU 
improvement is not invention , and entitled: to protection as such. Thus 
to eptitleit, it must be the product of someexercise of the inventive facul- 
ties, and it ninst involve something more than what is obvions to per- 
sans skilled in tha art tosyhichit relates."; ! 
: I hsye not overlooked the presumption to which patentées are entitled. 
In vieWihflwevgr pf the numerous instances in which patents are over- 
turnedj tii© presumption is not entiÛed to very great weight. In a ma^ 
jority of cases, where assalied they are descltoed invalid. For reasons 
etated the bifl must be dismissed. 
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WiBT 0. HicKS et al. 
(CUrcuU Cov/rt, 8. D. New Tork. February 28, 1891.) 

1. Patbntb pob Inventions— Focntaik;Pbn— Anticipation. 

Letters patent Nos. 260,1.34, issued June 27, 1882, to Marvin C. Stone, and S11.554, 
Issued February 3, 1885, to Paul B. Wirt, forfountainpens, in whioh the ink is led 
to the nibs by caplllary attraction between the pen and a lip which extends into the 
ink réservoir, were not antioipated by Britlsh letters patent No. 3,858, issued Ootober 
2, 1869, to John Butoher, and letters patent No. 14,425, issued March 11, 1856, to A. 
F. and C. M. H. Warren, for pens having ohannels for guiding a flow of ink by 
gravity which might produoe capillary attraction to aid the fipw. 

8. Samb— Infbingbmbnt. 

Said letters patent are infringed by a pen in which the ink is drawn f rom the 
réservoir by capillary attraction, thongh in it the atmospherio pressure which sus- 
tains the itâi and régulâtes its flow.is assisted by a disk with holes in it iustead of 
a nozzle, as In the Wirt pen, and though the extension of this disk into the réservoir 
Is différent f rom the lip in the Wirt pen, since thèse parts, though différent, dp the 
same things in substantially the samé way. 

8. SaMB— APPMOATION— Amendmbnt bt Attornbt. 

Where an application for patent is made by the inventor during hls life by afe- 
tomey, the fact tbat changes were made by the attornejr in the spécifications and 
claims without new oaths wiU not invalidate the patent, since a discrétion as tothe 
allowanœ of such amendmeats is vested in thecommisslouer. 

In Equity. Bill for injunction. 

Walter S. Logan, for oomplainant. , 

James A. Whitney, for défendants. 

Wheelbb, J. This suit is brought upon letters patent No. 260,134^ 
granted June 27, 1882, to. Marvin C. Stone, and No. 311,554, granted 
February 3, 1885, to the orator, for fountain pens, in which the ink is 
led to the nibs by capillary attraction betweeii a lip and the pen, and in 
those of the latter the ink is brought within reach of the attraction by an 
extension of the lip into the réservoir. The défendants' pens are made 
under George H. Sackett, and letters patent No. 349,753, granted to 
him September 28, 1886. Thèse inventions were under consideratioh 
on substantially the same évidence in Sackett v. Smith, 42 Ped. Rep. 846, 
brought against a dealer in the orator's pens; and the question of their 
order in time was passed upon. The conciusîoiï upon this was tha;t 
Stone's was first, the orator's next, and Saokett's last. A oareful ex- 
amination of the évidence now leads to the same resuit j and the reasons 
there given for the conclusion are fuUy concurred in. The novelty of 
the inventions of the orator's patents is further questioned upon several 
prior patents, and most closely upon British patent No. 2,858, of 
October 2, 1869, to John Butcher, and American patent No. 14,425, of 
March 11, 1856, to A. F. and C. M. H. Warren. Each of thèse de- 
seribes channels for guiding a flow of ink by gravity, which might pro- 
duce capillary attraction to aid the flow, and might not; neither dë- 
Bcribes drawing the ink to the nibs by that process. Stone's invention 
stands first as to tbat, and the orator's flrst for extending the lip into 
the réservoir. The validity of both of the orator's patents is further 
questioned, because after the applications were filed important changes 
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"were made by attorney in the spécification and claims upon which the 
patents were granted without new oaths. The proofs show that the in- 
ventions patented were made by the inventors, respectively, before the 
making of the applications. Amendments in correction or amplification 
by attorney appear to be allowable. Eagleton Manufg Co. v. West, etc. , 
Manufg Co., 111 U. S. 490, 4 Sup. a. Rep. 593. Whether proposed 
amendments come within the scope of what is proper in that behalf must 
rest largely in the discrétion of the commissioner, while the inventer is 
alive, and prosecuting his application by attorney. If the patentée was 
not tbe first inventor, or was not alive, and capable of having an attorney, 
or of prosecuting the application at the time of the amendment, the pat- 
ent might fail. Eagleton Manufg Co. v. West, etc., Manufg Co., 18 
Blatchf. 218, 2 Fed. Rep. 774; 111 U. S. 490, 4 Sup. Ct. Rep. 593. 
Thèse amendments do not appear clearly to hâve been outside of the 
commissioner's discrétion, nor within any of thèse disabilities. None 
of the défenses or objections to either of the patents appears to be ten- 
able, and both must therefore be considered as valid. This conclusion 
îs borne out, to some extent, as to the orator's own patent by Wirt v. 
Broion, 30 Fed. Rep. 188, 32 Fed. Rep. 283. AU thèse pens hâve a 
réservoir in a handle, closed at the top, in which the ink is sustained 
partly by atmospheric pressure. In Stone's this pressure is assisted by 
Bponge or other porous material between the body of the ink and the 
pen, which also assists in regulating the outflow of ink and influx of air. 
Tn the orator's this pressure is assisted by what he calls a "nozzle," with 
openings through it for the outflow of ink and influx of air, and which 
bolds the lip and its extension in place. In the défendants' this press- 
ure is assisted by a disk, with holes through it for the outflow of ink 
and influx of air, and which supports a lip for leading ink to the nibs 
by capillary attraction, and an extension into the réservoir for keeping 
ink within reach of the attraction. The form of the disk is very différ- 
ent from that of the nozzle, and that of the extension from the disk into 
the réservoir very différent from that from the lip through the nozzle 
into the réservoir, and the form of the lips is somewhat différent; but 
still thèse parts do the same things in substantially the same way in 
each of thèse respective pens. Stone invented and patented the capil- 
lary feed; the orator the extension from the feed into the réservoir, in 
fountain pens. Neither invented mère improvements on thèse parts, al- 
though they were only improvements on such pens, but each invented 
the part itself in that combination. Each by his patent became entitled 
•■.o a full monopoly of what he had so invented and patented. Sewing- 
MacUne Co. v. Lancader, 129 U. S. 263, 9 Sup. a. Rep. 299. The 
disk and extension into the réservoir of Sackett may be, and probably 
are, improvements upon the corresponding parts of the orator's pen; but 
taking the patented parts to build upon is none the lessaninfringement. 
The défendants bave taken a part, at least, of the patented invention of 
each patent, as they are now considered. The orator therefore appears 
to be entitled to a decree. 

Let a decree be entered for an injunction and an account, with costs. 
v.45F.no 4 — 17 
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Waite V, Chiohbstee Chair Co. 
{ClrcwU Court, S. D. New York. Pebruary 38, 1891.) 

1. Patbsts fob Inventions— Child's Chaib— Utilitt. 

Letters patent No. 824,938, issued February 24, 1880, to Joseph W. l^enna for a 
cOmbication cblld's high chair and carriage, consisting of the trame of a low chair 
on wheels, hinged Àt the lower front corners to the upper front corners of a frame 
to support It as a high chair, with a bail hinged to the lower frame for a handle to 
the Carriage, turning under a yielding rest beloW the rear stretcherof the upper 
frame, to support the back as a high chair, are not void for wantof utillty, thouçh 
a chair made of this oombination alone :wo«ld be llable, when used as a high chair, 
to tlp forward, so as to throw the chUd out, by the weight of the child when thrown 
forward. 

8, Samb — ^Infringembint. ' 

Said patent is Infringed by a chair which diflers from the one described In the 
patent only in dispenàihg with the yielding rest, and carrying the bail np to the 
eeat of the chair, where it will be held in place by the seat, and will support the 
back part of the chair. Following Thom/pson v. Derby, 38 Fed. Rep. 830. 

& Bamb — Injtjnction— Lâches. 

Where a défendant bas been manufaoturing an infrlnging article for 10 or 11 
years, and the patentée has known of it for 5 or 6 years without making objection, 
a preliminary injunctioh will not be granted to restrain the inf ringement. 

In Equity. 

/. E. Maynadier, for complainànt. 

A. V. Briesen, for défendant. 

Wheeler, J. This suit is brought upon letters patent No. 224,923, 
dated February 24, 1880, and granted to Joseph W. Kenna for a child's 
chair and carriage. Thompson v. Derby, 32 Fed. Rep. 830, in the 
circuit court for the district of Massachusetts, was brought upon this 
patent. The second daim, which is the one in controversy hère, was 
held to be valid, and the chair alleged hère to infringe was held to be 
an infringement. The principal questions hère, therefore, are whether 
this case diË'ers materialîy from that, and, if so, to what resuit it leads. 
The patent is for a combined high chair and low carriage, convertible 
into either by hinging the frame of a low chair on wheels at the lower 
front corners to the upper front corners of a frame to support it as a high 
chair, into which it will tum to be lowered to make a carriage, with a 
bail hinged to the lower frame for a handle to the carriage, turning under 
a yielding rest below the rear stretcher of the upper frame, to support 
the back of it as a high chair. The second daim is for the combination 
of the two frames with the bail and yielding rest. The validity and scope 
of this daim as affected by référence . of the patent ofBce to the Pearl 
chair, numbered 292 in Heywood Bros.' catalogue, was considered in 
the former case. That chair had a yielding rest, not shown in the cat- 
alogue nor in the case. This is much relied upon now. If the daim 
was for a yielding rest, this would be very material; but it is not. The 
daim is for the combination of thèse parts in the formation of combined 
chair and carriage, each of which was well known in such a combined 
chair and carriage before, but which had never been combined together 
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ifa àny combÎTied chair aiidcarriagô befôre. The combîned chaîr and 
carriage ptodùced by the combination ôf thèse several parts togetfaer în 
ît was neW ia the sens& of thé patent la w, and patentable. This coi^- 
clusion is not varied by proof of prior knowledge of any of the parts. 

The défendants in the former case claimed that Lemuel A. Chichester 
was the ûrst inventer of this combination. The défendant makes the 
same claim hère upon additional testimony. This new state of the proofs 
does not, however, warrant any conclusion that the qrder of invention in 
time was any diflferent from that to be presumed from the patents, and 
from that found before. A chair made of this combination alone would 
be liable, when used as a high chair, to be tipped forward above the 
hinge, by the weight of a child thrown forward, and to tbrow the child 
ont. Much stress is laid upon this as showing that the invention cov- 
ered by this claim is inoperative, useless, and not patentable. This does 
not appear to bave been shown and so relied upon in the former case. 
The patent showed one way, and various others were known, for preven1> 
ing this tipping forward. lu Loom Oo. v. Higgins, 105 U. S. 580, the 
Webster wire motion in question would not operate at ail without putting 
other parts with it, not mentioned. Still the patent was upheld against 
objection for that reason. The other necessary parts were said to be im- 
plied and understood. Besides this, a chair made only of the parts 
named in the combination, as usually constructed, inight not be whoUy 
useless. It would be safe in some positions, and not dangerous in any, 
without throwing the weight outside the joint. 

The most serious question is that of infringenient. As the parts are 
ail old, the combination of any less than ail of them in their place in 
a chair would make a différent chair in that respect and not infringe. 
The défendant dispenses with the yielding rest, which would hold the 
bail in place under the rear stretcher, and carries the bail up to the seat 
of the chair, where it will be held in place by that, and support the back 
part of the chair. The opération of the bail is the same in each. It is 
a handle for the structure as a carriage, and a support for the back part 
of the seat when the structure is a high chair. The yielding rest of the 
Pearl chair was at the under side of the seat, where the defendant's bail 
rests; but that does not limit the scope of the combination of the patent. 
That rest there is the équivalent of that of the combination. The seat 
answers the purpose of the rest in either case, and is the équivalent of 
either. The question of infringement is therefore the same now as it 
was in the former case, and is to be decided in the same way. 

A question about an injunction is made now which was not made în 
the former caSe. The défendants and its predecessors hâve been making 
the infringing chair 10 or 11 years, and the orator bas known of it 5 or 
6 without making objection. The granting of an injunction is somewhaft 
discretionary, althotigh the recovery'of damages, and of profits as dam- 
t^es, is a mattèr of légal right. This subject, with the authorities bear- 
ing upon it, is well éxamined by Coxe, J., in KitMev. Hall, 29 Fed. Rep. 
508. The oratof appears to bô entitled to a decree for an account of 
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profits and damages, but, under the circu instances, the question of grant- 
ing an injunction is left until the coming in of the mas,ter's report. 

Let a decree be entered for the orator for an account of profits and 
damages, with costs. 



HiLL V. BoAED OF Chosen Freeholdees OF EssEX CouNTY et al. 

(District Court, D. New Jersey. February 19, 1891.) 

ADMIEAl/nr JUKIBDIOTION— Injcbt to Vbssbi, ih Dbaw. 

The admiralty jurisdiotion of the fédéral courts extends to a libel in personam 
for an injury to a vessel résulting from négligence in the management of a draw- 
bridge over nif^vigable tide-waters of the United States. 

In Admiralty. Libel in personam. 

Charles E. HiU, pro se. 

F. W. Stevens, for respondents. 

Grebn, J. This libel was filed to recover from the respondents dam- 
ages sustained by the libelant's steam-propeller Mignon, under the fol- 
lowing circumstances, as alleged and stated in the libel: On the 16th 
day of September, 1889, the propeller Mignon, under the charge of a 
compétent master and crew, was proceeding down the Passaic river, 
within the territorial limita of the state of New Jersey, and near a cer- 
tain bridge constructed pver that river, Connecting Bridge street, in the 
city of Newark, and Harrison avenue, in the town of Harrison, and 
commonly known and designated as the "Free Bridge." The river, at 
the point where the bridge is so constructed, forms a part of the naviga- 
ble tide-waters of the United States, The bridge is a double swing draw- 
bridge, having two draws or ppenings to permit the passage of vessels 
navigating the river. On the day in question, as the Mignon, on her 
course down the river, approached this bridge, the usual signal whistle 
was sounded to warn the bridge attendant of her approach, and to 
notify him to open the draw, so that safe passage could be had. The 
duty of attending to the bridge, and of opening and closing the draw, it 
is alleged, is cast by law upon the respondents, and, upon this occasion, 
this duty was so unskillfully, negligently, and carelessly performed by 
the respondents' agents and servants that, without any fault of the 
Mignon, she was brought into collision with the oyerhanging part of the 
draw-bridge, and sustained, in conséquence, serions pecuniary damage. 
It is to recover of the respondents this damage that this libel bas been 
filed. 

The matter comes before the court now, not upon the merits, but upon 
the question of jurisdiotion. The respondents bave filed their answerto 
the libel, and, inter alia, they insist that an action for damage or loss sus- 
tained by the collision of the Mignon with the bridge in question, under 
the circumstances stated, is not a case of admiralty and maritime juris- 
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diction, within the meaning of the constitution of the United States, and 
of the acts of congress passed thereunder and thereto relating; and it is 
now moved to dismiss the libel for this cause. But I do not think this 
objection to the jurisdiction of this court can besustained. On the con- 
trary, it is settled that courts of the United States, sitting as courts of 
admiralty, do hâve plenary jurisdiction of just such cases. This is a 
libel in personam, not in rem. It is based upon a maritime tort. A 
maritime tort includes not only wrongs and injuries comraitted by di- 
rect force, but, as well, wrongs suffered in conséquence of the négligence 
or malfeasance of others, where the remedy at common law would be by 
an action on the case. Now, in cases of maritime torts, the jurisdiction 
of the court dépends entirely upon locality. If the wrongs be committed 
or suffered upon the high seas, or within the ebb and flow of the tide, 
it bas never been disputed that they fall within the jurisdictional limits 
of a court of admiralty. In the Rock Idand Bridge Case, 6 Wall. 213, 
216, Mr. Justice Field, in delivering the opinion of the court, says: 

"There la no doubt that the jurisdiction of the admiralty extends to ail cases 
of tort committed on the high seas, and in this country on navigable waters. 
Por the redress of thèse torts, the courts of admiralty may proceed in per- 
sonam, and, when the cause of the injury is the subject of a maritime lien, 
may also proceed in rem. " 

And Henry, in his work upon the jurisdiction of the Admiralty Courts 
of the United States, says: 

"Jurisdiction, se far as it coneerns torts, dépends entirely upon locality; 
but the tort must be committed upon the water, and not upon the land. An 
injury to a bridge, or a permanent structure in a navigable stream, is not within 
the admiralty jurisdiction; but an injury to a vessel, by a bridge or other ob- 
struction placed in the stream, is." Hen. Adm. § 26; Âtlee v. Packet Co., 21 
Wall. 389; PMladelphia, W. & B. R. Co. v. Philadelphia, etc., Tow-Boat 
Co., 23 How. 209. 

As locality, then, is the test of admiralty jurisdiction over torts, the 
critical question is, was the tort complained of committed on land or on 
navigable waters? The answer, whatever it may be, is décisive and 
final. Clearly, in this case, it appears that the wrongful act was com- 
mitted upon navigable waters, and hence within the jurisdiction of this 
court. The motion to dismiss the libel is denied. 
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■ ' New England Terminai Cov*. The M. Vandercook d al. 
Me Williams et al. v. The Inteepid. 
(District Çotwit, D. Connecticut. February 28, ,1891.) 

Sai.va.oii— What Conbtitotbs^Compénsation. 

The tug M. started on a voyage tbrouKh Long Island s.ound with 15 boats and 
ohunkers in tow. About2 o'clock în tbe morning, the Wind and sea having arisen, 
sbe tried to make a barbor, but, owing to taei; rolling, her steam-pipe broke, thé 
Bmoke-stack went overbpard, and she became helpless. Shç let go both anohors, 
and flnally brought up With the tow àbout 500 feet ofE a lee shore, with many rocks 
in the vicinity. In the inean time one of the boats swamped and Bank. Af ter she 
had made signais of distress for an hour, tbe tug I., with car-floats in tow, rounded 
to, and^ taklng a hawser, bégan to move the M. and her tow slowly towards a bar- 
bor, and in the mean time two more of the boats sank. The I.'s sister tug, E., was 
shortly sighted, and assisted in taking the tow to a place of safety. The value of 
the tug ànd tow was about $30,000, that of the salving vessels, with the car-floats 
they had in tow, was $300,000, and the I. was engaged in the service three hours and 
lahalf, and the È. aboutis minutes. JHeld, that the M. and her towwere ;.i danger 
of total loss, and the service rendered was a salvage service, for which a compen- 
sation of '13,500 would be decreed. 

In Admiralty. 

C. C. Burlingham, for the New England Terminal Company. 
Joseph F. Mosher, for the Vandercook, Daniel Me Williams, and sundry 
others. 

Chas. M. Hough, for the Lehigh Coal & Navigation Company. 
R. S. Pkkett, for Benedict, Downes & Co. 

Shipman, J. The first above entitled canse is a libel for the salvage 
of a steam-tug and its tow. The second is a libel by the owners of two 
boats in the tow against one of the propellers, which performed the sal- 
vage service, for négligence whereby said two boats were lost. The two 
actions were tried together. 

On the evening of November 22, 1890, the steam-tug M. Vandercook 
left Port Morris to go tbrough Long Island sound with a tow of 15 
boats and ohunkers in four tiers, ail laden with coal. The Gladwish, 
Owen McWilliams, Wild West, and Kaska Williams were in the first 
tier; the Andrew Dellinger, Annie McCaffrey, Katie McWilliams, and 
George McCaffrey were in the second tier; the Clara McWilliams, three 
chunkers, and the D. & R. No. 7 made the third tier ; the Stag and the 
Kirk made the fourth tier. The Stag, the Gladwish, and the Clara Mc- 
Williams were subsequently lost. The tug and ail the other vessels and 
their cargoes were attached upon the libel for salvage, except the cargoes of 
the following vessels: The Owen McWilliams, George McCaffrey, Annie 
McCaffrey, D, & R. No. 7, and the chunkers 2168 and 2170. The 
libel as to the D. & R. No. 7 was subsequently withdrawn. The values 
of the attached vessels and cargoes which are now libeled are as foUows: 
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The M. Vandercook, 
" Wild West, 
Her cargo, 

The Katie McWilIiams, 
Her cargo, 

The Andrew Dellinger, 
Her cargo, 
The Kirk. 
Her cargo, 



2,150 
3,000 
1,425 
1,500 
1,200 
2,100 
1,200 
800 
1,200 



The Owen McWilIiams. 2,500 

," Kiiska Williams, three chunkers and cargos attacbed, ail 

belonging to Lehigh Coal & Navigation Co., - - 8,125 

" George McCaffrey, 2,000 

" Annie McCaffrey, - . - . - - 2,000 

Total, - . - . . - - $29,200 

The night became stormy, thewind was strong, andthe sea wasrough, 
andabout 2 o'clock the captain of the tug determined to make for Cap- 
tain 's Harbor for safety. At 40 minutes past 2 o'clock, and while in 
tbis attempt, the steam-pipe of the Vandercook broke, the smoke-stack 
broke and roUed over, and the vessel became helpless. The injury waa 
caused by the rolling of the tug. The tug and tow were then about a 
mile Bouth-east of Little Captain's island, and drifted about one and one- 
half miles to the eastward, until they came to a stop near Woolsey's 
point. The first tier, in which was the Gladwish, was between Woolsey's 
point and Woolsey's rock. Part of the tow was within 500 feet of the 
ehore. The entire length of the tow from the bow of the tug to the tail 
of the tow was about 1,000 feet. The tow was not lying in a regular 
line. The wind was strong from the south-west, blowing on shore. 
There are a good many ragged rocks in the vicinity of Woolsey's rock 
and near the shore. The Vandercook threw out her large anchor, 
weighing 618 pounds, which did not hold. She then threw out a 
smaller anchor, and the vessels ceased drifting, but whether or not they 
were held by the anchors is a matter of uncertainty. Soon after the ac- 
cident, the Stag swamped and sànk. For an hour the Vandercook sig- 
naled for belp by waving lantems and a torch-light; The Intrepid and 
Express are owned by the New England Terminal Company, are power- 
ful steamers, the Express beingworth $190,000, and the Intrepid be- 
ing worth 150,000, and are engaged in the towing of floats loaded 
with freight-cars between Wilson's Point and New York city. About 
4 o'clock on the morning of November 23, 1890, the Intrepid left 
Wilson's Point with two floats covered with freight-cars, bound for New 
York. The floats were worth $40,000, and the cargo was worth 
120,000. She passed Stamford light at 5:23 a. m., afterwards saw 
the signais of diatress from the Vandercook, skillfuUy rounded to, and 
at about 6 o'clock a. m. made one of her floats fast to the Vandercook, 
whose captain said he wanted to be taken into Captain's harbor. The 
Intrepid puUed for three-fourths of an hour without starting the tug and 
tow. The tug attached to the tow was then puUed up to the large 
anchor, which the Vandercook took on board, abandoning the small 
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anchor, and the Intrepid moved slowly on. She had moved but a lit- 
tle further wheh the Gladwish sank, having struck a rock, or having 
been on a rock when she was pulled ofiF. The Intrepid proceeded slowly 
about half a mile, when the Clara Me Williams swamped and sank upon 
a comparatively smooth bottom. It was now blowing very heavily, 
with a heavy sea. The Intrepid had now sighted the Express, her sis- 
ter steam-tug, who was on her way, with one fioat in tow, to New York, 
and had signaled to her for her co-operation. She hauled in at 7:45 a. 
M., got a hawser to the Intrepid, helped in towing the disabled tug and 
her tow for about 45 minutes, then cast off at what is known as the 
"Black Buoy," and proceeded on her way to New York, while the In- 
trepid took the vessels to a place of safety in Captain's Harbor, and theu 
went also to New York, having been detained upon this service three 
and one-half hours. The Intrepid and Express stopped in very bad 
weather to render aid to helpless vessels, and did their work promptly, 
energetically, and skillfuUy. Being very powerful vessels, they incurred 
no danger to themselves. There was some danger of parting thé lines 
which held the car-floats together when the Intrepid rounded to, and of 
conséquent injury to the floats and cargo. After she had successfully 
tumed her course to go to the help of the Vandercook, without in- 
jury to the floats which she had in tow, the danger ceased. The value 
of the property which was occupied in the salving service was $300,000. 
The point in dispute between the parties is the degree of danger from 
which the tug and tow were rescued. Notwithstanding the theory of 
the claimants that thèse vessels had drifted into a place of comparative 
safety, where they could lie without much, if any, danger, I find the 
fact to be that they were in imminent danger of total loss. The Van- 
dercook was weak, if she had been uuiujured, and after her injury was 
shattered and helpless. Most of the canal-boats were also weak, unable 
to withstand a heavy wind and sea, and were in danger of being swamped. 
Whether the Gladwish was upon the rocks at the time the Intrepid 
reached the Vandercook cannot be decided with certainty. If she was 
not actually upon a rock, there must hâve been an obstruction some- 
where, which for three-fourths of an hour prevented the Intrepid from 
moving the tow. When the tow began to move, either by being towed 
or by drifting, there was great danger of some vessel's getting upon one 
of the numerous rocks near the shore. The Gladwish happened to be 
the one which was caught by and scraped upon a rock. The satisfac- 
tory proof that the vessels had not reached a place of comparative safetj'' 
is that the Clara McWilliams suddenly swamped and sank upon a smooth 
bottom. The condition of the wind and weather, and the inability of 
the boats to withstand a high sea, were such that if the Intrepid had 
hot come to the rescue, the strong probability is that the boats would, 
one after another, hâve been swamped, as the Stag and the Clara Mc- 
Williams had been, because no other tug could hâve come to their help 
before 4 o'clock in the aflemoon of that day. AU other tugs and tows 
upon the Sound had sought and found a harbor of refuge. The degree 
of danger from which the property was rescued was extrême, and ia 
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the principal élément whîch enters into the question of the amount of 
salvage. The circumstances which prevent a large reward are that the 
labor of the salvors was not great, their property was not put in péril, 
and the officers and crew of the saivors were not in personal danger in 
saving the claimant's property. The value of the property which is the 
subject of this libel is $29,200. I think that the sum of $3,504 should 
be awarded, for which sum, with costs, let a decree be entered in favor 
of the libelants. The terms Of the decree will be settled upon notice. 

TJpon the libel of Daniel Me Williams et al. little need be said in addi- 
tion to the facts which hâve been recited. The libel was brought to re- 
cover damages for the négligent conduct of the Intrepid in attempting 
to tow the Vandercook and her tow, whereby the Gladwish and the 
Clara Me Williams were lost. At the close of the trial the libelants ad- 
mitted that there was no cause of action as to the Clara Me Williams. 
The affirmative testimony as to any négligence with respect to the Glad-- 
wish was very feeble, and had apparently no foundation in fact. I find 
that the allégations of the libel as to négligence are not true. 

The libel is dismissed, with costs. 



Evans v. Sfbsckels. 
(District Corvrt, E. V. PennsyloanUi. January 9, 1891.) 

ShIPPING — CAKBIAGIt OP GOODB— DAMAGES— PbBILS OP THE SbA. 

A part of a cargo of sugar was damaged by water, during a tempestaous voyage 
in which the vessel passed through severe storms accompanied hy heavy raius, 
and was much strained and her seams opened. The greater part of the damage 
was by fresh water. Held, as the rain-stomiB and the condition to which the ves- 
sel was reduced would amply account for the présence of fresh water in the cargo, 
in the absence of satlsf actory proof that the damage therefrom arose from otheir 
causes, it should be attributed to "péril of the sea. " 

Libel by Evans, master of the steam-ship Mineola, against Claus 
Spreckels. 

Curtis TUbon, for libelant. 

Frank P. Pridtard, for respondent. 

Bdtleb, J. The libelant sues for a balance of freight; and the re- 
spondent sets up in défense a claim for damages to cai^o. The ônly 
question arises out of this claim. A part of the cargo was seriously dam- 
aged. The charter exeinpts damages arising from "périls of the sea." 
The voj'age was tempestuous and perilous; storms ofwind and rainwere 
encountered, of extraordinary violence; the deck was at times washed 
by waves and at others covered by rain-water; the swaying masts and 
fough sea strained the ship and, temporarily, opened seams through 
which water entered copiously. The damage arising from this source 
was unavoidable, ând no blâme attaches to the ship in conséquence. 
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AU damage to the cargo aros0 from water. Accoi'dicg tô the testimony 
of.Mr. Wachtel, the respondept's chemist, a part of the daaiage was 
çaased by sait water and a larger;part by fresh. As respects that arising 
froHÎ the former there is no doubt that it is attribqtable to "périls of the 
seà." In the absence of satisfâctory proof that the damage from fresh 
TiFater should be attributed to a différent source, the same conclusion 
will apply to it- The entrance of this water, (without such proof,) 
would be accounted foi' by the facts stated. I do not find any satisfac- 
tory evidcDce that. water çntered except through the temporary openings 
caqsed by storms. The testimony of Mr. Douglas, a witness called by 
tlje miejant* is that he found a "square wooden box or pipe, leading from 
w;^at |ie Bupposed to be the mister 's cabip," and that it seemed to hâve 
leaked) or rather that " there was évidence of water having come through , " 
etc. The witness did not see the water come through, nor test the pipe, 
nor ask to hâve it tested, so as to ascertain whether water would come 
through., ThJs testimony consists of inferencesmerely; and thèse in- 
ferences, — wbich ,1 think ;iypuld not be fulJy satisfactory^ even if we had 
nothing more, — seem to be complet.ely repell.eJ by the testimony of the 
master who says, on cross-examination, that the water-tanks are con- 
structed of iron; that they were in Sound and perfect condition; hâve 
not been repaired since; that he twice tested them subsequently to land- 
ing thia cargo; and that the ship has recently carried sugar and flour 
safely. I must infer that this testimony appuies to the pipes connected 
with the tank and ail other'oïits fixtûres, or attachments. As the re- 
spondent was.seçking for évidence to support the testimpny of Mr. Wach- 
tel, who had been sent to look for lèàks, and was to be called to 
prove a leak in the sink-pipe, it must be supposedhe. would hâve di- 
rected the'master's attention specifically to the pipe if he did not under- 
Stànd the £|.nswers to embrace it. As the rèspondent's case had not then 
been devéloped, the libelant could not anticipate Mr. Wachtel's testi- 
mony, àndthérèfpi'e could not be expécted to examine the master and 
others on the subject. Before thé testimony of Mr. Wâchtel was taken 
the master and crew, I am informed, hadsailed. Besides, itdoesnotap- 
pear that the injured sugar was in that part of the vessel. I am not un- 
mindful of the fact that when the seaand rain water entered together, traces 
of sait would probably be found in ail the sugar wetiby it. Neverthe- 
less if the fresh water was greatlyin'excess, the. existence of sait in 
the sugar might not be detected by the test applied. It is quite prob- 
able, howeyeciy fand indeed I think ^certain, that much fresh water en- 
tered when the waves were pot washing the deck. Rain fell for many 
days, in great quçLntitiea,Tr-8ometimes flooding thedeck,as thewitûesses 
describe; and although it passed down through the seams produced by 
the storms, spme, dçiubtless, passed down where no sea<-water had goné; 
and eyen wber© the sea-water entered it is probable a much larger 
ampunt pf rain-;wfater weijt in, not only with it, but at times when the 
deck was n,ot wasbed by waves, and consequently sank deeper, and 
spread wider, leaving np perceptible traces of sait. Adecree mustthere- 
fore be entered in the libelant's favor for the value of the freight claimed. 



PIEECE V. THE J. B. Pi MdOBB. 26?" 

PiERCE V. The J. R. P. Moore. 
(District Cmurt, É. D. North CaroUna. Decembèr, 1890.) 

1. COIMSION— VeSSEI, AT PaULT— DIVISION OP DAMAOES. 

In case of a collision between vessels, one of whlcli has been guilty of a clear 
fanlt, there must also be clear évidence of contributing f ault on tbe part of tbe 
ottaer, to divide damages. 

2. SAME— VeSSBL AT ANCHOR — LiOHTB. 

A schooner coUided with a yacht, whioh was at ancbor in the channel of a river. 
There was no one on the deek of the yacht. The mate whose watch it was was in 
the mess-room. and probably asleep. A light had been burning during the night. 
Thé mate testified that he saw it an hour before the collision, that it was shining 
on bis feet, so that he could not bave missed, and that hehad been absent from the 
deck only 10 minutes. On the schooner the master was on deck, the mate on the 
lookout, and a man at the wheel, and they ail testlQed that there was no light on tbe 
yacht. Awltness who lived near the river bad seen the yacht at ancbor the day 
before, and noticed her light durjng the nigbt Two bonrs before the collision bs 
had looked for the light, and it was gone. Held, that it was clear that tbe yacht 
had kept neither ancbor light nor anchor watch as req,uired by statute. 
8. Same— Division or Dauaobs. 

It was a very dark night, and the yacht was at anchor in tbe channel 25 miles 
from anyfrequented port. An expert testiflëd that the lookout on the schooner 
ought to bave seen the yacht at a distapce of 200 or 300 yards, and that, if be had 
seen her at 800 yards, the schooner ought to bave cleared the yacht. The schooner 
was sailing at the rate of 6 knots, and would hâve covered 300 yards in some sec- 
onds more than a minute. Meld, that tbe évidence of f ault on the part of the 
schooner was not clear enou£h tojustlfy a division of damages. 

In Adiniralty. * . 

Clark & Clàrk, for the Nydiâ. 

M. b. W.' Stevenson and L. L Moore, for the' Moore. 

Seymotjk, J. This is a case of cross-libels for a collision which took 
place at a few minutes before 6 in the morning of the 13th of last De- 
cembèr, near the mouth of the Neuse river. The steam-yacht Nydia, 
of which Dr. R. V. Pierce is ownér, was lying at anchor near Garbaçon 
shoal, in the channel of the river. It was nota fatilt that she lay there, 
for the river is wideand deepat this place, and there was abundant room 
to pass on èither sideof her; bat being in a passage-way she wasrequired 
by statnte to keep both anchor light and anchor watch. 

Qase as against Yacht. She kept neither. As for the light, the yacht 
had been burning a bright light during the early part of the night, visi- 
ble at a distance ofseveral miles,'— certainly of two miles, — but this light 
was in a lantern attàched to a mast which was carried away in thécollis-' 
ion. There was no one at the moment of the accident on the steamer's 
deck. The'cook was up, in his galley making préparations for breakfast. 
The mate, whose watch it was, was in the mess-rôonï, and probably 
asleep. He says he had been thére but 10 mihutes. Whether awake 
or asleep, he certainly waè not at his post. A mairihér testifies to hav- 
ing seen the light bùrhing during his wàtéh, which \yas from 7 to il at 
night. Th&mste says he looked at the light, and saw it, about an hôûi' 
before the collision, and that it Was shiriihg oh his féet ail the time, so 
that he could iiot bave nalissed it. On thé deck of thé schooner irere 
thrèe men, — thé master on thé quartèr-deck, the hiate on the lookotit, 
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and a man at the wheel. Five minutes before they had been on the 
search for the buoy on Garbacon shoal, and must ail hâve seen the 
Nydia's lights, had there been one. They ail swear that the Nydia dis- 
played no light. Their statement is corroborated by the fact that im- 
mediately upon the coUision's occurrence the master of the schooner as- 
signed the absence of such light as its cause; and, further, by the évi- 
dence of an unimpeached and impartial witness, Capt. R. P. Midyette, 
whose house is on the bank of the Neuse about two miles from where 
the Nydia lay, and who swears that he had observed her at anchor the 
day before; that at about 8 or 9 o'clock that night hehad seen a brilliant 
light in her direction; that he was up between 4 and 5 the next morn- 
ing, and looked towards the place where she lay at anchor, and saw no 
light there, from which he had inferred that she had gone away during 
the night. In this state of the évidence there can be no reasonable doubt 
but that the yacht had no anchor light, as well as no watch, at the time 
of the collision. The Nydia then is responsible in damages. 

Case as against the Schooner. It is claimed that her lookout was négli- 
gent,, ànd that therefore the loss must be divided. , The schooner had 
left her anchorage three hours before. The cap tain, as bas been stated, 
was on the quarter-deck, a hand àt the wheel, and the mate on the look- 
out. On the other hand, the yacht was plainly at fault. Ail hands 
had turned in, including even the mate, whose watch it was, and whose 
duty required him to be on deck. It was an exceptionally dark night, 
the time more than an hour before sunrise, and before the first glimmer- 
ing of dawn. The yacht, with its owrier and his family, lay in the 
channel of a river, 25 miles from a frequented port, without watch and 
without light. The one boat up to the moment of the collision was 
fully doing its duty; the other plainly and hazardously négligent. Un- 
der thèse circumstances, the ruleis that where one vessel bas beenguilty 
of a clear fault, there should also be clear évidence of a contributing 
fault on the part of the other vessel in order to divide damages. It 
should not be enough that the évidence makes the careandskill andgood 
management of the other vessel doubtful. The Cornet, 9 Blatchf. 329; 
The Clarion, 27 Fed. Rep. 128. The fault with which the schooner 
is charged is, not that she did not keep a lookout, but that the lookout 
ought to bave seen the Nydia an instant or so sooner than he did. The 
master of the schooner says his njate did not signal the steamer until 
within 60 feet of her. Lient. Winslow, an expert witness introduced and 
relied on by bothsides, says that on a night such as the one described — 
a dark night, with the sky overcast — the lookout ought to hâve seen 
the Nydia at a distance of 200 or 300 yards, and that if he had seen 
her at 300 yards, the schooner ought to hâve cleared the yacht. It will 
be seen that this évidence leaves the possibility of avoiding the collision 
by any care on the schooner's part doubtful. Nor is this doubt re- 
moyed by the further statement of the witness that if the schooner 
steered weU, and was quick working, she could hâve done so ii; 200 
yards. There is po évidence upon the capabilities of the Moore in 
thèse regards. Capt. Roberts estimâtes the distance at which the look- 
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out couldhave seen the Nydia at 150 yards. The Moore was sailing at 
a rate of 6 knots. She would hâve passed over the utmost distance 
at which, according to any testimony, her lookout could hâve seen the 
yacht, in some seconds more than a minute. It is uncertain at what 
précise distance the lookout actually sighted her, for I place no reliance 
upon Capt. Gaskill's estimate of 60 feet, founded, as it must hâve been, 
on his judgment of time, and net on sight. It is, however, certain that 
immediately upon seeingthe Nydia the mate gave the only proper order, 
to put the wheel hard down, so as to bring the schooner up to the wind. 
Some instants would elapse between the first uncertain appearance of the 
yacht in the darkness of the wàter in front of him before the lookout 
could détermine its exact location. A little time was required for giv- 
ing and obeying his order. I would be unwilling to measure the sec- 
onds against the lookout of the schooner awake at his post, and exercis- 
ing the judgment of a compétent mariner in giving his orders in a case 
of emergency, in favor of a boat in a position in which the Nydia ap^ 
pears in this controversy. The lookout had no reason to expect to 
meet a boat at anchor in the channel of a river without a light. A 
light he would instantly hâve seen and avoided. In the case of The 
Erastus Corning, 25 Fed. Rep. 572, in which a steamer ran into a 
schooner at anchor without a light in the harbor of New Haven, the 
court says: "The officers and lookout of the steamer were watching 
carefully for lights, and saw none." J A boat without a light on a dark 
night, and not in motion, is so difficult to see that it would seem un- 
just to hold a lookout responsible for not seeing it at the earliest sec- 
ond — I do not sày minute — at which theoretically it may be visible. 
But were I so to hold, I would still be unable on this testimony to find 
the clear évidence that any vigilance andskill on the part of the schooner 
could hâve prevented the collision after the Nydia first became visible 
from her decks which would be enough, in view of the clear faults of 
the Nydia, to induce a court of admiralty to divide the damages. I 
therefore hold the schooner without fault. 

There is no évidence on which I can find that the J. R. P. Moore is 
entitled to damages by the way of demurrage. The actual loss I find 
tobe$100. 

The libel of the owner of the Nydia is dismissed, with costs. The 
owners of the J. R. P. Moore are entitled to $100, and costs. Let tbeï« 
l)e judgment in accordanceherewith. 
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HuMPHEÈYs ■». Chablis WAENffiïi Co» 

(District Cowrt, D. Dçlàware. January 19, 1891.) 

CotiiisiON— Anchor Watch— Négligence. 

A heavily laden schooner, while being towed to a wliarf In a river at ebb-tîde, 
ran aground in a position where, unless seoured by a stern-llne to the wharf be- 
, low, she would swing, on floatlng, into a steamer lying at the wharf above. There 
was some testimony to show that a promise was made by the steamer's master to 
njove bis vessel when she floated. Held, as the master of the scbooner knew that 
no watch had been èet on the steameri and had set no watch on bis own vessel, or 
made any précautions to avoid a coUlsion, but trusted entirely to some one waking 
up on the steamer at the proper time to get her out of the way, he was négligent, 
and hls négligence' Wàâ nbt excused by the indeflnite promise of the steamer's 
maater.: Fantirfe V. The Xake, a Wall. Jr, 62. 

In Admiralty. 

lÂhal in pergonam by Joseph H. Humphreys, master and part owner 
of the ateamer Fannie H., against the Charles Warner Co., owuers of the 
schooner Sandsnipe, for damages for collision, , 

Braiiford et Vandegrift, i'oT lihelant. 

Benj. Nields, for respondents. 

Wales, J. The libelant is the master and part owner of the small 
stéamrboat Fannie H., which, on the lOth of AugUst, 1888, was moored 
along-side of the city ^wharf on thè Ghristiana river, a short distance 
west of the foot of Churcb street, witb her bpw ppinting down the river. 
She was employed during the summer in carrying fruit and vegetables 
from the Vicinity of Salem.N. J., to Wilmington, and had corne in on 
the roorning of thé day naimed between 1 1 o'clock A. m. and 12 m. Late 
in the afterhoon of the same day, while the steanirbôat was remaining in 
thé position just deséribed, the defendaint's schoqner, Sandsnipe, loaded 
with 85 tons of sand, was towed up the river by a tug, with the purpose 
of making fast at a wharf below the Fannie H., but, the tide being ebb, 
the schooner ran aground within a few féet of the .steam-boat. The tug, 
àfter an uïisuccessfal effort to pull the schooner into deeper water, cast 
loose and Went off. ; Both the stéamrboat and the schooner were now 
aground; the latter lying with her bow somewhat up the river, and at 
■aililacute angle with the stiarbôard aide of the former, The schooner's 
ateïB was outtowards thechannel. A bowline was lufl 'from the schooner 
across the bow of the Fannie H., aud made fast toa post on the wharf 
below. The vessels were not more than 40 feet apart, and, from their 
relative positions, it was inévitable that when the schooner should float, 
on the next flood-tide, she would swing around, and run into the steam- 
boat, unless some précautions were taken to prevent the collision. The 
libel allèges that the necessary précautions were not taken by those in 
charge of the schooner, whose duty it was to make them, and that the 
collision, which occurred on the rising of the tide, was in conséquence 
of their neglect; aud hence this suit by the libelant and other owners for 
the injury sustained by their bout, and for the loss of freight while she 
was undergoing repairs. 
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The sole défense is.that tHe libtelant pi^omised that lie would move the 
Fannie H. further up the river as soon as'she floated, and allow the 
Bchooner to swing in with the fide, and takè her place, and thatj as the 
steam-boat was of lighter draft, and wduld float soorier than the Sand- 
snipe, the change could hâve been easily made, and without inconven- 
ience to the libelant. The libelant dénies having made such promise, 
and on this point there is a serions conflict of testimony. The schooner 
drew about one foot more than the steam-boat, but there is no évidence 
to show that the latter was actoally afloat before the former. On this and 
on Bome other matters the testimony is silent or nnreiiàble, arising from 
the faot that the dépositions wore nol taken until nearly two years after 
the Occurrences to which they relate. Much allowance must therefore 
be made-for the defective recollection of the witnesses, as well as for 
more or lessof préjudice or bias on the part of some of them. The 
Bteam-boat was.lying at her tustomary landing place, and where ehe had 
the right to remain as long as she paid wharfage^ and mntil she had uri- 
loaded. The weight of' the évidence is eonclusive rto the effect that a 
stetn-tline, run from the schooner and niade fast toi the wharf below, 
would havé made her securé, and hâve prevented thé collision. It is 
not disputed that the libelant, whén first requestedto'move his boat, 
positively refused tô do io,! giving as one reàson for Ma refusai that his 
car^o wàs not yet unloaded'; and there is no évidence of the ofïer of any 
inducement or considération having been made to Mm by which hewaà 
led to changé his mind. The most satisfactory conclusion I bave been 
able to reach, after an attentive ireading of the testimony, is that theré 
was a misunderstanding on the partof thé schooner'scaptaia as to the 
intention of the libelant* : It isquite probable, as statedby one wit* 
ness, that the libelant did say that he would move on the flood-tide the 
next morning; but it does notJfollow from that esCpression that he méant 
to convey the îdea that h© wôûld move out as soon as his boat shoald 
be afloat; Newell, a disinterested witness, and who was thei go-betweeh 
of the captains of the respective vessels, sayà that his understanding of 
what the libelant promised was that he would move in: the morning as 
soon as he; could unload. It was expectéd that both vessels would be 
afloat betweehhalfpast 11 and 1 o'clock at midnight; and the libelant, 
in disclaiming the alleged promise, says that he never proposed to sit 
up ail -nightiand watch,'àAà Gapt. Hickman ôf the schooner èaya that 
he did not expect him, or any one else, to do so, but supposéd that 
some one would wake up at the proper time. It thus becomes difficult 
to discover upon what précaution Capt. Hickman relied to prevent an 
otherwise certain resuit. He admits that a stem-line would hâve pre- 
vented the coUision, but says that he countermanded the order to put 
one out after the libelant had agreed to move as soon as the Fannie H. 
floated; while at the same time he knew. that no watch was set on the 
steam-boat or on his own vessel, on the deck of which five men were 
asleep at the time of the collision. There was no harbor régulation re- 
quiring the steam-boat to bave a watchman or a light during the night, 
and, in the absence of any such régulation, she was guilty of no negli- 
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gence. The Granité State, 3 Wall. 310; The Brîdg^ort, 14 Wall. 116. 
Gâpt. Hickman says: "If there had been no promise, it [the collision] 
would hâve been our fault, but under tbis promise I do not think it was 
our fault." The theory of the défense places the responsibility for the 
collision on the libelant'S promise, but I bave been unable to gather 
from an examination of the testimony that theré was any such definite 
and spécifie promise, or undertaking, on the part of the libelant, that he 
would move his boat as soon as she floated, which relieved or exempted 
the schooner from taking ail possible précautions and means to avoid 
the collision. The law strictly enjoins upon every vessel, on entering a 
port or harbor, the duty of exercising the utmost care and vigilance in 
keeping clear from other vessels which may be moored at a wharf, or 
anchored outside of the channel; and a vessel which moors along-side 
of ùnother at a wharf, or elsewhere, becomes responsible to the other for 
àll injuries resulting from the proximity which human skill or précau- 
tion could bave guarded against. Vantine v. The Lake, 2 Walh Jr. 52. 
With a stern-line and the use of the windlass the crew of the Sandsnipe, 
on the rising of the tide, could bave heaved her into her berth below 
the Fannie H. with very little trouble. This course should bave been 
adopted.. But Capt. Hickman, under a misapprehension of what had 
been said by the libelant, chose to take the risk Of leaving the schooner 
in such a place and condition that she would be sure to run into and 
damage the steam-boat unless the latter should get out of the way, 
which she was not bound to do; and he cannot be excused for tbis neg- 
lect, amounting almbst to recklessness, by saying that he trusted to some 
one waking up in the nick of time to prevent any harm being donc. It 
was elearly his duty to bave set a watch on his vessel, and to hâve man- 
aged her in such manner as to avoid doing injury to any other craft. 
It is hardly conceivable that the libelant would hâve voluntarily sub- 
jected his frail boat to the péril of a collision with the heavily loaded 
Sandsnipe had he believed, or supposed, that he was under any obliga- 
tion to move the steam-boat as soon as she floated. It is more probable 
that he trusted to the performance of an admitted duty by the schooner, 
and, had he known that the latter was not to be secured by a stern-line 
or other means, he would bave put his own boat in a place of greater 
safety. 

Let a decree be entered for the libelant, with an order of référence to 
ascertain the damages. 
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DuiTED States v. Kentucey River Mills et al. 
(Circuit Court, U. Kemtucky. January 19, 1891.) 

CmouiT Courts— JuEiBDicTiONAL Amoukt— SniTS bt thb TJniteii States. 

Aot ConR. Aug. 18, 1888, provides that the United States circuit courts shall 
hâve jurisdiction of civil suits, "where the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value of $3,000, and arisinir under the constitution or 
laws of the United States, or treaties made, or which shall be made, under their 
authorlty, or in which controversy the United States are plaintiffs or petitioners, 
or in which there shall be a controversy between the citizens of différent states, or 
in'whioh the matter in dispute exceeds, exclusive of interest and costs, the sum or 
value aforesaid, or a controversy between the citizens of the same state claiming 
lands under grants of différent states, or a controversy between citizens of a state 
and' foreign states, citizens, or subjeots, in which the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value aforesaid. " Held, that the lim- 
itation as to amount does not apply to suits in which the United States are plain- 
tiffs or petitioners. 

At Law. 

George F, Jdly, U. S. Atty. 

Thomas B. Hines, for commissioners of sinkîng fund. 

D. W. Lindsey, for Kentucky River Mills. 

Babr, J, The plaîntiff bas sued the défendant the Kentucky River 
Mills for the rent of land and water-power from the Kentucky river, 
psed by it, under the provisions of a lease made by the sinking fund 
commissioneiB of the state of Kentucky with said mill company, which 
lease is still a subsisting one under the terms of the act of cession made 
by the state of Kentucky to the United States. The amount sued for 
lis less than $2,000, exclusive of interest and cost, and the question is 
whether this court bas jurisdiction of the case. This dépends upon the 
construction of the act approved August 13, 1888, amending the judici- 
ary act of March 3, 1876. A brief history of the législation of congress 
previous to this act will perhaps aid in a proper construction of that 
act. Thé act of 1789 gave the circuit courts jurisdiction in suits of a 
civil nature, at common law and in equity, aiid limited them to those 
where the matter in dispute exçeeded $500 in amount or value, even 
though the United States were the plaintififs or petitioners. The circuit 
courts were given jurisdiction of ail cases, in law or equity, arising un- 
der the revenue laws of the United States, without limit as to the 
amount in , rcontroversy, by the act of March 2, 1833. See 4 St. at 
Large, p. 632. And a similar jurisdiction was given the circuit courts 
of cases under the postal laws by the act of March 2, 1845. And the 
jurisdiction of circuit courts was further extended by subséquent acts 
to embrace ail cases arising under the internai revenue laws. Thus the 
law stood when the révision of the statutes was made, in 1873. The 
Revised Statutes conferred this jurisdiction on the circuit court in sep- 
arate subsections, without lessening or enlarging it, except that in suits 
at common law the jurisdiction was given without limit as to amount 
in dispute, wheo the Uuited States were plaintiSs. The ûrst section of 
the act of March 3, 1875, enacted — 
v.45F.no.5 — 18 
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"That the circuit courts of the United States sliall hâve original cognizance, 
concurrent with the courts qt, the sevçi^al states, of ail saitp of a civil nature, 
at common law or in equity, where the matter in dispute exceeds, exclusive 
of costs, the sum or value of flve hundred dollars, and arising under the con- 
stitution or laws of the United States, or treaties made. or which shall be 
made, under, their authority, or in which the Uiit^d States are plaintiffsor 
petitioners, or in which tliere shall be'a controversy betweén citizens of dif- 
férent States, or a controyersy between citizens of the same State claiming 
lands tinflet grànts of différent states, or a controversy betweeû citizens of a 
state and iôfieign states, citizens^ or subjects. " 

This act repealed ail acts and parts of acts in conflict with its provis- 
ions;' ^nd hënce the third subsection of section 629 of the Revised Stat- 
utes was irëpeaied by it. Û. S. v.Éuffmaster, Zè Mà^ Rep. 81. . But 
it did not repeal the juriëdiôtion of the circuit coûtt in s|)ecial cases over 
particiiiar subjects which that court liad under éxistipg laws. U. S. v. 
Mooney, 116 U. S. 107, 6 Sup. Ct. Rep. 804. It, however, applied the 
limitation of $500 to ail the cases in which jurisdiction was given by the 
first section of the act, so that under the act of ISïS thé matter in dis- 
pute must hâve exceeded S500Vif ûôt of thosé ëpeolal casfes of which the 
circuit court had jurisdiction bécausë ofothief aofs and'the sùbject-ihat- 
ter of the litigation. 

1^6 firet section ofthèàctof AùgùstlS, 1888, is as f<^low3: 

•'Thât'thô circuit courts of théTJnitçd Stiités'shaU'have'è'figihal cbghiza;àCe 
conçurïéutl with the doârts bf the sei;efa!l states, ôf àllSaita bf a civil «attirëi 
at cbtnmtttt law or in éqttity, livherethe matter in disputé exeeeds, exclusive 
of interestand costs, the sum or vaille of t^o thousand^dbllars, and arising 
undprthe «SQnstitutjon or laws of tljeiUnited States, ofitreaties made, or which 
shiUlj^e, çttade, under t^pjr authojr^Jty^ , or in which controversy the Uniteçï 
Stàt^ ^peplaintiffs or .petitioners, or ïn which theire 8|ii|lt bé a conLoversy 
betTîif'eeà 'thé eitizehs of 'différent states, or in which thë matter in dispute éx- 
oeeds, 'e^iclusive of intereàt and costâj'thé sum or value' âforésaid, or a coiitro- 
verSy between citizens ofthé'same state elaicainglands. 'under grantsof dif- 
férent statéSi or a controversy betweeii; citizens of à state and forgign statesji 
citizens, or subjects, in which the matter in. dispute ;exc^s, exclusive of in» 
terest ^nd, costs, the sum or value aforesaiid. " 

This section is înstead of the first Séiètiôn of thô aiit of Marcb 3, 1875, 
àhd should be construed as that section, as to the question under con- 
sidération^ except fot thé fact of the| ' reitéraition of thë iimita;ti6n as to 
the amount'oi? value in dispute, ft'nd thè connection in which that 
limitation is placed. This réitération iswithoùt mèaning, unless it 
was thè intention of Oongress to thtis limit Somë of ïhe cases, and not 
others. This intention cleatly applîes to suîts' arisihg under the consti- 
tution and laws bf the Uaited StatèS, and trèàties mâdê by the author- 
ity of the XJnîted States, and to cOtitroveïsies betTVeen citizens of diffère 
ent states, knd also to confroversiès bètweëti citizeils bf a state and for- 
eigh states, citizens, ftbd subjects; but doesthifeiiïnitàtionapply to 
controveisies îii which tKè Uiiitèd Statés'ètrç pkinfiffS' or petitioners? 
We think'nbt. If this'iimitatiôtt iS ïeéid With tîtid'^pplied sep&iately 
to èabh class, as ' the verbiage pennits, the cc^ifôiièti'on seems plairi. 
Thus: ' ' ■ ^'"'■'"^ '■ ■ 
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"The circuit courts ofthe United States shall hâve original cognizance 
* * * of ail suits of a civil nature, at common law or in eqnity, wherethe 
matter in dispute exceeds, exclusive of interest ànd costs, tlie sum or value 
Of two thousand dollars, and arising , under the constitution or laws of the 
United States, or treaties ma,de, or which shall be made, ùnder their author- 
ity.» 

This clearly means that the amount in dispute must exceed $2,000, 
as well as that the controversy shall arise under the constitution or lawa 
of the United States, or treaties made under their authority. But if 
the next class of cases over which the circuit courts are given jurisdic- 
tion is connected directly with the antécédent part of the section, and 
read thus: "The circuit courts of the United States shall hâve original 
cognizance * * * of ail suits of a civil nature, at common law or 
in équity, * * * in which controversy the United States are plain- 
tiffs ùT petitioners," — it would seem that the amount in dispute was im- 
materiaj. Again, if we separate the next class in this section, and read 
it thus: " The circuit courts of the United States shall hâve original cog- 
nizance ; * . * * of ail suits of a civil nature, at common law or in 
equity, * *. * in which there shall be a controversy between citi- 
zens of différent States, in which the amount in dispute exceeds, ex- 
clusive of interest and costs, the sum or value aforesaid," — there can be 
no doubt that the amount in dispute was intended to be jurisdictional, 
This metbod of reading this section provès, I think, that congress in- 
tended to make the amount in dispute jurisdictional in ail of the classes 
of cases mentioned except two. Thèse two are where the United States 
are plaintiffs or petitioners, or where the controversy is between citizens 
of the same state claiming lands under grants of différent states. In 
this last-mentioned class, the amount in dispute may be jurisdictional, 
when the case is sought to be removed from the state court, but it isnot 
when the circuit court takes original ôognizance. If this is not thèproper 
construction of this section, then the United States inust sue in equity 
causes, when the matter in dispute is between $500 and $2,000 in the 
state courts. The district courts hâve jurisdiction in equity when the 
tJnited States are petitioners to $500, and not beyond thaï sum. If 
we are allowed to consider the probable reason for the limitation of the 
jurisdiction of the circuit courts to sums or values which are over $2,000, 
■when the United States are plaintiffs or petitioners, we can imagine no 
gppd reasoû. This question has not been belbre the suprême court, but 
it has been passed upon by two learned and able judges, and I concur in 
their construction. Fales v. Railway Co,, &2 Fed. Rep. 673; U.SiV. 
5Aaw, 39 Fed. "Rep. 433. 

On the merits of the case, as presented by the pleadings and agreed 
facts, I^tti of the opinion that the rent ijnder thë lease passed to the 
United States when they accepted the provisions of the acts of January 
24 and March 22, 1880, which ceded to them this property, with the 
locks, dams, etc.» and that the, rent whieh accrued aliter, the 30th of 
April, ISSO, when the Uriîted States aceepted the'cesaion by Eentucky 
ty actuàlïy tàkîiig possessîoii, bélongstp theïû. IThiStTent, q| the rate 
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of $180 per annum from the 30th of April, 1880, to July 1, 1890, in- 
clusive, should be charged against the Kentucky MDls, but without in- 
terestuntilafterjune.30, 1888.. Therepâirs,etc.,amounting to $532.33, 
is to be allowed as a crédit, but net the whole amount thereof,— only 
the balance due after applying the rent which accrued and was applied 
by the sinking fund commissionera, and which belonged to them. This 
was the rent between July 1, 1878, and April 30, 1880. This balance, 
I understand the district attorney to consent should be credited. The 
payment by the Kentucky River Mills in September, 1884, to the com- 
missioners of the sinking fund, was not a payment which wiU bind the 
plaintiffs, because at that time the rent was due the plaintiffs, by virtue 
of the acts of January and March, 1880, and the acceptance of them by 
the United States. The défendant had at that time actual notice of 
thèse acts, and the acceptance of them, and the fact that no previous 
claim or demand had been made by the United States did not authorize 
the mill company to pay the rent accruing after April 30, 1880, to the 
stateof Kentucky, or the commissioners of the sinking fund. This 
fact, hôlVe ver, with the surrounding circumstances, prevénts, I think, 
the plaintiffs recovering interest prior to April 30, 1888/ A judgment 
should be éntered as indicated, and it is so ordered. 



HiLL et al. V. Gordon et d. 

(Ciroult Covrt, N. D. Florîdcu February 24, 1891.) 

1. Fédéral Courts — Jurisdiotionai, Amount— Prbsumption. 

In an injunction suitto restraiu the çnforcement of a judgment rendeïedSO ^eara 
bef ore, it wlU not be presumed that the amount involved was not within the juris- 
diction of the circuit court, where the déclaration contained several counts which 
togetber claimed a greater amount, thoùgh the judgment rendéredwas for less 
than the jurlsdictional amount. 
8. Sbbvich op Prockss— Rbtubiî. • 

Where there is personal service on défendant, a return in the name of a spécial 
deputy-marshal, instead of in the name of the marshal, is a mère irregularity, to 
which objection cannot be raised by strangers to the judgment. 
8. Taz-Deep— Eboording — Notice. 

Where défendant was in possession of land at the timë when judgment was ren- 
dered against him, and for two years after, the lien of suoh judgment is superior 
to a tax-deed for such land ezecuted before judgment, but not acknowledged and 
proved for record as required by law, as suoh deed, though spread On the records, 
was not constructive notice to subséquent creditors or purchasers. 
4. Judgment IiIen— Adverse Possession. 

Adverse possession for seven years, the statutory period in Florida, cannot de- 
feat a judgment lien. 
6. Estoppbi/— IH Pais— Judgment— Enforoement. 

The holders of a judgment are not estopped to enforce it because purphasers of 
the land after it was entëred havS madé improvements, Where sucfa purchasers 
were bouud to know that such judgment was unsatlsfled, and that th« tax-deed un- 
der which tbey claim was not duly recorded. 
8, Equitt — Lâches — Dbi.at in Enforoino Judgment. 

A delayof 20 years in prooeeding to enforce a judgment againist Sand doès not 
render the hol^Qr thereof guilty of lâches, where there were prior jwdgments that 
were liens on the land for more than its value, some of which a pUrcÇ^ser of the 
land had bouKttt, and was holding against it. ' . a: 
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In Equity. Application for injunction, 
Hampden & Cooper & Cooper, for complainants. 
E. P. Axtell, for défendants. 

SwAYNE, J. The complainants in this cause seek, by bill in equity s 
to enjoin the sale of certain real estate levied upon by virtue of an exé- 
cution issued upon a judgment in favor of the défendants herein against 
uue John T. Matthews, said property being levied upon as the property 
of said défendant in exécution. The material allégations of the bill are 
cs foUows: (1) That this court did not hâve jurisdiction over the sub- 
ject-matter, nor the person of the défendant in the original suit at law. 
(2) That the judgment and exécution were illégal and void, because the 
judgment did not set forth the names of the parties composing the firm 
of Gordon, Fellows & McMillan, plaintiffs in exécution, and because the 
exécution varies from the judgment, in that the namès of the parties 
plaintiflF are fuUy set out. (3) That the complainants claim the prop- 
erty in question under an independent title, and not through or under 
the défendant in exécution. (4) That the complainants, and those un- 
der whom they claim, hâve been in adverse possession of said property 
for more than seven years prior to the levy under said exécution. (5) 
That thé défendants (plaintiffs in exécution) are estopped from enforcing 
their judgment lien, because the complainants bave used aiid improved 
the property for many years, and because of the lâches of défendants in 
lailing to exécute their judgment at an earlier date. The défendants 
having filed their answer, and the testimony having bèen taken, the 
«ase is before the court ùpon a final hearing. 

1. Itappears that the défendants herein brought their suit at common 
iaw in this court on the lOth day of August, 1869, against John T. 
Matthews, the défendant in exécution, by filing apraecipe for summobs 
ad respondendum, laying their damages at $1,000, the writ issued setting 
forth damages to that amount, and was served upon the défendant. On 
the same day the plaintiffs in exécution (défendants herein) flled their 
déclaration in asmmpsU, containing three counts, to-wit: (1) That de- 
fendant was indebted to plaintiff in the sum of $500 for goods sold and 
delivered; (2) and in the sum of $500 upon an account stated; (3) and 
in the sum of $500, money had and received. The addendum clause of 
the déclaration lays the damages at $1 ,000. The matter in dispute is 
the amount claimed by the plaintiff in his déclaration, taken in connec- 
tion with the damages alleged. 

In Kanouse v. Martin, 16 How. 207, the court says: 

"The words «matter in dispute' do not refer to disputes in the country, or 
-the intentions or expectationa of the parties concerning them, but to the 
claims presented on the record to the légal considération of the court. Whafc 
the plaintiff thus claims is the 'matter in dispute,' though the claim maj bê 
incapable of proof, or only in part well founded." 

In West V. Woods, 18 Ped. Rep. 665, the court says: 

"Itis the settled doctrine that, so far as concerns courts of the first in- 
rstance, the déclaration or pleadings of the plaintiff, presenting his claim, is 
the sole test by which the .jurisdiction is to 1^ decided, so far as the matterin 



278 FEDERAL BEPOKTEB, vol. 45. 

dispute is concerned. The jurisdlotlon.iwlien dépendent upôn the amount In 
dispute in case of appeal or wrlt of eiror, is determined by a différent stand- 
ard., Tliere the test is the amount in dispute at the time the appeal is taken. 
Whére the déclaration shows the requisite amount is demanded, this court has 
jurisdiction." 

1. In the case of Anmlrong v. Eltlesohn, 86 Fed. Rep. 209, decided in 
1888, the déclaration had three counts: (1) Upon a promissory note, 
$876; (2) money had and received, $875; (3) workandlabordone, $875. 
Upon denjurrer of défendant, and motion to dismiss forwant of jurisdic- 
tion, on the ground that the plaintifiF had only one right of action, and 
could recover only on one count, the court hêld thatj upon the face of 
the déclaration, which could only be considered upon demurrer, there 
appeared three causes of action, aggregating more than the jurisdictional 
amount. The court overruled the demurrer, saying, if it should after- 
wards jippear that there was only one :cause of action, the case would be 
dismiesed. In the case, at bar each count sets forth a separate cause of 
action* which, when taken in connection with theaddenéim clause, clearly 
gave thiâ court jurisdiction as to the matter in dispute; and having ao- 
quired jurisdiction upon a well-established principle, prior to the act of 
1876, this court could proceed to judgment. But it is contended that, 
the plaintiffs having filed a bill of partioulars under the first count for 
$405.50, a sum less than $500, they were bound by that, and could in- 
troduce no proof as to the other counts, and that this court must now 
présume that to be the onlycause ©faction, and that the sum in dispute 
was really less than $500. The plaiutiifs were entitled to amend their 
bill of partioulars, and, by leave of the court, introduce évidence to sus- 
tain the other counts, McClel. Dig.. p. 834, §§96, 97. There was a 
trial of the cause belbre a jury, and a judgment was entered on the 7th 
day of December, 1869,- for $416.04, and it is to be presumed that the 
question of jurisdiction was then determined. This court will not, at 
this late day, say that the court who tried the cause was so remiss in its 
duty as to aÛow judgment to be entered in a cause in which the court 
had no jurisdiction. If the plaintifl's had declared solely upon the court 
for gopda sold and delivered for $406, concluding with the avermentthat 
they had sustained damages of $1;000, it would be entirely a différent 
case from the présent one, and the court would be justified in holding 
that there was no jurisdiction as to snbject-matter. It is contended by 
the complainants that the court had no jurisdiction of the person of the 
défendant John T. Matthews, because the return upon the original writ 
was made in thenameof.a spécial deputy United States marshal, and 
not in the namo of the marshal, There was personal service upon the 
défendant, and the maï^îng of the return in the name of the deputy was, 
at the most, only an irregularity which the défendant above could take 
advantageof in the original proceedings, and cannot be raised by stran- 
gers to the judgment. I am of thè ôpitiion that the court had jurisdic- 
tion both of the subject-naatter and the «person of the défendant. 

2. By rj^|e^ence to the jvidgment roU, it cap be readily determined in 
^hose favor the, judgment is rendered ànd exécution issued, and it is 
iinmateriaî thi&t the individual names of the plaintiffs are not fully set 
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forth in thejndgment, and the yariance in fietting out the nanies in the 
exécution is not fatal. The judgment and exécution are légal and valid. 

3. It ig admitted that the défendant in exécution, John T. Matthews, 
owned and was in possession of the land in question on, the 16th day of 
March, 1868. Complainants allège that on that day said property was 
purchased at tax-sale by one Stephen McCaU; that he received a tax- 
deed for the same; and that he went into immédiate possession of the 
property; and that complainants claim under him. The only proof of- 
fered to sustain this allégation is acertifled copy of a purported tax-deed, 
purporting tohave been executed on the said 16th day of March, 1868, 
and wbich was spread upon the public records of Alachua county, where 
the land is situated, withbut èver hàving been acknowledged or proven 
for record, as required by the laws of the state. It has long been held 
that an attempted record of this character is no record, but a nullity. 
Tonmsendv: Edimrds, (Fia.) 6 South. Rep. 212. This certified copy is 
not admissible in évidence for any purpose wbatever. The complainants 
hâve failed to shôw that the title to the property has ever passed out of 
Mfttthew's hsnds, the défendant in exécution; moreover, it was estab- 
lished that Matthews was in actual possession of the property at the date 
of the judgment, and for more than two years thereafter, and the tax- 
deed, neverihaving been legally Tecorded under the lâwsof this state, 
was not notice to subséquent creditors or purcha'sèrs withoùt actual notice. 
Carpmter v. Dexter, 8 ."WaE; 632; D&yle v, Wade, 2d Ma. 90, 1. South. 
Rep. 516. The judgment lien of the défendants is superior to the un- 
recordéd tax-deed*, admitting that there ?was such a dped, which was not 
established by légal évidence, 

4. The fact that the complainants, and those under whouïtheyclaini, 
bave been ,in the actual p<)ssession pf thi^ pyoperty for more than seven 
years, the statutory perio^d, doess not defeat the défendants' judgment 
lien. A judgment lien is on the same footing with a niortgage lien, and 
it will not be contended that adverse possession for seven years will de- 
feat a mortgage lien. 

6. When ;the complainants purchased this property, and improved it, 
they were bonnd to take notice that tJne pretended tax-deed hçd ne^Çer 
been recorided, and that the défendants' judgment stood unsatisâed upop, 
the records of the couii. The maxim, capeai einjpior,. applies. One of 
the complainants swe9,r8 jthat helineTY that Matthews was in possession 
of the property as late as 1871; The qpestion of lâches must be deter- 
mined to a great estent upon the fects of each case. In this ca^e the 
court is of the opinion that the défendants are not guilty of lachesin 
npt attempting to exécute theii; judgment atan earlier day, because Ihe 
testimony disçloses the fect th^,* there wej-e a large number of other and 
aider judgments creating liens againstth^ property, amounting to more 
thftn its value, anddefendantscould not safely proceed to exécute their 
judgment: ujotil; thèse prioï liens hq,djbeen exti^guished; moreo^fer, it 
appears that the coraplainant Qill had purchased a large amoun^pf thèse 
liens, and was holding them against the property, or, at least, ;the .inter- 
«gt, pf his CQ^t^n^nt .tq'erçiu,.with the Ç;viçkent,,inte;9tiqn of pToteiçtiogand 
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Btrengthenîng his title thereby. It seems to the court tbat the compîain- 
ants knew that their title was defective, and thus sought to perfect it, 
and cannot, in any sensé, be considered purchasers, and entitled to the 
relief they seek. The bill must therefore be dismissed. 



Nationai, Bank of Rondout v, McGahan et al. 
(Circuit Oowrt, D. South Carolina. 1891.) 

APPBAI/— SUPEBSEDEAS BONB— AMOnUT— FOBEOLOSTJBB SUIT. 

Where a decree in f oreolosure directs défendant to acconnt for three-fourths of 
thfi rents of the property for several years, and for waste committed during that 
time, and the judgment for wbich this accounting is ordered amounts to $18,000, 
with interest for two years or more, the aupersedeas bond will be flxed at $14,000, 
as the case is not witbin rule 39 of tbe suprême court, directing that, in suits on 
mortgages, the supersedeas bond shall be fixed at a sum to cover the damages 
arising f rom the détention of the money seoured by tbe mortgage, measured by the 
interest on the money. 

In Equity. Motion to fix tbe amount of mpersedeas bond. 
Barher, GillUand & Mtzsimons, for complainant. 
I. N. Natham and Samud Lord, for défendants. 

SiMONTON, J. If the decree in tbis case provided sîmply for the fore- 
closure of a mortgage of real estate, the amount of the bond would be 
fixed at a sum to cover the damages arising from the détention of the 
money secured by the mortgage, measured by the interest on the money 
due. Construction Go. v. Tovmship qf Cherokee, 42 Fed. Rep. 754. That 
is the course laid down in rule 29 of the suprême court in "ail suits 
where the property in controversy necessarily follows the event of the 
suit, as in real actions, replevin, and in suits on mortgages." But the 
decree orders the défendant to account for three-fourths of the rents and 
profits of said property from 7th September, 188S, and for any waste 
permitted by him of the said property between that date and the date 
of his accounting." This part of the décrétai order takes the case eut 
of Kountee V; Hotd Co., 107 U. S. 394, 2 Sup. Ct. Rep. 911, and out of 
this part of rule 29. The limit of this liability to account is the amount 
of the judgment beretofore secured by the complainant, some $13,000, 
with interest from 1887. From the évidence taken in the cause, and 
submitted to the court, (the judge hearing this motion not having sat 
on the trial,) it appears that the land covered by the mortgage owed its 
•chief value to the timber upon it, and that this bas nearly ail been eut 
away. Besides this, it is manifest, irom the ténor of the decree, that 
the presiding judge was under the impression that the land was not a 
suflBciènt secUrity for the debt. Not only does he order tbis accounting 
in aid of tbe complainant, but he directs the proceeds of sale, costs, 
and expëûses, being deducted, to be paid over to the complainant, and 
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credited on the debt. No provision is made for the surplus, and appar- 
ently no surplus is anticipated. Under thèse circumstahces, I fix the 
amount of the swpersedeaa bond at $14,000. 



Appleton et al. v. Ecaubert. 
{CirewU Court, E. D. New York. Maroh 12, 1891.) 

Dépositions— CoNsirERATioîî or Exceptions. 

Where in a suit in the circuit court of the United States under Rev. St. TT. S. S 
4918, to hâve an interfering patent declared void, a spécial examiner, duly ap- 
pointed, is taking dépositions in Washington to be used in the suit, the examina- 
tion wlll not be stopped on motion lor the court to pass on exceptions to the évi- 
dence, so as to save expense. It is the rule of the court to allow the exceptions to 
be noted by the examiner so they may go to the suprême court In the record in case 
of appeal irom the ruling of the circuit court thereon. 

In Equity. Bill to avoid interfering patents. 
Church & Church, for complainants. 
Francis Forbes, for défendant. 

Lacombe, Circuit Judge. This is a suit in equity, bronght under sec- 
tion 4918, Rev. St. U. S., which provides "that whenever there are in- 
terfering patents * * * tjjg court [in such suit] * * * may 
adjudge and déclare either of the patents void in whole or in part," etc. 
A spécial examiner to take testimony in the city of Washington^ D. C, 
was duly appointed, and on the 27 th and 28th days of January one Will- 
iam Burke, an examiner in the patent-ofEce, was examined on behalf of 
the complainants, but not cross-examined; his further examination, to- 
gether with that of other witnesses, being adjourned to await the dé- 
termination of the motion now before the court. The examination of 
the witness Burke is directed to occurrences in the patent-office before 
the issue of the patent, and it is contended by the défendant that such 
testimony is collatéral, irrelevant, and not pertinent to the issues raised 
in this case. It is the intention of the complainants, upon the comple- 
tion of the déposition of Burke, to take further testimony of a similar 
character, and in the same way, viz., by dépositions of witnesses called 
to testify before the spécial examiner. 

The défendant applies for an order directing the suppression of the 
déposition of Burke, already taken, and further directing "the complain- 
ants or their counsel to desist from further questions of a similar charac- 
ter." The theory of the défendant is that, because the testimony which 
it is proposed to take "will consume considérable time in the taking, it 
would be a saving of expense to the parties to hâve the questions passed 
upon by the court prior to such examination." And, further, that it 
would be "just and fair to the défendant to pass upon the materiality of 
the questions propounded on the direct examination before the opportu- 
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mij p3 oross-examine the witness Burkè has passed, Ihus enabling the 
défendaiit, if the court shall décidé adveraely to his contention, to cross- 
examine the said Burke fully, and also the other witnesses who may be 
produced, to show what occurred in the patent-office." 

No authorityfor any such practice is shown. On the contrary, there 
is express authority of the suprême court condemning it. Blease v. Gar- 
Kngton, 92 U. S. 1. Undoubtedly the method of taking testimony in 
equity cases in the fédéral courts is expensive, and frequently produces 
voluminous records, fiUed with a great deal of testimony which any 
court to which it may be presented will disregard; but that System, 
cumbrous though it be, seems to hâve been expressly devised for a spé- 
cifie end, namely, that the record should be made so full that the court 
of last resort may not be compelled to send an equity case back for a 
new hearing. A historical review of this practice will be found in the 
c^se éited supra, and need not be repeated hère. It is sufficieut to say 
that under it the examiner is required to note the exceptions, but cannot 
décide upon their validity, and must take down ail the examination in 
writing, and send it to the court with the objections noted; and when 
dépositions in equity are ta.ken according to the acts of congress, or oth- 
erwise under the rules, the same method applies. When the testimony 
is reduced to writing by the examiner, or the déposition is filed in court, 
further exceptions may be there taken. "Thus," say the suprême court, 
"both the exceptions and the testimony objected to are ail before the 
court below, and corne hère upon the appeal as part of the record and 
proceedings there. If we reverse the ruling of that court upon the ex- 
ceptions, we may still proceed with the hearing, because we bave in our 
possession the rejected testimony." If the defendant's objections in this 
case were sustained, and his motion granted, and the suprême court 
should reach the conclusion that this court erred in such détermination, 
it would hâve to remand the cause, in order that the suppressed déposi- 
tion and the additional proof which the complainant desires to offer 
might be taken. That is what was done in Gonnecticut v. Pennsylvania, 
5 Wheat. 424, which case was decided before the promulgation of the 
rules; but, as it is one of the objects of the sixty-seventh ruie, in its prés- 
ent form, toprevent the necessity for any such practice, defendant's mo- 
tion must be denied. 
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Hemsley d al. v. Mybhs ei ai. Tochman v. Welch, County Atloraey, 
etc. YouNx V. Same. M. Sohandler Botxling Co. v. Welch, 
County Attorney, etc., et al. Wollstein et d. v. Wçlch. Samuels 
etal.v. Irish, County Attomey, etc. Bell et al. v. Blair, County 
Attoïney, etc. Schutt et al. v. Nevibon, County "Attorney, etc. 
Story et ai. v. Nevison, County Attorney, etc., et al. Marshall 
étal. V. Same. 

(Circuit Court, D. Kansas. February 18, 1891, ) , 

L Intoxioatino Liquoks— Oeiginai. Packaobb— Injonction. 

Complalnants' biU for injunction, flled in the circuit court ot the tTnited States, 
alleged tbat tbey were tbe agents of liquor dealers livlng in another state, and, as 
sucb, were engaged in selling In Kansas liquors in the original packages in whioh 
tbey were imported by thelr principals; tbat by civil and crimlnal proceedings un- 
der the prohlbltory law ot Elansas défendants were seekingto break up and destroy 
complainants' business in violation of their rights under the fédéral constitution; 
and It prayed tbat tbey be restrained from lurtber proceedings in the premises. 
There was no allégation tbat défendants were insolvent. Held, that complainants 
bave an adéquate remedy in an action at law for damages. 

S. iNmNCTioN— Whbn Lies— Cbiminal PitocEEniNGS. 

The proceedings instituted by défendants being criminal in their nature, a 
court of equity bas no jnrisdiotion to restrain them by injunction. 

8. Bamb — Stat of Proceedings in Sïatb Court. 

Rev. St.Ù. S. S 720, whioh provides tbat "tba writ of injunction sball not be 
granted by any court of the United States to stay proceedings in any court of a 
State, " wltb one exception mentioned, is not repealed or in any wise affected by 
section 1979, whioh déclares tbat every person wbo, under color of any statute of 
any state, subjects any citizen of the United States to the doprivation of any rights, 
privilèges, or immunities ëecured by tbe constitution and laws of tbe United States, 
sball be Uable to the person injured in an action at law or sait in equity. 

In Equity. 

On tbe 15th of July, 1890, Hemsley & Linbocker filed in this 
court a bill in equity against Myers as sheriff, and Irish as county at- 
torney, of Riley county, and R. B. Spillman as judge of the district court 
for the twenty-first judicial district of Kansas, which includes Riley 
county. The bill allèges, in substance, that the complainant Hemsley, 
as the agent of Glasner & Barzen, (who are not made parties,) liquor 
dealers doing business at Kansas City, Mo., and citizens and résidents 
of that state, was selling intoxicating liquors, as such agent, at Manhat- 
tan, Kan. , in the basement of a building rented for his principals for 
that purpose from his co-complainant as agent for the owner. "That he 
commenced business in said place on the 21st day of June, 1890, and 
that up to the 3d day of July, 1890, he had sold in the neighborhood 
of $300 worth of liquors at wholesale priées, among which were about 
forty cases of béer, containing twenty-four bottles each, about one hun- 
dred packages of whisky, each containing one pint, and sundry packages 
of béer, each containing four bottles, securely boxed and sealed in pine 
boxes. That no other kind of packages except thèse mentioned were re- 
ceived by him, and that no liquors were sold by him except in the orig- 
inal packages, as they were shipped tp him by Glasner and Barzen, and 
as received by him." That on the 3d of July, 1890, the défendant 
Irish, as county attomey, presented to the défendant Spillman, as dis- 
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trict judge, "a certain pétition alleging and setting out the above actions 
on the part of said Hemsley, and praying tbat the said place occupied 
by said Hemsley as a place of business and as the agent of Glasner and 
Barzen be declared a common nuisance under the provisions of section 
13 of what is known as the 'prohibitory law'of the state of Kansas, 
which said pétition was by him, the said F. L. Irish, duly verified; and 
that, upon the présentation of the said pétition to the said R. B. Spill- 
man, a temporary injunction was issued against the eomplainants, and 
they were ordered to shut the said place of business, and to abstain and 
refrain from further sales of intoxicating liquors therein, and to abstain 
from keeping said place of business open in the manner in which the 
said eomplainants had prior to that time kept said place open, and that, 
in case they failed to do as ordered by said temporary injunction, they 
would be proceeded against as for contempt of the proper orders and 
commands of the district court of said county of Riley and state of 
Kansas." That on motion made for that purpose the court refused to 
vacate or discharge this injunction. That "the said F. L. Irish, county 
attorney as aforesaid, threatens and is about to begin and prosecute other 
injunction suits as well as criminal proceedings against your petitioner, 
and threatens and is about to take action against your petitioner, and 
cause him to be committed to the common jail of Riley county, for 
contempt of the said temporary injunction; and that the said R. B. 
Spillman also threatens and is about to entertain the proposed proceed- 
ings for sUch temporary injunction and such other criminal proceedings 
as the said F. L. Irish may bring against said Hemsley, and threatens andis 
about to issue other orders of injunction against said Hemsley upon such 
applications, and threatens and is about to commit to the common jail of 
Riley county the said Hemsley on the alleged cause of contempt of the 
orders of the said district court, wherein and in fact the said Hemsley 
bas done nothing in violation of the law of the state or of the United 
States, except that he bas a légal right to do, and thereby drive the said 
Hemsley out of the said original package business, and to cause the said 
original package business in the said city of Manhattan to be discon- 
tinued, and to depreciate the value of the property so as aforesaid im- 
ported into the state of Kansas and for sale therein by the said Hemsley 
as agent of the said Glasner & Barzen, and to so injure and harass the 
said petitioner and so depreciate the value of the said propertj' of the said 
importers thereof as to ihake the said original package business unprof- 
itable, and to cause the same to be discontinued in the said city of Man- 
hattan and state of Kansas." That the statu te of Kansas under which 
the défendants were proceeding was in contravention of the constitution 
of the United States, and void, and that under the constitution of the 
United States the plaintifif had the right to carry on the business in 
which he was engaged. The bill prayed for a perpétuai injunction eu- 
joining the défendants "from taking any further proceeding, whether by 
injunction or by criminal arrest, under the said prohibitory law of thestate 
of Kansas, or otherwise interfering with the sale and keeping for gale in 
said building of said original packages of intoxicating liqUors so as afore- 
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eaid imported by Glasner & Barzeu to their agent, Gteorge Hemsley." 
Upon hearing the motion for a temporary injunction the writ was 
awarded in thèse terms: 

"George Hemslet and J. N. Linbockee t;. J. M. Myees, P. L. Irish, 

AND E. B. Spillman. 

"Temporary Order of Injunction. 

"New, on this 18th da}- of July, 1890, came on theabove canse before the 
circuit court for said district, and tliereupon, agreeable to an order made here- 
tofore, on the 15th day of July, 1890, in said cause, came on the application 
of the complainants for a temporary injunction as prayed for in tbeir bill of 
complaint, service of which last-named order lias been heretofore duly made 
upon défendants. And thereupon came the said complainants, by Sam Kim- 
ble, Esq,, and D. C. Lockwood, Esq., their attorneys, and aiso came the de- 
fendants, J. M. Myers, F. L. Irish, and E. B. Spillman, in person before me, 
and as well by Hon. L. B. Kellogg, attorney gênerai of the state of Kansas, 
appearing in behalf of the said défendants, and the said bill of complaint 
came on to be beard as aforesaid, and, being duly considered and argued by 
counsel, and it appearing that the matters and things set ont and alleged in 
said bill of complaint are true, and that complainants are entitled to the relief 
as prayed for so far as same relates to the défendants J. M. Myers and F. L. 
Irish: It is therefore, on this 18th day of July, 1890, by said court consid- 
ered and ordered that the said défendants J. M. Myers and F. L. Irish be, 
and they are hereby, enjoined until the further order of this court from 
further proceeding against the complainants, and from further attempting 
t^ engage In any prosecution under color of their respective offices or 
under color of the prohibitory law of Kansas against the said complainants, 
G-eorge Hemsley and J. N. Linbocker, wherein they will seek to punish 
said complainants for the sale of intoxicating liquors in the original pack- 
ages only, or for keeping open the building on lot numbered 16, in ward 
uumbered two, (2,) in the city of Manliattan, Kansas, for the sale of 
intoxicating liquors of and belonging to the flrm of Glasner & Barzenjof 
Kansas City, Missouri, in the original packages only; and that they are en- 
joined from doing any act directly or indirectly towards declaring said place 
of business a common nuisance, and seeking to abate and destroy the same 
and the gOOds stored arid sold therein on the ground that it is contrary to the 
law of the land to maintain such a placC) or on the ground that the keeping 
of a place for the sale of intoxicating liquors in the original packages by the 
importer or his duly-authorized agent is a common nuisance under the pro- 
hibitory law of the state of Kansas and of the United States, and that they 
be enjoined from taking any further steps in the district court of Biley 
county, Kansas, in the injunction proceedings heretofore instituted, as set ont 
in said bill of complaint, orto interfère in any manner by prosecution, either 
civil or criminal, to deprive the complainants from carrï-ingon and conducting 
ia the said city of Manhattan, Kansas, the business of selling intoxicating liq- 
uors in the original packages only, and as set out in the bill of complaint, and 
from in any manner interfering with or seeking to shut up or abate the use 
and occupancy of the said building in tbe manner as set out in the bill of 
complaint. 

[Signed] ' "0. G. Fostee, Judge." 

The opinion of the court ordering the temporary injunction to issue 
in a similar case is reported. Tuchmanv, Wekh, 42 Fed. Rep. 548. 
The case is now before the court on demurrer to the bill. Nine other 
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iages, diSëring in detaiJs, but involvingi tEe same principal questions, 
faave aiso beensubmitted on demurrer. ■■<'■: i 

David Ooermeyer, E. Hagan, Wheat, Ohesney & Ourtia, Henry L. Call, 
Sam Kimhle, D. C. Loejçwood, and Samiid D. Bishop, for complainants. 

L. B. Kellogg, Atty . Gen. , B, B. Welch and H. C. Irish, for défend- 
ants. 

Caldwell, J. The bill is bad on thyeegrounds. 

l....Fiewed in the light of a bill for an in^unction to restrain the vio- 
latibri of a eonstitutional or common-Iaw right, or the commission of a 
trespasSi it fails to state a case cognizable in equîty. The complainants 
own no property, and hâve no property rights to be affectéd. The own- 
ers of the liquor and of the house in which it was sold are not parties to 
the suit. The gravamen oî the bill, so far as relates to the complainant 
Hemsley, is that the alleged illégal aots of the défendants will hâve the 
efFect to throw him out of his employment as agent for a Missouri firm 
forselling packages of béer and pint bottlesof whisky at Manhattan, Kan. 
Asto the complainant Linbocker, he, as agent for the owner, rented to 
the Missouri firm the room in which this business was carried on, and 
what d9,mages he is to. sustain by the alleged illégal; acts of the défend» 
ants is not very apparent. He neither owns the property, nor is he en- 
titled to the rents. It is difficult to perceive, • therefore, upon what 
ground he can claim to hâve any property or pecuniary interest in the 
proceedihgs. The bill allèges that the sales made by the complainant 
Hemsley, as agent, in this business, between the 21st day of June and 
the 3d day of July, 1890, amounted "in the neighborhood of $300 
* * * at Wholesale priées." It is not stated in the bill whether the 
plaintiff Hemsley was compensated for his services as agent by commis- 
sions on his sales or was paid a fixed sum as wages. The allégation in 
the bill that he will sustain "irréparable damage" is the statement of a 
légal conclusion. The court will look back of that avernient to the facts, 
and détermine from them, for itself, whether the damage is irréparable. 
By the term "irréparable injury " is meant a grievous one, not adequately 
réparable by damages at law. A mân who bas a full and complète rem- 
edy at law to recover the damages he suffers cannot be heard to say that 
the damage is irréparable. It is bbvious that Hemsley can be fully and 
completely compensated for his loss of commissions or wages by an ac- 
tion at law for, his damages; and this is so, though it be conceded that 
he cannot procure other employment equally remunerative and respecta- 
ble at Manhattan, or the same or other employment elsewhere. His in- 
ability td get other employment might enhance the darbages, but it does 
not make hîs case one 6f équitable dognizance. There is no averment 
in the bill that the défendants are insolvent, and, in the absence of such 
an averment, their ability to respond to the plaintiff for aU damages 
which hé ïnay sustain on aecount df their alleged iîVrongful acts will be 
presumed. Section 723, Rev. St. U. S., déclares that "suits in equity 
shall not be sustained in either of tàe courts of thé United States in any 
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cas© where a plain, adéquate, and complète remedy may be had at law." 
This section is merely declaràtory of the pre-existing rulé on the subjeot. 
The ruie is elementary that, if the wrong complained of can be ade- 
quately compensated by a pecuniary sum» the remedy is at law, and an 
injunction will not issue. Kerr, Inj. 226. This rule is applicable to 
the case made by the bill, and fatal to it. In the case of Wagner v. Drake, 
81 Fed. Rep. 849, — a case very similar to the one atbar, — the learned 
judge of the southem district of lowa refused to grant an injunetion jn 
favor of the proprietor of a saloon to restrain the officejrs of the law, in 
lowa, frpm instituting and prosecuting proceedings under the prohibitory 
law of that state, which it was all^ed would destroy the plaintifiPs busi- 
ness. Judge Love said: 

"The chlef loss of the saloon owner, if his business be closed by the action 
of the State court, is tbe value of the Qxtures and the f nrniture uaed in bis 
trade. Thèse may be fully compensated in damages in actions at law." 

Morepyer, the plaintifFs can appeal from the orders and judgment of 
the district court to the suprême court of the state, and, if that court dé- 
nies them any right or privilège claimed under the constitution or laws 
of the United States, they may appeal to the suprême court of the United 
States. Thèse are ail the rights that parties to a suit in any court can 
demand, and, in contemplation of law, they afford to every suitor, in con- 
nection with the remedy tbe law gives for illégal and^ unwarranted pros- 
ecutions, sufficient légal redress. High, Inj. §§ 28-30. 

2. The bill seeks to enjoin criminal proceedings. A court of equity 
possesses no such ppwer., This principle is settled by the uniform cur- 
rent of authorities in England for two centuries, and in this country 
from the foundation of its jurisprudence. The récent emphatic reafBrm- 
ance of the doctrine by the suprême court of the United States renders 
it unnecessary to do more than repeat the rule in the language of that 
court. The court said: 

"The ofiBce and jurisdictlon of a court of equity, unless enlarged by express 
statute, are limited to the protection of rights of property. It has no jnris- 
diction over the prosecution, the punisbment, or the pard6n of crimes or mis- 
demeanors, or over the. appointment and removal of public oflicers. To as- 
sume Buçh a jiiriBdiction, or to sustain a bill in equity to restrain or relieve 
against proceedings for the punisbmeut of offenses, or for the removal of pub- 
lic offlcers, is to invade the domain of tbe courts of common law, or of tbe ex- 
ecutive and administrative department of the government. * * « Mr. 
Justice Story, in his Commentàries on Equity Jurisprudence, affirms the same 
doctrine. Section 893. And in the American courts, sb far as we are in- 
formed, it has been strictjly and uniformly upbeld, and has been applied alike, 
whether the prosecutions or arrests sougbt to berestrained arose under stat- 
utes of the state or under municipal ordinances. West v. Mayor, etc., 10 
Paige, 639; Davis v. Society, 75 N. Y. 362; Tyler v. Hamersley, 44 Conn. 
419, 422; Btuart v. 8ûpervisors, 83 IJl. 341; Devron v. First Municipaltty, 
4 La. Ann. 11; Levy v. Shrèveport, 27 La. Ann. 620; Mosea v. Mayor t etc., 
£2 A.\-Ai Vèi; Qavlt-v.Wailis, 53 Ga. 675; Phillips v. Mayor, etc., 61 Gai 
886; Cohm y. Commissioner», 77 N. C.2; Oil Oo. v. Little Bock, 39 Ajrk. 
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412; Spink y. Francis, IQ^Fed. Rep. 670, 20 Fed. Bep. 567; Suess v. UTohle, 
81 Fed Rep. 855." In re Sawyer, 124 U. S. 210, 211, 8 Sup. Ct. Rep. 482; 
High. ïnj. § 68. 

The cases atbar présent in a forcible light the . inability of a court of 
equity to deal with criminal prosecutions by injunction or otherwise, and 
thë utter coniusion and failure of justice that would inevitably resuit 
from the exercise of such jurisdiction. The answers and affidavits filed 
in some of thèse cases deny that the plaintiffs' sales were limited to orig- 
inal packages, and averthat they sold otherwise than in original pack- 
ages, and on the Lord's day, and to minors, and that the business was 
conducted in such a manner as to make it a nuisance. If the court 
should assume jurisdiction of the cases, the chancellor, eitting without a 
jury, would hâve to hear and détermine ail thèse issues. And for what 
and with what resuit? If the chancellor should find the plaintiffs had 
violated the state law, as alleged by the défendants, he would be power- 
less to punish them for the offense. If he found the averments in the 
bill to be true, and granted a perpétuai injunction in the terms of the 
temporary injunction in this case, the court could punish the défendants 
for a violation of the injunction , but it would bave no power to punish 
the plaintiffs for afterwards selling in violation of the state law. Sa- 
loons are the source of a large percentage of the lawlessiiess and crime in 
the land, and their proprietors and managers are not particularly distin- 
guished for their strict observance of the laws regulating or restricting 
the business. Suppose an original package vendor, after securing a per- 
pétuai injunction, as prayed in this case, sells liquor not in original 
packages, or otherwise violâtes the state law, what are the oflBcers of the 
state court, whose duty it is to prosecute in such cases, to do? Must they 
apply to this court for leave to prosecute before commencing proceed- 
ings in the state court? Undoubtedly, if they should proceed without 
the previous leave of the court, the plaintiffs would charge them with a 
violation of the injunction, and ask the court to punish them for con- 
tempt; and the chancellor would again be required to try the same is- 
sues of fact, with a view to détermine whether the state ofScers, includ- 
ing the judges of the state courts, should be punished for contempt, or 
whether such officers should graciously bave leave to prosecute the plain- 
tiffs for a violation of the criminal laws of the state. It is obvious that, 
if this court once assumed this jurisdiction, it would speedily draw to itself 
the supervision and control of ail the criminal prosecutions in the state 
growing out of the trafBc in liquor; for it is quite certain, if the court 
once enters upon this business, that every vendor of liquor in the state 
will claim to be a dealer in original packages only, and whenever a pros- 
ecution is commenced against him he will at once seek the shelter and 
protection of an injunction from this court. And the extraordinary 
spectacle would be presented of a United States court of chancery hav- 
jng its whole time taken up in keeping watch and ward over ail the sa- 
îoons in the state, protecting the proprietors and their clerks from pros- 
ecutions, until it should be first shown by the state to the satisfaction of 
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Ihechancellor that the State lawhad been viokted, when the chancelloi 
would make an order granting the state leave to prosecute for that viola- 
tion. ' 

3. Section 720 of the Revised Statutes reads as foUows: 
"The writ of injunction shall nbt be granted by any court of the United 
States to stay proceedings in any court of a state except in cases where such 
injunction may be authorized by any law relating to proceedings in bank- 
ruptcy, " 

This section, save the exception, is as old as the judicial System of 
thè United States. Its prohibition is absolute and unqualified, except 
where the injunction is authorized by law in proceedings in bankruptcy. 
This exception serves to emphasize the prohibition as to ail other cases. 
In Cases where the jurisdiction of the court of the United States first at- 
taches, the statute has no application; but in the cases we are cpnsider- 
ing the jurisdiction of the state courts first attached, and that fact, inde- 
pendently of the statute, according to a well-settled rule, is a bar to the 
jurisdiction of this court. To the observance of the rule enunciated by 
this section and other cognate rules we are indebted for the almost uni- 
form harmonious relations that hâve existed between the state and the 
United States courts, from the foundation of the government down to 
the présent time. The rule would probably hâve been the same inde- 
pendently of the statute. The state courts observe the rule towards the 
courts of the United States upon principle, and without any statute re- 
quiring them to do so. It is not merely a rule of comity, but an abso- 
lute rule of law, obligatory on the courts of both jurisdictions, and abso- 
lutely essential to the maintenance of harmonious relations between the 
state and the United States courts, and indispensable to the due and or- 
derly administration of justice in both. Appeals may be taken in cer- 
tain cases from the state courts to the suprême court of the United States, 
and in this way suitors claimîng a right or privilège under the constitu- 
tion of the United States, or an act of congress, or a treaty, may hâve 
the validity of their claim' finally determined by the suprême court of 
the United States; but the district and circuit courts of the United States 
possesa no appellate or supervisory jurisdiction over the state courts. 
The circuit courts of the United States and the state courts are each des- 
titute of ail power either to restrain or review the process or proceedings 
in the other. This rule has had the approval of the courts, lawyers, 
legislators, and laymen from the beginning of our System of government. 
The rule commends itself to the comraon sensé of ail mankind; and 
there can be no higher évidence of the soundness of a rule of law than 
that there is a universal consensus of opinion that it is sensible and just. 
The contention of the counsel for the plaintiffs is that the statutes and 
rules of law which hâve been adverted to, and which, in the opinion of 
the court, preclude it from exercising jurisdiction in thèse cases, hâve 
been repealed or abrogated, either wholly or partially, by section 1979 
of the Revised Statutes of the United States, first enacted as a part of 
the civil rights bill, April 20, 1871. And the learned judge who deliv- 
v.46F.no.5 — 19 
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■jred the opinion of the court qnthe motion for a temporary injunction 
fteems to entertain the same view. The section reads as folio ws: 

"Every person who, under color of an/ statute, ordinance, régulation, cus- 
tom, or usHge of any state or territory subjects,, or causes to be subjected, any 
citizen, of the United States, or other person within the jurisdiction thereof, 
to the deprivation of any rights, privilèges, or immunities sècured by the con- 
stitution and laws, shall be liable to the party injured in an action at law, 
suit ih equity, or other proper proceeding for redress, " 

The provision in the section, as originally enacted, conferring juris- 
diction on the district and the circuit courts of the causes of action enu- 
merated in the section, has been transferred to the head of jurisdiction 
bf those courts respectively. The section does not repeal, limit, or re- 
strict the previously existing rules affecting the relations of the state and 
the United States courts, nor does it abolish the distinction between law 
and equity, or change the rules of pleading or mode of proceeding in 
any respect. If the section was stricken out of the statu te, the rights, 
privilèges, and immunities of the citizens under thé constitution and 
laws would remain to them, and the mode of seeking redress for a dep- 
rivation of thèse rights would be the same that it is now. The section 
déclares that the mode of proceeding to obtain redress for a deprivation 
of thèse rights shall be by "an action at law, or a suit in equity, or other 
proper proceeding for redress." If the case is one which under the 
well-understood ruleSiOf pleadings is cognizable only at law, then an ac- 
tion at law is the "proper proceeding for redress;" and if it is one cog- 
nizable only in equity, then a suit in equity is the "proper proceeding 
for redressa" No new mode of proceeding is enacted, and no new right 
created by this section. As it now stands in the Kevised Statutes, it may 
be properly denominated a "declaratory" statute. And the statutes and 
rules ûf law defining and regulating the powers, relations, and jurisdic- 
tion of the state and the United Çtates courts with référence to each other 
are not affected by this section in the slightest degree. The demurrer 
to the bill is sustained, the temporary injunction dissolved, and the bill 
dismissed for Want of equity. 

The same order is made in the other cases. 
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SptLikÀJsi a al. V. Bëqwn. , 
Bkown V. Spillman a al. 

(Circuit Court, D. West Virginia. February 10, 1891.) 

Lease— Exception— Deed. 

A lease for oll purposes described the premiseB demised as 40 aores of land, de- 
scrlbed by metes and bounds, "excepting reserved tbereïrom 10 acres, " also de- 
'Bcribed by metes and bounds, "upon which no wells shall be drilled without tbe 
conaeatof the partyof the first part." H6iâ,-thatonly 30 acres passedto the lessee. 

In Equity. 

Bill by B. D. Spillman and W. N. Chancellor against Joseph S. 
Brown, and cross-bÙl by Joseph S. Brown against B.' D. Spillman and 
W. N. Chancellor. 

John A. Hutchinson, for plaintiffs. 

Thomas I. Stealey, for défendant. 

Jackson, J. The complainahts file theîr bill, seeking to remove a 
cloud upon their title, and allège that they are the owners in fee-simple 
of a traet of 40 acres of land in the county of Pleasants, in this state, 
which was conveyed to them by John F. Taylor and wife by deed bear- 
ing daté on the 30th day of June, 1890. It is further alleged in the 
bill that this tract of land is subject to a lease for oil purposes, embrac- 
ing about 30 acres of land, made by the grantor in the deed in July, 
1889, to Joseph S. Brown, and that the residue of 10 acres is not em- 
braced by said lease, and is unincumbered by it, and was held by the 
said Taylor in fee-simple at the time he conveyed the tract of 40 acres 
to the plaintiffs in this action. Other grounds of relief are set up in the 
bill, which are unim portant, and therefore not considered. The land in 
controversy is chiefiy valuable for the oil and minerais supposed to un- 
derlie its surface. The défendant in hisanswer admits that the plaintiffs 
bave purchased the land in fee from Taylor, and obtained bis deed there- 
for, but he dénies that the 40 acres of lànd are subject to a lease embrac- 
ing only 30 acres, as alleged in the plaintiffs' bill; on the contrary, he 
files his cross-bill, claiming a leasehold estate in the entire tract of 40 
acres, as is shown by his lease of July, 1889, legally recorded in the 
county where the land lies, which he claims was constructive notice of 
his rights uhder it, which contains a provision that "no wells shall be 
drilled withOut the consent of the grantor ûpon the ten acres," claiming 
it to be a limitation on the right of the lessee to boTe wells on thé 10 
acres, and nothing more. 

The question presented for the considération of the court tums upon 
the construction of the lease executed by John F. Taylor to the défend- 
ant, Brown, in July, 1889. That lease describes the property granted 
as-^ 
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"Bounded on the north by lands of Mrs. Jones and the Ohio river; south, by 
lands of A. Smith; west, by the county road; east by Mrs. Jones, — contain- 
ing 40 acres, more or less, • excepting reserved theref rom 10 acres, ' begin- 
ning at the railroad, and running thence to the county road; thence south, 
with the county road, to A. Smith's Jine; thence, with A. Smith's Une, to a 
line to be drawn frotn the railroad to meet it, — upon whieh no wells shall be 
drilled without the consent of the party o£ the ârst part." 

The contention of the plaintiffs is that this is a réservation and ex- 
ception in the lease by the grantor, Taylor, to the défendant, Brown, 
which expressly reserves 10 acres upon which no wells shall be drilled 
except by the permission of the grantor; while the contention of the de- 
fendant is that the words used and employed hâve not the force and ef- 
fect of an exception or réservation, but that it is a limitation, and that 
it is répugnant to the grant, and therefore void. What, then, did the 
défendant acquire' when he took bis lease, with an exception expressly 
defined, and excluding it from the thing granted? To answer this in- 
quiry requires the court to détermine the force and effect of the words 
"excepting reserved therefrom 10 acres," used by the grantor in bis lease 
to the défendant. Are thèse words to be treated as an exception, or are 
they words of a mère limitation upon the grant? It is not an unusual 
thing for parties to grant a tract of land by exterior boundaries, reserv- 
ing and excepting within the boundaries a certain amount of land. It 
was not an unusual thing in the history of grants from the common- 
wealth of Virginia to issue what are called "inclusive grants," granting 
a large amount of land within specified and enumerated boundaries, and 
reserving and excepting within those boundaries lands that either had 
theretofore been granted, or upon which entries liad been made, but 
upon which no grant had issued. Référence to the old horn-books of 
the common law informs us that deedscontaining exception, réservation, 
and restriction were not unusual in the early history of jurisprudence. 
Sheppard's Touchstone says that "an exception is a clause of a deed 
whereby the feoffor, donor, grantor, or lessor doth except out of that 
which he had granted before by the deed, or which was embraced within 
its terms." Volume 1, p. 77. Stowel v, Zouch, 1 Plowd. 361; Wrotedey. 
V. Adams, Id. 195; WHishire v. James, 1 Dyer, 59a; Perk. § 625. Coke 
on LittletoQ says "that an exception most commonly and properly 
Bucceeds the description of the thing granted, and is made by words of 
similar import." Under such çircumstances, the thing excepted is ex- 
empted, and does not pass by the grant; neither is it a parcel of the 
thing granted. But this exception may be in any part of the deed, and 
it bas been so resolved. Hil. 17 Car. The same author says: "There 
is a diversity between a réservation and exception." The exception "is 
ever of part of the thing granted, and of a thing in esse," while a réserv- 
ation "is always of a thing not in esse, but newly created or reserved out 
of the land or tenement demised;" and headds" that sometimes the word 
'reserved' hath the force of saving or excepting. Every exception must 
be by apt words. It must be a part of the thing only, and not of ail 



SPILLMAN r. BROWN. 293 

the greater part that has been granted, and not of some other thing. It 
must be of such a portion as it is severable from the thing granted, and 
not of an inséparable incident, and it must be that which properly be- 
longs to the grantor." Co. Litt. 47a. 

Modem authorities at this day approve the définition of exception as 
given by the comraentators we bave referred to. Lomax, in his digest 
of the lâws respecting real property in this country, says that an excep- 
tion in a deed is that whereby the grantor excepts something out of that 
which he has before granted, by which means it does not pass by the 
grant, and is severed from the thing granted. Washburn on Keal Prop- 
erty, in defining an exception, says: 

"If the grantor wish to except anything out of what he may in gênerai 
ternis hâve granted, it is proper that such exception should follow the de- 
scription of the thing granted, and it cornes, therefore, under the head of the 
premises in the deed. As an exception is the taliing of something out of the 
thing granted whicli would otherwise paas by the deed, it may be said, in 
gênerai terms, that it ought tobe stated and described as fully and accurately 
as if the grantee were the grantor of the thing exeepted, and the grantor in 
the deed were made the grantee by the exception. It must, iti the tirst place, 
be a part of the thing included in the grant, and be to be taken in substance 
out of that." Volume 3, (5th Ed.) p. 461. 

In Munn v. Worrall, 53 N. Y. 44, the deed, after describing the land 
conveyed, contained this exception: "Saving and excepting from the 
premises hereby conveyed ail and so much and such part and parts 
thereof as has or hâve been lawfully taken for a public roads or roads." 
The court held in that case that the exception covered by the land taken 
for the public highway across the premises did not create a public ease- 
ment therein, but that the fee of the land so covered remained in the 
grantor, andpassed by a subséquent conveyance thereof to a third person. 

So in Low V. SetOe, 32 W. Va. 600, 9 S. E. Rep. 922, it was held 
that a deed conveying a tract of land by boundary, but excluding a 
tract of 50 acres theretofore sold to another other than the grantee in 
such deed, does not pass to such grantee légal title to said 50 acres, even 
though no deed for said 50 acres had been made to such other person 
who purchased it. 

In the case of Eoberts v. Robertson, 38 Amer. Rep. 710, the court held 
that where the deed contains a spécifie description of the land conveyed, 
and contains a gênerai clause reserving lots designated by numbers, 
without any particular description by boundary, the réservation was 
good, holding in that sensé that the word "reserving," used in the deed, 
in strict sensé means "excepting." 

For the principle stated by the cases cited numerous other modem 
authorities might be relied on. As opposed to this position, it is claimed 
by the défendant that if the language used be an exception, then it is 
répugnant to the object of the grant, and therefore void; and Taylor's 
Landlord and Tenant, §§ 156, 157, and cases there referred to, are relied 
on in support of this objection, where it is laid down that "an excep- 
tion of that which is expressly granted will bevoid for repugnancy," as 
if a man leases 20 acres excepting 10 acres. There the exception is held 
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to bç ¥0id. In the view we take of this case it is unjleoessary for us to 
deterûjine whether the rule thus laid down by the défendant is law. 
We think that there is no such repugnancy as is claimed in this case. 
The exception in this case is not out.of a thing tliat bas been previously 
granted, but is a part and parcel of the very substance pf the granting 
clause. f 

In the case of Greenleafa Lessee v. Birtk, 6 Pet. 302, Judge Story, speak- 
ing for the suprême court, lays down the law that where a thing form- 
ing the exception is of the thing granted, and incorporated in substance 
in the granting clause, the exception is not répugnant to the grant. 

Another position of the défendant is that the words employed, "ex- 
cepting the ten acres from the grant," was a mère limitation upon the 
rights of the lessee to bore wells, and nothing more, and for this position 
he relies upon a décision rendered by the suprême court of Pennsylvania, 
in the case of Gas Co. v. DeWitt, to be found in 130 Fa. St. 235." The 
controversy in that case arose over a lease which contaihed the foUowing 
provision: "No wells to be drilled within three huhdred yards of the 
brick building belonging to J. H. Brown;" and the question was whether 
this was a réservation in favor of the landlord. The court in that case 
held that it was not a réservation, but only a limitation upon the right 
of the lessee to bore wells, and nothing more. The lânguage used and 
employed in that lease was a mère restriction upon the particular party. 
There were no words of exception or réservation to be found in it. There 
was no estate excepted or reserved, or carved out of the grant. It was 
a mère inhibition upon the part of the lessee to drill wells within a cer- 
tain specified distance of the grantor's dwelling-house. When we refer 
to the lease we bave under considération, we.find that the grantor, in 
declaring the exception, used the words "excepted reserved therefrom 
ten acres." It is not manifest that he employed the two words "ex- 
cepted reserved" indiscriminately, and that bis object and purpose of 
using tliem as he did was to secure an exception and exemption of the 
10 acres from the grant of power in the lease. It describes the tract of 
40 acres by metes and bounds, describing it in such a way as to leave no 
misapprehension or misconception as to the intention of the parties 
to it. It is true that in this connection, after describing the estate to be 
"reserved excepted," he added the words "upon which no wells shall be 
drilled without the consent of the party of the tirst part." It is not 
apparent to my mind why the grantor used this language. If he in- 
tended to exempt the 10 acres from the lease to Brown, then this restric- 
tion was unnecessary. If he did not intend to exempt the 10 acres 
from the lease, but merely to restrict the lessee from boring on the 10 
acres, upon which his dwelling-house stood, then it was unnecessary to 
carve out by spécifie metes and bounds an estate which he declared by 
apt légal terms to be "excepted reserved" from the grant in the lease. 
Thèse words are usually employed as expressing the intention of the 
party who desires to carve out and exempt an estate within the bound- 

»18AtURep.784. 
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aries of a grant or deed which embraces fhe portion to be reserved. I 
am therefore inclined to the opinion that the grantor used the words out 
of great précaution, intending that they should be, not only a notice to 
the lessee, but to any one who might acquiré his rights under the ]ease. 
They were not used in a restrictive sensé, but were clearly intended to 
make an exception and réservation tantamount and équivalent to a 
grant. 

We cannot conceive what words the grantor could hâve employed or 
used which would hâve expressed hispurpose and intention more strongly 
than the words he used in carving out this exception. It is unlike the 
case relied upon by the défendant, for there there was no cstate carved 
out by spécifie metes and bounds, but a mère gênerai description of 
the estate, with a restriction that n'o wells should be drilled within 300 
yards of the house of the grantor. But if this was not so, still it is 
well settled that a title acquired by a grantor in the manner that Taylor 
acquired bis title to the 10 acres is as good as if acquired by direct grant 
or conveyance from another party. 

In the case of Stockbridge Iran, Go. v. Hudson Iron Oo., the suprême 
court of Massachusetts held that, "whatever is excluded from the grant 
by exception, remains in the grantor as of his former title or right." 
107 Mass. 321. In that case there was a réservation upon the part of 
the grantor to mine for iron ore, etc., which the court construed to be a 
réservation of new rights to the grantee out of the granted premises, 
having the effect, as we hâve before seen, of a grant from the lessee to 
the lessor. 

Applying to this case the rule laid down by the authorities defïning 
an exception, we résolve any doubts that may exist as to the légal con- 
struction of the lease relied on to defeat the plaintiffs' action. We 
conclude, therefore, that the exception by which the grantor excepted 
to himself 10 acres of land, and by which he carved out an estate of 10 
acres, in disposing of the whole tract by its exterior boundaries, did not 
convey any portion of the 10 acres to the défendant, and the grantor 
had a perfect right, after the exécution of that lease, to make any fur- 
ther disposition of the 10 acres, so excepted and reserved, as in his own 
judgment he thought best to do. In reaching this conclusion I bave 
adopted the rule of construction which exists in ail cases of identity, 
where deeds and descriptions of lands are conveyed or excepted from 
grant. It is a familiar principle that a grant of land will not be held 
void for uncertainty if the court can see that the testimony will render 
certain the land granted. And so a deed is not to be held void for un- 
certainty if by a fair construction of the words employed and used in 
the grant the deed can be made valid. In this case there can be no 
question as to the locality and description by boundaries, not only of 
the 40 acres, but of the 10 acres reserved, excepted, and carved out of 
it. The description is made so certain by metes and bounds that the 
court must hold it to be sufScient, and that the réservation and ex- 
ception opérâtes as a grant from the grantor in this case as if he was the 
grantee; or, in other worda,' it bas the effect of being a grant to him- 
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self. It is apparent to my mind that the parties intended to lay off the 
10 acres and reserve it from the grant, otherwise they would not hâve 
given the boundaries of 3 sides of the 10 acres, and then stated that the 
closing Une was to be from the end of the third line to the beginning. 
There is nothing in the pleadings or the évidence in this case which 
would justify the court in reaching any other conclusion. If it was the 
intention of the grantor to convey ail his righta in the 10 acres to the 
lessee, under the lease of July, 1889, then there was no occasion for a 
réservation or exception of the 10 acres. AU that would hâve been neces- 
sary for him to do was to hâve inhibited and restrained the party from 
boring within a certain distance of his résidence, as in the Pennsylva- 
nia case. This he did not do, but, on the contrary, he carved out, as 
we hâve before said, an estate of 10 acres by spécifie metes and bounds. 
A decree will be passed dismissing the cross-bill, and perpetually in- 
hibiting and restraining the défendant, his assignée, or those claiming 
under him, from in any wise interfering with the 10 acres reserved, and 
directing the surveyor of this court to go upon the land, and lay off the 
10 acres by metes and bounds, as set out and described in the exception 
and réservation contained in the lease. 



JOHNSTON V. SUTTON et ol. 
(Ci/rcult Court, N. D. Plorida. February 25, 1891.) 

Dbeds— Rboobmng — CuRATiVE AcTS — Tax-Tities. 

An aot of Plorida of 1872 provided for the listing and sale of ail lands that had 
accrued to the state by virtue of tax-deeds, and for the exécution of deeds there- 
for, which, when recorded as other deeds of land, should be prima fade évidence 
of the regularity of ail proceedings from the original tax-sale down to the exécu- 
tion of the deed itself, and, further, that it should operateas "a complète bar, after 
one yearfrom the recording of suoh deed, against ail persons who may thereafter 
claim title to said lands in conséquence of any informality or illegality of the taxes 
or proceedings. " Seld, that such deed is not effectuai to cure irregularities which 
rendered the original tax-deed to the state void, though it is spread on the records, 
where it was notaoknowledgedor proved for record, as deeds were required to be 
by the laws in force when it was exeouted. 

In Equity. Bill to quiet title. 
H. Bisbee, for complàinant. 
Walker & L'Engle, for défendants. 

Pardee, J. From my investigation of this case I am not satisfied 
that the complàinant has shoWn such title to the. lands in controversy as 
justifies the maintenance of his bill. The foundation of the complain- 
ant's title is a sale made to the state of Florida for taxes in the year 1849, 
The évidence shows a certified copy of a deed made by Virgil R. Du- 
pont, tax coUector of Orange county, on file in the oSice of commis- 
sioner of lands and immigration. Beyond the said copy there is no 
évidence offered in this case tending to show any compliance with the 
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laws of Florida then in force in r^ard to tte assessment of land for 
taxes, and the sale of lands delinquent for taxes. The deed of the 
tax coUector does not show that the lands described therein had been 
assessed for taxes in the name of any person or for any year, or were de- 
linquent for taxes for any year; nor the amount of delinquent taxes 
thereoa; nor any advertisement of sale; nor any sale by public outcry; 
nor any sufficient description of the lands purporting to be delinquent 
for taxes, and sold. And it is not shown by the said deed, nor by any 
other évidence in this case, that the law of Florida (chapter 214 of the 
Acts of Florida, approved January 11, 1849) under which the said sale 
purported to hâve been made, was otherwise complied with, in this: that 
the said tax collector forwarded to the comptroUer an abstract showîng 
against whom the tax was assessed, the amount, for what year, and 
the description of the land bought in for the state. Thèse defects are of 
Buch serions nature as to impair the title of the state of Florida acquired 
by the sale in 1849, unless they bave been cured by remédiai législation. 
The act of 1872, which is relied upon by complainant as transferring 
the title from the state of Florida to his predecessors, and as curing aU 
defects in the proceedings from the valuation of the land up to the time 
of its sale to complainant's predecessors, provides, in the first section, 
for the making and advertising of a list of ail lands which hâve accrued 
to the state by virtue of tax-deede; in the second section for the ré- 
demption of such lands by any person in interest, upon application to 
the commissioner of lands and immigration, upon the payment of the tax 
specified in the tax-deed, and the cost of advertising; in the third sec- 
tion, for the sale of ail such unredeemed lands after the expiration of 
six months, and for the sale, as lands subject to private entry, of ail 
lands for which there shall be no bidder, the price of the tax and the 
cost of advertising; in the fourth section, for the form of the deed to be 
given the purchaser; and in sections 5, 6, and 7 as foUows: 

"Sec. 5. Such deed may be recorded as other deeda of land, and, when re- 
corded in the office of the county clerk in the proper county, shall vest in the 
grantee tberein natned an absolute estate in fee-simple in the land therein de- 
scribed; and such deed, when se recorded; shall be prima faoie évidence of 
the regularity of ail the proceedings from the valuation of the land, the sale 
thereof , the exécution of the deed from the tax collector or other offleer of the 
state, up to the exécution of . the deed under the provisions of this act. 

"Sec. 6. Any deed made in conformity wibh this act, which shall be re- 
corded in the ofHce of the county clerk in the county in which the land is 
situated, shall operate as a complète bar after one year from the recording of 
such deed against any and ail persons who may thereafter claim title to said 
lands in conséquence of any informality or illegality of the taxes or proceed- 
ings; and the title to said lands shall be complète in the purchaser thereof, 
his or her heirs or assigna, forever, saving, however, as to lands not subject to 
taxation, or in which infants, persons of unsound mind, imprisoned, or be- 
yond the sea, the right to appear and contest the title to said lands witbin one 
vear of their disabilities are removed. 

"Sec. 7. The recording oit any deed made under the provisions of this act 
in the county wUeré the lands are situated shall give the person named in 
such de$d possession in the premises." 
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Undér tbis statute, the deed'given by the conlmissioner of lands and 
immigifatioa to the purchaser was required to be la a certain form. The 
deed ôfifered in évidence in this case is not in the form required by the 
stiatute, but,seems to bave the material averments therein, as required, 
with the exception that the amount of the taxes assessed due and unpaid 
on the lahds in controversy at the time of the sale in 1849, with the costs 
and charges thereon, is not correctly given, and the commissioner of 
laods and immigration did not, as required by said form, affix bis offi- 
ciai seal, but affixed instead the seal of the Florida state land-office. 
The fifth, sixth, and seventh sections of the statute, quoted above, pro- 
vide that the curative effect to be given to the deed to the purchaser in 
relation to informalitiea and irregularities in the tax-sale and proceedings 
dépends itiponits being recorded, as olher deeds of land, in the office of 
the eoiïnty clerk of the county in which the land is situated. The law 
of the state in 1872 and 1873, at the time the law was passed and of 
the exécution of the aforesaid deed, provided- — 

: "That in order to proeure the reoording of any conveyance, transfer, or 
iqprtgage, the exécution thereof by the paf ty making the same shall be ackno wl- 
edgedfciy suçîiparty, or ^hall be proved upon.oath by at least one of the sub- 
scribing witiiesses thereto before the bfficèr àuthori?.ed by law to record the 
same, or befpre soitte judiciàl oflacer." 

, The aforesaid deed, giyen to complainant's predecessors by Dennis 
Eagan, commissioner of, landa and immigration, appears to bave been 
executed flhthe 25th day pf April, 1873, to bave been acknowledged by 
sa,jd Peninis Eagan on the ^tb day of August, 1880, long aiter said Den- 
nis Eagaij had ceased to be commissioner of lands and immigration , and 
to baye been put on the records withput proof oracknowledgment, in 
the fifiice pfthe clerk of the circuit court for Volusia county, the county 
in which; thie; lands were situated, in the manner and at the times ap- 
pearing by tl;e fpllowing oertifiçate: 

"I, John W. Dickens, clerk of the circuit court of said county, do hereby 
certify th^t the, above is a true and correct copy of a deed recorded in my 
offlceiaLiber Aof the tax-titles, page 1, and of the aeknowledgment of the 
same.. And I further certify that the samc^deed was recorded in cç^ office on 
the20tb,day of June, 1376, and the aeknowledgment on the same on the 19th 
day of August, 1880, , 

"In i wilness whereof I hawe hereunto set my hand and seal of oSicej this 7th 
day of April, one thousand eight hundred and eighty-one. 

"£OfflcialSeal.] , [Signed] John "W. Dickens, Clerk.» 

Beyond thia cei^ificatej there îs no probf in this case of any record of 
thè deed giyeiî by the corùmissioner of lands and immigration to com- 
plainant's, piredecessors in 1873. If ît is conceded that Dennis Elagan 
could, after he went outof office, make a valid aeknowledgment of the 
deedL given by iiim officially as commissioner of lahds and immigration, 
itstillrehiàiïié' that the record as made was of the deed, Without either 
àckfadwlèdgmënt or' proof; ând since the deed was acknowledged there 
lias been no record therepf, for certaînly the record of the acknowledg- 
.luent tnadp'Augu$t IS, 1$80, cannot be consîdered as the record of the 
deed so acknowledged. That the record: of a deed withoi^t proof or 
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acknowledgment is not i légal record importing verity, and admissible 
in évidence, see McClel. Dig. Fia. pp. 215, 216, §§ 6, 8, 9, p. 614, § 8; 
Thomp. Dig. Fia. pp. 180, 181, 343; Smders v. Pepoon, 4 Fia. 465; 
Z)oev. Eoe, 1 Johns. Cas. 4Ô2. 

As complainant's deed bas not been recorded as other déeds of land 
in the office of the county clerk of the proper county, and as, under the 
statute, it is to hâve effect only when so recorded, it cannot be used and 
considered in this case as prima fade évidence of the regularity of ail the 
proceedings frora the valuatlon of the land and the sale thereof up to 
the time of its exécution; nor can it be held as a complète bar against 
any and ail persons who may claim title to said lands in conséquence of 
informalitiès or illegalities in taxes or proceedings, nor can it be held as 
givine the person named in the deed any possession of the premises. 

As further tending to defeat the complainant's title, it may be further 
noticed that on the 26th day of April, 1873, when the commissioner of 
lands and immigration executed the deed in question to complainant's 
predecessprs, the law in force in the state of Floridâ in relation to re- 
cording conveyances of real estate provided: 

"Every oonveyance of real estate within this state hereafter made whicb 
shall not be recorded in the county in which the lands aresituated within six 
months after the exécution thereof shall be void as against any subséquent 
purchaser." See Florida Laws 1873, p. 18, c. 1939. 

By the certificate of record referred to above, it appears that the said 
deed of the commissioner of lands and immigration, executed the 25th 
of April, 1873, was not recorded in any manner whatever untilthe 20th 
day of June, 1876, during which time the defendant's title was acquired 
from the stàte by deed exeouted by the county clerk of Volusia county 
on the 6th day of AugUst, 1873. 

A dëcree will be entered dismissing complainant's bill, with costs, 
Februâry 23, 1891. 



Henky et al. p. Teavblers' Ins. CJo. 
{Circuit CmirttD. Colorado. Februâry 33, 1891.) 

BQUITT— PLEADING — OKIOTITAL BiLL — AmENDMBKT. 

Flaintiffs' bill alleged that défendant waa aboutto sell œrtaE^n stocks detiréred 
to it sa collatéral security for mppey loased to plalntiffs, apd it prayed a fnll ac- 
couiitlqg, an injunction agaiqst thé threatened sale, and that in case any sales were 
made bef ore final hearing they might be dèclared void. Af ter an account had been 
taken, plaintiffs filed a supplémeutal bill, àlleging that a sale had been made, and 
praying damages. Held that, as plaintiffs Icnew ail the facts oonneoted with the 
sale be'ore défendant answered, this new matter sbould hâve been brought in by 
ameùdinent to the original bill. 

SaME — SnPPLEMENTAL BiLI.— £>ËMTjîtItBR — LaCHES. 

Tbeproceeds of the sale were takén intô considération In the aécounting'had in 
the case,, and at the bearing plaintUfs did not insist on any exceptions to me mas- 
ter*8 report. The siipplemental bill was filed mors than five yëars af ter plqintifb 
■<baA -tïtmxi bf 'the Sale, ahd' severàl montbs af ter final decree. 'H^à, tliai tbe at^p- 
plemental bill was fliedtbd lato, and shottld'bedismissea oh demtui%îv' • " 
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In Equity. On demurrer to supplemental biU. For former reports, 
see 33 Fed. Eep. 132; 34 Fed. Rep. 268; 35 Fed. Rep. 15; 42 Fed. Rep. 
363. 

The object of the original bill was to establish a contract, and for an 
accounting between tlie plaintifFs and the défendant on the basis of the 
alleged contract. The bill alleged, among other things, that the de- 
fendant held varions notes, mortgages, bonds, and stocks as collatéral 
security for money borrowed by the pïaintiffs from the défendant, and 
that the défendant had given the plaintififs notice (a copy of which was 
set out in the bill) that it would, on the 28th day of September, 1885, 
sell certain named stocks to pay certain specified debts, for the payment 
of which the stocks had been pledged; and, in addition to the prayer 
for a fuU accounting, the bill prayed for an injunction to restrain the 
sale of the stocks mentioned in the notice, and "that, if the défendant 
in the mean tiuie, and before the final hearing of this cause, makes any 
sale or; salçs of any of the property pledged as security for said debts, or 
any thereof, that ail of said sales be declared null and void, and for 
naught held." The bill was filed in Denver, Colo., the day the sale 
was made in Hartford, Conn., and no injunction was moved for or is- 
âued. The court found and decreed that the défendant had entered 
into a contract with the pïaintiffs in substance and effect as alleged in 
the bill, and it was referred to a master, to take and state the accounts 
between the parties. 33 Fed. Rep. 182. Months were çonsumed in 
taking testimony as to the state of the accounts. The master made a 
volUminous report, covering ail the dealings between the parties, and 
settling and adjusting the varions accounts. If the pïaintiffs filed any 
exceptions to the master's report, they were not insisted on at the hear- 
ing. The défendant filed numerous exceptions, some of which were 
sustained, and the accounts in some respects rfestated by the court, and 
a final decree rendered on the 15th of May, 1890. 42 Fed. Rep. 363. 
The pïaintiffs had notice of the sale of the pledged stocks at the time 
the sale was made, and the testimony in the original cause disclosed the 
fact of sale, and everything connected therewith. The supplemental 
bill, among other things, allèges: 

"That in the mon th of September, 1885, the défendant gave your orators 
notice that the défendant Would sell at public auction at Hartford, Conn., a 
great part of the stocks pledged as collatéral security to pay certain debts, 
aud which hâve been above described, to-wit: 

" 'Hartford, Sept. 11, 1885. 
"l'To T. C. Henry, Ellen G. Henry, H, J. Aldrich, Colorado Loan and 
Trust Company, Grand River Bitch Co., Unoompahgre Canal Co., Den- 
ver Circle Real Estate Co., Denver Circle Railroad Co., of Denver, Colo- 
rado; T. C, Henry & Co., T. C. Henry, and George W. C arpenter, of 
Âhilene, Kansas; Henry Mercantile Co., Henry Town and Land Co., 
of Henry, Colorado; Fruita Town and Land Co., ofFruita, Colo.; CiU 
izens' Ditch and Land Co., of Henry and Denver, Colorado: 
" 'You will please take notice that the Travelers' Insurance Company 
hereby deoiands of the respective niakera or indorsers, or of any other party 
iuterested in the payment, on or about 12 o'clock rneridian, of Monday,Sep- 
♦ember 28, 1885, of the following specified notes, to-witj _ , _^ 
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Date of Note. Maker. Amount. 

Mar. 25, 1884, Signed, T. C. Henry, ... $25,000 

Mar. 10, 1884, " T. C. Henry, ... 30,000 

May 22, 1884, " T. C. Henry, . . - 50,000 

Oct. 7, 1884, " T. C. Henry, . . - 1.500 

Dec. 8, 1884, " T. C. Henry, - - - 3,000 

May 18, 1884, " Colorado Loan & Trust Co. , - 5,000 

May 27, 1884, " Uncompahgre Cl Co., - - 50,000 

June23, 1884, " Colo. Loan & Trust Ce, - 25,000 

June 24, 1884, " " " « . . 5,000 

July 1, 1884, " " " " - - 4,000 

July 1, 1884, " " " " - - 6>000 

July 1,1884, « " " " . . 6,000 

— With interest on eaeh of said notes. Unless the above said notes are paid 
within the time above œentioned, the Travelers' Insurance Company hereby 
gives you notice àlso that it will sell, on Monday, September 28, 1885, at 2 
o'clock p. M., at the office of said company, in Hartford, Conn., at public auc- 
tion, the foUowing securlties deposited with this company as collatéral se- 
ourity for the payment of said notes, aceording to the terms of the respective 

pledges, to-wit: 11,845 shares Grand River Ditch Co.'s stocli; shares 

Fort Morgan Irrigation Co. 's stock ; 3,401 shares Empire I^and and Canal Co. 's 
stock ; 900 shares Denver Circle Real Estate Co.'s stock ; 500 shares Dénver 
Circle Railroad Co.'s stock; 495 shares Henry Mercantile Co.'s stock, Henry, 
Colo.; 300 shares Henry Town and Land Co.'s stock, Henry, Colo.; l.OQO 
siiares PruitaTown and Land Co.'s stock; 985 shares Citizens Ditch and Land 
Co.'s stock; 3,000 shares IJncompahgre Canal's stock. 

[Signéd] " 'J. G. Batteeson, Président.' " 

This is the same notice exhibited with the original bill. The supple- 
mental bill then allèges that the stocks, with trifling exceptions, were 
sold in pursuance of this notice formuch less than their real value; that 
the sale was broughtabout by the fraudulent and oppressive conduct 
(which is set out in détail) of the défendant, and was illégal and void; 
tiiat the stocks were of the value of more than one million dollars; and 
that the damages occasioned — 

"By reason of the illégal and fraudulent sales and conversions of said property 
by said défendant to its own use aggregate more than the sum of one million 
bf dollars. * • * And because said property has been so disposed of, and 
illegally and fraudulently converted to the use of the said défendant, and a 
part thereof sold and delivered to third persons, so that it cannot be réturned 
toyour orators, and because your orators elect hereby to recover from said 
défendant the value of said property sb illegally sold, disposed of, and con- 
verted by the said défendant, and the damages to your orators thereby, in 
lieu of the return of said property, as prayed for in said original bill, your 
orators therefore pray that the value of said property, and the damages occa- 
sioned by such illégal disposition, sale, and conversion thereof, and said fail- 
ure to perform and contract, as aforèsaid, be ascertained in this suit, and 
that your orators, Henry and the Trust Company, bave judgment therefor, 
and that the défendant bedecreed topay unto your orators, Henry and the 
Trust Company, the value of said property, so found and ascertained, and the 
damages found and ascertained, tpgether with costs of this suit." 

John P. Brockway, Thomas & Patterson, and WiUard Tdler, for plaintiffs. 
Wolcott & Vcàle, Charles H. ToU, and D. V. Bums, for défendant. 
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jÇ^ljDWELL, J., (after stating thejada aa above.) This bill sounds in 
damages only. It seeks to reoover dainages far the alleged illégal con- 
version ofthe stocks, and conséqnential damages resulting from the con- 
vërëiôû. Confessedly, a court 6f equity would haye no jurisdiction of 
the case upon original bill; but it is urged that a supplemehtar bill is 
but a continuation of the original case, and that equitj, having jurisdic- 
tion for some purposes, will retain it for ail, although some of the mat- 
ters, if taken separately, would be exclusively cognizable in a court of 
law. Conceding this to be so, it does not meet the difficulty in the 
plaiûtiffs' case. The matter upon which the supplemental bill is based 
was known to thé plaintifFs within a few days after the original bill was 
filed, and before any answer had been filed thereto. Indeed, the bill 
anticipated the sale ofthe stocks on the day they were advertised to be 
sold, viÈ., 28th September, 1885, and contained aprayer adapted to that 
State of cage. The old rule that iiothing can be inserted in an orig- 
inal bill by way of amendment which has arisen subséquent to the cooi- 
mencement of the suit, bas been abolished in England, and, if not abol- 
ished, very mucb relaxed, in this country. Mr. Daniell says: 

"Therule which formerly existed.tbataplaintiffoughtnottointroducefacts 
by amendment which hâve dccurred since the flling of the original bill, has 
been abolished, and the facts and cirçùmstances occurring after the institution 
of a suit mày be introduced into the bill by amendment, if the cause is other- 
wise in a state In which an amendment may be made, and, if not, they may 
be added by supplemental statement." Daniel!, Ch. Pr. pp. 406, 407. 

But thiçcase falls within one ofthe exceptions to that rule, viz., that 
à bill may be amended by adding new or supplemental matter any time 
before the défendant bas put in his answer. Story, Eq. PJ. § 885. 
The plàintiffs having alleged in their bill that the stocks would be sold 
on the dày they filed their bill, and having knowledge of the sale within 
a few dàys àftet'it, was made, and before the défendant had answered, it 
Wàs compétent for them, under equity rule 28, to havé amended the bill, 
by setting up the fact that the stocks had been sold in pursuance of the 
notice s^ioat in the bill, â,nd adding such prayer as they saw proper. 
It is doubtful whethèr any amendmerit was required to bring the mat- 
ter into the accotmt. ,î»Ir. Barbôur says : 

"Ùtider a écrierai decrée for an account, the accounts may be tatsen down 
tb the tîmé pf tliè report, wîthout liling a supplemental bill as to matters 
which hàVé arisen since the flling of the original bill." 2 Barb. Ch. Pr. p. 63. 

- But no opinion is expressed as to the applicability of this rule to fhis 
eàsë. Thé ijïàiji1,}ffs, with full knowledge of the sale ofthe stocks, made 
iib ârQendmén"^, but rèstèd on their original bill. Where the end may 
be'obtained by an amendment, a, supplemental bill will not be allowed; 
l'H^ffi Ob.Pr. 391; Mitf. Eq. PL 49. The cause went to a master to 
«tate the; accbunts. The prools taken before the master showed the salé 
ofstoCks,and the prôCeeds ofthe 'éfllè were taken into considération, in 
stating the acBdUnt. The plaintififs did not èxcept to thé master's report, 
or at;le^8ti(iin8^sted on none at the hearing. The cause was pending 
rnoré tlai^f ibur y^^rs; andl,,iPQre than five years after the plaiiitiffs had 
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notice of the sale of the stocks, and several months after a final de- 
cree in the, cause, iwithout the leaveôf the cburt, .this supplemental bill 
was filed, claiming damages for the alleged illégal conversion of the 
stock, by the sale mentioned. 

The bill cornes too late. It is well settled that a supplemental bUl 
brought for new matter must be filed as sooii as practicable after the 
matter is discovered. 

"To entitle a party to file sucb a bill, it is n«ces3ary that the nevr tnatters 
should be discovered after the decree, or at least after the time when it cpuld 
hâve beett introduced into thé cause; becàuse a Jiartyls not to be permitted 
to amènd hls caSe after tbe bearing, in respect of matter which was before in 
bis power. It bas been decided with a référence to a bill of this nature tliat 
tbe questioii always is, not What the Cbtnplainant knew, but what, witb rea- 
sooable di|igençe, he, tnigbt bave known; and tbe décisions with regard to 
bills of rèvîew upon tacts newly discovered appear to bave been: upon neiy 
évidence, wbich, if pi-oduced in time, would bave supported tbe original case, 
and are not applicable wberethe original cause woald not havç admitted;tbe 
introduction of the evidence-as, not being put in issue originally. Where a 
party was aware of the fact in question, or, by feasonable diligence, cèuld 
hâve acquired the informatioii, befbi-é tbe decree, hé shoiild haVe Ûléd a sup- 
plemental bill sbortly after the disçovery, or after gaining that inform^ion 
which ooiildptit him upoQ iuquiry. He cannbt. In sudb a caise. resdrt to this 
billaftergolngtoadecree." IBarb. Ob. Pr. pp.363,364. i ' ' 

Mr. Hôffman states the rule in this language: ' 

"A pariy WÎU not be permitted to file à supplemental bill when he bas sub- 
mitted or agreed to a decree, atlXT f ull khbwled^e of tlie fJacts which bé seëks 
to bririg ibrward by tbe siiifpplBmental bill." 1 HofE. Ob. Pr. p. 898. 

And thô rnle is stàted -in the samé terms by Judgé Stôi-y. Story," Éq, 
PL §§ 338ai 423; Danïéll, Çh; Pr, 1537, and noté; 2 Barb. Ch. Pr. 6», 
61^ tf a party proceetîsf to à decree after the dîscovèry of the fects 
upon which the new claim is founded, he will,not be permitted after- 
TTaïdBrtô file a supplemental bill fôù'nded on euch facts. DahieUÎ Ch. 
Pr. 1528, note 2. It iç. a gênerai rûle of équity practice th^t leave 
xnust bè pbtained to filé a supplemental bill» and equity rule 57 by 
implication requires it. Daniell, Ch. Pr. 1523, note 2; Id. 1537, note 
;2; 1 Hoff. Ch. Pr. 403. > But the objection that the biE was filed Wîth- 
out leave is not matter for demurrer, but only ground to dismiss, in 
thô discrétion of the 6ourt.' The supplemental bill discloses on its face 
the fact ihat it was not filèd in time, and the defect haay be reached by 
demurrer. Treating the dçmurrer as a plea;, the resuit would be the 
same on^^thé ^cts diselosed by the record. The demurrer is sustained, 
and the bill dismissed. 
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Chicago, R. I. & P. Ry. Co. v. Denveb & R. G. R. Co. 

(.Circuit Court, D. Colorado. Maroh 14, 1891.) 

CONTRAOTS BBTWBBN RAILROADS TTSB OF TkACKS AND TbKMINAW. 

The contract between the Chicago, Bock Island & Colorado Baiiway Company 
and tîie Denver & Rio Grande RailroaJd Company for the joint useof the rallway of 
the latter company between and including Denver and Pueblo construed, and held 
— First, that the Chicago company bas net the right to use the Denver terminais 
for the cars It opérâtes and the business it does over the Union Paciiio Rallway; 
second, that the Chicago company has the right to do its own switchlng and han- 
dle its own îreights in the joint yards, but its switchlng englnes and laborers must 
workunder the orders, superlntendence, and direction of a superintendant or other 
ofQcer appolnted by the Denver & Rio G-rande Rallroad Company, and invested 
with the sole and absolute superintendence and control of thework in the joint 
yards; fhirîd, that, under the clause of the contract ezcludlng from its opération 
the "shops at Burnham, " the shop-grounds appurteuant to the shops are excluded. 
{Syllabus l/y the Court.i 

In Equity. Bill for injunction. 

Thomas F. Wiihrow and IMmaa S. Wngkt, for plaîntîff. 

K 0. Wokott and J. F. VaUe, for défendant. 

CALDWELLy J. On the 15th day of February, 1888, the défendant, 
the Denver & Rio Grande Railroad Company, and the Chicago, Rock 
Island & Colorado Railway Company, both Colorado corporations, en- 
tered into a contract relating to the joint use and possession of the rail- 
way of thé défendant between and including Denver and Pueblo. The 
contract is too lengthy to be set eut in full, and, besides, much of it has 
no bearing on the questions now to be decided, Only those portions of 
it essential to a clear understanding of the présent issues will be referred 
to. As œueh dépends on the preamble and section 1 of article 1, they 
are hère copied: 

"First. The Denver Company owns and opérâtes a railway with apparte- 
nant property, a portion of the main Une of which extends from Denver 
throngh Colorado Springs to South Pueblo, allin the stateof Colorado; and tlie 
Chicago Company owna a railway which is being constructed from the west- 
ern boundary of the state of Kansas, at which point it will connect with the 
Chicago, Kansas & Kebraska Baiiway. to the city of Colorado Springs, above 
mentioned. 

"Second. The interest of both parties and of the public will be promoted by 
the establishment and opération of a through Une of railway between ail the 
points of the line of the railway of the Denver Company between and includ- 
ing Denver and South Pueblo, and ail points on the line of railway which Will 
be operated by the Chicago Company, and on the System of railways of which 
the Chicago Company will f orm a part. 

"Therefore, in considération of the premises, and of the several co venants, 
promises, and agreements hereinafter set out, the parties do covenant, prom- 
ise, and agrée, toand with each other, as follows: 

"Article 1. The Denver Company covenants, promises, and agrées to and 
with the Chicago Company: Section 1. It hereby lets the Chicago Company 
into the full, equal, joint, and perpétuai possession and use of ail its tracks, 
buildings, stations, sidings, and switches on and along its line of railway be- 
tween and including Denver and South Pueblo, excludlng its shops at Burn- 
ham, meaning and intending hereby to include in the description aforesaid ail 
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and every portion of its railwayand appnrteDant property between and at the 
points aforesaid, and ail improvementa and betterments thereof and additions 
thereto which may be jointly used by the parties, as hereinafter provided." 

At the time this contract was entered into, the défendant owned and 
was operating about 1 ,500 miles of railroad in the state of Colorado. The 
Chicago, Rock Island & Colorado Company was incorporated under the 
laws of Colorado on the 3l8t day of January, 1888, with the foUowing 
among other powers: 

"To create, acquire by constraction, lease, pnrchase, or other wise, and to 
maintain and operate, a line or Unes of raiiway, with appurtenant pruperty, 
wbicb shall extend from the point on the eastern boundary of Elbert county, 
and pf the state of Colorado, where it shall connect with the raiiway of the 
Chicago, Kansas & Nebraska Raiiway Company, a corporation organized and 
existihg under thé laws of the state of Kansas; tbencë, in a south-westerly 
direction, by the most fpasible route, to the city of Colorado Springs, in the 
county of £1 Faso, in the said state of Colorado, with a brancb therefrom 
running in a north-westerly direction, by the most feasible route, to the city 
of Denver. in the county of Ârapahoe, in said state of Colorado, and with a 
further brancb therefrom extending south-westerly to the city of Pueblo, in 
the county of Fueblo, in said state of Colorado, and with a brancb therefrom 
extending frou» said city of Colorado Springs northerly to said city of Denver, 
and with a branch therefrom extending southerly from said city of Colorado 
Springs to the said city of Fueblo, — ^to operate exclusively, or jointly with the 
owner thereof, its trains over any raiiway which now exists or may hereafter 
exist, Connecting said cities of Denver and Pueblo. " 

Soon after its incorporation this Company Consolidated with the Chi- 
cago, Kansas & Nebraska Raiiway Company, a Kansas corporation 
bearing that name, and the line of raiiway constructed under the char- 
ter of the Chicago, Rock Island & Colorado Company was built by the 
Consolidated company under its corporate name of the Chicago, Kansas 
& Nebraska Raiiway Company. By consolidation, sale, and lease, as 
set out in the plaihtiflf 's bill, the plaintiff is entitled to ail the rights of 
the Chicajgo, Rock Island & Colorado Raiiway Company, under the con- 
tract of that Company with the défendant of Fehruary 15, 1888. 

The controversy between the parties hinges on the proper construction 
of that contract. The parties are at issue upon three questions: First. 
Has thé plaintiff the right under the contract to use the Denver terminais 
of the défendant for traCBo which the plaintiff brings into and takes from 
Denver over the track of tlie Union Pacific Raiiway Company, and which 
has not passed, and is not routed to pass, over the joint track, via Colo- 
rado Springs? Second. Has the plaintiff the right to put its own switch- 
ing engines, switching crews, and other employés in its exclusive serv- 
ice, into the Denver terminais, for the transaction of the plaintiff's busi- 
ness exclusively? Third. What is the extent of the grounds and prop- 
erty excluded from the joint use by the provision of the contract which 
excludes from its opération the defendant's "shops at Burnham?" The 
plaintiff contends that tfaere is no exception or qualification to the 
"full, equal, joint, and perpétuai possession and use" of the property de- 
flcribed in article 1, § 1, èxcept those specifically mentioned in the con- 
tract, which it claims are only four, viz, ; The "shops at Burnham," (arti- 
V.45F.I10 5 — 20 
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de 1, § 1;) tbe right to do local busideés on the liné, (article 3, § 4;) the 
right tû do express business, (article,SV§ ■^D and the right to haul trains 
of other cômpanies over thfeline, (article 3, § 11.) 

1. The défendant insiëtsthat theref are other exceptions and qtial- 
ifications to the Ml, equal, and jointiuse of tbe leased property, and 
that one of thèse qualifications is that tbe plaintiff is entitled to the 
full, equal, and joint use of the terminais at Denver for business pass^ 
ing over. tbe joint track via Colorado Springs only; in otber words, 
that, under the contract, it ia not compétent for the plaintiff to intro- 
duce into the defendant's terminais in Denver its freight and passen- 
ger cars which arrive and départ from Denver over tbe road of tbe 
XJnion Pacific Eailway Company. , The railwa,y of the plaintiff, as the 
représentative of the contracting opiûpàny, the, Çbi«ig6, Rock Island & 
Colorado Railway Company, forms: a. connection with the defendant's 
road at Colorado Springa, and for some titaie aftér tbe contract was en- 
téred into ail the business of thë plaintiff's road wàs introduced on the 
joint track at that plaôe. ; In the Sprifii^ 6f 1889 the plaintiff entered into 
a tïâckage agreeoient witb tbe tjbipn ï^açific Eailway Company, by which 
it acqnired the right to rnn -its tr^ing over the track of the last-named 
,<»>mpany from Limon, .90 miles easti of iDenver, and the point where that 
Tôàd crosses the plaintiff's, to Denvet; and from tbiat time tbe plaintiff 
bas càttsed its througb westward boûrtd trains to be divided at that point, 
and bas sent tbe Denver ti-affic over tbe line of tbe Union Pacific into thé 
terminais of , tbe défendant in Denveriand the, Colorado Springs and 
Pueblo traflâcover the plaintiff's line. of road to Colorado Springs, and its 
traSic from DenVereast iscarried over the Union. Pacific road to Limon, 
where the trains of tbe plaintiff from Colorado Springs and Denver are 
Consolidated, and moved eastward as solid trains. The plaintifTs con- 
tention is.that it ha§ tbe right to introduce its trains, run upon any line 
of railway of its own or any otber company, into the defendant's termi- 
nais at Denver and Pueblo, and to enter upon.the joint track with its 
trains at ahy point betwèeû those places. The defendant's contention is 
tbât the contract contemplâtes ahd reqaires that the plaintiff sball intro- 
duce ail its business onto; the joint traekat Colorado Springs, and not 
elsewhere, and that it bas no right to use the terminais at Denver except 
for business to and frpm-Dënvér oyer tbe joint track. Tbe preamble to 
tbe contract diçcloses the situation of thô parties at its date. It dé- 
clares that "tbe Denver Company ownaand opérâtes a railway with ap- 
purtenant property, a portion of the main line jofwJiich extends from Den- 
ver, througb Colorado Springs, to Soùth Pueblo; * * *" and that 
"thé Chicago Company owns a railway which is being constructed from 
the western boundary of tbe state of Eansas * * * to the city of 
Colorado Springs." It iâ true that the Chicago Company had the right 
under its charter to buiUditsroad to some, other point than Colorado 
Springs. It could build its own line to Denver and Pueblo, and ac; 
quire its own terminais at those points; or it <}Quld, in the language of its 
charter, acquire the rigbt "to operate.exclusivdy, or jointly with the 
owaerthereof, its trains over any railway :whichnow exista, ormay here^ 
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after exist, Connecting said cities of Denver and Pueblo." It is quite im- 
material whether the défendant had or not knowledge that the charter 
of the Chioago Company authorized it: tb construôt any or ail of thèse dif- 
férent Unes. Conceding that it had such knowledge, it also knewthat 
it was xîoinpetent for the Chicago Company to elect which of the lines it 
would buildj and to become bound to the défendant by contract to build 
that particulàr Une. It also knew that the charter of the Chicago Com- 
pany expressly empowered it to enter into a contract of the character of 
the one in controversy. It finaUy elected to build its line to Colorado 
Springs, and to exercise its powers under this clause of the charter, and 
contract for the joint use of the defendant'a railway " Connecting said cities 
of Denver and Pueblo," instead of building a road of its own between 
those points, and acquiring its own terminais. It had not made this 
élection when' the contract was signed, and by a provision of the con- 
tract it was given until the Ist day of April, 1888, to do so. If, on or 
before that date, it elected to build its line "to Colorado Sptings," and 
at and from that point "occupy the line of the Denver Company," the 
contract was totake efFect; otherwise not. AU this.is distinctly stated 
in section 10 of article three, which reads as foUows: 

"Sec. 10. The Chicago Company shall, on or before the flrst day àî April in 
the year one thousand eight hutidred aiid eighty-eight, notify the Denver 
Company whethér or not It elects to build its line aforesaid from said point 
on the western boundary line ot the state of Kansaa to said Colorado Springs. 
If it shall elect to build said line, it agrées to complète the same, and to oc- 
cnpy the line of the Denver Company, and to be bound by the terras of this 
contract, on or before the thirty-flrst day of Deceraber in the year one tlion- 
sand eight hundred and eighty-nine. If it shall elect not to build said line, 
this contract shall, on the tlrst day of April in the year one thousand eight 
hundred and eighty-eight, become void and of no effect. " 

By the express terms of this section, the élection which the Chicago 
Company was required to make to put the contract in force was "to 
build its Une" from the western boundary of the state of Kansas "tO said 
Colorado Springs," and it is declared "if it shall elect not to build said 
line" the contri^ct shall be void. The Chicago Company undoubtedly 
nnderstood that to make the «ontract effective it must elect to build, and 
build its fâiilway to Colorado Springs. This is apparent from the terms 
of the notice of its élection, which it gave the défendant in pursuance of 
the requirement of section 10 of article 3, which reads as follows: 

"Chicago, March 17, 1888. 

"To the Denver ék Rio Grande Railroad Company: You are hereby noti- 
fled that tbe Chicago. Kock Island & Colorado Kailway Company eU'ots, as 
provided by the contract of Februnry 15. 1888, to bnild its railway from: the 
wi^stern boundary of tlie stute of Kansas to Colorado Springs, and tliat it 
Wiil liave tliésame ready for opération on or before the thirty-Urst.day of De- 
cember in the year one tliousand eight hundred' and eighty-nine,' (188^.) 

"K. R. Cable, 

"Président of the Chicago, Bock Island & Colorado Railway Company. " . 

A notice that ,ît had elected tp build its railway to Denver or Puebip,, 
or to aûy other point thau Colorado Springs, would not haye satisiied 



308 ÏÏIDERAL REPORTER, vol. 45. 

the requîrements of the contract, which would thereby hâve "become 
void and of no efifect." The essential thing to the life of the contract 
was the completion of the Chicago Company's railway to Colorado 
Springs, and the joint occupation of the defendant's railway was to be 
from that time, and by and through that physical connection. The 
motive of the défendant in requiring the business of the Chicago Com- 
pany to be introduced onto the joint track at Colorado Springs is ap- 
parent when the method of compensating the défendant for the joint use 
of the leased property is considered. For such use the Chicago Company 
is to pay monthly: 

"First. An amount equal to a one-twelfth part of two and one-half per 
centnm of the value of the property described in article 1, section 1, hereof, 
and which value, it is agreed, is three million dollars: provided, that the Den- 
ver Company will fence its track from Denver to South Pueblo; will rebuild 
bridge No. 94 A, near Butte station, with iron and steel superstructure; will 
add a third rail to ail side tracks and spur tracks on its line between Denver 
and South Pueblo, inclusive, which are not no w provided with a third rail ; will 
complète the relaylng of its main track from Denver to éouth Pueblo, inclu- 
sive, with flfty-two (52) pound steel rail; will lay an additional track, with 
third rail, from Pueblo to the station on the line of said Denver Company 
about six (6) miles nortb of Pueblo; and will complète the structures along 
its line now in process of construction, — none of which improvements and 
betterments named in this proviso shall be added to the principal sum upou 
which the Chicago Company is to pay monthly an amount equal to a one-twelfth 
part of two and one-half per centum, but ail other permanent betterments and 
improvements which shall be made to S£^id property by the Denver Company 
in pursuance of the terms of this contract, after the Chicago Company noti- 
fies the Denver Company of its acceptance thereof, shall be added to said prin- 
cipal snm, and payment shall be made thereon by the Chicago Company, as 
herein provided. 

"8eoond. An amount equal to a one-twelfth part of two and one-half per 
centum per annum upon ail sums which the Denver Company shallfrom time 
to time pay for the construction or acquisition of additional tracks, facilities, 
and cpnveniences under section 1, article 3, hereof, except round-houses at 
Denver and Pueblo. 

"l'hird. An amount equal to a one-twelfth part of flve per centum upon the 
cost of constructing, and, in addition thereto, the cOSt of repairing, round- 
houses which the Denver Company may ereet and maintain at Denver and 
South Pueblo, for the exclusive use of the Chicago Company, as provided in 
section 5, article 1, hereof. 

"Fourth. An amount equal to the proportion of the cost or expenses actu- 
ally incurredand paid during the month for keeping the railway and apparte- 
nant property described in the flrst section of article 1 hereof in repair, and 
supplying it [the Chicago Company] with water, as the number of wheels 
per mile rnn by it [the Chicago Company] over said railway, or any part 
thereof,' bears to the whole number of wheels per mile run over the same 
during the same period. 

"Fifth. An amount equal to the actual cost of the coal delivered during 
the Éaonth to the engines of the Chicago Company under this contract. 

" Sixth. An amou nt equal to a proportional share of the expenses actually in- 
curred in paying proper salaries to the gênerai superintendent add subordfnate 
employés, including switchmen, telegraph operators, train dispatchers, and 
otbers, necessarily employed in the performance of the duties incident to the 
joint use and occupation of said railway, not including trainmeUi which pro- 
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portion shall be ascertained in the manner provided in paragraph number 
four, above set out. 

"8eventh. An amount equàl to one-half of ail taxes and assessments law- 
fully leviedandactually paid during the monthupon thepropertydeseribed in 
article 1, section 1, hereof ; that is, that portion of tlie railway and apparte- 
nant property used by the Chicago Company under thls contract, excluding 
sbops at Burnham, and equipments, facilities, and conveniences not intended 
for joint use by the parties hereto. If taxes shall be assessed upon earnings 
made upon said railroad, the Chicago Company shall pay its proportional 
share, which shall be as its earnings shall be to the sum of ail earnings made 
in the same period upon the railway used under this contract by the Chicago 
Company." 

"Èleventh. The cost of operating and maintaining ail tracks. structures, 
and facilities used jointly by the Denver Company and the Chicago Company 
shall be apportioned between said cbmpanies on a wheelage basis. If any 
Biich property is operated ormaintained by the Chicago Company, it shall re- 
ceive from the Denver Company a portion of the expenses incurred in so 
operating and maintaining such property, which shall be as the wheelage of 
the Denver Company on the railway between Denver and Pueblo is to the 
entire wheelage on said railway between the points last aforesaid. Said Den.' 
ver Company shall receive from the Chicago Company such a portion of the 
expenses incurred by the Denver Company in operating and maintaining the 
railway between Denver and Pueblo operated and maintained by the Denver 
Companj, ^hich shall be as the entire wheelage of the Chicago Company is to 
the wheelage on said railway between Denver and Pueblo." 

Throwing the monthly into ànnual payments, the Colorado Company, 
by thèse provisions, agreed to pay 2i per cent, annually on $3,000,000, 
the agreed' value of the road, and the like per cent, on the cost of the con- 
struction or acquisition of additional tracks and other conveniences and 
improvements made or acquired, as provided in the contract. The pay- 
ment of this interest was, undoubtedly, one of the principal considérations 
which movèd the défendant to enter into the contract. Butit was not the 
only one. Another important and valuable considération was the pro- 
jjoition of the expenses incident to the repair, maintenance, and opéra- 
tion of the railway which the Colorado Company was required to pay on 
a wheelage basis. Thèse expenses are necessarily large, embracing, as 
they do, in the language of this contract, the expense of "keeping the 
railway and appurtenant property * * * in repair, * * * sal- 
aries to the gênerai superintendant and subordinate employés, including 
bwitchmen, telegraph operators, train dispatchers, and others necessarily 
employed in the performance of the duties incident to the joint use 
-iind occupation of " the railway. The fourth clause of section 2 of ar- 
ticle 2 fixes the rule by which thèse expenses are to be apportioned and 
paid. They are to be shared by the Chicago Company in the propor- 
tion as the number of wheels per mile run by it over the joint track 
bears to the whole number of wheels per mile run over the same during 
the same period. The greater its wheelage the largerthe proportion of 
the expenses it must pay. It is this feature of the Contract that made 
it an object of interest to the défendant to require the Chicago Company 
to connect with its railway at Colorado Springs. In this way the Chi- 
j-dgo Company is compelled to pay wheelage on ail its trafic from Colo- 
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radô Springs to Denver and frpm (Dolorado Springs tb Pueblô. The rule 
of computation fixed by the contract is upon the wheelage passing "on 
thé railwàybetweeh Denver and I^lieblo," which necëssàriiy includes the 
terminais at thosie places. The' terminais are incideiit to the niahi line. 
Wheelage for biasinéss don© in tjhé terminais séparât© and distinct from 
the main line is not contemplated by the contract, nor is it capable of 
separate computation. It is obvions, therefore, that if the plaintiff may 
withdraw its trafEc from the defendant's railway, and use thetracks of 
another company to introduçe its business into the defendant's terminais 
in Denver, the défendant wilï be deprived of a large source of rev- 
enue , applicable toi the paymeçt of the expenses mentioned, and its 
terminais will be burdened with business from which it dérives no rev- 
enue or beneût. In the brief of the learned counsel for the plaintiff, it 
is said: 

"For the use aloné, via Coloradû Springs, the two and one half per cent. 
rental, plus wheelage, would be olaerous upon tlie lessee. If, however, it 
may aiso go by the way o£ Denver and enjoy the leased Une on that ' portion 
thereof by that approach, the reniai would be lésa onèrous, and the rlght to 
do this may fairly be supposed to bave been an inducement for the lessee to 
make the contrai t." 

If the Colorado Company asstimed burdens, it alsO acquired some ad- 
vantages. It obtained the benefîts of the defendant's railway by paying 
a low rate pf interest on one-half the.sum it would cost to build an in- 
dependént line; and, if it, had built an independent line, it would 
hâve had to pay the entire cost of maintaining, repairing, and op- 
erating thé sàme, whereas, under the contract, it is relieved of a 
large share of this burden. It enjoys the use of the defendant's Une, 
and the expenses of maintainirig, repairing, and operatiug it are ap- 
portiohed betweèn the two companies in proportion to the wheelage of 
each. Thé bénefits are reciprocal, each company being relieved of a 
portion of the expenses of maintaining and operating the road. But, 
whether reciprocal or not, and however onerous "the two and one-half 
per cent, rentalj plus wheelage," may be, it is enough to say that the 
Chicago Company agreed to put its business on the joint track at Colorado 
Springs, and pay wheelage accordingly, and that it must abide by its 
contract. Other provisions of the contract abundantly support the view 
the court bas taken of this question. The locomotives of the Chicago 
Company would necessarily require coal andwater, and section 3 of arti- 
cle 1 pro vidés for the fùrnishing of thèse articles by the défendant in, 
this language: 

"It will, upon like réquisition, fnrnish, in the samé manner it provides its 
own loconioitîves on its tracks above deseribed, ail water and coal which the 
Chicago Côin^ny will need for Ihe opération of its trains over the railway of 
the Denver Company. The compensation which shall be paid for the water 
Bupply shall be ascertained on tlie basis of the wheelage as bereinafter pro- 
vided for expenses of maintenance and rèpairs." 

It will be observed that provision is made for fùrnishing thèse articles 
to locomotives operated over "the railway of the Denver Company " only . 
In section 5 oî article 1 the Denver Company agrées; undér certain con- 
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ditions, to maintain engine, housès "to. ï)'roperly and safely shelter a]i 
locomotive engines which the said company may hâve occasion to use 
on the railway of the Denver Company." By section 2 o^-,g.rticle 2 the 
obligation of, the Chicago Company to pay for the use of the property 
begins upon the completion of its road "to a connection with the rail- 
way of the Denver Company at or near Colorado Springs." In section 
3, art. 2,' thé Colorado Company covenants that "it is légally incorpo- 
rated, and has power to construct, maintain, and opexate a railway which 
will extend ifrom the western boundary of the state of Kansas to Colo- 
rado Springs, in the state of Colorado." Why this coyenant, and no 
référence to its power to construct ^ railway to any other point? Why 
covenant that it had power to, construct a road to Colorado Springs if 
the Denver Company had no interest in that fact, and Wâs to dérive no 
.benefit from it? In section 4 of article 3, there is a clause which plainly 
shows thàt it wàs not the intention of the parties that the Chicago Conir 
pany should connect with the Denver Company's liries except at the 
places specifically mentioned in the contra.ct. That clause reads as fol- 
ïôws:' ' " 

"But it [the Chicago Company] ahall haye the right to transport peraons 
and property between stations on its railway and Connecting lines, and ail 
points between and including Denver and South Pueblo: prbvided, liowever, 
that if the Chicago Company shall at any time aequire, by constructibn, pur- 
ebase, or otherwise. a rail wayextending not legs than fifty miles from Fuëblo, 
it shall hâve the right to transport persons and property between any points 
on such Une and Denver." 

The privilège to thé Chicago Company to make this connection at 
Pueblo excludes the idea that it may make a like connectidn at any other 
point j and especially at Denver, Pueblb is one terminal of the lirie dé- 
séribed in the coiitract. Denver is the other terminal. A spécial pro- 
vision of the contràctauthorizing a connection at Pueblo implies that, 
in the absence of such a provision, the right would not hâve existed, 
and that it does not exist as to Denver. The grant in section 1 of arti- 
cle 1 toihe Chicago Company of "the full, équal, joint, and perpétuai 
possession and use" of the leased property is not, therefore, absôluteand 
unqualified, and the words "as hereinafter provided" at the end of that 
fieption qualify the whole section, and haye référence to the provisions 
of the contract towHich, référence has beep made, liraiting, qualifying, 
and explaining the granting clause. 

The Denver Company has always denied the right of the plaîntiff to 
use the Denver terminais for its Union Pacific traflSc. As soon as thé 
plaintifF commended running its cars over the Union Pacific Railway, 
the defendaht's gênerai manager addrëssed the foUowing dispâtch to the 
président of the plàîntifi" company : • 

, "Denveb, Colokapo, May 10, ISSÇ. 
"R. R. Cable, Chïààffo, I2U. : I hâve jUst seen Mr. Allen, gênerai super- 
iatendent, and have notiâedbim that, alt^oug;b we are not required by our 
contract to handle oroare for ypur trains and equipment broughtto Denver 
oyer the Union FaciSc liuerwe do So temporarily, wiMa the understanding 
that the compensation for sucb service, asalso for the use of our tracks by 
awb trainsk wiHibemade at an early date. n ' u' J i ;i: ' S. T.6«»Fa*' ; 
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To this dispatch the plaintiff's président replied as folio wa: 

"Chicago, III., 5/11, 1889. 
"8. T. Smith, &. M., Denver: Tour telegram received. Of course any 
service perforined for lis not covered by contract will be paid for by our Com- 
pany. I corne out in Jnue. I will spend time enough with you to take up 
ail matters between tis that may require attention. Hâve no doubt that every- 
thing can be satisfactorily arranged. E. E. Cable." 

Later, Mr. Smith addressed to Mr. Cable a letter, in which he said: 

"The cars you are running to and from Denver by way of the Union Pacific 
Railway in no event can corne under the terms of the lease, and you have no 
right to pass thera througb or over any part of the leased property, and have 
heretofore done so under promise that you would arrange as to the compen- 
aatiop therefor." 

This has been the attitude of the défendant on this question at ail 
times. Its position is justifled by the terms of the contract. 

2. Has the plaintiff right under the contract to put into the Denver 
terminais its own switching engines and switching crews and other em- 
ployés engaged in its exclusive service? This question arose as to the 
yard lit Colorado Springs within two or three months after the joint use 
of the railway under the contract began, and was considered by the gên- 
erai éounsel and gênerai manager of the défendant. Their interpréta- 
tion of the contract on behalf of the défendant on this point found ex- 
pression in the following letter: 

"Denvee, Colorado, Feb. 16, 1889. 

"Mr. B. B. Cable, Président O ., R. I. & P. B. B., Chicago, /ii.— Dear 
Sm: Beferring to the différences of opinion which have arisen respecting 
the respective rights of the C, K. & N. R. E. Co., under the agreemeut of 
February 15, 1888, the following queries have been submitted, and, after con- 
ferring with our gênerai counsel, have been ans wered as follows: * * * 
Ç. 2. Under the contract, are the C, K. & N. switch engines allowed to do 
woik in Colorado Springs yard, and should ail switching, including transfer 
to Midland, be done by the D. & R. G. awitch engines, and does the Colorado 
Springs yard stand upon any other basis than those at Pueblo and Denver? 
A. The C.. K. & K. Co. has the right, if it desires to do so, to do work in the 
Colorado Springs yard with its switch engine, and to do ail the necessary 
switching for that company with its own engines; but this can only be done 
under the direction and instructions of the superintendentorothetdesignated 
oIHcers of the D. &R. G. R. R. Co. The same rule applies in this as stated 
in query one, that ail movements of engines, trains, and cars must be under 
the sole direction of the superintendent or designated. offlcer of the D. es, R. 
G. R. R. Co. There can can be no divided authority in regard to the move- 
ments of engines, trains, and cars. In this respect, the yards at Fueblo, 
Colorado Springs, and Denver are subject to the same principle. * * * 

"Tours, truly, 

[Signed] "S. T. Smith." 

On the 22d of the same month Mr. Cable answered as follows: 

"We have acted upon the theory that the movements of trains on your 
tracks must be under the direction of your operating offlcers, that opérations 
in the yards must conform to reasonabie yard rules, and that in ail other re- 
spects we have exclusive control of our engines and cars. If your operating 
oflScers are not willing to conform their exercise of that authority to thèse 
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limits, our respective rights will hâve to be determined by arbitration, as 
provided by the lease." 

Some question is now raised as to the policy or practicability of per- 
mitting each company to hâve its own switching engines and crews in 
the terminais or yards to do its own work. It would undoubtedly be 
impracticable to hâve two switching crews under différent supervision, 
working in the same yard, atthesam^ time. But the difEculty vanishes 
when ail the movements of the switching engines and crews of both com- 
panies are under the sole and exclusive supervision and direction of a 
single head. The défendant in its letter to Mr. Cable concèdes the 
plaintiff's right to do its own switching in the Colorado Springs yard, and 
that "in this. respect the yards at Pueblo, Colorado Springs, and Denver 
are subject to the same principle." The défendant rightfuUy claims, 
and the plaintiff concèdes, that the movements of the switching engines 
and crews "must be under the sole direction of the superintendent or des- 
ignated officer of the D. & R. G, R. R. Co." The letter of Mr. Smith 
to Mr. Cable contains a correct exposition of the contract on this point. 
The plaintiff has the right to do its own switching and handle its own 
freight in the yards at Denver, under the supervision, direction, and 
control of the defendant's superintendent, or other proper officer. 

3. What property is excluded from the opération of the contract by 
the words "excluding its shops at Burnham?" Thèse exact wordsoccur 
twice in the contract, — first in section 1 of article 1, where they areused 
to exclude whatever they stand for from the granting clause; and, sec- 
ond, in section 1 of article 2, where they are used to exclude whatevei 
they embrace as any part of the joint property on which the plaintiff is 
required to pay its proportion of taxes. In construing thèse words in 
this contract it is necessary to take into considération the situation and 
necessities of the parties in respect to the "shops at Burnham," and the 
situation, condition, and uses of that property The Denver Company 
owned and was operating 1,500 miles of railway. Its principal shops 
for making, constructing, and repairing its locomotives, cars, machinery, 
and appliances, and for storing railroad cars, supplies, and materials, 
old and new, for its whole Une of road, were situated in Denver, and 
known as "the shops at Burnham." For such an extended line of road 
extensive shop grounds and buildings and shop tracks and other flxtures 
and appliances were required. The grounds originally acquired by the 
Denver Company for shop purposes comprised about 40 acres. This 
amount of land was found to be insufficient to meet the wants and neces- 
sities of the company for this purpose, and from time to time additions 
were made to the grounds by purchase, and at the date of the contract 
the ground which had been purchased for use as shop grounds, and set 
apart for that exclusive purpose, comprised about 60 acres. The inap 
of the defendant's Denver property was before the parties during the 
negotiations that led up to the contract, on which the shop grounds were 
stated to embrace 40 acres, and that was the extent of them when that 
map was made; but by subséquent purchases they hâve been extended, 
until at the date of the contract they embraced 60 acres. There is some 
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conflict in the testimony as to what took place between the parties in 
référence to this matter. Some witnesses hâve probably forgotten what 
otheiS» lebollect. But I thînk it highly probable that the boundaries of 
the shop grounds at Burnham, as they stood at the date of the contract, 
were pointed eut or outlined on one or more of the maps which the of- 
ficers of iboth companies had before them at and before the time the 
contract was entered into. It is ,quite certain that both parties under- 
stood that ihe expression " the shops at Burnham " was not to be re- 
strictedto the shop buildings only. 

But the décision of this question is not rested on the paroi testimony 
about the understanding of the parties to the extent of the grounds ap- 
purtenant tothe shops. > Nor is the terni "railroad shops," in the con- 
nection in which it is used in this contract, and in the light of the sur- 
rounding conditions and circumstances, which must be taken into con- 
sidération in construing the contract, a term of art that requires the tes- 
timony- of experts to explain its meaning to the court. But, if itis, the 
weight of the expert testimony is to the efFect that railroad men would 
underèiand thé term "railroad shops" included ail the tracks and grounds 
set apart and used for shop purposes. In railroad parlance, "railroad 
shops," -when used in the sensé of that term in this contract, include the 
shop grounds without which mère shop buildings would be of little or 
no utility or value for railroad purposes. It is obvious that the term 
"railroad shops" includes much more than would be included in the 
term "shoe shop" or "tailor shop." Commonly, the word "shop" means 
a building inside of which a mechanic carries on his work; but by far 
the greater portion of ail principal railroad shops, such as the parties to 
this contract had in contemplation j are without a covering. The plain- 
tifif seeks to construe this exception as though it read "the buildings on 
the shop grounds." But that Would be to change its whole meaning. 
When critically read, the contract leaves no room for doubt on this ques- 
tion. The language of the contract descriptive of the property affected 
by it is extremely gênerai and coraprehensive. Three millions of dol- 
lars' worth of property is desoribed in half a dozen Unes, in the midst of 
which is the sentence, ''excluding the shops atBurriham." The prop- 
erty excepted from the grant is described in the same gênerai and com- 
prehensive terms that are used in describing the property that is granted. 
The property covered by the contract, including that excluded from ita 
opération, is described in thèse gênerai terms, viz.: 

"Its tracks, buildings, stations, sidings, and switcbes on and along its liiie 
of railway between and including Denver and Sotith Pneblo, excluding its 
Bbops at Bumbaffli meaning and Intending thereby to include in the descrip- 
tion aforesaid ail and every portion of its railway and appurtenant property 
between and at the points aforesaid- " 

It will be observed that neither the words "real property" nor "real 
estate" nor "lands" nor "grounds:" are anywhere used in describing any 
porùon of the property covered by the granting clause of the contract, 
but thèse gênerai words only, viz.: "Its tracks, buildings, stations, sid- 
ings, and switches on and along its Hne of railway, * * * and ap- 
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purtenant property." Under the terms of this grant, the only ground 
upon which the plaintiff can claim a joint interest in the shop grounds, 
or any other parcej of land, is that it is "appurtènàot!' to the thing or 
things specifically granted. But the rule of the contract, and which is 
a rule of law independently ôf the contract, by which appurtenant prop- 
erty passes, applies as well to the property excepted frora the grant asto 
that granted; and the question cornes to this: Are the shop grounds 
"appurtenant" to the shops, or to something else? It is clear that shop 
grounds at Burnham, used for shop purposes, and not intended for any 
other use, are "appurtenant" to "the shops at Burnham," and not to the 
"tracks, buildings, sidings, and switches" granted to the Colorado Com- 
pany. No pièce of property could be more "appurtenant" to another 
than the shop grounds are to the shops, and to detach the shop grounds 
from the shops, and déclare them an "appurtenance" to the track, or 
some building, siding, or switch, in connection with which they were 
never designed to be used, and to the proper use of which they are not 
essential, would be extremely unreasonable, and contrary to the plain 
meanihg of the contract. It seems that a subordinate agent of the de- 
fendant in listing the property for taxation distinguished between shops 
and yards, and that the plaintiff hae been charged with and paid one- 
half of the taxes on some portion of the shop grounds. The listing was 
done in conformity, or supposed conformity, to the revenue laws of 
Colorado, and had no référence to the rights of the parties under the 
contract, of which the agent, who attended to the taxes, had no knowl- 
edge. No estoppel arises from anything that took place about the taxes. 
The défendant, from the beginning, bas daimed tiiat the shop grounds 
were excluded from the contract. 

A great deal of testimony bas been taken in the case, very little of 
which is compétent, and it bas not been referred to for that reason. If 
compétent, it would tend to support the conclusion of the court. 



Waidron V. Waldeon. 
(Cfrouit Court, N. D. IlUnolg. February 17, 1890.) 

1. HCSBAND Ain> WlFE— AOTIOK TOB ALIENATION OV AFFECTION* 

In an action by a wife against another woman for alienating ber bnsband'a afteo- 
tions, and causing him to abandon ber, plaintifF cannot recover unless it appears 
by a prépondérance of évidence that tbe aliénation of affection and abandonment 
was caused by défendant knowingly, and by direct and active interférence. 

2. SAMB— PbKVIOCS DIVOBOB— EVIDBNCB. 

In Buch action, the complaint and évidence, in a suit for divorce previouriy ob- 
tained by plaintiff againat her busband, are inadmissible. 

8. SAUE — DAMAàBS. 

The measure of damages in snch action is based on tbe actnal injury to plaintiS 
by the loss of her husband's affection and suçport, and on the pecuniary circum- 
stances of défendant; and, if the injuiy was ihflicted wantonly and m^ciously, 
exemplary damages may be awarded. 
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At Law. 

Chas. H. Âldrich and Wirt Dexter, for plaintiff. 

Edwm Walker aad A. <fc 0. B. McCoy, for défendant. 

BuNN, J., (char fflng jury.) This action is brought by the plaintiff, 
Mary Waldron, a citizen of the state of Indiana, residing at La Fayette, 
in said state, against Joséphine P. Waldron, a citizen of Illinois, resid- 
ing at Chicago, to recover damages for the alleged wrongful act of the 
défendant in alienating the affections of the plaintiff 's husband, Edward 
H. Waldron, from the plaintiff, and depriving her of the comfort, fel- 
lowship, Society, and assistance of her said husband. There are in the 
plaintiff's déclaration two distinct statements of the charge which the 
plaintiff makes and relies upon as a cause of action against the défend- 
ant. The first is: 

"For that whereaa, the said défendant, contriving and wrongfully, wick- 
edly and unjustly, intending to injure the said plaintiff, and to deprive her of 
the comfort, fellowsliip, society, aid, and assistance of EJward H. Waldron, 
the then husband of the said plaintiff, and to alienate and destroy his affec- 
tion for the said plaintiff, ou, to-wit, the 6th day of June, 1886, aud on divers 
other daysand times between the said 6th day of June, 1886, and the 21st day 
of June, 1887, wrongly, wickedly, and unjustly debauehed and earnally knew 
the said Edward H. Waldron, then and there still being the husband of the 
plaintiff, and thereby the affection of the said Edward H. Waldron for the 
said plaintiff was then and there alienated and destroyed; and also by reason 
of the premises the said plaintiff from thence hitherto wholly lost and was de- 
prived of the comfort, fellowship, society, and assistance of the said Edward 
H. Waldron, her said husband, in her domestic affairs, which the said plain- 
tiff during ail that time ought to hâve had, and otherwise might and would 
bave had. " 

The second statement of the plaintiff's cause of action is: 
"That whereas, the said défendant, contriving and wrongfully, wickedly 
and injuriously, intending to injure ihe said plaintiff, and to deprive her of 
the comfort, fellowship, society, aid, and assistance of Edward H. Waldron, 
the then husband of the plaintiff, and to alienate and destroy his affection for 
the said plaintiff, on the 6th day of June, 1886, and on divers other days and 
times between said 6th day of June, 1886, and the 21st day of June, 1887, 
wrongfully and unjustly sought and made the acquaintance of Edward H. 
Waldron, the husband of the plaintiff, and, then and there well knowing that 
said Edward H. Waldron was the husband of said plaintiff, wrongfully, 
wickedly, and unjustly besought, persuaded, and allured the said Edward H. 
Waldron to désert and abandon the said plaintiff, and thereby the affections 
of Edward H. Waldron for the plaintiff were alienated and destroyed; and 
also by reason of the premises the plaintiff has from thence hitherto been 
wholly deprived ûf the affection, society, and assistance of her said husband in 
her domestic affairs, which the plaintiff during ail that time ought to hâve 
had, and otherwise might and would hâve had ; and also, by reason of the prem- 
ises, the said plaintiff, during ail said time from thence hitherto, suffered 
great mental anguish and loss of social réputation." 

Thèse are the two spécial statements of the plaintiff's cause of action 
against the défendant, ' You will notice that the substance of the first is 
that the défendant, intending to injure the plaintiff, debauehed and ear- 
nally knew the plaintiff's husband, and thereby the affection of the bus- 
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iaand for bis wife was alieuated and destroyed, and the plaintiff deprived 
of his affection, comfort, Bociety, and fellowship. The substance of the 
second charge is that the défendant, wrongfuUy intending to injure the 
plaintifF, and to alienate and destroy his affection for the plaintiff, wrong- 
fuUy and unjustly sought and made the acquain tance of the plaintiff 's hus- 
band, and wrongfully, wickedly, and unjustly besought, persuaded, and 
entieed the said Waldron to désert and abandon the plaintifF, and thereby 
alienated" and destroyed his affection for the plaintiff. Thèse are two 
several and distinct statements of the same cause of action, intended to 
meet the proofs as they should appear on the trial. The substance and 
material part of each is the same, to-wit, that the défendant wrongfully 
and intentionally, either by debauching and carnally knowing the plain- 
tiff 's husband, or by beseeching, persuading, or alluring him to désert 
and abandon the plaintiff, deprived the plaintiff of his affection, society, 
and fellowship. There is no doubt, upon proper and sufficient proôf, 
such action may be maintained, and the burden of the jury's duty will 
be to détermine whether the charges, or either of them, in the déclara- 
tion made, bas been proven to your satisfaction by the évidence. 

A man may maintain an action against another man for intentionally 
and wrongfully alienating the affections of his wife, or for enticing or al- 
luring her to leave her husband. A woman may also maintain-an ac- 
tion against another woman for wrongfully or intentionally destroying 
the affection of her husband, or persuading, enticing, or alluring him to 
désert or abandon her. The relation of marriage is a sacred and im- 
portant relation, It is the foundation of family life and social happi- 
ness, and the family is, in an important sensé, the foundation of the 
state in free and enlightened countries. This relationship is jealously 
guarded by the law, and should be revered by ail good citizens. There 
i«3 no greater injury, socially speaking, which one person ean do to an- 
other, than to wantonly interfère with and break up the marital life of 
liushand and wife. For such an injury to the rights of the individual 
the law gives a right of action on the case for damages against the wrong- 
doer in favor of the party injured. Such a charge, however, is one eas- 
ily made, and, as it effects the person, the property, and the character 
of the person charged with the wrong, it should be proved by testimony 
convincing and satisfactory to the minds and consciences of the jury. 
The burden of proof is always upon the person making such a charge, 
and the charge should not be assumed to be true without évidence, or 
without a prépondérance of évidence, to support it. The évidence ad- 
duced may be circumstantial in character, and usually is, in such cases; 
but it should be sufiBcent and satisfactory to induce the jury the believe 
the charges to be true. 

The court will not undertake to discuss the évidence at length before 
you. It is very voluminous, though confined to but few material points, 
and it has been very fuUy and elaborately discussed by counsel. The 
court will content itself by calling your attention, as it has, to the one 
material issue in the casé, to a statement of some of the leading facts 
that are either undisputed or clearly proven by the testimony, and to 
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the tepdency ànd bearing ofthe évidence upon either side.< It will be 
well for the jmry to havetfaese undisputedfàetaand their dates well fixed 
in your miûdsdn ordér to understand and weigh to the best advantage 
the other évidence, and so détermine the bearing of allupon the one 
main issue in the case. 

The plaintiff, Mary Waldton, then Mary Beaucamp, wa» married to 
Edward H. WaJdron on September 17, 1865, at Syracase, N^ Y., while 
there on a temporary visit. They had before that time both resided at 
La Fayette, in the state of Indiana, he boarding in her mother's family. 
Upon their marriage they returned to La Fayette, and resided there, and 
lived together as husband and wife, for some 20 years or more, except- 
ing that during about two years of that time they lived at St. Louis. 
They had one child by the marriage, Wiiifield Willard Waldron, born 
on the llth day of May, 1869, a young man now 21 years old, and a 
witness for the plaintiff on this trial. The plaintiff says she was born 
in 1833. Before her marriage to Waldron she had beenpreviously mar- 
ried to William Beaucamp, about 1857 or 1858, when.she was 24 or 25 
years old. This marriage seems ta bave been an unhappy one. The 
plaintiff admits that she had a child some two months after the mar- 
riage, whom they named Edward Beaucamp. This son grew up to be 
a young man, and seems to hâve been the cause of some contention and 
trouble between the plaintiff and her husband, with whom he lived after 
her marriage to Waldron. He wa^ profligate and shiftless, was con- 
victed of crime, sentenced for a term of years to the state- prison, and 
afterwards died. At the time the plaintiff married Mr. Waldron, in 
1865, she was about 32 years old, and Waldron 21. Previous to the 
marriage, and about the year 1860, some three years after the marriage 
to Beaucamp, she obtained a divorce from Beaucamp on the ground of 
désertion and failure to support; she ail the time residing at La Fayette, 
Ind. The défendant was married to E. S. Alexander, September 23, 
1857. They lived together as husband and wife until his death, on 
February 23, 1886. Waldron and Alexander were both railroad men, 
and friends, and the two familles visited back and forth occasionally 
for many years previous to the death of Alexander. In June, 1886, 
Waldron left the plaintiff, and came to Chicago, and never lived with 
her after. He bas since ' that time resided in Chicago. , On June 20, 
1887, the plaintiff filed a bill for a divorce in Tippecanoe county court, 
Ind., against her husband, E. H. Waldron. His appearance in the case 
was immediately entered, and on June 21st a decree of divorce was ren- 
dered dissolving the marriage contract relation between them absolutely. 
The effect of that decree was to free both of the parties from the obliga- 
tion of the previously existing marriage relations between them, and to 
leave each of the parties free to contract marriage with other persons. 
In the fall of 1887, ori October 25th, the défendant was married to E. 
H. Waldron, and since that time they bave lived together in Chicago as 
husband and wife. 

Thèse are some of the leading undisputed facts in the case, and to be 
considered by the jury in connection with ail the other évidence in the 
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case in detennining the question hère,— ^the main issue as to whether the 
défendant is guilty of the charges contained in the plaintiff's déclaration. 
It will be noticed and borne in mind by the jury that the charges made 
against the défendant relate to the time between June 6, 1886, when 
Waldroncame to Chicago to live, and June 21, 1887, the time when the 
plaintiff obtained her divorce from her husband,-^a period of a little 
more than a year; and that is the period to which the plaintiff's évi- 
dence is mainly directed, so far as the charges against the défendant are 
concerned. The plaintiff can only recover by proving substantially the 
allégations contained in one or other of the two counts of her déclara- 
tion; she cannot maintain her action by showing that her husband left 
her, although without good cause, came to Chicago, became intimate 
with the défendant, fell in love with and finally married her. The de- 
fendant cannot legally be made to answer in person or property on ac- 
count of the shortcomings and misconduet, if such exist, of E. H. Wal- 
dron. She can be made to suffer only on account of a personal wrong, 
knowingly commîtted by her in the manner chargèd, against the mar- 
ital rightsof the plaintiff. A woman cannot be charged in such an ac- 
tion becanse. a married man has become enamored of her, although âfter 
he becomes divorced from bis wife she consents to marry him. There 
must be soniething more. There must be a direct interférence on her 
part, a wrongful act or acts shown, whereby it is made to appear, to the 
satisfaction of the jury,, as charged in this case, that she has wrongfully 
alienated the affections of the husband from the wife in one of the ways 
charged, either by debauching him, or by persuading or alluring him to 
désert and abandon the plaintiff, or in some way charged in the déclara- 
tion. If E. H. Waldron alienated his own affections from his wife, or 
if they were alienated by the plaintiff's own conduct, or by Waldron's 
own conduct, or both, without the interférence of the defeadant, or if 
they were alienated by any other cause, known or unknown, over which 
the défendant had no control, or exercised no intentional direction or in- 
fluence j then the plaintiff, howsoever unfortunate or wronged, cannot 
hâve her action against the défendant. 

The défendant married E. H. Waldron in October, 1887, a year and 
eightmontbô after her former husband's death, and four months after the 
decree of divorce dissolving the marriage relation between Mary Waldron 
and E. H. Waldron. She had an undoubted right *o marry him when she 
did, and any intimacy existing between them after the marital relation 
between the plaintiff and Waldron were dissolved cannot be imputed as 
a wrong in this action; the wrongfal act must hâve been committed pre- 
vious to the divorce of June 21, 1887. Though alleged in one count of 
the déclaration, I do not think it necessary to the plaintiff's case to prove 
that criminal relations ever existed between Waldron and the défendant. 
To find the défendant guilty under the first count, this would be neces- 
sary; but undèr the second coùnt it would be enough to prove that she 
wrongfully persiiaded, enticed, or allured him (Waldron) to désert and 
abandon the plaintiff, \^hereby the affections of Waldron for the plain- 
tiff were alienated and destroyed. Did the défendant, between the timea 
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alleged, lead E. H. Waldron from the path of virtue? Did she wrong- 
fully debauch and carnally know him, whereby bis affection for tbe 
plaintiflf was alienated and destroyed, or did she wrongfully persuade, 
enticç, or allure him to désert and abandon the plaintiff, whereby the 
affection of him (Waldron) for the plaintiff was alienated and destroyed? 
We know, as a matter of common knowledge and observation, that, as a 
gênerai rule, men woo and women are wooed and won; that men seduce 
and allure and lead women from the path of virtue, and that women are 
allured, seduced, and led astray: but we also know, from common ob- 
servation, that this gênerai rule does not always hold, and that some- 
times women woo men; that sometimes women allure, seduce, and de- 
bauch men; that women, upon occasion, induce, allure, and persuade 
men to abandon and désert their wives, and form new relations, lawful 
or unlawful. It will be for the jury to say , from ail the évidence, what 
were the facts in this case, and whether the issue stands proved or un- 
proved. 

The plaintiff's évidence is directed to support the affirmative of the is- 
sue. It tends to show that previous to June 6, 1886, from the time of 
their marriage, in 1865, Mrs. Waldron and her husband had lived an or- 
dinarily peaceful and happy married life; that she had a strong affection 
for her husband; that between June 6, 1886, and June 21, 1887, after 
Waldron came to Chicago, terms of friendship and intimacy sprang up 
and grew into unlawful proportions between Mr. Waldron and the de- 
fendant, then Mrs. Alexander; that he (Waldron) was seen at her house, 
on Michigan avenue, in this city, at almost ail times of the day, and in 
the morning and evening; that they rode out together in her own car- 
riage, in the day-time and the evening, on the streets and in the parks; 
that on one occasion, in Lincoln park, — on one or more occasions in the 
park, — they left the carriage in the evening, and took a walk together in 
the park, and afterwards returned to the carriage. That terms of en- 
dearment between them, as of lovers, were overheard. That on one oc- 
casion she kissed him, and was heard to say that she loved him, and 
that on one occasion, when she was ill, he (Waldron) lay upon her bed 
in the présence of other persons; that they were seen to embrace each 
other; that during the same period he ceased to provide for bis wife's 
support in La Fayette; thathe deserted and abandoned her, and failed 
to provide and care for her. 

The defendant's testimony is directed to disprove this issue, and to 
deny and contradict the case attempted to be made by the plaintiff. 
Mr. Waldron and his wife, the défendant, flatly and positively deny that 
any unusual or improper relation existed between them prior to their en- 
gagement, in the fall of 1887. They deny that terms of endearment 
passed between them; that she ever kissed him, or said she loved him; 
that he was ever seen lying upon her bed; or tbat they ever embraced, 
or left the carriage and walked together in the park. The defendant's 
évidence is directed to provethat thèmarriage relations between Waldron 
and the plaintiff were infelicitous and unhappy; that at the time of the 
marriage, in 1865, she concealed from him the fact, of which he says he 
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had no knowledge, that she had lost her maiden virtue before her mar- 
riàge to William Beaucamp, in 1857 or 1858, and that she had a child 
about two months after her said marriage, as also the fact that she ob- 
tained a divorce from Beaucamp, and that he was still living, whbm 
Waldron supposed, at the time of the marriage to the plaintiff, to be 
dead; that she concealed from him the fact that she was a divorced wo- 
man, rather than a widow; that thèse concealments operated to injure 
and destroy the respect and affection he had entertained for bis wife, and 
would otherwise bave entertained; that after the discoveryof thèse things 
their married life was unhappy; that he lost bis respect and regard for 
her; that she was constantly jealous of him, and of bis relations to other 
women, and this fact constantly made trouble between them; that he 
left her in 1884 and 1885 on one or two occasions, declaring his intent 
to never retum to live with her; that after living apart for several weeks 
or months he was persuaded, by his wife and their friends, to return 
and live with her, and did so return, not because he was reconciled to 
or loved or respected her, but for the good of their son, Willard Winfield 
Waldron; that he finally left her in June, 1886, with the full, firm, and 
declared intention never to return; that his affections for his former wife 
were destroyed and alienated previous to his coming to Chicago, in June, 
1886, andby causes disconnected with any act or influence done or ex- 
érted on the part of Mrs. Alexander, and over which she had no control. 
Gentlemen, this main issue it will be your duty to décide according as 
j-ou believe the very truth to be from the évidence, the burden beihg 
upon the plaintiff to satisfy you by at least a prépondérance in the testi- 
mony. You are to take the law and the évidence as your only guide, 
and, without fear or favor, foUow thèse to a legitimate and just conclu- 
sion. : If you do justice npon the law and the testimony given you in 
court, free from ail other considérations, you will hâve fuUy discharged the 
obligation of your several oaths, and may safely allow conséquences to 
take care of themselves. The weight and credence to be given to the 
testimony of any witness is a matter for the jury, under ail the circum- 
stances. You will consider the circumstances under which they sever- 
allygive their testimony; their interest, if any, in the case; their bias or 
inclination, if any,to favor one side or the other; their manner and con- 
duct upon the stand; the consistency and probability, or want of thèse, 
in their statements; and how they are corroborated or contradicted by 
other witnesses, or by the known facts in the case. If, under ail the 
circumstances, you believe that little crédit should be given a Witness, 
or that his évidence cannot be relied upon, it will be your privilège to 
give him as little credence aa, in justice, you may think right and proper, 
or reject bis testimony altogether. 

There bas been an attempt to impeach two or more of the witnesses. 
One method of discrediting a witness is by showing that he bas made 
statements out of court touching the cause that are iuconsistent with his 
testimony, or would go to discrédit him before the jury. So far as I 
know, it is a uniform rule of the courts of this country and England to 
allow such impeaching testimony; first cftlling the attention of the wit- 
v.45F.no.5 — 21 
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nes8« npçnrcrosB-examination, to the liiàtters, aadaskiiïg him whether 
or ppt;h0,}îas§aid or declared that whkh is iatended to be proveii. If 
he a^mi^the^ords or déclaration implited to him, the proof on the 
otherside beconjes unnecessary, but if ,he dénies it, or says he does not 
recollect, tUe adverse party may call awitness and contradict bim. That 
is the course that was taken and allOwed in this case. But it does not 
follow that because an attempt is made to impeach a witness, and wit- 
nesses are brought to contradict him, that therefore the witness is im- 
peached, and bis testimony is to be discredited. That ia a question for the 
jury. Aiter the impeaching testimony is in the jury are to consider 
both together, and give sueh crédit, and no other or more, to the testi- 
mony, as you may think you ought to give under thécircumstances. 

The court has already adjudged that the decreé of divorce obtained 
by the plaintiff from Mr, Waldron on June 21, 1887* is évidence con- 
clusive in this case that: the marriagé relations between the plaintiff and 
Mr. Waldron were dissolved from the date of that decree. The decree 
of divorce aeted on the etatw of the parties, and dissolved the marriagé 
relation theretofore ejçisting between them, and left eachfree to remarry; 
but the allégations contained inthebill of complaint in that case against 
Mrs. E. S. Alexanderj the présent défendant, are not évidence in this 
case, and weve excluded by the court. The évidence also taken on the 
trial of that case ia not compétent évidence against the défendant in this 
case, and was also exeluded; she not being a party thereto, and not per- 
mitted to appear and crôSs-examine the witnesses. Nor should the jury 
assume or infer. from anything in évidence in this case that the judgment 
of divorce was granted upon the ground of adultery, as that is not one 
of the grounds alleged in the biU of complaint, nor upon any ground or 
for any causes having rçference to the conduct of the défendant in this 
case. Such an inferenoe has been.sought to be drawn by counsel from 
the proceedings in that case, but it ia an inference not warranted by the 
record in évidence, and unfair towards the défendant. The jury will 
try this case upon the évidence produced on this trial, and not as- 
sume or infer that other évidence might hâve been produced hère, or 
was produced in some other case to which the défendant was not a party. 
If the jury should find for the défendant, you will hâve no question of 
damages to consider, and you will simply return a verdict of not guilty. 
If you find for the plaintiff, you will return a verdict that you find the 
défendant guilty, and you will assess the damages the plaintiff will be 
çutitled in that case tO recover. Thèse should. be apportioned and as- 
sessed according to the extent and character of the injury sustained by 
the plaintiff in conséquence of the wrongful act of the défendant, from a 
considération of ail the circumstances in évidences in the case. If the in- 
jury cauaed by the wrongful act of the défendant bas been great; the 
damages should be proportionately great. If the injury has been small, 
the damages should be proportionately small. If the jury should find 
from the évidence that, the marital relations of the plaintiff and Waldron 
were unhappy; that when he left her, and camé to Chicago, on June 6, 
1886, he had already lûst hi& respect and affection for the plaintiff; that 
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on account of the infelicity of theîr Pelatiotts he then deserted and aban- 
doned her withoutany hope of condonemeni; or reconciliation; and that 
by reason of thèse thingsthôîinarital relation existing between them was of 
little or no value to the plaintiff, — the jury, in such case, may, in the ex- 
ercise of a sftùnd diëcretion, if they think they are jù&tified on a full con- 
sidération -ofâll the évidence, return a verdict for à very smàll sum, 
or for nominal damages; but this is a question of fact TV'bolly for the jury. 
The ground of damages will be maifily thé injury to the plaintifl'^s feel- 
ings, the loss of her husbàiid's support, hîs- affections, his aid, societj', 
and companionshîp, caused by the wrongful acts of the défendant, and 
should be fairly And dispassionately assessed , according to the nature 
and extent of the' injury so stistained by thè plaintiff, froin a full and 
careful considération of ail the évidence and circumstances in thé 
case, including,of coursé, the évidence given you of the pecuniary cir- 
cumstances ofth« défendant; and, in addition to thé damages compensa- 
tory in character, if the jury believe that the injury was inflicted wan- 
tonly and maliciously, they may, in their discrétion, add thereto such 
sum as you may thînk jUst and proper as exemplary or punitory dar» 
âges, as a punishment to the défendant. 

Verdict for plaintiff for $17,500. 

A motion for a new trial was made and overiuled. 



POWDER KlVER CaTTLE Co. V. BoARD OF CoMMISSIONERS OF CUSTEE 

COUNTY. 

(Circuit Court, D. Montana. January 15, 1891.^ 

1. Taxation — Assbssmbnt— Demanding Tai-List. 

Ùnder Rev. St. Mont. 1879, div. 5, § 1011, providlng that tha assessor shall demànd 
of " eaob tax-payer in the district " a liât of Ws personal property, and, on tiis ref using 
to give it, the assessor stiaU Ust bis property on information and belief, adding a 
penalty, the assessor bas no jurisdiction to make an assessment without flrst de- 
mandlng a list of the tax-payer or his agent, where, though not a résident of the 
county, the tax-payer has résident agents in charge of the property tberein, and 
his address is known to the assessor. 

3. Samb— Action bt Bqualizino Boahd. 

The county oominissioners, acting as a board of egnaUzation, cannot, in the abr 
sence of aoy statuts authorizing it, assess property not listed and valued by the 
assessor. 

8. Samb— Rbcovebt op IllesaI Taxes Paid. 

Where, without demandlng a list from the tax-payer, the assessor lists against 
him property whioh he owns and property whioh ne does not own, and the county 
commlssioners add other property which he does not own, the tax-payer may re- 
cQver tbe iUegal, taxes paid under compulsioii, and he is not reguired to apply to 
the board of e(iti'àlizatiôu for an abatement. 

4 Samb. 

Illégal taxes on parsofial jproperty havingbeen paid under protest to aroid a 
threatened lery of a warrant^ ttte tax-payer may recorer the amount paid from tbe 
county which recel vas anil holds the taxes. 
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At Law. On demurrer to complaint. 

M. J. Liddell, for plaintifE". 

W. H. Ross and Strevell de Porter, for défendant. 

Knowles, J. This is an action brought to recover from Custer county 
a tax claimed to hâve been illegally collected from plaintifF, amounting 
to the sum of $3,485.40, with légal interest thereon from the 14th day 
of June, 1886, the date said collection was made. PlaintiflF sets forth in 
its complaint that it is a corporation organized under the lavvs of the 
kingdom of Great Britain and Ireland, and doing business in the states 
of Wisconsin and Wyoming, in raising, breeding, buying, and selling 
cattle and horses. That défendant is a public corporation, existing by 
virtue of the laws of formerly the territory, now the state, of Montana. 
That among the possessions of plaintiff in 1885 were some 4,000 head of 
castle, ranging at a place called " Hanging Woman's Creek," in said Cus- 
ter county. That said place was in said Custer oounty was a fact of 
which plaintiff was ignorant. That the assesaor of said Custer coanty 
well knew the résidence of the officers of plaintiff, and where those who 
had a right to list its said property lived. That its principal place of 
business was at Cheyenne, in the now state of Wyoming, and at its ranch 
on said Hanging Woman's creek, in the now state of Montana. That 
the said assessor of said Custer county made no demand on plaintiff 
or any of its agents, servants, or emploj'^es to list said cattle. That the 
said assessor well knew the post-office address of said agents, servants, 
and employés of plaintiff. That the said assessor, without making said 
demand on plaintiff, or any of its agents, servants, or employés to list 
said property, listed himself the same' upon information and belief, and 
in such listing increased the amount from 4,000 cattle to 10,000, an ex- 
cess of 6,000 over the amount plaintiff had in said Custer county. 
That in said list were included calves under one year old, and bulls, not 
taxed. That subsequently the county commissioners added to said list 
of property of plaintiff a certain number of horses, which it valued at 
$2,000, and that they did this without any notice to plaintiff. That 
the said tax so levied upon the property s6 listed was turned over tothe 
treasurer of said Custer county, with a warrant for its collection. That 
the said treasurer, acting as collecter of, taxes, threatened to, and did at- 
tempt, during the month of Maj', 1866, to seize the property of plain- 
tiff, namely, its cattle, for the purpose of selling the same to pay said 
taxes, and that the said treasurer was only prevented from so doing by 
plaintiff paying to said treasurer the amount of $4,954, claimed as taxes, 
aud $495.40 as a penalty added thereto for not paying said taxes within 
the time provided by law. That the said sums were so paid by plain- 
tiff under duress of its property, and to save the same from seizure and 
Sacrifice, and under protest, alleging that said tax was void; that the 
assessor had no jurisdiction to list said property, by reason of the fact 
that he had made no demand upon the Company or its officers or agents 
for a list of its property; and for the reason that said assessment list and 
roll cohtained no description of plaintiff's property subject to taxation 
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in said Custer county, and no valuation of the same, as required by 
law, and that the action of the board of county commissioners in list- 
ing and valuing plaintiffs horses for taxation was without authority of 
law, and notifying défendant that plaintiff would resort to appropriate 
remédies at law to recover the money so paid back. The défendant filed 
its demurrer to this complaint, and the questions presented for considér- 
ation arise in considering the same. The fects stated in the complaint 
must be considered as true. 

The first point that arises is, was the tax iUegally assessed? The 
statute requires that every assessor shall demand of each tax-payer iû 
his district a list of his property. At the date of the assessment in thià 
case the district of the assessor of Custer county embraced the whole of 
that county. It is a gênerai rule of the United States courts that they 
will follow that construction of a state statute which it bas received by 
the highest court of that state. Moores v. Bank, 104 U. S. 625; Pair- 
fiddv. Gcdlatin Co., 100 U. S. 47; TwgaR. Co. v. Bhssburg&O. B. Co., 20 
Wall. 137; King v. Wilson, 1 Dill. 556. The suprême court of Mon- 
tana Territory in the case of Bailroad Co. v. Carland, 5 Mont. 146, 3 
Pao. Rep. 134, interpréted the statute under considération requiring a 
demand to be made by the assessor upon the tax-payer to list his prop- 
erty subject to taxation. In speaking of that statute, it says, by Chief 
Justice Wade : 

"Under the provisions of our statute it Is the flrst duty of the assessor to 
demand a list of the property îrom the tax-payer or the person whose property 
is to be assessed. This is the flrst and important step towards assessing his 
property for taxation. If the list is not furnished on such demand, then, an-d 
not until then, has the assessor the right himself to make a list and value the 
property. The demand is a condition précèdent to the right of the assessor 
to act in the premises. That, and theneglect or refusai of the person having 
taxable property, alone gives to the assessor the right to make the list himself; 
If tliis were not so, the sovereign power of taxation becomes an arbitrary ex- 
action, subject to the caprices of a single individual, without the knowledge 
and behind the back of the person most interested, and whose property is to 
be taken for the public use. Therefore it is that our statute has wisely pro- 
vided that the persofl having taxable property shall hâve the right to list 
the same for taxation. The assessor has no right or jurisdietion to make 
the list until the tax-payer or person having the property subject to taxation 
has neglected or ref used to make it. " 

This décision very fully and decisively determined the question that 
there must be a demand on the tax-payer or person in charge of taxable 
property for a list of the property possessed by him and a refusai to list 
the same, before the assessor has any jurisdiction to list such property 
himself. It is true this was a décision of a territorial court. But the 
same reason for the rule in relation to the décisions of state courts should 
prevail. It was a territorial court interpreting a statute of its territory, 
which became a rule for the conduct of revenue officers of the territory 
in prosecuting their officiai duties. If it is not of controUing a.uthority 
the rule expressed in that décision should, I am of the opinion, com- 
mend itself to the judicial mind. As to sta tûtes providing for taxing 
property, it' may be said as a gênerai rule; "When the régulations pfe- 
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scrited are întended for th,e protection of tb& citizen, and toprevent a 
eacrifice ol* his property, and by a disregard of wlî.ich hia rights might 
be, and generallywoula.be, injuriously affected, they are not directory, 
but manda tory." Frmdit v. Edwards, IS Wa\h 50Q. The failure to 
make a demand of a tax-payer for his list of property might, and gener- 
ally would, injuriously affect bis rights; for, if the tax-payer must list 
his property, whether any demand. for the same is madeupon him or 
not, then the assessor may, on mère information and beliefj list his prop- 
erty, and add 20 peiricent. to the value thereof. Information and 
belief is a very poor guide jn arrivingat one's property. Certainly, the 
law that requires a demand to be made of the tax-payer for his list of 
property is intended for his protection. It is therefore a mandatory 
statute. It is urged, however, that this demand should be made only 
of tax-payers who réside in the district of the assessor. The statute does 
not say so. The languageof the statute is: "Between the first day of 
Februaryand thetenthd.ay of Septemberineachyear[referringto the as- 
sessor] he shall demand of each tax-payer in his district a list, asherein- 
after provided, of his, her, or their property." Section 101 1 , div. 5, Rev. 
St. Mont. 1879. In interpreting a statute the whole statute should be con- 
strued together. End. Interp. St. § 35. In section 1004, div. 6, of said 
Revised Statutes it prôvides " that every inhabitant of the territory of 
full âge and sound mind shall list ail property subject to taxation in this 
territory of which he isthe owner or bas the control or management." 
Again, "ail personal property shall bè listed, assessed, and taxed in the 
county where the same may be found." Section 1005, Id. Again, 
" ail persons required to list property in behalf of another, shall list in 
the same county in which he would be required if it wCre his own." 
Section 1006, Id. As every one is required to list the property he owns 
or bas control or management of in the county where the same may be 
found, it cannot reasonably be contended that only the tax-payers who 
réside in the district of the assessor should receiVe a demand to list their 
property. Statutes should, if possible, be so interpreted as to make the 
intent of the législative power reasonable. End. Interp. St. § 245. If 
it is only those who live in the same district as the assessor that are en- 
titled to receive a demand for a list of taxable property, then it is only 
the property of those who live in the district of the assessor who are 
liable to bave their property listed by the assessor upon a refusai or 
neglect to list after a demand and 20 per cent, penalty added to the 
value thereof. For we hâve seen that it is alter a demand that the as- 
sessor bas the jurisdiction to list iaxable property. If it is only of those 
who live in the district of the assessor who are to receive a demand for 
a list of their taxable property, how can the property of a tax-payer who 
does not live in an assessor's district be listed if he refuses or neglects to 
list the same, and what penalty is to be inflicted on him for his refusai or 
neglect to list his property ? I think it appears évident that the législature 
did not intend that the demand should be made only of the tax-payers who 
réside in the district of the assessor, and the words of the statute are that 
the demand should be made of every tax-payer in his (the assessor's) 
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district. The plaintiff, beihg a tax-payer in the district of the assessor 
of Custer coUnty, should bave received in some way a demand of the 
plaintifF or its agents or employés having control or the management of 
its property in that county for a list of its taxable property foundtherein, 
or show some teasonable excuse for not making the demand, This was 
mandatory, and his failure to do so rendered; the listing of the property 
of plaintiff by the assessor illégal and voidw The county commissïoners 
of Custer county had no right to list the borsesof plaintiff without some 
statutory authority. I bave been unable to find any such authority, 
The listing of said horses was therefore illégal. Peopkv. Reynolds, 28 
Cal. 108. That board could not list, or, in the first place, before any 
action of the assessor, make any valuation of any property of a tax- 
payer. Ferris v. Coover, 10 Cal. 690; People v. Reynolds, 28 Cal. 108. 
The listing of the property of plaintiff was therefore illégal and void, 
and it had no place on the tax-roU of Custer county. 

It is true that ail the property plaintiff had in Montana, not exempted 
by statute, was subject to taxation; but that tax could be coUected only 
as was provided by law. The plaintiff admits that it had about 4,000 
head of cattle subject to taxation, and that the tax on the same was 
$1,964. This amount it does not seek to recover back from défendant. 
But the complaint shows that it paid some $3,485.40 more than was 
the proper tax. In other words, the défendant bas received from plain- 
tiff $3,485.40 more than it was lawfuUy entitled to, ànd this plaintiff 
seeks to recover back. It is urged by défendant that, if this is an il- 
légal tax, the remedy for plaintiff to bave pursued in the malter was for 
it to hâve appealed to the board of county commissioners as a board of 
equaJization, asking to bave this tax properly adjusted. When a tax is 
illégal, one is not obliged to apply for an abatement, unless the statUte 
makes that the sole remedy. Cooley, Tax'n, p. 528.. When one bas 
paid an illégal tax, the right to recover thé same back from the corpora- 
tion to whqm the same bas been paid exists, although the tax-payer had 
not appeared before the board of equalization to contest the asseasment. 
2 Desty, Tax'n, § 131, p. 787. In the case of Stanley v. Supermors, 121 
TJ. S. 535, 7 Sup. Ct. Rep. 1234, Justice Field, in speaking for the 
court, says, (page of opinion 549, 121 U. S., and 7 Sup. Ct. Rep. 1239:) 

"It ia only where the assessment is whoUy void, or void with respect to 
separate portions of the property the amount on wliieh is ascertainable, or 
where tbe assessment has been set aside as invalid that an action at law will 
lie for the taxes paid or for a portion thereof." 

Again, in same case, on page of opinion 550, 121 U. S., and page 
1239, 7 Sup. Ct. Rep., the justice says, in speaking of boards of equal- 
ization or revision: 

"To thèse boards of revision, by whatever name they.may be called, the 
citizen œust apply for relief against excessive and irregular taxation wbere 
the assessing oflacer had jurisdiction to assess the property." 

In this it appears by implication that, where the offlcer had no juris- 
diction to assess property,; and the assessment was void , thereWas no ne- 
çessity to appeal to a board of equalization to correct the assessment. 
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In the case at bar the assèssor bad no juriadiction to list the property of 
plaintiff, and, the property net being listed, he had no right or author- 
ity to value the same. It is only property that has been listed that an 
assèssor can value. The whole scope of the statute of 1879 upon taxa- 
tion shows this. The statute does not say that an appeal to the board 
of equalization is the only remedy for illégal taxation a tax-payer shall 
hâve, it is said that, where there are any errors and irrègularities in 
assessing or coUecting taxes, the law has provided a spécial tribunal in 
the shape of a board of equalization or revision; even in some states the 
statute seems to require an appeal to èuch a board in the case of illégal 
taxation. The décisions are quite uniform that an assèssor in valuing 
property acts judicially. But we hâve seen supra that in this case his 
acts in listing and valuing the property were illégal and void; that is, 
that his judgment as to value was void. Can it be that a void judgment 
can be rendered valid and of binding force by a failure to appeal from 
ihe same to this spécial tribunal, thé board of equalization, and object to 
the same, or ask to hâve it corrected? Such are not the views enter- 
tained of a judgment in a court of gênerai jurisdiction. See Freem. 
Judgm. (2d Ed.) § 117. There is no reason in a rule that would give 
greater weight to the détermination of a spécial officer. The fact that 
the assèssor placed the list of property that he had made upon the as- 
sessment roU, and the valuation of the same he had made thereof, would 
not cure the fatal defects in the preliminary proceedings. Says Judge 
Cooley, iri his work on Taxation, page 259: 

"Of the necesalty of an assessment no question can be made. Taxes by 
valuation Cannot be apportioned without it. Moreover, it is the ftrst step in 
the proceedings against individoal subjects of taxation, and is tlie foundation 
of ail which foUows it. "Without an assessment they bave no support, and 
are nuUities." 

In an early case in Massachusetts it was held, where the assèssor had 
fao jurisdiction to assess a tax-payer, that there was no necessity for apply- 
ing to a board of review to correct the error complained of. Pression v. 
Boston, 12 Pick. 7. The case of RaUroad Go. v. Patterson, (Mont.)24 Pae. 
Rep. 704, 1 do not consider in point. It is true that there are some asser- 
tions in that opinion which seem to cover the ground that no action can 
be maintained in equity to enjoin the collection of a void tax until there 
has been an appeal to the board of equalization, but, taken altogether, I 
think it does not controvert the doctrine that it is only in cases where 
there are errors and irrègularities in the assessment that an appeal must 
first be made to the board of equalization. In it the court quotes from 
High on Injunctions, (volume 1, 2d Ed. § 493:) 

" Where, therefore, a particular manner is provided by law, or a particular 
tribunal Is designated, for the settlement and décision of ail errors or irrègu- 
larities on behalf of persons dissatisfled witha tax, they ni ust avail themselves 
of the légal remédies thus prescribed, and will not be allowed to waive such 
relief and seek in equity to enjoin the collection of the tax." 

It will be observed hère that the words "errors or irrègularities" are 
used. I do nOt think that thèse words can cover the case of a void tax. 
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— that is, where the assessor bas acted without jurisdiction. The courts 
generaJly assert that a court of equity cannot sit to revise the action of 
an assessor in valuing property. If the case of Railroad Go. v. Patter- 
son, supra, can be construed to hold that, where the assessor acted with- 
out jurisdiction, the only remedy for a party aggrieved is to appeal first 
to a board of equalization before any other action can be maintained, I 
do not think the authorities support such a view, nor dô I think that 
such a case was presented to that court to décide. It was admitted that 
part of the tax was proper, and plaintiff had not offered to pay this; 
And the court seems disposed to adopt the rule in Massachusetts, thatj 
where a man is assessed upon property he does own and on property he 
does not own, it is simply an overvaluation of the property he does owni 
If this rùle was not sustained by a long line of décisions, rendered by 
most able and justly distinguisbed jurists in that state, it would not 
eommend itself very strongly to the légal profession. A légal rule based 
upon matters not true as fticts ougbt not to be laid down or followedi 
It is not true as a fact that listing to a man property he does not own is 
only an overvaluation of the property he does own. It is a gênerai rule 
that, where a party owes part of a tax a court of equity will not enjoin 
the collection of any of it until this part is paid. And if there was 
in that case only an overvaluation, then most ail the décisions express 
the rule that an appeal shonld be made to the board of equalization, or 
by whatever name such a board may be called, to correct this errer; 
and, in the absence of fraud or mistake, there is no power to set its dé- 
termination aside. This I understand to be the extent of the décision 
in Eailroad Co. v. PaUerson, supra. But where an assessment is void, 
no such rule pfevails. In the case oî Supervisors v. Stanley, 105 U. S. 
308, the United States suprême court says: 

"If the ofScePs who assessed and collected this tax were utterly witbout 
authority to coUect any tax whatever, or, if there was no )aw by which in any 
case they coula assess and collect a tax on shares of national banks, then it is 
of no conséquence to Inquire of anything beyond tlie fact that plaintifl's as- 
signors did pay such tax under légal compulsion." 

When this case came up again for considération, (see 121 U. S. 645, 
7 Sup. et. Rep. 1286,) that court again says: 

"If he had debts, the assessment without a déduction for them in the esti- 
mate of the taxable value of the stock was only voidable. The assessing of- 
ficers, in making the assessment, were acting witbin their authority, until 
duly notifled of the debta which were to be deducted. In such case, thére- 
fore, the dûtydevolved upon the stockholder to show to the assessing oflS- 
cers wbat his debts were, and to take such steps as were required by tbélaw 
to obtain a correction of the overassessment." ' 

Hère, I think, the line is distinctly drawn between a void and an er- 
roneous or voidable tax. In the first place, it is of no conséquence to 
inquire of anything beyond the fact that the party did pay such tax un- 
der légal compulsion. In the second place, the party is required to 
fake such stepSas were required by the law to obtain a correction of the 
overassessment.' The conclusion I reach is that the plaintiff need not 
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show thàt he applied to the board of eqiialization ofGuster county to 
correct the wrongsit complained of;. 

It was urged by couhsel for défendant that plaintiff ought not to hâve 
paid the tax, but should hâve resorted to a court of equity to hâve en- 
joîtoed its collection. There is nothing presented in this case which 
wpuld" hâve warranted plaintiff in resorting to such a forum. In the cases 
of jPowavi CUy of Chicago, 11 Wall. 108, and HanneidnÙe v. Georgetown, 
15 Wall. 547, the United States suprême court held that a suit to enjoin 
an illégal or void tax woald not lie "unless there were some spécial cir- 
cumstances bringing the case under some recognized head of equity ju- 
■risdictioni such as that the enforcement of the tax -would lead to a mul- 
tipUcity of auita or producè irréparable injury, or, whére the property is 
r«d estâte, throw a cloud upon the title of the complainant." No cir- 
cuHustances such as would bring this case under the head of any recog- 
nized rule : awarding équitable relief appear in the record. The only 
lemedy left for plaintiff, then, was to allow its property to be seized and 
sold, and then bring an action againatthé collector in trespass, or to pay 
the tax claimed when the légal eompulsion was presented under protest, 
and bring its action to recover the same back. I think enough appears 
in. the complaint tosho:v^ that the payment of what.was olaimed as a tax 
was made under eompulsion. A warranthad been issued for its collec- 
tion, and the collector had^ attempted to seize the property of plaintiff 
thereunder, and paymèat was made with the view of preventing this. 
When a tax is paid invbluntarily,rr»lhat is, under- légal eompulsion,-*— 
it may be recovered back in an action at law, and from the county who 
bas received and holds the tax. iNevrman v. Supennsors, A5 N. Y. 676; 
2: Desty, Tax'n, p.7Qàî DelroU v. Martin, 22 Amer. Rep. ("notes) 519- 
520. Numerous authorities might be xited to sustiain the above propo- 
sition. For the above reaspps it- is ordered that the demurrer to the 
complaint be, and the same is herebyii overruled.; 



SeaeleS;». Mann Boijdoib Cae Co. 

i. CABKIBB8 or PAssBifGBBSr— $lbbping-Caes— Sale 01' Bebths. 

A Bleeping-ôar compan^ has the right to sell a wholo section to one person, and 

• no canse of action arlses from the refusai of its condùctor to sell the uppè* 'befth 

■I - in aiich section to anotbec.pasBengert though that berth was in f abt ûnoccupted. 

S. Samb. ,,■;.■■>;,; 

Where a berth in a sleeping-car has been sold for occupancy to a certain point, 

np cause of action arises 'for the refusai (}f the condnctor, before that poiçt is 

' ' ' Tfèaéhed, tO sell ■ anothér fierson a ticket èntitllng him tb àuch berth f roux there to 

;■; the end of the jonrneyi : > 

<;' At La,w. ■■■,-■,;. ■;-.!. 

Action to recover damages for alleged wrongful refusai of defendant's 
oonductor to sell plaintiff a berth ini ai sleepingrcar.. On the 30th day 
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of June, 1888,'plaintiff enterèd deferudànt's sleeping-car at Meridian, 
Miss., aad applied to the sleeping-car conductor for a berth. He re- 
ceived aoswer that ail the space was sold, and he could not be accom- 
modated. He claimed there was a vacant upper berth that he should 
hâve. This upper berth was part of a section that had been bought b)' 
a Mr. WatEon, to whom plaintiff applied for the upper berth, and was 
refused. There was a rule of défendant company to the efTect that no 
one party could ïetain an entire section when there were applicants for 
berths. 

Henry & Thompson and M. Marshall, for plaintiff. 

Birchett & Shdton and John S. Runnells, for défendant. 

HilIj, J. , {charging jury.) The issues which you are to détermine from 
the évidence, are: First. Did the conductor of the sleeping-car then 
owned and operated by the défendant company unlawfully a;nd wrong- 
fully refuse to sell to the plaintiff a ticket entitling him to the use and 
occupation of one berth in said car from Meridian, in this state, to Cin- 
cinnati, in the state of Ohio, as alleged in the déclaration, and denied 
ip the plea of défendant? To entitle the plaintiff to a verdict in his fa- 
vor the burden ia upon him to reasonably satisfy you from the évidence 
that the conductor then in charge of said car did unlawfully and wrong- 
fully refuse to sell plaintiff such ticket, and place him in possession of 
one berth in said car. The uncontradicted teatimony is that soon after 
the train to which the sleeper was attaiîhed lelt Meridian the plaintiff 
did apply to the conductor for a berth in the sleeper from Meridian to 
Cincinnati, and tendered him the money for the fare; to which the con- 
ductor replied that he had no vacant berth at his disposai, but that 
there was one berth in a section, (or room, aa they are constructed ob 
this class of sléepers,) ail of which section had been pûrchased and paid 
for in New Orléans, and which upper berth was not then oocupied by 
the purchaser, and who had only pûrchased the berth -to Birihinghatni 
Ala.; that if plaintiff would apply to Mr. Watson, the purchaser and 
occupant, hethought' he Wôtild let plaintiff hâve it; to which plaintiff 
replied that he had the right to it, and demanded it on such right; to 
which the conductor replied that Mr. Watson had the right to its use 
to Birmingham, and that he could not deprive him of it, but that he 
would ask him for it for the use of the plaintiff. He did so apply, and 
Watson refused to surrendef the use of thé berth to the plaintiff. Thèse 
facts being admitted, you are instriicted that the défendant company had 
the right to sel! thé use of tiie whble section or room to Watson, and, 
having done so, and received the pay for it, Watson was entitled to the 
useof the entire section for himself and such othet persbhs as he Joight 
chpose, and whb was otherwise a proper person to occupy the sleeper to 
Binningham, Ala-» ao^ that the conduétor was guilty of iio wroïig in 
réfusing to sell tjie^u^çpf this berth to the plaintiff, and put him in 
possession of it; and therefofe you are instructed to return your verdict 
in favQ? of the défendant on the issue on the first couut in the declarar 
tion. 
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The second issue which you will détermine from the évidence is: Did 
the conductor unlawfully and wrongfuUy refuse to sell the plaintiff a 
ticket entitling him to the use of one berth on the sleeper from Birming- 
ham to Cincinnati, as alleged in the second count in the déclaration, 
and denied by the plea of the défendant? The burden of proving this 
allégation in the plaintiff 's déclaration is on him. There being some 
conflict in the testimony on this point, you are instructed that, while 
the conductor might hâve sold to plaintiff a ticket entitling him to the 
use of this berth from Birmingham to Cincinnati before reaching the for- 
mer place, he was not under any obligation to do so, and bis refusai so 
to do created no liability upon the défendant; but that, when the train 
arrived at Birmingham, and Watson's right of occupancy had ceased, 
and the plaintiff had applied for this or any other vacant and unoccu- 
pied berth in the sleeper, and tendered the usual fare for the use of it, 
and was refused by the conductor, then such refusai would hâve been 
wrongful, and the finding on this issue should be for the plaintiff, and 
entitle him to such reasonable, actual damages as in your judgment, 
from the proof, he has sustained by reason of being deprived of the use 
of the berth from Birmingham to Cincinnati, less the arnount of the fare. 
You are further instructed that if the proof shows that application had 
been made for a berth in the sleeper by another man at Meridian, be- 
fore the plaintifif made application, then the conductor had the right to 
sell the ticket for the berth to him in préférence to the plaintiff. You 
are the sole judges of the weight to be given to the testimony of the wit- 
nesses on both sides. You will reconcile any conflict that may exist in 
the testimony of the witnesses, if you can; if not, then you will déter- 
mine from ail the testimony which most probably gave the facts truly. 
In considering the testimony you will consider the interest each witness 
may hâve in the resuit of your verdict, the manner in which they hâve 
testified, and the reasonableness of their statements in connection with 
ail the testimony. 

The jury returned a verdict in favor of défendant on both covnts of tbe 
déclaration. 



Daeling V. Bdtlee. 
^Circuit C<ywr(, S. D. New York. February 6, 1891.) 

BiJfXvra ov Fratos — ^EQinTABi.E Titlb. 

Where plaintiff exeouted and dellvered to défendant a deed of certain land, the 
légal title passed, although it was intended by both parties that the dued should not 
t&» effect until défendant made a sale of tbe land for plalntifF, but the équitable 
title still remained in plaintiff, and a subseauelat oral sale tbereof to défendant was 
wlthin the statute of frauds and void, and m an action for a balance of the pur- 
chase money a demurrer to thé pétition Was properly sustained. 

At Law. 

0. F. Hibbard, for plaintiff. 
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0. D. BarreU and James P. Lowrey, for défendant. 

Wallace, J. The défendant has demurred to a complaînt în an 
action at law to recover the price of land conveyed. The complaint al- 
lèges that December 18, 1883, at the city of Washington, the plaintifif 
ddivered to défendant a deed conveying an undivided interest in real 
estate in New Mexico, known as the "Mora Grant," upon an expressed 
considération of $25,000, "but the real considération for said deed was 
entirely dififerent ftom the considération expressed," and that at the 
same time the défendant delivered to plaintiff an agreement in writing 
as follows: 

"Keceivèd, Washington, D. 0., December 18, 1883. of E. M. Darling, adeed 
of his interest in the Mora grant of New Mexico, for the purpose of making 
sale bf said interest in connection witb tha sale of certain other interests in 
said grant now being negotiated by me. And I hereby agrée, in case said 
sale shail not be copsummated witbin a reasonable timè, not to exceed six 
months from the date thereof, to return said deed to said Darling; or, in case 
I ènd it necessary to record said deed, I will within said time reconvey the in- 
terest conveyed to ine by said deed; and if I sell said interest it shall be at a 
price not lèss than 75 cents per acre. I am to hold the deed as not delivered 
to me unless 1 shall record said deed. In case 1 make a saleof said Darling's 
interest i|b shall be on the same terms, both as to price and payments, that I 
may sell S. B. Elkins' and Thomas B. Catrpn's interest in said lands." 

The eomplaint then allèges that in March, 1884, the défendant stated 
to th« plaintifif that he would purchase his interest in the lands, and 
pay $75,000 therefor, and the plaintifif then agreed to accept the said 
sum of $75,000 in fuU; that on the 15th day of January, 1885, at 
Washington, the défendant requested the plaintiff to throw ofif $5,000 
from ; the $75 ,000 j which he had agreed to accept as aforesaid, repre- 
senting that Èlkins and Catron had agreed to take $70,000 for their in- 
terests, rèspectively, and plaintifif, relyîng upon that statement, agreed 
to accept $70,000 in fuU for his interest, and the défendant then f nd 
there promised and agreed to pay plaintifif $70,000 therefor; that the 
défendant thereafter paid plaintifif in varions sums at différent tiroes 
$11,057, and "repeatedly promised the plaintiff that he would pay the 
fuU amoiint still unpaid of said $70,000." The complaint further avers 
that the plaintifif "did deliver to the défendant, and the défendant did 
accept from the plaintifif, actually and unconditionally, and not iû 
escrow, thé aforesaid deed, as and of thel5th day of January, 1885, for 
the considération of $70,000," and that the whole of said sum is due 
and unpaid, except the sum of$l 1,057 4 

In considering what the case is asmadeby the complaint the averment 
of the delirery of the deed "of the 15th day of January, 1885, actually and 
unconditionally, and not in escrow," muSt be regarded as merely a state- 
mentof the légal effectof whatis alleged to hâve taken place between the 
parties oh that day, — the request to plaintifif by défendant to accept $70,- 
000 for the land, and the promise of the défendant to do so,— and of the 
subséquent payments made by défendant in récognition of his obligation. 
Tbe deed was delivered December 18, 1883, and it must be assumed 
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from the facts stated;ftat from that time the deed rfemained ia the pos- 
«ession of the défendant; otherwise the narrative in the complaint of 
iWhat;tqqk place prioi: to January 15, 1S85, is whoily irrelevant. If 
the ça^e stated disclpses a cause of action to enforce an executory agree- 
ment for the ^al& of ftn iaterest in land, the statute of frauds, which re- 
quires; such an agreement to be in writing, and subscribed by the paity 
to be oharged therewith, is a good défense. The provisions of this 
statute are in force both in the District of Columbi», where the agree- 
ment was made, and in New Mexico, where the land is situated. On 
<he qtiber: hand, if the agreement of ; the 15th day of January, 1885, was 
merely a modification of the pre-existing pecuniary liability of the dé- 
fendant growing out of the^ original conveyanee tp him, and did not in 
any way^ffectthe title to the land, because the défendant had aiready 
acquiredifi complète title, the action can be sustained notwithstanding it 
was oral merely. A pafty wbo has fully performed an agreement on 
his part cati recover the consideratioh promised by thé oth'er, notwith- 
standing thè agreement, while executory, would not be ëhforceable un- 
der ttje' statute of frauds. The latter cannot set up tlie statute as an ex- 
cuse (fpr, not paying for tho benefit he has derived bytbe other's per- 
/oriûance; but whethera fecovery in such a case can bé had upon the 
proniise-which was the considération for the performance, or only upon 
a qu/irituiri ihêruit, is a question upon which the âuthorities are not 
agreçd. : The logical doctrine would iseem to be that the party who has 
perfornied is entitled to recover upon a promise implied by law from the 
aceept^noe of the benefit to pay what it is worth. In Browne, St. 
Frauds, §, 12, the law. isthus stated; ., 

"Wherëa verbal contraét has been execHted on one side by the conveyanee 
of property or' ihe perfcu'm*ncB of services, the prôper form of action to re- 
coyer'the value ofthe pyoperty or aervioe ia upon the implied promise arising 
from thepiaintiiï's perl'prqaance; implied pix)mises bfing not emljraced by the 
statute, Â recoyery iniiy, also be had upon au accotint stated, ;wi)ere the de- 
feiidarit,,after obtaihing poaseaisipn oî the p^rciperty, oir having éhjoyed the ben- 
efit of the servicék, àckiio'>*tedge8 the lia,biUty, and promises to pay the sum 
stjpïilated." ■ ;''■■" ; '-"^ ' ' ■ ''■■■' '" 

: , In- this State if is settled by ati.unbroîçen current of authority that when 
}and:hft9 been cotiveyed.thefvendorcàn recover the purchase price orally 
agreed to.be paid. Shepbard v. Liiik, 14 Johns. 210; Bowenv. Bell, 20 
^ohii^i BfkPy. fhoma$ v. .Pie^nâow., 12 N. Y. 364; Gagger.v^ Landng, 43 
N.;Y, 550; yernolv.Vemok/o^È.Y, 46., It is apparent from thelan- 
guage ofthe receipt that when the' deed was originally delivexed the par- 
Ijps, dld. pot; .intejïd tbat^ the, défendant should acquire îthè légal title to 
tbiçi: U^nd» TThey treated;.the,:d€ed naerelyas documehtary évidence of 
titieij.apd, errqneously asswmed: thqt, notwithstanding itg 4elivéry to the 
i^ejesïidant, and itsacçQpttipce,by him, the légal title wbuld not pass un- 
ii|iiHf jçhoijjd convey the labd : to some: other person, .or record the deed; 
^pdiiini^îP^e neitheri pf '.theSe things were done,,that by returning the 
de,edi:tp;i^h6,plaintiff.jthe titîe of the latter would remain as though he 
Jiad jiflYter .epc^yiedjjtbBideed. XhiB misconeeption of tho légal efleot.of 
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the: transaction could not, however, alter the fact that there was à deliv- 
ery of the deed, and an acceptance; by which the défendant acquired the 
légal title to the land, and' so eËfectnally that he could only divest him- 
self of ifc by a reconveyance. The rule is ancient and familiar that a 
deed cannotba deliveredihëscrowtothegrantee. When there is a valid 
delivery of a deed by the grantor tothe grantee it is impossible to annex 
a cohditibn to such delivery; and the delivery vests the title in the gran- 
tee, although it m?,y be eontrary to the intention of the parties. " When 
the words are eontrary to the act which is the delivery the words.are of 
none efifect." Co. Litt. 36a. "If I seal my deed, and deliver it to the 
party himself to whom it is made, as an escrow upon certain conditions," 
etc., "in this case, let the form of the words be what it will, the delivery 
is absolute, and the deed shalltake effect as his deed presently." Shep. 
Touch. 59. ;■ Tb,e naodpra, cases recognize the doctrine... l'pUy» «nd apply 
it whereverifappeàrs that the grantor intended to delîvèr and the gran- 
tee intende^ jto accept the, instrument as a conveyance wUhout further 
act on the part of the grantor. WorraU v. Munn, 5 N. Y.'229; Bracket 
V. Bamey, 28 N. Y. 333; Bramanv. Bmgham,2^ N. Y. 483; HmehV^ 
V. Jïmma% Î3' Wis. 138; Ç)r4in8ri/ v. Thcitcher, 41 N.iJ. Law, 407., .. Al- 
though the défendant acquired the legaliitle to the land. by the d«livery 
of the deed, he did not acquire the équitable title; that reraained in the 
plaintifF, because by the agreement expressed in the receipt the défend- 
ant took the title only as a fiduciary to âell the land for the plaintiff ànd 
pay him the proceeds, or otherwise to reinvest him witb the title. When 
the agreement of the 15th day of January, 1885, was made, the rights 
and interests of the parties remained as théyiiwereijvhen.the deedand 
receipt wére exchangéd;;and the défendant was the owner of thedegal 
title to the landj and the défendant of the équitable title. The agree- 
ment byi'rtfhiçh'the d'efendantipromised to pay the plaintiff $7Q,GG0 for 
the land inïplies that bpth parties still iSUpposed thattke legaltitle was 
in the plaintiff, and that no new conveyance from him was necessary tp 
transfer tothe défendant) the: complète title,: légal and équitable. .Nev- 
erthelesSj the: équitable interest cOuld not be transferred by paroi; and 
without a new deed, or a fomial assignment or reléasé of the plaidtiff's 
équitable title, the défendant could acquire nô better title to the Ifcnds 
than he had before. Ah oral agreement for the transfer of an équitable 
interèst in lands isas' inoperative under the statuteof frauda as.one for 
the transfer of a: légal title. It was said by Chief Justice Maeshall in 
Hughes r. Moorei 7 Gi&nch, 116: ' 

' ■ "The courfean perçoive no distinction between the sale of land to which a 
nan bas onljr ah «quitable title, and a sale of land to wbicb be bas a légal 
title. They are jBqually withia the stî^tut^ "; 

It foEows, therefore, that the agreement which is now sought to he 
enforced is void : by ihe statute of iiaudsj It is still executdry on the 
part of both parties. The defendaht bas not received the considération 
for his promise. He bas no bettèr titJet to the land since than he had 
before. Notwithstanding ail that hais faken place, inchiding i tfae pay- 
jQ^ents made' by the défendant, in part fulôllmentiof the a^eiranent, the 



336 FEDERAL BEPOETER, vol. 45. 

plaintiff still remains the équitable owner of the land. He can still re- 
sort to a court of equity, and, upon tendering back what he bas received, 
compel the défendant to reconvey, or, if the défendant has sold the land 
to a bona jule purchaser, compel him to account for its value or the pro- 
ceeds. If the défendant had paid the $70,000 according to bis promise, 
the plaintiflf would doubtless be estopped from setting up the invalidity 
of the agreement. As it is, the agreement cannot be enforced by either 
party, and each is remitted, notwithstanding, to bis pre-existing rights. 
The demurrer is sustained. 



Massachusetts & S. Const. Co. v. Cane Ceebk Tp. 
{Circuit Court, I>. South Ca/roliMO, Febrnary 25, 1891.) 

MirinOIPAl. InDBBTBDNESS— TOWNSHIP BONDB. 

Wbere township bonds are declared invalld by tbe courts, and the législature af t- 
erwitrds passes an act proViding for the payment of suoh bonds, the debt repre- 
sented by the bonds is inourred at the date of suoh aot. 

At Law. 

Simeon Hyde, for complaînant. 

Ira B. Jones, for défendant. 

SiMONTON, J. The billis brought to enforce the delivery of $19,000 
bonds of the Cane Creek township, issued in aid of the construction of 
the Charleston, Cincinnati & Chicago Raiiroad Company through that 
township. The défendant rests on the unconstitutionality of this debt. 
The coûstitution of South Carolina, art. 9, § 17, (18 St. at Large, 690,) 
provides: 

"Any bonded debt hereafter inourred by any county, municipal corpora- 
tion, or political division of the state, shall never exceed eigbt per cent, of tbe 
assessed value of ail tbe taxable property tberein." 

It is contended that $19,000 exceéds 8 per cent, of the assessed value 
of ail the taxable property in the township at the date the debt was in- 
ourred. The first question, then, is, when was the debt incurred? The 
power of subscribing to the raiiroad was first inserted in the act Decem- 
ber 21, 1883, (18 St. at Large, S. C, 365.) The exercise of the power 
was madein the vote of the people of the township in June,1886. The 
bonds were executed and deposited with the Boston Safe Deposit & Trust 
Company as escrow 14th January; 1888. In Floyd v. Perrin, 30 S. C. 
1, 8 S. É. Rep. 14, the suprême court of South Carolina decided (April 
term, 1888,) that township bonds ;of this character, and issued under 
like authority, were invalid. In December, 1888, (20 St. at Large, S. 
C, 12,) the gênerai assembly passed an act to provide for the payment 
of township bonds issued in aid of raiiroads in this state. The suprême 
court discussed this act in State v. Nedy, 30 S. C. 604, 9 S. E. Rep, 
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864, and helii this act to be constîtutional. Construing the act, they 
beld thaf in passing it the législature exercised its own original power, 
and imposed a tax on the property withîn the bounds of the township 
for the purpose of constructing the railroad within it; that is to say, the 
people of the township having by their vote expressed their wiUingness 
to subscribe to and tp be taxed for the construction of the railroad, by 
coupon bonds, payable with certain interest, and at a certain time, the 
législature approved this action, proprio vigore iniposed the debt upon the 
township, and ordered the levy of the tax upon the taxable property 
therein. The debt and the tax owe their authority to this act of 1888, 
and the date of this act must be taken as the time when the debt was in- 
curred, 23d Decembjer, 1888. What was the assessed value of ail the taxa- 
ble property in this township at this date? Assessed value, — not its estir 
mated or actual value,^-but what was the valuation fixed upon itby 
compétent authority for the purposes of taxation? From the agreed state-' 
ments of facts it appears that for the fiscal year ending October 31, 1888, 
the assèdsed value of taxable propètty othdr than railroad property within 
Cane Creek township was $215,634. That during the next succeeding 
fiscal year it was $213,866. We will take the first, $215,634. Thçre 
are tworailroads in that township, theChester(& Cheiawand the Charles- 
ton, Cincinnati & Chicago Bailroaid. The part of the ârst-named milroad 
within thiS' township is, and always bas been, assessed at $16^500. To- 
tal, $232)134. The property of thelàst-named railroad was nOt assessed 
for taxation until 19th February, 1889, after thè passage of the act of 
1888. It cannoi be included in the basis upon which the percentage is 
estimated in order to ascertain if this subscription is within the constî- 
tutional limit; Taking, therefore, $232,134 as this basis, 8 per cent, is 
$18,570.72 léss than the $19,000. The act having created a debt ex- 
ceeding in amount the limit fixed by the constitution, the whole debt is 
invalid. ïhe court cannot scale it down so as to bring it within the 
lawful limit. Sedges v. LHxm. Co., 37 Fed. Bep. 304. The bill must 
be dismissed, and it is so orderedé 

BosDf imt eouowa. 



Wklm, PABao & Co. ». United State». 

(Circuit Cottrt, N. V. CaWornAa. ■ Jannary 81, 1801.) 

Cunn Mxatsi teb Vlsvino Sti.ts»— Raisbo Pxssios Chboks. 

Wbere a pension check'drawn by mistake for $1,280.20, Insteadof tl8,IslnflorMa 
\fy the payée to a bank, and by that bank indorsed for, coU«ction to another, wbiob 
indorses it to the assistant treasurer, wtao pays it, the money cannot be recovered 
from the collecting bank which bas paid it over to its principal, the f orwardine bank ; 
«nd, where the assistant treasurer retains out of money due the collecting bank from 
the United States the amount of the oheck, such bank. laay. reoover it txem the 
Unit^ States. 

' v.45F.no.5— 22 
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AtLëiWi ' Findingsoffeot. '■>':'' ;^^^ ' ' ; 

This cause having corne dn''regulârly before the court, without thé 
intervention of a jury, a jury hftviïïg been duly waived by stipulation in 
'«yrîtin^df the parties, filed withth&clérk oftMs court, Mr. E. S. Pills- 
buty -a^pèàring as counsel for 'plàintiff, and John T. Carey, United 
Sliatès district attorney, as counsel for the défendant; and évidence oral 
Md dèbùifiehtey having been ihtWaduced by the respective parties, and 
the éaiîse haviag been sùbmitted to Ihe court foi^ décision, and the court 
h&*viJig duly cOûsidëred the ple^Éhès and the évidence, finds the fol- 
lowiiig''fiaéts: ' ^' ■■[ ''■' ■'•'■'''' ''' ' • ''^'■ 

-'':;:-•■■ U:',:^ f,ii: i:■l^ -■ bPeciFIG Fto(t>INl(5S OF FA6t9. ' ' 

: (1) ïhàt aï^àtt'the tlmés lieréiniaïtér.tnentioned plain^^ and now is a 

corporation duly organiMdj'éxisti^^g 'and' doingbuainésS'tts an express Com- 
pany» andjan^a^ed asismeh In the-saT^isge of gold, silver and other chattels 
from p)aoe to;pl»ce in the United Statea, and haa itsioflace and principal place 
of businessiattjt^e city and countyog^paa IFir^ncisco, ^taté pf Cali£prnia. 

(2) ïliat,, pfJ.Qr to, .Deçember 3,0.-X_j|), 18^7,, If^jç, tinit;e(i,|State8 became in- 
debted to'plaintifl itt tbé s^m/of M,9S(5.76 ïorséry^ 

by it ab an ejç^réss' cotiàpàhy, apa onéâid pftcénibér SOth àdjusted its claim 
fof tbat âiiibùnè! and iSsuéà' a driifDiiKb. 12,084, for saîtfstitn tb said Com- 
pany dn tliêiKiiS. tteasury* palyablè tàîiks order. Thribon January 6, 1888, 
plaintiff, byjwiiBiOf ita etnployeaiifJlieseùted said draft/'duly iudoraedv at the 
II<S. U;e89i»ry ii^San FraJiciao ïor paymeint; ,that theiaBa\8tant U. S. treasurar 
pt ganFr^ji^ciaçfl, at/tbat,timê waa Saipijei H. JBrooifs, Jyîip tiien recelved and 
ret^îhëa ^aid qràft, and" in ^ayment th'e'reof handéd by'^f to the said employé 
presëfitirtg the'saraé th^'àum'ot ^Tl'S.SSâÊ'cashi t6gether,vvith'a certain check 
«rawn Débember lO; 1886, by T/ ïî;''Âllèn, tF. S. pénsibh àgéht at San 
ï'rMicisoo,. ter the orderof bpe Henry^ï'ifMétcalf.fotitheisutiri'of $1,280.20, as 
©xpresaed on thé face ôf aaîd cKeck ■îw'hen recelved by iJlkintifï and paid by 
saidas^isl^ijt treapurer, a;id whic^ checb and the payaient therepf by said 
assistan;t:,tïeasurer is he|rain^ter )norB,parti,culai;ly ref^rred ,to and described. 
'Sald eiïjplpye dêclinéd^tp'réçéivé said .check, àiîd dem^nded f ull payment o£ 
the dràit îricash; the saidâsâstWrit.fcisuter déciitiedlomâke paytàent in 
îsny othe* Aianner.'â'nd arbitrariiy hleM'Oïito the draft, a,nd told said employé 
that the offlcers of the company would undérstaiid'his action! ttiereupon, the 
employé went away with said check and the said sum of $715.55, and reported 
the transaction to the président of the plaintiff, who thereupon consulted 
with its atlorneys, and forthwith sent said employé bati'k tb'thé saîd' assistant 
treasurer, with instructions to tender back to him the said checls and said 
sum of $715.55 cash, and demand 4be-i^etur« of said draft in its favorfor 
$1,995.75, or full payment thereot, whioh was done by said employé, but said 
assistant treasurer still declined to give up said draft or pay it in any différ- 
ent way; thereupon the plaintlfC brought this action to XQcover the amount 
unpaid on said dl^ftî tb-\»*it,'^l,289.20. '''■ 

(8) Touching the check so turned in by the said assistant treasurer in pay- 
ment of said (^:af t tp the exti^pt of $lt2S0.>2O, and h^reiiiçb^fore referred to, the 
court flnds thé facts to be, that on December 22, A. D. 1886, plaintiff recelved 
said check for colleçti^n^ içocp, the. First, Natiqual.B^nkog Den ver, Colç>.,,said 
Bbeck tben; calling on itsî^aQe for$l,2â&20. inûgùres ànd vvriting, and ap- 
Ijarently ïegular in fotm, anè wais likewide duly indorsedby its payée, Henry 
K'.'MètCalf , to ,s£ildb^iilî'',(>f;ÏXeri:<9)r,,î(nid,bore thé futthérindorsemént from 
js^id bank tp plaiiitilE, "i?ay iîVeUst E'aBgp «fcCo.'s Baok* San Francisco, or or- 
éèt,lot accounti^iratil^ationHl Bank ofiBenveri O^. <£>. Boss, Gashier;" and 
thereupon plaintilC iadorsed thereou, " Wells, Fargo ,& Co., by H. Wadavrortb, 
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Tréas.;" and on said 22d diay of Dëeeniber, 1886, presented it for payment td 
said assistant treasurer at San Francisco, who thbn acCepted said check and 
paid ta plaintifE $1,280.20 thereon, whieh saidsùra plàintifl receivedand im» 
mediately paid over, in the usual course of business, to its principal, said 
First National Bank of Denver, from which it was received for the purposes 
ot collection bnly. ïhereaftef, and about January 12, 1887, the said assist» 
ant treasurer first informed plaintifE that said check had been repudiated by 
the makérj said. U. S. pension agent, -who claimed that it had been issued 
for the sum of $18 only. PlaintifE then informed said treasurer, which 
was true, that the check had been collected in good faith, and the proceeds 
long since paid over to said Denver Bank, its principal, but suggested to said 
treasurer to sue it for the amount of said «heck, so that if its liabi ity was es- 
tablished it .might hâve recourse upon its principal, but said assistant treas- 
urer declined to do this, and on January 6, 188B, being more than one year 
after the ^aytineiit of said check, resorjtedfor his reimburâetnent thereof from 
plaintifE to the means of collection ihereinbeforestated. When sorequested 
to sue theplaintifif, said assistant treasurer Brooks stated to the casliier of the 
plaintifE that thé check had, in his opinion, been rnade bût by mistake in the 
office o| the pension agent, for $1,280.20, and that if plaintifE sued said pen- 
sion agerit,- it would, in bis opinion, hâve no difflculty in establishing Uiat 
fact. Said Brooks then aiso further stated to said cashier that said check 
iiad beet) rejsoived and paidat tbe treasury departmentas a genuine cliec)» for 
$1,280.20, and that nothing upon its face was ihen discovered to excit^ any 
suspicion concem|ng the sarae in any particular. It further appeared upon 
the trial that said Biooks tu rned this check over to Pension Agent Allen on 
Jaiiuary 21, 1887, and that it was thereafter oùt ôf thè possession of sàid 
treasurer fotSome montlis, during which times it was diseulùred and lùa- 
terially changea in appearance; that it tinalJy came baok to said Brooka, and 
remainedin his pos^Ssion «ssiiçh treasurer for nciany months, until/oj'çed 
upon the ;plaintif£ on January 6, 1888, as before stated. The court tindafrom 
the testiinony and ejcpert eyidencegiven upon the trial, and «iso from itsôwn 
examinâtion bf Said' clieck, that it was issued orîgina(lly"either in blank as tb 
amount/o'r'for thé sbiri of $1,280.20; thàt there are dollar-mark ànd figiitès 
$1,280.20 'in 'the cornfer of said check, v«bich figtires bavé' never been in aiiy 
manneraltéred or tampered with, and theiearesilso the words "ïwelvehun- 
dred and «ighty dullars" in writing upon tbe;facëof;$9id check, which hâve 
never been erased or raised, 90 that said check was either issued in blank as 
toamouiitr with tbe iiame iienry P. l^etcklf written tJierein as payée, and in 
terins. payable to his ofdei-, or it wàs i^éued by mîstkke and in advertence, ifbr 
the sum '6ï $1,280.20, instead of $18, theatiaount due the payée at that time; 
that it was not à raised check when paid; that there Was nothing upon the 
face of said check to excite the suspicion or attraet the attention of the plain- 
tiff-or of tliç assistant U. S. treasurer at Ban Fi ancisçp as to; its^ geiiui^eness, 
and the s^me was then collected in good, faith by theplaintifE; said check was 
drawn upon" à regular engraved blanis, iurnlshed thé said pension agent for 
that purpbse by the U. S. j-overnment ; it bore tlie n uttiber 93,339, kppareiitly 
as one of regular serièS; at the lef t end were th» words " tfiiitèd States Agfincy 
fOr Payiftg Pensions;" with a design bearing the wOrds "Departmentof the 
Intérior;" at ,£he top; and ;to the right ofit.were the words. in pronainent 
lettprs, " Assistant, ïlreiJ^urerof the United States" enge^y^d upon thepaper, 
^ç.d beloyv, ["San, Francisco, Cal.," in large red prit)ted, letters, and bflcfvf 
;these, "San ï'rançisco. Cal., JDec. 10, 1886," in smaller letters and figures, 
tiie daté "bec. 10,'188o,*' evidéijtly being donc by a siàmp, and, tiie t'i-st being 
5|^WHt««d ; then tello Ws in print; " Pay to thé brder bf , " akid iàîtfer thist the name 
" Hén ry : P» Metcalf , " and below this »ame in w riting " ï wel ve huuûred & 
eighty 2Q'-lG0i"itbé."10t(" being in print anditlie ^ord "DoHars" in prinit 
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foUowing; Ihen the name "T.H.Allen" over the words "U. S. Pension 
Agent," also in print, and the "$" priuted near the left corner* foUowed by 
the figures "1,280.20." When presented upon the trial sàid check also bore 
upon its face the words "Fâid Dec. 22, 1886, Ass't Treasurer U. S., San 
Francisco," in the usual form of a round pay stamp. This check was signed 
in blank by the pension agent, and by him left to a clerk in his oflBce to be 
âlled in and issued to the pensioner. 

(4) That no part of said sum of $1,280.20 has ever been paid to the plaîn- 
tifif. 

E. S. PHhbury, for plaintifif. 
John T. Oar&y, U. S. Dist. Atty. 
Before Sawyee, Circuit Judge. 

Sawyer, J. The court is of the opinion that the plaîntiff in this ac- 
tion is entitled to recover, which opinion is based upon the foregoing 
spécifie findinga of the facts thérein and the following conclusions upon 
ail the questions of law invplved in the case, that is to say: When the 
United States becpme parties, to. commercial paper, they incur ail the re- 
Bponsibilities of private perâons under the same circumstances, and are 
bound in any court, to whose jurisdiction they subnait, by the same 
principles that govern individtials in their relations to such paper. The 
check of the United States pension agent, in question, was commercial 
paper; it is the duty of the pension agent, under the law in such cases 
-provided, to draw his check on the proper assistant treasurer or other 
designated depositary of the United States in favor of the pensioner, pay- 
able to his order, and transmit the same by mail, directed to the address 
bf the pensioner entitled thereto ; he is the authorized agent of the United 
States for that purposé; it is likevvise the duty of such assistant treas- 
urer or other designated djEsppsitary to pay the same; it is the check of 
the United States, and a negotiable instrument. When the drawer has 
made his check in such a careless or incomplète manner that a material 
altération may be readily accomplished without leaving a perceptible 
mark, or giving the instrument a suspicions appearance, hé himself pré- 
pares the way for a fraud, which, if committed, he must suffer for, and 
not the innocent person into whose hands the paper may come in the 
regular course of business; A negotiable instrument so indorsed as to 
show to the payor theréof that as to the person presenting the same for pay- 
ment it is in his hands for collection only, is notice to such payor that, 
the indorsee is the agent of the indbrser, and has no authority to do âught 
but collect the amount théiréof for tïe principal and pay it over to hira. 
Money paid by mistake tô a person acting as agent for another ànd by 
him paid over to his principal without notice of the mistake, cannot be 
recovered back from 'the agent. Money paid on a forged, or raised, or 
altered negotiable instrument, carrying riothing suspicious upon îts face, 
to a person known ta be acting as an agent, and by him paid ovè'r to his 
principal in ignorance of the forgefy or altération cannot be recbvered 
back ifrom the agent. That the check in question, not having fceen 
raised by erasing the original amount and inserting a larger sum was not 
A forgery in that sensé; and having been sent ont by the maker, through 
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accident or mistake, either in blank, or for the amount of 01,280.20, 
and there being nothing upon its face that would indicate to the Denver 
Bank or the plaintiff that there was anything wrong about it, the maker 
should suffer for this mistake; the loss is the resuit of the négligence of 
an authorized agent of the United States. That loss should fall upon 
the party that occasioned it; the government having paid this check to 
the plaintiâ under thèse ciroumstances and without any fraud on the 
part of plaintiff, is not entitled to recover or retain the money as againsl 
the plaintiff. The name of the payée in this check was shown upon 
the trial to hâve been written therein by a clerk in the office of said pen- 
sion agent, and there was no perceptible différence in the writing upon 
the face of the check; the pûying teller at the United States treasury who 
paid the check testified that in so doing he was govemed by bis knowl- 
edge of the handwriting of the pension agent and his clerk, whioh he 
recognized upon the face of the check when paying the same, and that 
ihe same then appeared to him to be a genuine check from the office of 
said agent; besides, thé check was indorsed for account of the Bank of 
Denver, so that upon its face it showed that plaintiff was merely acting as an 
agent to collect the money and pay it over to its principal, and on thai 
ground it isalso entitled to a judgment. 

. It is therefore ordered, that the plaintiff in this action haye ând re- 
cover from the défendant the Sum of 61,280.20 together with légal inter- 
est thereon from January 6, 1888, to January SI, 1891, the date of this 
decree, and amounting to $275.04, and making, for principal and inter- 
«at, the sum of $1,5^5.24. Let judgment be entered accordingly. 



Cabpenteb V. Unïted States. 
ICtreuU C<mrt, S- D. QMo, W. D. Febraary ai, 189t) 

1. Clâiub aoainst Unubd Statbs— ITsb op Pbivatb Propbbtt. 

Where a goveniment employé, having property in his possession tûr a certtdn 
purpose, by consent of the owner, iisas it by order of hIs superior ofHcer f or aïiother 
purpoae, there is no légal implied contract of hiring for government use. 

2. Same— Claims bx Dbwcto. 

In suoh casé, whene the owiier recovere judgment for conversion of the property 
against the employé, the latter cannot sue the United States for indemniflcation, 
sinoe Aot Cong. Maroh 3, 1887, c. 859, S 1, givlng the court of olalms jurisdiotion of 
allclaims on any contract, express or implied, with the United States, ezpfessly 
ezcepts cases sounding in tort. 

At Law. 

Act Cong. Marcb 3, 1887 j c. 359, § 1, provides that the court of 
daims shall bave jnrisdiction to hear and détermine ail claims founded 
npon "any contract, express or implied, with the United States, or for 
-damages, liquidated or unliquidated, in cases not sounding in tort, in 
;respect of wbich claims the party would be entitled to redress against 
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tlie Fnîted States eithfff in a court df :làw,;equity, or adniiralty, if the 
United States weresuaMe." 

Bateman (& Harperiiai .pl&intiff. :: 

John W,..Herron,iorrieïend&Qt. 

Sage, J. After the ruling in thîs case, (reported 42 Fed. Eep. 264,) 
upon the suggestion of counsel for the piaintiff that the facts were im- 
perfeotly stated in the ipetition, the demurrer to which had been sus- 
tained, and that properly stated they wouH sustain a claim forindemni- 
fication by the governmént, I permitted an amended pétition to be filed, 
tp whieh the governmént answered, joining issue^oa the points hereiu- 
after referred to. The cause is now before the cdurt upon the pleadings 
and testimony submitted by the parties. 

The first point made for the piaintiff is that the hiring of the fiât by 
Mr. Carpenter for the use of the goyemment was legally authorized. 
The testimony does not establish that the flat was hired. It had been 
in possession of the piaintiff with the consent of Mr. Wolf, the owner, 
for another purpose. That purpose faaving been accomplished, the 
piaintiff, upon the order of Lieut. Mahan, took possession of it, and 
used it in the work of removing a wreck from the channel of the Ohio 
river, ata point a short distance below Pittsburgh. The piaintiff was 
then in the employment of the governmént, under the orders of Lieut. 
Mahan, who was.subdrdihate toCol. Merrill. Col. Merrill had directed 
Lient. Mahan to remove the wreck in question, which was an obstruc- 
tion to navigation, and the piaintiff was assistuig in that work. This 
was in the spring of 1873. 

The next point for the piaintiff is that the hiring of the flat was rea- 
sonably necessarj'; and the -third, that, the piaintiff having acquired 
possession of it on behalf of the governmént, the governmént beeame 
bound Ibr its surrender, and for the performance of plaintiff's contract 
in its behalf with Woîf^'thè'ownèr of the flat; thàt îs, to take good care 
of it, to deliver it at the point agreed upon on the Ohio river, and to 
pay Wolf for its ilsél Gouhsel tkgb thatit Was not the plaintiff's affair, 
but the government's; and. if the governmént was in any respect in de- 
fault, it \yas responsible'. tç? ttip'bwner for .damftges under the contract 
implied by the taking- possession of andusing the flat; also that, inas- 
much as piaintiff' was sùed and coriipelled to pay damages by reason of 
bis connection with the transaction as an agent bf the governmént, the 
governmént must indemnify him. 

; The fatal objection to the, piaintiff 'a claim is that he sues for indemni- 
fication, ànd présents as his évidence the record of the suit brought 
against him in the state court at Pittsburgh. He seeks to recover the 
araount of the judgment therein rendered against him, with hisexpenses 
iiicurred in bis; défense." .'oThe, étatute of iii^j'ilations would bar a recovéry 
upon, any other ground; But ithat suit Waa an action sounding in tortl 
It was begun on thé Sddày of May, 18f 3, in the district court of Al-* 
leghany county; ; A captas, styled in trover, wàs issued against the piain- 
tiff and his co'idefeudantsi Itwasvfollowed by a déclaration in "très-. 
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pass on the case," as it îs tetined' in thé pleadings. The déclaration, 
however, alleged the convefsioii «f the flat by the défendants to their 
own use, and demanded damages therèfor. The case proceeded to judg- 
ment for the sum of $874.78, with.costs. On the 9th of October, 1885, 
nothing having been paid upon the judgment, the plaintiff was arrèsted, 
and imprisoned for 28 dâys; and on the 6th of May, 1886, having given 
bond for his release from imprisonitoent, he f>aid the amountof thé judg- 
ment, and the costs thereonj in ail $1,574.47, of which $26.30 were the 
costs. He alBo sets up that he has expéndedin attorney fées, and in 
the paymént of expenses in his défense, '$156;88; Whereforô he prays 
judgment agâinst the govetninent for the sûïh of $1 ,731 .75, with inter- 
est from Maiy 6, 1886. 

In Î7. S. ^. Manufadufw;g- Gù.,tl2 U. S. 645, 5 Sup. Ct. Rep. 306, 
which is dted for the plaintiff^ it apjjeared that certain property, to which 
the UttitedStates asserted nô titlej was taken by its officefs ôr agents, pur- 
suant to an act of congress, as private prbperty foi* the public use, àtod 
it was h^d' that the government was under an implied obligation to 
make just compensation to the ownei*. In thàt case there had beén ho 
formai proèeédings for the coUdémfaatiôn Of the property tô public use, 
but the ô*ner waived any objection tbàt he might haVe béen entitled tb 
make, bascd upon the waht of suoh proceedings, and èlected to l'é- 
gard the fection of the goVerhment as a takiiig' ur^èr its Wovereign right 
of eminent domain, and thëPeforé demanded compensatibû for thé prop- 
erty. Th«' supreme coiurt held that tilè United Staitesi having by its 
agent, proceeding tmder. th« Authority of à spécial act bf congrésè,- tâken 
the property of the claimant far public lise, wère urideï an obligation 
imposed by the constitutÎGn to make compensation. The court said: 

"The laW Willimply a i>K>tniôe to maké thé requiréd coinpensation where 
property, to' which the govertiment assert» ho title, is takéni pursuant to an 
aet of coOgreBS, as^ private prQpertyto be applied for public uses. Such an 
implication being consistent with the cpnstitutional dqtyof the government, 
as well as with common justice, the clajmant's cause of action is one that 
àrises ouï of îinplied coiitrâct, within the meaning 6f the statute whicli cori- 
fers'jurisdiètion upon the court of daims of actions founded • upon any con- 
tract, expreSs or iraplied, witîi' thé government of the United Statéë. '" 

The court fùrther said: 

"If the çlalinant m akes pb objection to the particular mode in which the 
property has been taken, but' substantially Waives it, by asserting, as is dohe 
in the pétition in this case; thàt tïie gpvernment took the property for' the 
public uses desighated, we db àot pérceive that thé court is under any dùty 
to make the objection in order torelieve thâ United States from the obligation 
to make jflst compensation. 1* 

The radical différence' betwéen that dase and the case now before the 
«ourt is that there the plaintifif waived the tort; and based 'hia elaim 
upon thé iîûplied obligation df the gô-vefttmeht, by reason bf the pro- 
visions of the statute, to make compensation for the property. But hère 
there is on the one hand no showing whatever of any contract with Wolf, 
the owner of the flat, under which possession was taken, for the con- 
trary appears upon the face of the pétition; and, on the other hand, 
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there was no waiver by Wolf of the tortious taking, but be prosecuted 
bis claim for damages by reason of tbat taking. 

In Langford v. U. S., 101 U, S. 341, tbe suprême court held that the 
court of daims bas jurisdiction only in cases ex contractu, and that an 
implied contract to pay does not arise wbere the officer of the govern- 
ment, asserting its ownerghip, cpmmits a tort by taking forcible posses- 
sion of tbe lands of an individuel for public use. The court say that in 
such a cage the government oi; the officers who seize such property are 
guilty of a tort if it be in fact private property, and that no implied con- 
tract to pay can arise any more than in the case of such a transaction 
between individuals. With référence to the restriction of tbe court of 
claims to cases of contract, tbe court say that the reason tberefor is that, 
wbile congress migbt be willing to subject the government to the judicial 
enforcement of contracts, which could only be valid as against the United 
States when made by some ofBcer of the government acting under lawful 
authority, with power vested in him to make such contracts, or to do 
acts which implied tbem, the very essence of a tort is that it is an un- 
lawful act, done in violation of the légal rights of some one, and for 
such acts, bowever high tbe position of the ofBcer or agent of the govern- 
ment who did or commanded them, congress did not in tend to subject 
tbe government to the results of & suit in that court. Precisely the re- 
striction ref«rred to in that case is placed upon the jurisdiction of this 
court by the act of March 3, 1887, under which this suit is brought. 

In Gibbons v. U. S., 8 Wall. 269, the suprême court held that the 
government is not liable on an implied asmmpsit for the torts of its of- 
ficer coEQmitted while in its service, and apparently for its benefit. The 
court said that it was not to be disguised that tbe case was an attempt, 
under tbe assumption of an implied contract, .to make the government 
responsible for the unauthorized acts of its ofïicers, those acts being in 
themselves torts, and that no government bas ever held itself liableto 
individuals for the misfeasance, lâches, or unauthorized exercise of power 
by its officers or agents. Justice Millek, in the course of bis opinion, 
say s that the language of the statutes which confer jurisdiction upon the 
court of claims excludes, by the strongest implication, demands against 
the government founded on torts, and that the gênerai principle already 
stated as applicable to ail governments forbids, on a policy imposed by 
nècessity, that they should hold therûselves liable for unauthorized 
wrongs inflicted by their officers on tbe citizen, though occurring while 
engagea in the discharge of offi^cial duties. He further says that in 
such cases, wbere it is proper for the United States to furnish a remedy, 
congress bas wisely reserved the matter for its own détermination, and 
tbat it certainly bas not conferred it on the court of claims. 

Thèse authorities control the case now before the court, and in ac- 
cordanoe with them the judgment will be for the government, with costs. 
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Miller v. Eastebn Oreqon Gold Min. Co. 
{Cirewlt Court, D. Oregan. March 3, 1891.) 

1. Motion ron Nbw Trial. 

GTrounds oî, âiscussed, and héld not sufflolent, 

2. FOKBIGN COBPORATIOUS. 

A f oreign corporation may be an "inhabitant" of a district or country other than 
that of wMch it is a citizen or subject, or where it was organized, within the 
meaning and purpose of theterm, as used in section 1 of the judiciary act of 1883. 
(Sullcibus by the Cawrt.) 

At Law. Motion for new trial. 

John Gearin, for plaintiff. 

Arthur 0. Émmons and Frank V. Drake, for défendant. 

Deady, J. This action was commenced on May 7, 1889, to recover 
damages for the wrongful refusai of the défendant to transfer 6,000 shares 
of its stock on its books, whereby the plaintiff lost the sale thereof, and 
was damaged $24,000. 

On the same day a summons was issuèd against the défendant, which 
■was personally served at once on " Bâtes, président, and J. Gil- 
bert Bowick, director," of the défendant. On May 17th a motion waa 
made to set aside the service because thé défendant "is a foreign corpora- 
tion," and the alleged cause of action "arose without the jurisdiction of 
the court," and it does not appear that at the time said cause of action 
arose, or since, the défendant "either carried on business or had prop- 
«rty within the jurisdiction df this court." 

On May 20th the plaintiff filed his affidavit, in which it is-statéd that 
the défendant was oi^anized in 1888 in London, England, and is owner 
of the Monumental mine and mill property, situate in Grant county, 
Or., andof no other property any where; that the défendant was organized 
to purchase and work said property, and was then engaged in so doing; 
that at the time of the service of the summons, as aforesaid, on Bâtes 
and BdWick, the former was président of the défendant, and the latter 
director thereof, and both were large stoekholder8therein,and were then 
in Oregon looking after the business of working and managing said mine. 

On May 24th the motion to set aside the service of the summons was 
d-'-iued, and on the 25th of the same month the plaintiff filed an amended 
complaint, alleging therein, among other things, the facts aforesaid con- 
ceming the location and ownership of said mine, and also that the de- 
fendant is carrying on business in the stateof Oregon, and "is an in- 
habitant" thereof. 

On May SOth a demurrer was filed to the amended complaint, and on 
■June 19th the same was withdrawn, and the défendant had leave to file 
a plea in abatement, which was done on July Stb. The plea contained 
no déniai of any allégation of fact in the complaint, but alleged that the 
défendant was fln "inhabitant" of London. 
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On July 12th a demurrer was filed to this plea, and on November 
20th, after argument, thçdemurrer wassustained. . 
. On December 4th an answer was filed, containing déniais of sundry 
allégations in the complaint, and a défense, to the efièct that tbe plain- 
tiff's shares were originally issued to one Isaac Kaufman, from whom 
the défendant purchased the mine, on condition that they should not be 
transferred until the title to the mine was obtained from the United 
States, which was not yet done, and this fact the plaintifiF well knew 
when he took the assignment of his stook from Kaufman, and therefore 
the défendant was justified in reftising to transfer the sanie on its books. 

On January 3, 1890, the plaintiff replied to this défense, denying it 
in toto, and alleging that the only condition attending the sale was that 
the défendant should be put in possession of the mine, which was duly 
done. 

Thereafter, on July 2d. the causé was tried with a jury, when there 
was a verdict for the plaintiff for $24,000, with interest thereon from 
February 29, 18,89, on, which judgment was given for the plaintiff, with 
costs. 

A motion for a new trial, has been argued and submitted. 

On the argument two points were made in support of the motion: (1) 
That in setting the 'Càuse for tiàal the court did not glve the défendant 
time to get Bowick and one William E. Parsons, the trustée of the dé- 
fendant, from London and New York, respectively, whereby the défend- 
ant lost the benefit of their ad vice and direction on the trial; and also 
their- testimony in support of the defendant's allégations as to the terms 
of the contra et of purcbàse from Kaufman. 

There has been plenty of time to obtain the affidavits of thèse persons 
as to what they know on this subj«ct and would swear to. Nothing of 
thé kind hàs been done, ànd therefore it does not appear that they are 
or were material witnesses for the défense. The counsel states what he 
"expectsto prove" byithem, but, in the unexplained absence of the bet- 
ter evidence,^-the afBdavits of Bowick and Parsons,— this amountsto 
nothing. rNor does it satisfectorily appear that thèse persons might not 
bavé been hère at the trial if they desired to be. They are both, in in- 
terest and efiîect, parties to the action, aud were in the state not long be- 
fore the trial. An affidavit of Kaufman's is prodùced, stating that he 
would testify in support of the défense; that he ex pectôd to be présent 
at thé trial, and' was subpœnaed late the evening before to appear and 
testify, but that, being taken suddenly ill, he went the next morning, 
to/save his life, to the Hot Springs in Idaho. But Kaufman is so 
thoroughly contradicted by Ihe counter-affidavits on this point that he 
seems unworthy of crédit. : l 

And it appearing that the contract for the purchase of the mine was 
Jn writing, and is in the possession Of the défendant, who has neglected 
or refused to produce it, oral évidence as to its contents or provision 
conceming the assignment of Kaufman's stock, if any, is inadmissible. 
Furthèrmore, it appeara that Kaufman not only actually indorsed the 
shares of stock in question, and delivered them to the plaintifi", but on 
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learhing that, under thé law of Great Britain, the transfer must be inade 
by deed, he executed a power of attorneyj authorizing the exécution of 
sa,id deed, and delivered it to the plaintiff. Hiaxionduct in this respect 
is wholly inconsistent with his proposedtestimony. : , .' 

Neither did the defendaint at .first make any such objection to the 
transfer of the shares on its books as that Kaufman had no right to as- 
sign thein, but only that, by the limited: company's act, the assignaient 
nuist be made by the dèed of the assigner; and when the deed was pre- 
sentedj then this objection of want of right in Kiaùfinan to make the as- 
signaient was brought fobfrard. 

On the whole, I find no reason to grant a new trial on this ground. 

(2) That the court had ûo jnrisdictlon to hear or détermine the case, 
because the défendant is not, and never was, an "inhabitant" of this dis- 
trict. 

Section 1 of the judiciary act of 1888, among other things, provides 
that the circuit courts of the United States shall hâve jurisdiction of ail 
suits of a civil nature, where the matter in dispute exceed s the sura or 
value of $2,000, in which there shall be a controversy between citizena 
of a state and foreign states, citizens, or subjects. 

"But no pprson shall be arrested in one district for trial in another in any 
civil action before a circuit or district court, and no civil suit shall bebrought 
before either of said courts against any person, by any original process or 
proceeding, in any other district than that whereof he is an inhabitant; but, 
where the jurisdiction is founded only on the fact that the action is between 
citizens of the différent states, suits shall be brought only in the district of 
the résidence of either the plaintiff or thé défendant." 

In the judiciary acts of 1789 and 1875, foUowing the term "inhabit- 
ant" in the above quotation, were the words: "Or in which he shall be 
fovind at the time of serving such process or commencing such proceed- 
ing." 

By this means the circuit courts are given jurisdiction in the gênerai 
or abstract of ail suits in which, as in this case, there is a controversy 
between a citizen of a state of the United States and a subjectof a foreign 
state. The clause in the act prescribing the place where a défendant 
may be sùed does not affect this jurisdiction. It is so far a personal ex- 
emption in favor of the défendant, which he may waive, ànd consent to 
be sued in any district, without référence to his citizenship. Ex parte 
Schollenberger, 96 U. S. 377. And in Eailway Go. v. Harris, 12 Wall. 
65, the suprême court says that if a foreign corporation does business 
outside of the place of its organization, it thereby consents to be sued 
there,' — is "fôund" there, 

Between being thus iound in a district and beingan inhabitant thereof 
there is no substantial différence. The reason for dropping this clause 
in the act of 1888, I apprehend, was the liability to hardship or incon- 
venience, in the case of natural peraons who might be thus sued far 
from home and the means of défense, while traveling through the coun- 
try on business or pleasure, without the least élément of inhabitancy in 
the case. But this can never be the case with a foreign corporation es- 
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tablished in business in a district other than a place of its organization. 

It is not probable that congress intended to give a corporation, the 
subject of a foreign state, engaged in business, with a local habitation in 
the United States, the option of suing a citizen of the United States in a 
national court, and to deny such citizen having a controversy with or a 
demand against such foreign subject, engaged in business in the United 
States, the corresponding privilège. 

And yet, if a corporation, the subject of a foreign state, cannot be- 
oome an in habitant of this district, because it cannot migrate hère and 
become a citizen of the state, such resuit would follow. 

"An inhabitant of a place is one who ordinarily is personally présent 
there, not merely m itinere, but as a résident and dweller therein." 
Holmes v.RaUway Co., 6.Sawy. 277, 6 Fed. Rep. 523. 

A natural person may be a citizen or subject of one country and an 
inhabitant of another. Why cannot a corporation ibrmed under the 
laws of Great Britain become an inhabitant of Oregon? 

Take this case, for instance. 

The défendant, the Eastern Oregon Gold Mining Company, is a corpo- 
ration formed in London for the express purpose of purehasing, owning, 
and working a mine in Oregon. It has no other property or business, 
and is hère in the person of its oflBcers and agents engaged in working 
the mine. 

The suprême court has not passed upon this question, and until it 
does I shall follow the dictâtes of my own judgment, which is that the 
défendant is aiî "inhabit'ant" of this district within the meaning of the 
judiciary act. 

This question has been thoroughly considered in Zambrino v. Railway 
Oo., 38 Fed. Rep. 449, by Mr. justice Maxey, in which he came to the 
conclusion that the défendant, a Texas railway corporation, whose prin- 
cipal office and place of business was in the eastern district of Texas, 
was an inhabitent of the western district of Texas, because its road ex- 
tended there, where it had an agent and office for the transaction of its 
prdinary business. 

This ruHng was affirmed and foUowed in the similar case of Riddle v, 
HaUroad Co., in 89 Fed.Rep. 290, by Justices McKennan and Acheson. 

Of course, to enable the court to exercise this jurisdiction over the de- 
fendant, the law of its procédure — the law of the state — must provide 
for the service of process within the district on some représentative 
thereof. 

: The statutes of Oregon provide, in effect, that' in an action against a 
private corporation the summons shall be served within the state "by 
delivering a copy thereof, together with a copy of the complaint, 
* * * to the président or other head of the corporation." 

This has been done in this case, and the court thereby acquired juris- 
diction of the person of the défendant, as well as the subject-matter of 
the suit — the controversy between the parties — which is conferred gen- 
erally by the statute. 

The motion ia denied» ' , 
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In re Schovekling et al. 
(Circuit Court, S. D. New Tork. January 29, 1891.) 

1. CtTSTOMS DuTiBS— Guk-Stooks— Taeiït Aot of Octobbb 1, 1890. 

OuD-stooks, with mountlngs complète, ready for attaohment to the barrels, which 
arrived by another shipment, and wMch, when attached, made double-barrelled 
breeoh-loading shotguns complète, Ueld to be dutlable at45 percentum ad valorem, 
as "manulactureB, articles, or wareg notspecially enumerated orprovlded for, oom- 
posed wbolly or in part ôf iron, steel, * * * or any other métal, and whether 
partly or wholly manufactured, " under paragraph 315 of the act of October 1, 1890, 
and not dutiable at tbe hlgher dnty provided in paragraph 170 of 8aid act, for "ail 
double-barrelled, sporting, breech-îoading shotguns^ " 

a. Bamb— Entbbtion. 

The intention with which goods are imported into this country Is Immaterial, pro- 
vided importera keep wlthin the terms of the tarifl act, and duties are to be assessed 
upon merchàndise in the form or condition in which it actually arrives, and under 
the provisions of law applicable thereto. 

Appeal from Board Uiùted States General Appraisers. 

The importers, Schoverling, Daly & Gales, of the city of New York, 
on the 20th of October, 1890, imported, per steamer Amsterdam, into 
the port of New York certain gûn-stocks with the usual métal mountlngs 
complète, without the barrels. The coUector of the port assessed duty 
thereon under paragraph 170 of the tarifl' act of October 1, 1890, which 
provides for both a spécifie and ad valorem duty upon "ail double-bar- 
relled, sporting, breech-loading shotguns." The collector held that they 
should pay such duty because the only use to which they could be put 
was in connection with the barrels of such arms, and it was admilted by 
the importers to be their intention to fit the stocks with barrels imported 
by another house, in which a member of their firm was a partner. The 
importers duly protested against this exaction of duty, claiming that 
their merchàndise were not shotguns, but only parts thereof, and that 
they were properly dutiable under paragraph 215 of said tariflT act of Oc- 
tober 1, 1890, which reads as follows: 

"Manufactures, articles, or wares not specially enumerated or provided for, 
çomposed wholly or in part of iron, steel, * * * or any other métal, and 
whether partly or wholly manufactured, forty-flve per centum ad valorem." 

—And duly appealed to the board of United States gênerai appraisers, 
sitting at the port of New York, which board aflSrmed the décision of 
the collector. The importers thereupon took the necessary proceedings 
under section 15 of the act of June 10, 1890, to bring the case before 
this court for a review of the décision of the board of gênerai appraisers. 
The appraisers, in pursuance of an order of the court, duly filed their 
return, with the testimony taken before them, from which it appeared 
that the said firm of Schoverling, Daly & Gales had an agreement with 
another firm, of which Mr. A. Schoverling was also a partner, by which 
the latter were to order the barrels for thèse goods, with the mutual un- 
derstanding that the stocks and barrels after arriving at the port of New 
York by difierent shipments were to be put together, so as to make com- 
pleted double-barrelled, sporting, breech-loading shotguns: and thatnoth- 



âSO FEDEftAL SfiPOBTEK, VoL 45. 

îng remained to be done after importation to the gun-stocks or to the 
barreis, except the ordiriary iBanipTilatiori of pmtting them together. 

Comstock dk Brovm, for importera, — 
Cited Farweïl ^,8e^berger, 40 Fed^Mep. 529; Luckemeperv.Magone, 38 Ped. 
Eep. 35; Merritt v. Wélsh, 104 U. S. 694, claiming that the importers had 
the right to import. goods in any condition to meet the requirements of the 
tafiff act, i«( orûéf to bave their goods dutiable at a lower Insteàd of a higher 
rate of .du'ty;./ ■ . ' 

Edviard MitçheU, U. S. Atty., Snd Henry C. Platt, Asst. IJ. S. Atty., 
for collector and government,— .. 

Contehded that, under the peculiàr agreement showiî by the évidence in 
this case, the completed gun-stock was, for duty purposes, only to be cpn- 
sidered a part of an importation, the other part of Which:was to arrive 
on anOither vessel, formîiig together, foràïl practical purposôS, one importa- 
tion of à completed shOtgun; that tlie manufacture was complète, and 
nothing remained to be done after importation to make the merchandise a 
completed shotgun except tp put them together, which ppuld be done by 
any person; that tbey 'had' b'een ma'nufactured ■Wholly and completely be- 
fore importation, and adapted to be put togetlier by the manufacturera be- 
fore sbipping; that the mère shipment of the completed shotguns under this 
arrangement, in two separate parts* was only a cunningly^devised scheme to 
eyade the payment of tlie la,wf ul duty upon completed shotguns, which evinced 
a very low standard of commercial morality; and that the duty was properly 
assessed by the collector ilpon the merchandise in question under paragraph 
170 of the tarife actof Ôctobér 1, 1890/ (î5. S. 10573— G. A. 223.) 

Lacombe, Circuit Jùdgé, (oraMy.) The question of intention does not 
enter into this case at ail, prdvided thé importers hâve done no more 
than what, under the terplS of the tariff, they raay do. Such is the doc- 
trine of thé Luckèmeyèr ànâ Farweïl Cases, referred to on the argument. 
Whether their object was to make their goods more readily salable in 
this way, or by this particular method of importation to secure the en- 
trance of the goods hère at a lower rate of duty tliàn they would other- 
wise hâve to pay, is wholly immateriaî, provided that what they hâve 
done is within the terms of the tariff act. Now; there is no évidence 
that thèse articles were ever "assembled" or brought together with the 
gun-barrels on the other side. There is no finding to that efFect by the 
appraisers; and, if there were euch a finding of fact, I should be con- 
strained to reverse it, because there is no évidence iû the record to sup- 
port it. I do not by thîs mean to imply that that single fact would be 
controUing of the case if it were hère; it is enough to say that it is not 
hère. For ail that appears, the gun-stocks may have been bought from 
one manufacturer, and the gun-barrels from another. They came hère 
under a provision of the tariff aet which lays a duty upon "sporting, 
breech-loading shotgOhs," and lays a separate and a difïierent duty upon 
the parts of which those sporting, breech-loading shotguns are composed, 
as "manufactures in whole or in part of metàl." It can be fairly as- 
sumed that congress by that very terininblogy meant to allow importers 
who choose to do so, to bring in fragments of a combination article by 
différent shipments, aiid then to employ domestic labor in putting them 
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together. It may bave been intended to înduce importers to employ to 
that extent the labor of tbis cpuntry, instead pf baving tbe article com- 
bined abroad. We cannot tell, of course, wbat operated upon tbe minds 
of tbe framers of tbat particular passage of tbe act. We can only deal 
witb tbeir language as tbey bave set it down for us, and under tbat lan- 
guage it seems very clear tbat tbere is aotbing in tbia sbipment except 
"gun-stoeks mounted,"'— articles whicb are properly described in tbe 
tariff, only by tbe pbrase "manufactures composed wboUy or in part of 
métal;" and tbey sbould tberefore pay that duty, and no otber. Tbe 
décision of tbe board of appraisers is reversed. 



In re Enslow. 

(Plstrlct Cmirt, D. Soufh Ca/roUna. Maroh, 1891.) 

Habem Cob^çs— Dtjii Process of I^aw— State Pbactice. 

Wheré a nerson is arrested où a peaoe-warrant from one state paSge, and com- 
mitted toiail àftei- hearitig before another judge acting within his jurisdiction aad 
proceeding in aooordanoe with state practice. he cannot be iteleaaed by the fédéral 
district court on habeas corjni/s, as being deprived of his libôrty without duB ptb- 
cess of làvr, contrary to Coust. U. S. Amenda 14. 

Habeas Corpus. 

C, B. Northrop, foT petitioner. 

G. Lamb Bvist, for tbe sberifif. 

SiMONTON, J.; A pétition was filed in tbis case, praying tbata writ 
pf habeas corpii» issue dirçcting the sberiflF of Charleston county to produce 
the body of tbe petitioner^ who is imprisoned in violation of the consti- 
tution of the United States. Tbe spécifie violation charged is tbat be is 
deprived of bis liberty without due processoflaw. Amendaient 14. The 
sberiËf produces tbe body of tbe petitioner, and for return to thé writ 
says tbathe bad been in bis custody updçr a warrant from Trial Justice 
WiLLiMAN under a peace- warrant, and tbat, while so in custody, be was 
brought befer© the Honorable J. I. Norton, tbe presiding judge of tbe 
court of common pleas for bis county; that his honor was pleased to or- 
der, after bearing tbe cause, that the prisoner be recommitted to tbe jail 
of Charleston county. Tbe prisoner being in jail under state process, 
baving no spécial privilège or immunity, I cannot entertain this appli- 
cation unle^s fbebe imprisoned in violation of the constitution of tbe 
United Stfttes in the point charged. But tbe returo, shows tbat he was 
comraitted by a state judge after bearing. Tbis seems to me to be due 
process of law. The state judge acted upon a matter within his jurisdic- 
tion, and passed upon tbe construction of the state: law and practice. 
See Ex parte Ulrich, 43 Ped. Rep. 663. Were I to review his action, it 
would give to tbis proceeding the effect of a writ of error, whicb cannot 
be done. Me parte Parks, 93 U, S. 18; Et parte Gartt, 106 U. S. 521, 1 
Sup. et. Bep. 585. Bemand the prisoner. 
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Hall ». Patteeson. 
(CircuU Court, D. New Jersey. Maroh 6, 1891.) 

1. Extradition— Wabrantv-Ibeegtji/Aeitt os Pkocbbdïngs— Triai» 

A fugitive f rom justice, extradited and convicted for the crime for wWoh the 
warrant of extradition shows he was surrendered, cannot defeat exécution of sen- 
tence by settiùg np irregularities in the action of the foreign court wbich granted 
tne warrant. 

8. Cbiminai Law— Sentence. 

A statute flxing punishment, and providing that défendant "on being convicted 
shall be çunished " by imprisonment, does not require sentence to immediately fol- 
low conviction; and the time défendant remains in jail af ter conviction and before 
sentence, awaiting a décision on his pleas in bar to other indictments, will not be 
deducted from his tenu of imprisonment. 

On Habeas Corpus, 

William Y. Johnson and R. N. Barton, for petîtîoner. 

E. R. Crâne and John P. Stockton, Atty. Gen., for respondent. 

Grebn, J. The facta in this case, as they appeaV on the petitîott 
for the writ of habeas corpus, and in the return made by the respondent 
to the said writ, are thèse: In 1881 William A. Hall, the petitioner, 
was chief clerk in the office of the comptroller of the city of Newark, in 
the State of New Jersey, and as such it was his duty to receive moneys 
paid in settlement of taxes duly levied and assessed as the same becaîne 
due, and to keep a true account of the said receipte of moneys in the 
bocks of the comptroller, for that purpose provided: While aeting in 
this capacity Hall committed the crime of forgery, as it was alleged; 
the feloniôus acts consisting — First, in the making, uttering, and passing 
a certain check or order for the payment of money upon the National 
State Bank of Newark, payable to the order of one William H. Winans, 
for the sum of $270; and, secondly, in the fraudulent altération of the 
cash-book and accounts kept by him in the office of the comptroller of 
the city of Newark, whereby an entry therein of $562.32 of cash re- 
ceived by bim for taxes on the ISth day of March, 1881, was made to 
read and appear as $362.32. At the December term, 1881, of the court 
of oyer and terminer held in and for the county of Essex, having juris- 
diction of the crime of forgery, the grand inquest formally presented 
against Hall a Mil of indictment, charging him with the forgery of 
the check. In the mean time Hall had become a fugitive from justice, 
having fled to Canada, and it therefore became necessary for proceedings 
in extradition to be had against him, that he might be brought back to 
New Jersey for trial. Accordingly, in due form of law, and pufsuant 
to the treaty between the United States and Great Britain, ratified in 
1844, relating to the extradition of persons charged with crime fleeing 
from one country to the other, such proceedings were begun, and -vVere 
carried forward regularly, so far as the arrest of Hall upon proper com- 
plaint of the agent of the United States, by the authorities in Canada, 
and the subséquent examination before the proper Canadian tribunal, to 
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deterûiine whether the offense charged against him was of such a char- 
acter as would warrant his extradition under the provisions of the 
treaty referred to. When this preliminary examination had been in 
progress for some time, and before any judgment had been rendered in 
the matter, a new complaint was.made against Hall by the agent of the 
United States, before the proper court of justice in Canada, charging 
nim with the second act of forgery hereinbefore referred to, to-wit, the 
altération of the figures of the cash-book of the comptroller, whereby the 
sum of $562.32, charged therein as having been received by Hall on the 
18th of March, 1881, was made to read and appear $362.32. Upon 
naaking the second complaint, the proceedings then in progress against 
Hall based upon the first complaint were formally abandoned, and the 
extradition proceedings were continued thenceforth as founded upon the 
second complaint only. The petitioner, Hall, resisted extradition stren- 
uously. Able counsel were retained by him to secure, if possible, his 
release. Every objection to the proceedings tbat could be taken with 
any show of plausibility, or which could be suggested by ingenuity, 
was taken, Defeat before one court only inspired a more vigorous at- 
tack, by way of appeal, in a higher, but finally it was determined in 
the court of last resort, the high court of appeals of Ontario, that the 
proceedings under which Hall had been arrested and was held in cus- 
tody were regular, and in accordance with law, and that the offense lastly 
charged against him was of suoh nature that, under the treaty hereto- 
fore alluded to, he became liable to extradition, and a warrant of rendi- 
tion against him was accordingly ordered. That warrant with great 
particularity described the criminal act alleged to bave been committed 
by Hall, déclares that it is fit and expédient that he be delivered up to 
justice, pursuant to the treaty in that behalf with the United States of 
America, and orders that the body of the said Hall shall be immediately 
delivered up to such person as may be authorized to receive him in the 
name and on behalf of the United States of America, to the end that he 
may be by such person, so authorized, held in custody, and taken to the 
said United States of America, in order that he may théie be made to 
answer according to law, and be tried for the crimes of which he so 
stands accused. 

The foUowing i» the statement in the warrant of the alleged crime, to 
answer to which Hall was rendered to the United States authorities: 

"That he, the said William A. Hall, did commit the crimes of forgery and 
utterance of forged paper within the jurisdiction of the United States of 
America, to-wit, at thecity of Newark, in the state of New Jersey, one of the 
United States of America, for that he, the said William A. Hall, on the 
eighteenth day of March, in the year of our Lord One thousand eight hun- 
dred and eighty-one, at the city of Newark, aforesaid, did feloniously forge a 
certain account and book of the comptroller of the city of Newark, aforesaid, 
with intent to defraud by feloniously and willfully altering, for a certain 
purpose of fraud, the account of moneys received by the said comptroller on 
the said eighteenth day of March aforesaid, at page number 271 of cash-book 
K«f the said comptroller, from the sûm Of $562.32 to the sum of $362.82; 
and, also. for that be, the said William A. Hall, on the eighteenth day of 
v.45F.no.5 — 23 
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March, aforesaid, at the çity of Newark, afofesaid, did feloniously iitter, know- 
Ing the same to be forged, the aforesaid forgtjd account and book, with intent 
todefraud." 

Under and by virtUe of thiS warrant Hall was delivered by the Cana- 
dian authorities into the custody of one John T. River, who was duly 
authorized and commissioned by the président of the United States to 
receive him, and by hinci Hall wa? brought to Newark, N. J., and de- 
livered into the custody of the proper officer, to await his trial for the 
crimes for which he had been extradited. Such trial speedily followed 
the extradition. It resulted in a verdict of guilty against Hall, as he 
stood charged, and he tvas sentenced to imprisonment at hard labor in 
the state-prison for a terna of 10 years. The conviction was on the 19th 
day of May, 1883. Sentence was pronounced on the 4th day of April, 
1884, and the petitioner is now in confinement, undergoing that sentence. 
The petitioner claims that his confinement is illégal, and contrary to law, 
and that he is entitled to bis discharge therefrom; and to obtain that he 
bas sued" ont this writ of ft«6eà« co>7;u8. 

He assigns two reaëona forhis discharge: (1) That he was Iried, con- 
victed, and sentenced toputiishment for a crime dififerent from that for 
which he had been rendered to this government. (2) That the longest 
term of imprisonment which caii be imposed upon one guilty of lorgery 
is 10 years; that such imprisonment is to be imposed immediately upon 
conviction of the offense; ,that he was convicted May 19, 1883, but sen- 
tence was deferred until April 4, 1884, during which time he tvas in 
confinement in the comtoon jail ôf Essex county, so that the whole term 
of his imprisonment became 10 years and 11 months, and was therefore 
illégal, as uûwarranted by law;: that he is entitledto bave the 11 months 
of confinement in jail deducted from the term of lOyears imposed, and, 
such déduction being roade, and the time allowed to be deducted by the 
law of New Jersey from a term of imprisonment for good behavior being 
also deducted, his terni of imprisonment expires on the 4th day of March, 
1891. 

1 . It is perfectly well settled that a défendant in criminal proceed- 
ings, extradited from a foreign country, can be tried only for that offense 
with which he was charged in the extradition proceedings, and for which 
he was delivered up; and, if not tried for that, or if, he be tried and ac- 
quitted, he is entitled to bave granted to him a reasonable time in which 
to leave the country before he can be arrested and held to answer for any 
other crime Committed before extradition. U.S. V. RaUscher, 119 U. S. 
•407, 7 Sup. Ct. Rep. 2^4. If, therefore, the allégation of the petitioner 
ÏFçre true that he was triedj convicted, and sentenced for a crime différent 
or variant ôom that for which he was extradited, he would be entitled, 
undoubtèdly, to his discharge. But, unfortunately for him, this alléga- 
tion is tiot only not sustaiiied, but is whoUy cOntradicted, by the fàcts 
in this case. Thè returii to the writ Of fiabeas corpus made by the rêspond- 
ent, as kéèpèr of the Nevv^ ^ Jersey state-prispn, states thàt the petitioner 
is now held in custody by liim \ind^ and by virtue of a judgment and 
sentence of the court of oyei aod terminer of the county, of Essex, upon 
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COTivictidn of the petitîoner oï the* crirfte of forgery. A copy of thé bill 
of indictmen't ûpon which sucb convictidû wàs had, and such sentence 
pronoanced, is madea part of the retam." Upon inëpection of this in-' 
dictihent, it appears that the petitîoner was thèrein and thereby charged, 
in proper légal phraseology, but with a reduûdancé of dictioti which for- 
bids a répétition ofît in ipsissimiêverbis, With the crinie of forgery, in this: 
that he fraudulentiy forgea and altered accounta of moneys received by 
the comptrollerof the city of Newark on the 18th day of March, 1881,' 
for arreàrô of taxies, as theeatae were upoti page 271 ôf cash-book K of 
the said oonaptroUér, from thesum of $562.32 to the sum of $362.32, 
and that the said act of forgery was accomplished by altering and chang- 
ing thé figure 5 of the first sum named to the figure 8, so that it should 
appear as 8 in the second sum nàmed. The indictment contains several 
counts, but each coùnt charges the crime of forgery, and in each couht 
the criminal act isdeclared to be the foigery and the altération of the 
figures, as just stated. It is apparent that this act of forgery which the 
bill of indictment deals with is precisely the sarae act of forgery stated 
and particularized in the warrant of rendition. There can be no prêteuse 
that; thé référence in the indictment is to & criminal act variant in any 
degree from that act described in the warrant by arid under which Hall 
was surrendered, and for which act alone he was liable to be called to 
answer in that state which he left as a fugitive from justice. An in- 
spection and comparison of the warrant and of the indictment is con- 
dusivè on this point. Such inspection and such comparison of the two 
documents resuit in a démonstration of identity of the crime charged ip 
each, respectively. 

Counsel for the petitîoner ingeniously confended upon the argument 
that, as the proceedings in extradition were based originally upon the 
forgery of the oheck, ail subséquent proceedings involving a change in 
the oomplaiut against Hall, and a substitution of the criminal act of al- 
tering the figures of a cash account for the previous criminal act of forg- 
ing a check, were irregular and void, and therefore could not be made 
the basis of those proceedings which resulted finally in the actual extra- 
dition of the petitioner. But such contention cannotbe considered well 
grounded. The com plaint of the petitioner is that his rights bave been 
disregarded in being subjected to a trial upon a charge différent from that 
alleged against him in Canada, and to answer which he was surrendered 
by the Canadian authorities. What was the charge upon which he was 
thus surrendered? The very best évidence of the nature and character 
of that charge is to be found in the oflBcial statement thereof as made by 
the surrraidering authorities in the warrtmt of surrender. The warrant 
speaks purposely on this subject in tones that cannot be misunderstood 
or contradicted. It expresses as well the conclusion of the foreign gov- 
emment as to the nature of the act charged As its judgment of the ad visa 
bility and the duty of the surrender. llie great séal affixed thereto im- 
ports absolute verity of thô statements. The surrender is made only be- 
cause the act or acts alleged therein rehder the défendant actor liable to 
extradition. There may hâve been many bther acts, criminal in tbei^ 
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nature, objected against the defencîant. To him they are absolutely of 
no conséquence. That act alonewhich the surrendering government dé- 
clares in.its warrant of surrender is within the purview of the treaty is 
the act wjiich has to be met and answered. To this petitioner, there- 
fore, iti matters not what complaints were made àgainst him in Canada; 
the vital matter with him is to know what complaint was considered by 
the Canadian authorities as justifying his extradition. The warrant is 
the criterion as well as the measure of his péril. , Irregularities may hâve 
occurred in the proceedings by or in the manner in which he was brought 
within the custody of the law, but they do not avail him as a défense to 
the criminaJ act to answer which he was surrendered. The method in 
which a foreign government may exécute its owù laws, or carry into ef- 
fect its own treaties, does not conc.ern the government which obtains the 
extradition. There was no prêteuse of fraud or violence or malafides in 
connection with the arrest of the petitioner in Canada. Had there been, 
it was open to him to show the one or the other in the courts of Canada, 
and th§re daim his discharge. Now, since he has been surrendered 
to thisgoyemment, he cannothere, as a matter of défense to a crime, 
attackthe method of his surrender, and thereby seek to defeat justice. 
1 Moore, Extr. § 204; Keliy v. State, 13 Tex. App. 158. 

But the contention of the petitioner is not only unsound, but it has 
no groundwork of facts to rest upon. It is apparent he has forgotten 
the important fact that the original charge of a forgery of a check in the 
extradition proceedings was formally withdrawn and abandoned by the 
complainant^. The return to the writ of habeas corpus^ as made by the re- 
spondent, states succinctly this abandonment, and the causes which led 
up to suchaction, and sels ont in extenso the proceedings in extradition 
under the new complaint of forging and altering the books of the comp- 
troller, and charges that in fact the petitioner was extradited under the 
latter charge. As, under the statute, he had a right to traverse the re- 
turn if he saw fit, but has failed to exercise such right, the return must 
be taken as true and conclusive. Evans v. McEwen, 5 Crim. Law Mag. 
747; People v. Froteclory, 106 N. Y. 604, 13 N. E. Rep. 435. 

2. The second cause assigned for the discharge of the petitioner from 
confinement is that, while the statute of New Jersey limits the term of 
imprisonment upon conviction for forgery of 10 years, this petitioner, by 
reason of the deiay in the pronouncing of his sentence by Ihe court in 
which he was convicted, during which delay he was in confinement, 
will be kept in confinement a term of 10 years and 11 months. The 
facts are thèse: The défendant was convicted of the crime of forgery on 
the 19th day of May, 1883. He was not sentenced until the 4th day 
of April, 1884. In the mean time he was in confinement in the com- 
mon jail of Essex county.: This; delay in sentence was caused, it is 
stated, by the interposition by the petitioner of spécial pleas in bar to in- 
dictments for embezdement which had been preSented against him, and 
which issues, so raised, were by the Essex county court of oyer and ter- 
miner certified to the suprême court of New Jersey for its advisory opin^ 
ion. It is not denied that, immediately upon the rendition of its opin- 
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ion by the suprême court, sentence was pronounced. In the mean time, 
however, the delay of 11 months had occurred. The words of the New 
Jersey statute fixing the punishment of forgery are: "And, on being 
thereof convieted, shall be punished by fine not exceeding three thou- 
sand doll?irs, or impriiéoriment at hard labor for any term not exceeding 
ten yealrs, or both." The insistnient of the counsel for petitioner was 
that tbis statute made it imperative upon the court to pronounce sen- 
tence immediately upon conviction. But I do not think this constl-uc- 
tion of îithe statute is maintainable. The words "and on being thereof 
convieted" mean, simply, that conviction of the crime is a condition pre*- 
cèdent to the infliction.of punishment, and do not refer to or limit the 
time in which the punishment is actuaJîy to be inflicted. As a term of 
imprisonment does not begin to run until the day when the sentence in- 
flicting itis pronounced^ senteu,ce should not be unreasonably delayed. 
But if there be, for any cause, sucb delay, it is wbolly within the dis- 
crétion of the court pronouncing the sentence whether the intermediate 
iroprisoninent of the défendant should be deducted from the term of im^ 
prisonment imposed by sentence or not. Such discrétion is not review- 
able by means of a writ of haheas corpus, as it wopld not be reviewablp 
TiTjon a writ of error. The confinement of the petitioner in the county 
jail after.xjonviction and before sentence became no part of bis statutûrj»^ 
punisbm(eiit. The object of such confinement was to insure bis personal 
présence when the court of oyer and terminer was prepared to pronounce 
its judgment. He sufiered it voluntarily, because, under the constitu- 
tion and laws of New Jersey, he had the right to tender bail for his presT 
ence when wanted, and so regain bis liberty. He chose the alternative 
of remaining in confinement. He cannot now complain if his pergonal 
liberty waa thereby restrained. Such restraint was lawful, and in due 
course of law. 

The motion to disçhargQ the petitioner from confinement is refused, 
the pétition is dismissed, and the petitioner is remanded to the custody 
of the xespondent, as keeper of the New Jersey state-prison. 



Lawrence v. Holmes, Booth & Hayden. 

(District Court, D.Cûnnecticut. Febniary 23, 1891.) 

Patents fob Intentions— Markino tTNPATENTBD Akticle. 

Letters patent No. 162,184, Apiil 20, 1876, for a metallic paper f astener, -were for a 
T-shaped tèstener, with a round button cap-shaped head, with folded ot struck-up 
edges, the wUole made complète ont of one pièce of metaL lietters patent No. 286,- 
143, Ootober 8, 1883, conslstéd of a double-bladed sbank with slightly dull rounded 
points, and a section only of the T-shaped shoulders was indented. The second ând 
third spécifications called for a metallic T-shaped fastener, having a folded head 
with indentations,' and the samé ia combination with a métal cap closed upon the 
folded head. Held, that the patents did not embraoe f asteners consjsting qf à 
dduble-blàded sbank, and T-shaped shouldârs not indented, with a button head 
■madd'of a sâparateplece of métal tightly t^ed on the shouldeï-s. ' ' 
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• ' A bstenteé aUd manufacturer' of ate article sold out to défendant oompany, and 
furn&hed it with theform and stylo df label, with dafes <A patents printed thereou, 
, :.to use.on the boxes contalqing the article. Tbe label jcallea fora patent whlcb did 
ii6tlncl)ideth,e article manufactured. Défendant had no jaCtuàl knowledge of tbe 
- : ifàct,' but relièd on tbe advice and opinion of t^e patentée, wbo was a patent solio- 
itor, and bad a desk lu, jts office. . Af terwards be became a d^:«otor, and tbe labelg 
contlnued to be used. Héi(2,that défendant was not afFeoted by tbe pàtentee'a 
knowledge. 

■ ■ At Law. <v- 

Action to recover a statutory penalty. Jury wàîved, and case sub- 
mitted, by consent ofparties, to N. Shipman; as référée. 

Gemge 6. Sill and Hi D.- Donnelly, for plaintiff. 

Stephm W. Kellogg, for défendants. 

Shipman, Référée. The abôve-entitled cause havîng been by agree- 
ment and consent of the parties thereto, as evidenced by their written 
stipulation on file, referred %o the undersigned to find the facts and re- 
port the same to the court, the undersigned, in pursuance of said stipu- 
lation, heard said parties on the 13th and 14th days of January, 1891, 
with their witnesses, whô were duly swôrn, and by their respective coun- 
sel, George G. Sill and H. D. Donnelly for the plaintiff, and Stephen 
W. Kellogg for the défendant, and hereby reports that he found the fol- 
lowing facts tb hâve beeto pfoved and to be true. His conclusions of 
law upon said facts are àlso Stisited herein. 

The action is an action at law, which was brought under section 4901 
of the Revised Statutès, to recover the statutory penalties incurred for 
stamping, as patented, manufactured articles which were unpatented, 
with intent to deceive the public. The défendant is a corporation, 
which bas been duly incorporated under the laws of Connecticut, and is 
located in the town of Waterbury, in said state, and is a large man- 
ufacturer of the brass papér fasteners known as "McGill's Fasteners." 
In the years 1888, 1889, and 1890 said company made and sold 
10,000 paper boxes of papér fasteners, each box contaîning one hun- 
dred fasteners, and each box was stamped by the défendant with the 
foUowing words and figures: "McGill's Fasteners. Patented, April 
20, 1875, Jan. 8, 1878, Oct. 2, 1883, by Geo. W. McGill." This is 
the label upon which the complaint is based. In 1890, the défendant 
putupthiskind of fasteners in brass boxes, each brass box being stamped, 
"McGill's Fasteners, Pat'd by G. W. McGill, 1875, 1876." Upon the 
back of each box are stamped the fpUpwing: 

"McGiU's Fasteners. 

100 Varieties. 

: Pat'd 

April 20, 1875, Aug. 21, 1877, Jan. 8, 1878, April 19, 1878, 

Oct. 2, 1882,Apr. 25, 1884, Mar. 2, 1886,*' 

The United States issued to George W. McGill four letters patent, 
Nos. 162,182, 162,183, 162,184, and 162,185, each one dated April 
20, 1875, and letters patent No. 199,085, dated January 8, 1878, and 
No. 286,143, dated Oct6ber,2, 1883, and, before 1876, bad also issued 
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to said McGîU at least two other patents for brass fasteners, the samebe- 
ingNos. 56,587, of July 24, 1866, and 60,250, of May 28, 1867. By 
written contracts betwéen said McGill and the défendant, dated March 
21, 1876, and July 23, 1883, the défendant became sole licensee to 
manufacture paper fasteners under the said McGill patents. It is ad- 
mitted by the défendant that No. 162,184 and the second and third 
claims of No. 286,143 are the only patents named in said label in which 
the fasteners in controversy are described and claimed. No. 162,184 
was an improvement upon 56,587, which was for a paper fastener 
"formed by a single pièce or strip of métal, bent in a T shape, the ends 
of the strip beiug in close contact and pointed, so as to make only a 
single hole in the papers which it is designed to eonnect." No. 162,184 
consisted of a T-shaped fastener, with a round button cap-shaped head, 
made complète from a single pièce of métal. The entire blank was 
made of one pièce of métal, which was afterwards bent and swaged into 
a fastener with a button head. The claim of this patent was for "a 
métal fastener, having a button head, with folded or struck-up edge, 
and constructed in other respects substantially as herein set forth and 
described, for the purposes specified." The fastener of No. 286,143 
had a double-bladed shank, with a slightly dull rounded point and 
curving. A section of each end of the T-shaped shoulders was struck 
or pinched and indented, by reason of which the shanks of the fastener 
were brought in close parallel contact with each other. Emphasis is 
placed upon the fact that the pinching is not applied to the entire fold 
of the métal. The second and third claims are as foUows: 

"(2) Ametallic T-shaped fastener, having a folded head, provided with in- 
dentations, c, c, to hold the blades of ils double shank in close parallel contact 
with the point of one projecting beyond the other, substantially as described. 
(3) A njetallic T-shaped fastener, having a folded head, provided with in- 
dentations, c, c, to hold the blades of its double blank in close parallel contact 
with each other, in combination with a meta) cap closed upon the folded 
head, substantially as described." 

Each brass fastener in the stamped paper boxes which are the sub- 
ject of this controversy had a double-bladed shank and T-shaped shoul- 
ders, upon which a separate button head Was placed. This button head 
was tightly placed upon the shoulders of the shank, and the effect was 
to prevent thé blades of the fastener from springing apart. This fastener 
was not made from a single pièce of métal, and the section of the shoul- 
ders was nbt struck and indented. A compétent expert.is of the opinion, 
and testified, that the daim of No. 162,184 did not require the fa&tener 
to be màde from a single pièce of métal, and that the tightly placed but- 
ton, whereby the blades were képt from springing apart, was an equivar 
lent for the indentatioiis upon the folded head which are described in 
the second and third claims of 286,143. My conclusion of law, from 
the facts hereinbefore statéd, is that the claiitisof said two patents do not 
include and describe the fastener in controversy. 

Samuel H. Willard was the gênerai manager of the défendant in 1875, 
and was instrumental in getting it to enter upon the business of manu- 
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facluring the fasteners of McGUlj and getting him into the company. 
Mr. Willard continued aclively in the management of the défendant un- 
til 1887. From 1881 to 1887 he had charge of its New York store, 
where ail the goods were sold. McGill has had a desk in the New York 
store since it has been at No. 25 Chambers street. When the défendant 
moved to Chambers street was not stated. After the contract of March 
21, 1876, McGill furnished the défendant with the form, style, and dates 
of ail the original labels which they used upon paper jasteners. The 
original matter of the label in eontroversy, and the dates, were furnished 
by him while Mr. Willard was in the New York store. No original label 
was gotten up without consultation with him. McGill was a patent 
âolicitor, was the patentée and the liceusor, and the défendant and Mr. 
Willard relied upon him for information in regard to ail the détails con- 
nected with thèse patents, supposed that they were valid, and that the 
articles in thèse boxes were being manufactured under the patents, the 
dates of which were furnished by McGill. The executive ofïicers took 
it for granted that the fastener business was properly conducted, so far as 
patents aad stamps were concerned. McGill became a director in the 
défendant corporation in 1884, and continued to be such by successive 
annual re-elections, until and including 1890. He never was an agent 
of the défendant. There wag no lack of good faith and no intention 
to deceive the public on the part of the défendant, unless McGill knew 
that his patents did not include the fasteners in the boxes, and his 
knowledge is to be held to hâve been the knowledge of the défendant. 
The case, upon the part of the plaintiff, turns upon McGill 's knowledge 
and its effect, because it is virtually conceded that the executive and ad- 
ministrative officers of the défendant had no knowledge or opinion result- 
ing from their own investigation of the subject. Inasmuch as Col. Ëarle, 
a very compétent expert, has testified that, in his opinion, the fasteners 
ftre incliided in the claims of 162,184 and 286,143, it cannot be fonnd 
that McGill knew, or had reason to know. the contrary. It would be 
very natural that he should coïncide in that opinion. As he was a pat- 
ent soliciter, and was well acquainted, notonly with his own inventions, 
but with the patents which described them, and with the significance of 
the claims of a patent, and as itis substantially admitted that No. 199,- 
085 does not describe. the fasteners in eontroversy, it follows that he 
must hâve known that the date of January 8, 1878, should not hâve 
been placed upon the boxes. I do not consider it incumbent upon me 
to consider the légal effect of stamping an article as patented under three 
patents, with the dates thereof, when the article was believedby the per- 
son who authorized the stamping to be patentv d under two only of the 
patents, but prefer to confine myself to a report in regard to the eflfect 
of McGill 's knowledge upon the défendant, upon the assumption that, 
if it had an effect, it would be prejudicial. This knowledge was ac- 
quired, and the boxes began to be stamped with the dates which hâve 
been described, before he became a director in the défendant company. 
What he originated with respect to the stamps upon the boxes in eon- 
troversy was not done asa director, but before he becanie such. In the 
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suggestions, advîce, and directions which he gave in regard to the labels, 
he was not acting as an agent of the company ; he was acting in connection 
with it, for his own benefit as licensor, upon business in which both he 
and the company were mutually interested. It asked and obtained hia 
directions, because he was interested in the success of the business, and, 
it supposed, had the requisite knowledge to give proper information. 
,The knowledge which he then or afterwards had was not acquired or 
used while he was acting for the company in the capacity of an agent ot 
as one of its directors. 

Three questions of law arise upon the foregoing facts. 

1. la the défendant corporation afifected or bound by the knowledge 
of McGill, who bas been, since 1884, a director of the corporation? 
His knowledge is not the knowledge of the défendant, because the knowl- 
edge of a director does not affect the corporation, unless in a matter 
wherein he is acting oflBcially as a director, or is engaged in its behalf 
in its business. "In order to afifect a corporation by the knowledge of a 
fact by one of its directors, it is necessary he should bave such knowl- 
edge, while acting ofiScially, in the business of the corporation, unless 
■le is acting at the same time under some spécial authority, conferred 
vn him, other than what he Would possess as mprely one of thé direct, 
ors." Beaeh, Joint-Stock Corp. 69; Bank v. Payne, 25 Conn. 444; 
Plattr. Àde Co., 41 Conn. 255; Bank v. Davis, 2 Hill, 451; Winchester 
V. Railroad Co., 4 Md. 231; Story, Ag. (6th Ed.) § 140&. 

2. Does the gênerai rule tbat a persou must be held to intend the 
necessary conséquences of his acts require a conclusion againat the de- 
fendant, it having been found that the labels were untrue, and that they 
were affixed to the boxes of the défendant? The rule applies to acts 
knowingly or consciously donc, and, if the défendant knew or had ad- 
équate reasoii to know that its labels were untrue, it would be presumed 
to baye intended the necessary conséquences of the acts. The fact that 
the label was untrue does not preclude a défendant from showing that 
he had adéquate reason to believe that it was true, and that he had 
taken compétent and authoritative advice upon the subject. 

3. Was the défendant corporation justified in relying upon the déc- 
larations of McGill, when an independent investigation would bave 
shown that one of the named patents did not include the fasteners in the 
labeled boxes? Without considering the question whether a licensee 
can always be at liberty to folio w, with impunity, the advice or sugges- 
tions of the patentée in regard to stamps upon articlesclaimed to hâve been 
patented, without an independent investigation, in this case McGill had 
not only taken out many patents upon this class of articles, but he was 
reputed to be a patent solicitor, and he certainly drew some of his own 
patents. The confidence which the defendant's manager placed in him, 
and which led to an adoption of the labels without personal examination 
of the patents, cannot be considered adéquate évidence of the careless- 
ness or recklessness in regard to représentations which constitute fraud. 
The plaintifif offered in évidence the file-wrappers and contenta of letters 
patent Nos. 162,183, 162,184, 286,143, and 308,368. The file-wrap- 
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per and contents of 162,183 were offered for the purposeof showing that 
McGill admitted, in 1874, that the fasteners; in the boxes were public 
property, and that he had full knowledge of the whole subject. The 
other fiïe-wrappers and contents were ofièred to show that McGill took 
oiit his own patents, was a shrewd patent lawyer, and hisknowledge was 
imputî^ble to the défendant. Eor the purposes offered, the défendant 
objected to the admission of ail tttese papers; which objection was sus- 
tained, a^d- ail said papers were excluded for the purposes for which' 
they were offeredj to which rùling the plaintiff then and there duly ex- 
cepted. An examinatipn of the testiinony shows that, theretofore, the 
file-wrapper and ççateAts of 286,143 had been offered and adnaitted 
wit^ottt exception» , 



'HrrcHCodi d al. v. Wànizeb Lamp Çp. et (d. 
(.GirOutt ÇoMrt, N. D. New rbj*; February «, 1891.) 



i, PAISNTS POR iNTpNTIOSjÇtT-POBOB-BLAar (IjAMPS— Invesïion. 

Letters patent No. S^,Sie, granted to liobert HitcbcoQk Noyember 80, 1880, for an 
• ImproTemeniin mecbénleail laiiip-sheUÀ, cc^ered a device ihtended t» protect the 
air-fOrcing; iQeobablsmiof force-blast lampa ffom drippings Of oiL , The speçi^oatlon 
reclted tbat the oll réservoir was' provldéd with a flat or slightly concave bottom, 
80 that drops «f oil could not Sud tbëir way across it to drop Into the works of tbe 
air blast b^ow ; that a tube er thimble p^'ojeoted upward from below the oil réser- 
voir, po'thàt ôû dropping rrbm the side of the réservoir would fall into the cavity 
betweeh tbèf tube aibdWe lamp- sheU. Ajprior patent degcribed à fôrce-blàst lamp 
with an oU.^seryoir, tb« bottom of which pverhung the air passage, and was pro- 
vided with a iJrip angle, ,in which there wa's an annular cavity. formed by tbe pro- 
jection of a Wibe into the converging sides of the lamp-shell. îne drip angle formed 
a circle larger th^ th^ tube, so that it: deflected oil into tbb pavity. Held, No. 834,- 
8l6 was void for want ôf Invention. ' ' , , i 

8. BAKB— iNrRlSéiiMBNT. ' '' '■' ■ ■ ..<'•■.• 

A8 the gp'ecific&tion and the prier patent limit the claimto a combinatlon in whl«h 
tbe oil réservoir bas a flat ojt slightly concaye bottom, tbe patent is not infringed by 
a iàmp Wbose oil réservoir bas not such a bottom. 

In Equity. * 

PûZtofc & iWattro, for complainants. 
G^ord <fe JBrow», for dèfeûdants. 

Wallacb, J. Infringemeht is allegéd in this suit of letters patent 
No. 234,916i dated Novefliber 80, 1880, granted tô Robert Hitchcock 
for an iïnprbvetnient in meohanicàl lanip-shells. The patentée states that 
1^6 invention relates more particularly to that class of lamps which hâve 
e ôontintiouffCurrent of air propelled upwards thrôUgh them by mechan- 
i<sôl means, and has for its objeet \6 protect the air-forcing inechanism 
of such lamps from drippings bf oil, which frequently flow over the sides 
of '^hë'oil i^eservoir. Hè also states thàt-^^ !; : c; 

"îïttretofore it hàs beèn àttémptéd t() eïïfect this obJéèt tiy introducing be- 
tWêeS the outer shell df the Jamp and the oil réservoir a drip-cup, by which 
theoverflow of oil might be interceptéd and preventèd from reaching the 
mechanlsm below; but this (l^yiçe nece^sarily compiicates the construction of 
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sucli lamp-shells, increasing their cost. This improvemetit dispenses entirelyî 
with the drip-cup, thereby simplifying the construction of such lamp-shellSf; 
and at the same time insures the perfec^: protection of the air-blast or blower. " 

The gênerai description of the improvement in the spécification is as 
follows:! 

"The bil réservoir, otherwisB of ordinary suitable construction, is provided 
with a bottom flat, or, preferably, slightly eoncaved on its exterior, so thatif 
any drops of pli should flow froù the.wicliidown the sides of said réservoir 
they could not flnd their way across its bottom into position to drop into the 
Works pf the air-blast below. At the narrower part of tiie lamp-sbell, just 
below the oil réservoir, is a tube or thimble, secured oil-tight to the sides of 
the shell.and projecting upwardstowards the réservoir, but leaving sutlîcienli 
space bot ween it and the réservoir for the passage of the cui rent of air. This 
tube is in diaineter less that tliatof the eoncaved bottom of the oil réservoir, 
consequently the overflow of oil from the réservoir, not being able to cross 
tlie bottom, woiild, when accuraulated insufficientquantity, fall from the sides 
of the réservoir onto the shell, and its fur^ther downward progress would be 
arrested on reaching the tube or thimble, and loUge in the cavity formed in 
between the tube and shell." 

The claims are as follows: 

"(1) In a force-blast lapap, the comhination of the oil réservoir, forraed, as 
indicated, at the bottom, so that drops of oil cannot flovtr across it, and the 
shell provided with an anniilar cavity bélow said réservoir, and surrounding 
the passage of the air-blast, sulistantialiy as and for the purposes set fôrth. 
(2) In a force-blast lamp, thè combination, with the réservoir llaving a Hat or 
slightly concave bottom, of a tubeur thimble secured to the larap-shell iinme- 
diately below said réservoir, the space between said tube and réservoir being 
left entirely free, substantially as described." 

In the lamps which the défendants manufacture, and which are al- 
leged to infringe the patent, the oil réservoir is spherically shaped at the 
bottom, and beneath it, and attached to it, is a shallow drip-cup of a 
dianieter larger thari the tube l'or the air passage, provided with an an- 
nular edge, which, in case the d^ip-cup overfiows, preventsthe oil drops 
from fiowing across its bottom, and directs them into the annular cav- 
ity. The bottom of this drip-cup is neither flat nor concave, but is 
slightly convex. The prioi; patent to Hitchcock, No. 142,103, describes 
a force-blast lamp in which there is an oil réservoir, the bottom of which 
overhangs the air passage, and is provided with a drip angle, and in 
which there is an annùlar cavity, formed by the projection of a tube into 
the converging sidés of the lanip-shell, which tube is the air passage be- 
tween the blast mechanism and the réservoir. In this lamp the drip 
angle is annûlar, forming a cii'cle above and somewhat larger than the 
tube, so that oil dripping from the réservoir will be defleçted by the drip 
angle, and fall into ihe cavity; The lànip hks also a central air-tube ex- 
tending through the réservoir to supply air to thé inner side of the wick 
which encircles the tube, located directly abbVe the air passage, and also 
a drip-cup, located between the réservoir and the air passage, to catch 
any droffs of oil that might'6tberwise f^U ftom the centrât tube into the 
air passage.. In the lamp of the patent in suity as in most of the lamps 
used in buming kérosène, the central air-tubè is unnecessary, and is dis- 
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pensed with; and when dispensed with it would be obvious, upon in- 
specting the lamp of the earlier patent, that the drip-cup could be aiso 
dispensed with, and would, if retained, be a whoUy useless device. 

The improyement of the présent patent relates WhoUy to the organiza- 
tion in a force-blaat lamp of the two parts, the oil réservoir and the cav- 
ity below it, in such correspondence that the oil droppings from the rés- 
ervoir will rail into the cavity. It is eflfected by changing the form of 
the bottom of the réservoir of the lamp of the earlier patent. The only 
change necessary was to omit the opening for the central air-tube and 
omit the drip-cup; but the patentée, begides doing this, àltered the shape 
of the bottom, so that it should be flat, or, preferably, slightly concave, 
— a change which did not affect the efficiency or the office of the drop 
angle in the least. In view of the lamp of the earlier patent, it would 
eeeni to be clear that the patent in suit is void for want of invention. 

The claims of the patent are limited by the language of the spécifica- 
tion, and also, in view of prior patent No. 142,103, to a combination 
ih which the oil réservoir has a bottom which is flat or slightly concave. 
The réservoir of the defendant's lamp does not hâve such a bottom. The 
drip-cup attachment cannot be considered as an équivalent for the flat or 
convex réservoir bottom of the patent, not only becàuse it has not a flat 
or convex bottom, but also becaùse, aé iS expressly stated in the spécifi- 
cation, the invention patented dispenses with a drip-cup. 

The biU is dismissed, because the patent is destitute of patentable nov- 
elty, and because the défendants do not InMnge. 



KoEGEL Slittbr Co'. V. Eaglb Papee Co. 

(OircMit Court, S. D. OMo, W. D. February 21, 1891.) 

Patents fob Inventions — Fapbb-Swttbes — Inpringhment. 

The first olaim of letters patent No. 892,263, issued November 6, 1888, to Oscar P. 
Greenleaf, for improvement in paper-slittln^ machines, consisting of a rerolvin? 
shaft having a séries of rotarj cutters adjnstably mounted thereon, a oylindrical 
bar rigidly supported abové said shaft, a séries of hançers depending from said 
' bar, each of said hangers being composed of a strap adjustabty secured upon the 
bar and a spring-piate adjustably secured to the strap, and a séries of rotary cut- 
ters journaled upon said plates, is not inf ringed by a device having no spring-plates, 
and whose upper cutters are journaled in rigid, fork-shaped hangers, each havlng 
a cylindrical shank, by whion it is held in a clamplng socket in a two-part collar, 
which is clamped upon the rigid shaft, from which the upper cutters dépend. 

In Equîty. Bill to restrain injfcingement of patent. 
Arthur Stem, for complainant. 
Parkinson & ParhinsQn, foT défendant. 



Sage, J, The patent in suit Î3;No. 392,262, datedNovember6, 1888, 
and was granted to Oscai; E. Greenleaf, assignée of William C. Edwards, 
for improvement in paper-slitting machines. It was subsequently trans- 
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ferred to and is now owned by the complainant. It contains six claims, 
of which the first (the only one alleged to be infringed) is as foUows: 

"In a machine for slltting paper, a revolving shaft having a séries of ro- 
tary cutters adjustably mountëd thereon, a cylindrical bar rigidly supported 
above said shaft, a séries of hangers depending f rom said bar, each of said 
hangers being composed of an upper member consisting of a strap adjustably 
secured upon the bar, and a lower member consisting of a spring-plate adjust- 
ably secured to said strap, and a séries of rotary cutters journaled upon the 
lower members of said hangers, combined and operating substantially as set 
forth." 

The patentée states that his invention relates to — 

"Machines in which a séries of upper rotary cutters is combined with a sé- 
ries of lower rotary cutters, and with devices for guiding a web of paper be- 
tween said cutters, for the purpose of cutting or slitting said web into strips 
of any desired width." 

He States, further, that the objecta of the invention are — 

"To provide novel means for support! ng and adjusting the cutters of tho 
upper sei:ies in such manner that said cuttera can be quicljly and easily thrown 
ont of bperàtive engagement with the cutters of the lower séries, and càn be 
adjusted relatively thereto, to compenâatèfor wear of tbeir Cutting edges, with 
great accuracy, and to provide meanS' whereby the distance between the sev- 
er^lpairsof upper and lower cutters can be reduced.forthe purpose of slitting 
the paper into very narrow strips." 

The answer dénies (1) infringement; (2) that Edwards was the orig- 
inal and first inventer of the patented machine; (3) avers that it had 
been in public use and on sale in this country for more than two years 
prier to the filing of the application for letters patent; and (4) sets up 
varions letters patent as anticipating the invention. 

The patentée of the patent in suit was examined as an expert on be- 
half of the complainant. He testifies that the invention referred to in 
the first daim consists in the spring-plate made adjustable by the mode 
of attachnaent to the projecting stem of the strap, and serving to preas 
the upper cutter against the lower one. He further testifies that by 
substituting this plate for the coiled spring, and by using the narrow 
strap, the slitters can be set more closely together, and that the stem 
from the strap, "having one edge thicker than the other," (or, as it is 
«xpressed in the spécification of the patent, "the inner face of the stem be- 
ing inclined slightly towards its front side,") a shear-cutting motion ia 
preduced, which insures a clean even eut aleng both edges of the strips 
of paper. This testimony is in full accord with the statements contaiiied 
in the spécification of the patent. 

The defendant's machine difiers from the complainant's in several re- 
spects. It is manufactured under and in accordance with a patent 
granted 26th of February, 1889, to Albert Bess. It has no spring-plate. 
The upper cutters or slitters are journaled in rigid fork-shaped housings 
or hangers, each having a cylindrical shank, by which it is firmly held 
in a corresponding clamping socket in a two-part coUar, which is itself 
clamped upon a rigid shaft, from which the upper cutters dépend. It 
is stated in the spécification that when the slitters are sharp and newly 
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(Btarted the axes of the upper ones would be parallel with the axes of the 
lower ones, and in this conditioû théy wouîd work until so wôrn as to 
œaterially affect thé clearance at the outting points. Then the lower 
clamp-screw in the two-part collar may be loosened, the housing tumed 
a trifie,' ànd the clànip resecured. This throws the upper slitter out of 
para^lelism with the çorresponding lôWer slitter, and in this maiiner the 
faces of engaging slitters may be adjusted for angular engagement to com- 
pensate for the loss of clearance. This angular adjustment may be made 
as often as required. A coil spring encircling the axle of the upper slit- 
ter serves to press that slitter toward the lower slitter. . 

Turpin^ again to the spécification of complainant's patent, we find that 
. the, patipntee sets forth as one of the advantages of his improvement that 
theupperiCUtters.wiirbe held againsit , the lower ones by the elasticity of 
the spring-plates, and the degree of pressure can be accurately regulated 
by latéral adjustment of the straps. He pays that he ia thus "enabled 
to avoid the use of spiral springs to press the cutters together, which 
sprihgs Boon lose their e^lastiçity, and hâve to be renewed." The spiral 
Springs are old. The hpu^gs ovbai^gings of the defendant's machine 
are substantially ehown io patent toKoegel,October 23, 1888, (No. 245,- 
405,) which was put in évidence by défendant. In the patentee's ex- 
pert testimônyfaesta les that thè angle at which he sets the slitters in his 
machine to obtain the shear-cutting motion is stationary or constant, and 
réady for the wbrk at ail titaies; but that iii the Koegel and Bess slitters, 
"which ai» similar in. construction," this angle has to ba set by the.ma- 
ijhine tenders, and in many instances the setting is wrong, to the înjury 
of the iQWjeii slitter and the prévention of the cutting of the paper. 

From the ^bove it appearsi that the defendant's slitter does not con- 
tain the: éléments upon which the patentée, both in his spécification and 
in his testimony, restshis ciaim to invention, but conforms literally to 
xbe «onatraction which thé patent représents, and the patentée testities, it 
was the objectof bis invention to exclude. And now,in the face of this 
showifag, the doctrine of ecjûivalents is invoked. That a machine which 
follows the idéntical construction condemued and rejected by the patent 
is to be treated as an infringômeht simply because it bas, in common 
with the patented machine», some éléments that belonged to older ma- 
chines, on which the patentée was trying to improve, is a proposition so 
tflltogether uritenable, and in couflict with the elementary principles of 
patent law, that it would bé only a waste of time to discuss it. 

The bilâwill be dismisséd,: with cbsts. 
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The E. L. Gain. 

Keessbl V. The E. L. Gain. Gonbov et (d. v. Same. Chablestoh 
1bon<-Wobes V. Same. Benke et al. v. Same. Steedman v, Same. 

(I>i8tr£of Cawn, D. South Ûarolina. Maroh 5, 1891.) 

1. CCWBTS— StATB and FbPEBWi— UONCtïlKBIlT JdBISDIOTION— Ck)MITT. 

, ik. ti^ attached on process put of a s'tate court, and l>y tUat court placed Iti ths 
1ia)nâa of its receîver, to whom itis âèlivered by the sheriff, is in tbe custody of that 
courti&n4QaDnotbe takenbTanBitedSt&tesmarshalattbeinatanceof theattacli- 
ing creditors suing in the district fédéral court, tboùgh the rëceiver makes no re- 
sistahbe tô Buch taking, nor demands tbe tug from tbe marâhaL 

3. SàHB— PKOOEBDINOS IN BBU— ÀTTàCHUBNT. !: 

. Tl^e fact tt"^^ thetitle of défendant in attacbment to tbe tug is disputed does not 
aSecttbé Btate court's jurisdictton, hor the fact tbat thé proceeding in tbe Btote 
court is on sttaGhmentiwhlUe that in theifederal court istn fertk 

3. SAlIB^lMAftlII^W LlBNS— EtTFOBCBMBNT. V ( 

the liens eet np in tbe fédéral court befng maritime Iléna, wnicb cahnot be adjndl- 
eàtéS lu tb« Btàte court, tbe canges wiU bs ^fetalned untiltbestate court orders tbe 
. Baie of tbe tug or releases it frpm cuatody in any other mo^ct, . 

la Admiralty. Libel for Beamen's wage^if nd supplié?. On exception 
to the jurigdictiMTi. , ,, i ,t ., 

J.P.K,JBryan,\fox'iihelmta,:i, . i, 

JBrad% <fc £arnard, fpr claimanta. , , , 

SiMONTOHi J. Ib order to undergt^nd thèse caae&, a çtatement of facts 
isneoessary. On 3d Noyember, 1890, a complaint was filed in th^ coiirt 
of cointooni pleas for Charleston county by W. Ci iMauvel agaijost the 
North American Dredging i& Improyemétlt Compaây. The complaint 
alleged that the défendant was an insolvent corporation; that a reçeiver 
had been appointed for its property in the state ,of, New Jersey, undgir 
whose laws it was oreated; and that an ancillary reçeiver had , been ap- 
pointed in New* York. The prayer and object of the.qomplpnt .ai;«. that 
a reçeiver be appbinted in the state of Soùth Caroline, to take charge of 
its property hère, wbich property, it is stated, copsista, amopg other 
things, of the dredge Frolic and the sjteam-tug E. L. Cajn. On the same 
day attachmentsi were issued in the,isame court by Frank Kressel, Jr., 
M. A. Çonnor^r Gohtoy & Co., and th» Gharleston Iron- Works, and per^ 
haps others, against the North American Dredging Company, and in 
«aeh warrant the sheriff was instructed to attach ail the property of the 
défendant in hjs county, éspecially the dredge Frolic, and ail other prop- 
erty of whatsoever kindj in the hands, possession, or control of William 
H. Fox, Fox was tiie manager of thia company in charge of the dredge 
and the tug Gain.; To each of thèse warrants the sheritf had made his 
return of tbe përaoaal property attached by hitn, and taken into hjs cus- 
tody byvirtuethereofiiwhich return includesthe dredge Frolic and the 
steam-tug Gain, thè latterivalued at $5,000. As soon as plaintiff was in? 
fofmed of thèse attachmènts,.he filed a supplemental; Qomplaintjirepeat- 
ing thç o/iginal complaint, and stating the fi^QtQf th@.#tachmg(t^;; Tp 
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this the above-named attaching creditors were made parties, and each 
answered. Upon the complaint, after appointing one Thompson as re- 
ceiver, and then removing him, the court appointed Henry C. Cheves 
recèivèr.' The order declàred him receiver of ail the propèrty and assets 
of which Thompson had been receiver within the state of South Carolina, 
and the order appointing Thompson made him receiver of ail the prop- 
èrty and assets, real, petsonalj and mixed, of the défendant, the Nortb 
American Dredging Company, situated within the state of South Caro- 
lina. Upon qiiàlifying as receiver, H. C. Cheves demanded from the 
sherifF possession of ail the propèrty in his custody under the attachment 
warrants, apd, after some demur because of fées due to him, the sherifï 
delivered into the receiver's possession the dredge Frolic and the tug E. . 
L. Cain. The plaintiSs in attachment filed their complaints against the 
North American Dredging & Improvement Company in the court of com- 
mon pleas. That of F. Kressel, Jr., is dated on 3d November, 1890. 
His claim is for supplies furnished to the défendant and the steam-tug 
E. lii Cain and dredge Frolic and Nicaragua, both upon the crédit of 
said défendant, clàiming to be owners of said vessels and operating the 
same, and also upon the crédit of the said vessels. In his affidavit, upon 
which the "tï^arrant of àttstchinent was issued, Kressel swears that the de- 
fendant has propèrty within this county, consisting of the dredge Frolic 
and the tug E. L. Cain. The affidavit of Conroy & Co. , in their attach- 
ment, allèges that their cause of action is for supplies, etc. , to the steam- 
tug E. L. Cain, at the request of the superintendent of the said défend- 
ant, the North American Dredging & Improvement Company, and upon 
the crédit both of said défendant, clàiming to be the owners, and 
also of said vessels. -The warrant of attachment in the Case of 
the Charleston Iran- Works specifically directs the attachment of the E. L. 
Cain. The shôriff surrendered the dredge and the tug to the receiver on 
16th December, 1890. No formai reoeipt was asked for or given. But 
the receiver assumed responsibility for the dockage of the dredge and of 
the tug. He put no one specifically in charge, but left the crews aboard 
of each. On the 17th day of December the marshal of this court, under 
a warrant of arrest issued in the cases now at bar, seized the tug E. L. 
Gain. The deputy-marshal says that he found no one in charge of her. 
No résistance was made to the act of the marshal. No demand has been 
made upon him in behalf Of the receiver. On the lOth January of this 
year, upôn a report of the receiver setting forth the assets of the défend- 
ant Company, and among them the tug E. L. Cain, mentioning that she 
was in the hands of the marshal, the court of common pleas ordered a 
Balô of ail the right, title, and interest of the company in that tug when 
the receiver has been fuUy advised of the nature and extent of that inter- 
est. Much testimony has been introduced tending to show that no charge 
was taken of this tug by the receiver, and that she really is not the prop- 
ierty of the défendant in attachment; and that this fact is recognized by 
the plaintiffs in attachment as well as the receiver. This testimony, in 
the view I take of the case, is not relevant. The question is, is this tug 
in the hands of the state court? She certainly was attached by process 
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issuing out of that court, was in the hands of the sheriflf under warrants, 
three of which incidentally included her, and one at least of which epecif- 
ically directed the attachaient of the tug as the property of the défendant 
corporation, and ail df them issued on affidavits and complaints, stating 
that she was such property. The sheriff turned the tug over to the re- 
ceiver. The receiverhimself was appointed in proceedings in which the 
coinpkint epeciflcally claimed the tug as ihe property for which a re- 
ceiveris sought; and the orders of the court treat the tug as under its 
contràl. The tug thus was in the custody of the law. Beach, Rec. § 
221; CtoeH v. Heyman, 111 U. S. 176, 4 Sup. Ct. Rep. 355, No act of 
the receiver, no waiver of claim on his part, could change the datue of 
the property, or aflfect the control of the court. Even his refusai to ao- 
cept the -appointaient or to act on the order, or his willful abandonment 
of his duty, would notwork such change or affect such control. Beach, 
Eec. supra. The receiver dérives his whole authority from the court, 
acts under its orders, has Kttle or no discrétion; none, indeed, not re- 
viewable by and under the control of the court. See Thompson v. Imur- 
cmpe Cb., 136 U. S. 287, 10 Sup. Ct. Bep. 1019. As he took custody 
by order of the court, he can release from custody only by its order; and 
if the property, being in the custody of the law, is placed in his keeping, 
his lâches, even his abuse of bis aulhority, cannot take it out of such 
custody. Wherever, within the territory of the court, the property is, 
it is in the custody of the law. The présence of the oflBcer is simply a 
form of notice of this. His absence does not destroy this custody. This 
being so, and this tug having been taken possession of by process of the 
state court, and by that court placed in the custody of its receiver, it can- 
not be held by any process out of this court until discharged by the or- 
der of the state court. This rule is essential to the dignity and just au- 
thority of every court, and to the coinity which shoùld regulate the rela- 
tions between ail courts of concurrent jurisdiction. Millee, J. , in Buck 
V. Colbath, 3 Wall. 334, Indeed, as between the state courts and those 
of the United States, it is more than mère comity. It is a priaciple of 
right and of law, and therefore of necessity. It leaves nothing to dis- 
crétion or mère convenience. Thèse courte do not belong to the same 
System, so far as their jurisdiction is concurrent. Although they co-ex- 
ist in the same space, they are independent, and hâve no common su- 
perior. They exercise jurisdiction, it is true, within the same territory, 
but not in the same plane. When one takes within its jurisdiction a 
spécifie thing, that res is as much withdrawn from the judicial power of 
the other as if it had been carried physically into a différent territorial 
sovereignty. Govell v. Heyman, 111 U. S. 182, 4 Sup. Ct. Rep. 855. 
Nor can it affect this question that the title of the défendant in attach- 
ment to the tug is disputed, nor, indeed, would it affect this question if 
the absence of title could T^e demonstrated. That is a matter wholly for 
the court which has taken custody of the property. No other court 
can décide this point for it. Were it other wise, the indépendance of 
courts would be destroyed. Lammon v. Fermer, 111 U. S. 19, 4 Sup. 
Ct. Rep. 286; i^eeman v. Howe, 24 How. 458. Nor can it affect the 
v.45F.no 5 — 24 
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qtiestion tH&t the state court hae taken .Custody under a warrant of afc- 
tachmçpt, and this court undçr its proçeeding in rm. The property, 
tbftr(fg,.]javing been taken u,nder;proc^ss of attachment, it is in custody 
of tjii&, State qourt. The righttp hold it is a question to he determined 
by tbe court under whose proce$s it wsis seized. There is no authority 
in this covirt to interfère with it. ;, Taylor v.. Cbn'^i, 20 How.ô83, quoted 
arid aflarmedin QweH v. Ueymcm, 111 U. S* 177, 4 Sup. Ct. Rep. 355. 
So, for the; présent, this court can proceed no further. But the liens set 
«p in this court are maritime liens, wbich cannot be adjudicated or 
pa§8«|d npon in the state court. Over thesô liens the jurisdiction of this 
ÇQijrt is exclusive. They will be protected in this court. Let the causes 
b» retained until the state court bas ordered the sale, or in any other 
mode releaseB its custody of the tug.; See The Oliver Jordan, 2 Gurt. 



N«ttr OfeiSiÀîis &N. PÀçatET &'Nav. Co. v. I<omsviLi,E U]SdbibwBitees, 

'{C*rciUt Coùrti jBi D. ÎLouislcWMi. Pobniàry ai, 1891;) 

A Bteam-boàt sprung a, leak, wmçh the orew found it impossible to stop. They 
therefoi^, bcting'accordinjrto'thei^bëstjudgmeht, allowèd tbe steam-boat to sink 
: . In BbaUqw water, and ab&ndoned her. The owner informed; Initie Insurance com- 
pany, whose agent promised to ifo and take charge of thè beat, \)Bt negleoted to do 
so'uiiitiltitteihaabeconiétt total wréûk. JEfelâ, that the insuratiM'coni^nywas lia- 
blé çafot-ft totstlloa». •- ,-.; ,'■;.') .i . ■ ■ ■ . -.1 ,71 'i;;.' 

In Admiralty. ; 

0. 5. (Sîfn^, for libelantv, ■. 
J. ^. j5eçÂîwif^, for resppnd,ent. ' ;, 

. Paedee, J. This cause canie on to be heard upon the record and évi- 
dence, whei^upDn the court jSnds tbe foUowing facts jn the case: 

1. That libelant is a bpdy çorporate, created and existing under and 
by virtuç of tbestatutes pf;3K,entucky. .; 

2. That respondent,'(yfl,s ilong priot to the year 1888, and still is, a 
body çorporate, created and existing by the statutes of the state of Ken- 
iucky, having the right to Ç9,fry on the; business of Insurance in the state 
of Louisiana, upon condition that it would appoint an attorney within 
gajd state jfeo transact its said .b'^®^^®^^»^'^*^ *'° accept .service of process in 
^l suits or proceed ings cornmenced against it in th« courts of said state; 
and that, çoiapJ.ying withithat condition,. William M. Railey was duly 
appointed respojjdent'? attorney withinisaidstate, and still is respond- 
ent's said attprney. Th^t on the 5th day of iQtjtftber,; 1888, at the city 
of New Orléans, respondent, by its said agent âji:«i attorney, coijtracted 
with libelant to insure for libelant, $7,000 on the hull, tackle, apparel, 
furniture, and appurtenances of the steaiû-boat Natchez, against the per- 
Us of the sea ^nd rivers,. fixe pnd jettison, for a period of one y.ear then 
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ne?:t ensning; and, as évidence of that contract, respondent made and 
delivered the policy of insntance: set ont in the record. 

3. That onjtbeSlat day of December, A. D. 1888, the said steam- 
boat, being in the port of New Orléans, was prOperly maoned, officered, 
and seaworthy for a voyage in her then regular trade and business be- 
tween the said port of New Orléans and Vicksburg and the Bends on the 
Mississippi river. 

4. That said steara-boat, at the time last mentioned, çommenced her 
said voyage, and continued on it until between the hours of 1 and 2 o'clock 
in the morning of tbe Ist day of January, 1889; and, while she was 
navigated with reasonable prudence and care in said river, off a point 
known as*' Wiley's Plantation," she ran on a mud lump, in said river, 
and her head remained fast upon it for some time, and, in conséquence 
thereof, her butts were sprung, and her seams were opened, and she 
made water very rapidly. That her officers and crew were of opinion 
that, by moving some of the Steam-boat's fuel and freight well forward 
on herbow, her butta would spring back to place, and her seams would 
dose up, and she could proceed on her voyage without danger. That 
the said fuel and freight were moved to her bow, and, with assistance 
rendered by the steam-boat Sunbeam, the Natchez was pulled off said 
mud lump, and proceeded to her then next landing, to-wit, Ben Lo- 
mond, at which landing she arrived about 4 o'clock in the morning, 
above stated. But, instead of closing her butts and seams, as her offi- 
cers and, orew expected, she made more water; and, on landing at Ben 
Lomondy so large a quantity of water had accumulated in her hold that 
she was in danger of going down in deép water at that place, so that her 
oflScers and crew deemed it prudent to cross tbe river to Lake Provi- 
dence, and ithere put off passengers and light freight, with a view to 
ground-.the steamer in shallow water in that vioinity, if found necessary. 
That, pursuing that in+erttion, said steara-boat was navigated from Ben 
Lomond to Lake Providence, where her passengers and light things were 
landed. That in crossing from Ben Lomond to Lake Providence very 
large quantities of water ran into her hold, causlng her to roU from side 
to aide in adangerous manner, nctwithstanding ail her pumps and sy- 
phons were kept steadily at work. From Lake Providence the said 
steam-boat was at once navigated to a bar in said river, known as "Stack 
Idaiid .Bar," where she was grounded in water, the depth whereof then 
was as foUows: On her port side, six leet; on her starboard side, six and 
a balf feet, or thereabouts. That the said steam-boat, being grounded, 
jrésted OQ a sandy bottom from stem to stem, where she could hâve re- 
mained, and might hâve been subsequently rescuedfrom destruction, 
but for Biîbeequent éventa hereinafter stated. That, under ail the cir- 
cumstano^, grounding the steamer on Stack island was the most pru- 
dent course that could hâve been adopted for the benefit of ail persons 
conoerned»; 

6^ TiMltisaid steam-boat was well supplied with pumps and syphons, 
find^bad;anppl« power and means within herself to throw ont great quan^ 
tdties OfiWAtôrjiaod thatall herpower and pumps and syphons were used 
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ànd employed without àvail. That she had ail pumps required by law 
to supply her boilers with water, having, in addition to the doctor, a 
donkey-engine and putnp, mainly intended to supply the steam-boat 
with water at ail parts, but capable and fit and arranged, according to 
thé évidence, for supplying the boilers with water if the regular means 
of such supply failed; and that ail- thèse wereused until aboutlO o'clock 
in the day last above mentioned; and that their use was then abandoned, 
because large quantitieis of sand, drawn in with the water for her boilers, 
ohoked the valves of the pumps and rendered them useless; and it be- 
came impossible to keep steam in her boilers. When the pumps could 
be no longer worked, the master ordered the crew to be paid ofif. The 
first mate, with two deck-hands, stayed on the boat ail that day. At 8 
o'clock on the next day ail left — engineers and ail — on the steam-boat 
Sunbeam, for New Orléans, to bring out the steamer T. P. Leathers. 
According to the évidence in this case, in ail the proceedings and move- 
ments of the master, officers, and crew of the steam-boat Natchez, from 
the time she struck the mud lunap.'about 1 a. m., January Ist, until 
the final abandonment of the said steam-boat, the said master, ofiicers, 
and crew acted in good faith, and with their best judgment. 

6. That at the time said steam-boat sustained damages, as first above 
mentioned, the Mississippi river was at a low stage of water, but imme- 
diately thereafter, — that is to say, when she grounded on Stack island, 
— the water began rising in said river rapidly, and the rise was so rapid 
that within three day s thereafter said steam-boat was almost whoUy sub- 
merged. That, in conséquence of said rapid rise of water, a strong cur- 
rent set along-side of said steam-boat, and the gravel and sand on which 
she rested was washed away on her starboard side; and, in conséquence 
thereof, said steam-boat fell over on her starboard side, her hog chains 
were broken, and her chimneys fell overboard, and she became, ànd was 
then, and ever since bas been, a total loss, with benefit of salvage for ac- 
count of whom it might concern. 

7. That there was in the vicinity, to-wit, at Wilson's Point, 12 or 14 
miles above the place where the Natchez was put on the bar, and at 
Vicksburgj about 75 miles below, assistance in the way of vessels, with 
more or less pnmping appliances, that could bave been called to the aid 
of the Natchez before she bilged, and could hâve rendered assistance. 
The master and oflScers of the Natchez did not know that at Wilson's 
Point there was any boat capable of giving assistance, nor any such boat 
at Vicksburg, although the master knew that at Vicksburg there was a 
tug with, as he says, "a little syphon to pump out her barges," which, 
however, he did not believe, if obtainable, could be of any assistance. 
The pilot of the Natchez knewof the government boats lying at Wilson's 
Point, but it does not appèar that he knew their services could be ob- 
tained, or that he communicated what knowledge he had to any of the 
other officers or crew of the endangered boat. The master and officers 
pf the Natchez made no effort to procure assistance in the vicinity, but 
on the morning of the 2d of January practically abandoned the Natchez 
to her fate, knowing that the river was rising, and that the vessel miist 
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>)ecome a wreck unless assistance was promptly obtained and rendered; 
and afterwards made no effort to save the hull of the vessel from becom- 
ing a total wreck, or to dismantle her hull to save any of the vessel 's 
machinery. As a fact the court cannot find from the évidence that as- 
sistance obtainable in the vicinitycould hâve availed to save the Natchez, 
after she was beached on Stack Island bar, from total loss. 

8. That notice of the disaster was sent by telegram by the steamer's 
master from Lake Providence to Thomas P, Leathers, libelant's gênerai 
superintendent at New Orléans, which notice was received byhim at his 
dwelling-house in New Orléans, about 8 o'clock on the mornihg of the 
said Ist day of January, 1889. That one Harpham, a person usually 
employed by respondent. to go to and to take charge of the work and 
business of steam-boats in distress, beîng in the city of New Orléans on 
the said Ist day of January, 1889, called atthe place of business of libel- 
ant's superintendent, and there speaking with the said superintendent, 
Thomas P. Leathers, promised and agreed to go with ail possible djs- 
patch to the said stéam-boat Natchez, and, on arriving there, to take 
charge of and control of the business and Work of saving âaid steam-boat. 
That the said Leathers, at the request of the said Harpham, telegraphed 
to the said master of the said steam-boat to retain and keep on board 
whatever officers and crew might be needed for the pùrposes ihentioned, 
and to' be governed by the said Harpham in saving said steam-boat. 
That letters were written by said Leathers to the master of the steam- 
boat, instructing him to obey said Harphâm's directions in ail matters 
pertaining to said business, which letters were delivered to said Harpham 
in the ofRce of respondent's said agent, for him to carry them to the mas- 
ter of said steam-boat at Lake Providence. That afterwards, on the 2d 
day of January aforesaid, said Harpham renewed his promises to go to 
said steam-boat for the purposes mentioned, and that said respondent's 
said agent, WiUiam R. Railey, was présent when the said promises were 
made, and was cognizant of ail that had' taken place between said Har- 
pham and said Leathers. And the said Harpham parted with said 
Leathers on the day last above mentioned, giving the said Leathers to 
undersland that he would proceed by the then evening's train for said 
steam-boat for the purposes above mentioned; but, instead of so pro- 
ceeding, said Harpham neglected to proceed as he had promised to do, 
being ordered to another steam-boat then in distress by respondent's sec- 
retary, J. L. Shallcross. That said respondent's agent, Railey, well 
knew that Harpham had been ordered by Shallcross not to proceed to 
the steam-boat Natchez, and that thèse directions so given by Shallcross 
to Harpham were never communicated to Leathers until said Shallcross 
arrived in New Orléans on the next Saturday. That in conséquence of 
the représentations and promises of said Harpham as aforesaid, under- 
stood to be with the consent and approval of said Railey, the libelant 
took no steps other than as enumerated in thèse findiogs to send aid and 
assistance to said stranded steam-boat, or to préserve the said wreck or 
any of the parts or property thereof, but considered and treated said 
^team-boat as totally Igst, and as properly abandoned to the insurance 
-companies represented by said Railey, 
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1 9ï Tëat àt the mating of aaid contract of ihsuranee, and from thence 
CQptinuiaUy thereafter uiitil the said steam-boat was lost as aforesaid, 
libelajnt wàa interested ia the said steam-boat as owner thereof to the full 
amotmt insured by the respondent and ail other insurers, to-wit, $20,- 
000. ; , , 

10. That, if respondent is liable, lunder the facts of this case, for the 
full amount of the policy herein sued on, the said respondent is entitled 
to a reductiofl therefrom on.account Of premiurn note un^aid, partial 
losses heïetofôre paid, and proceeds df sale of oabin and outfit, in the 
sum of $1,462.64, leaving due ou the said policy $5,537.36, as shown 
by the commissioner's report in the record of this case, which report is 
not cotitested. That proofs of loss under the policy were duly made and 
presented to the respondent on the 22d of January,*1889, and the amount 
of loss became due and payable March 23, 1889. 

CONCLUSIONS OF LAW. 

1.. That the respondent compaiïy is liable to the libelant for the full 
aniount df the policy issped by the said conipany on the steam-boat 
Natcbe? in favor of lihelaijt, subject to the déduction mentioned in the 
last fihding of fact, with interest thereon from March 23, 1889, at 5 per 
cent, per annum nntil pâîd. 

2. That libelant should bave a decree against the respondent company 
for the sum of $5,637 .,36., with interest at 5 per cçnt. from March 23, 
1889, until paid, and for ali Costa of suit. 



The CoNNEcrncuT.* 

BOYEB ». ThB CONNECTICDT. 

(iXàtrict Comi, E^D. New Torh. January 21, 1891.) 

Masitimb ToutSt-Damaob fhom Stbambb'8 Swbli.— Evidence. 

On thé 2fith Ot Sutie, 1889, libelant's Ughter, while lyirig at a pler at the foot of 
South Third Street, in the East river,' Ibaded with sugary wasupsiSt, and ber cargo 
lost, a,nA thi^ suit was in conséquence brought against the steam-boat Connecticut, 
libelant alleging that by the latler's négligent navigation, in passirig too near the 
plers, at a high rate of speed^ she creatèd a swell, which caused the accident. The 
main défense was that the swell which did the damage sued for was not made by 
the Connecticut. On thë évidence it was held that the careening of the Ughter 
was caiised by an ejctraordinary and daugerous swell made bythe passing of thé 
Connecticut too near the plers,.at. high sp.eed, and that that vess^l was inconsé- 
quence liable tor the daniage. 

In iAdmiralty. Suit fbr damage Caitséd by thô upsetting of the lighter 
VigiL '^ ;.= ■■ ■ ■■■■'■. 

Chrpmterê: Môsher and R.D. Bènedict, for the libelant. 
Miller, Peckhain' & Dixohf for the Connecticut. 

> Reported by Edward G. Beoedîct, EBq.,bf thë New York bar. 
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Benedict, J. Thîaigjwnaçitipn^orecoVer of the steam-boatConnecti- 
cnt damages resulting from the;Careening, on ihe 26t.h of June, 1889, of 
the lighter Vigil, lying outside the steamer Sardonian, ût the lower side 
of South Third street pier, in the East river, loaded with sugar, whereby 
the deck-load of the lighter was thrown into the water, causing a loss 
of some $20,000. The libelant charges his loss to négligent navigation 
of the steam-boat Connecticut, in that she passed too near to the pier, 
and at an, improper rate of speed, and thereby createdan extraordinary 
jand dangerous swell, which caused this lighter to dump her deçk-load. 
ITie answer sets up variousgrounds of défense, some of which, involving 
little difficulty, will be first disposed of. Among other things the an- 
swer allées that the place where the lighter lay was exposed and dan- 
gerous. But the, évidence shows that the lighter lay at a place where 
lighters with similar cargoes had for many years lain without receiving 
any daipage from the swell of t'he Sound boats, which pass the place 
twice a day. The answer fnrther allèges thait the lighter was insuflB- 
ciently faslened along-sid6;the steamer Sardonian;; but it is proved with- 
out contrftdiotion that she;;was well fastened by new lines. It is iurther 
charged that the lighter jiiras négligent in having Qo oiie on board of ber 
on watch. But th«^ proof is that the mate waa on board, and duly at- 
tentive. Thç answer further allèges that the lightfer was overloaded. 
But theproof is that this lighter had carried heavierJoads before; that 
she had been loaded to the draft of 18 feet of water with safety; and 
that on this occasion sjie was drawing oxily :12 feet.. It is a.lso chai^ed 
that the cargo of the lighti^r was notrproperly stowed, and that she had a 
greater load upon deck thjjJ^îWas safe. The proaf; shows that she was 
ballasted with about 25 twsjof stone ballast; that h«r hold was filled 
with packages of the heayiest part pf her cargo; that the deck-load was 
stowed iii,,tfcft,9sual and; eustomary way; that she had .taken this very 
cargo pnifcowd at Union stores, nçar.Hamil ton jEerry,. and been towed 
thence to South Third street in safety; îind that she had lain with that 
load aboard {it South Third street pier from ihe monntig of the 25th of 
June to the aftemoon of the 26th of June, during which time theSound 
boats had passed up and down twice, without doing any damage or 
causing appréhension to those in charge of the lighter. The state of the 
proofs bas not permitted much stress to be laid upon any of thèse dé- 
fenses. The main ground of défense is that the swell which did the 
damage sued for was not caused by the Connecticut, and over this dé- 
fense the controversy is s^yere. In dispoaing of the question, which ap- 
pears to me also to bC: the; décisive question in this case, namely, whether 
the swell which caused the damage in question was çaused by the steamer 
Connecticut, I notice at the outset the foUowing façtsj : The swell that 
careened the libelant's lighter was caused by one of the two large Sound 
steam-bpats which passed through the East riv^r pn the aftemoon of 
Junè 2|3th. No other vessel capable of producing such a swell was iù 
the locality at the time pf the accident. On the aftemoon of that day 
the Connecticut was delayed at her pier ^ so that eh,e was the last of the 
Sound boats to pass through the East ;riyer. The accident occurred 
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after, and almost immediately after, tîie Connecticut passed the pier 
wherè the lighter lay along-side the steamer Sardonian. On this àiler- 
noon the Providence, contrary to the usual order which the Sound boats 
follow, passed through the East river next ahead of the Connecticut. 

In addition to thèse facts, it is important to consider another fact 
proved in behalf of the Connecticut by witnesses who made personal ob- 
servations, watch in hand, namely, that swells caused by the Sound 
boats when passing South Third street on the flood tide reach that pier 
in from one miùutei to one minute and eighteen seconds after the stem 
of the boat causing the swell passes the pier. This fact I recognize as 
of the utmôst importance, for it seems to me to make futile the conten- 
tion thàt has been made in behalf of the Connecticut, that the swell 
complained of was made, not by the Connecticut, but by the Provi- 
dence; for ûot only is it proved by some eight witnesses who saw the 
accident that the Connecticut, at the time the swell came in, had just 
passed the pier at which the- lighter lay, but there is in the case con- 
clusive évidence to show that the Providence, when the Connecticut 
passed this pier, was sô far ahead of the Connecticut that the swell of 
the Providence mtist hâve reached the pier, and been whoUy spent be- 
fore the Connecticut arrived. For many witnesses who saw the accident 
say that the Providence had passed this pier 20 minutes before the swell 
came in, and in order to hâve been the cause of this swell the Provi- 
dence must hâve been, at the time of the accident, not to exceed 2,500 
feet above the pier, wheré no witnesses in behalf of the Connecticut put 
her. At that time the great weight of évidence is that the Providence 
was much more than two minutes' run ahead of the Connecticut, and 
unless the Providence was within that distance of the Connecticut, ac- 
cording to the évidence of the claimants, above alluded to, the swell that 
caused the accident could not hâve been caused by the Providence. In- 
deed, taking into considération the éléments of time, distance and speed, 
as given in the testimony, I think the conclusion necessarily follows that 
at the time of the accident the Providence was as far above South Third 
Street pier as Bushwick inlet, and that the swell that caused the lighter 
to careen was no swell of hers. Moreover, there is in the testimony of 
the witnesses called by the libelant a mass of direct évidence to the ef- 
fect that at the time of the accident the Connecticut passed South Third 
Street, at a high speed, close by the piers, and caused the swell that 
careened the lighter. Thèse witnesses (some from the Sardonian, some 
from the shore) seem honest and intelligent, and five of them are whoUy 
disinterested. They saw the Connecticut pass, and they saw that an 
extraordinary swell foUoWed her passing, and they saw its effect upon 
the lighter. Nor is it improbable that the Connecticut should hâve 
passed as thèse witnesses say she did on this occasion. The record 
shows more than one instance of a Sound boat passing close to the piers 
in this locality, and a reason for so doing is found in the fact that on a 
flood tide a boat keeping close to the Brooklyn shore in this locality de- 
rives more advantage from the tide. Moreover, on this day the Con- 
necticut had been delayed at her pier, so that she was behind instead 
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of ahead of the Providence, her usual place, and she may,.without much 
difficulty, be supposed to hâve been désirons to make up lost time. 
Furthermore, the log of the Connecticut shows that on this afternoon 
she actuall}' made the distance from her pier in the East river to Hell 
Gâte in fast time. Her log shows that on thia afternoon she ran to Hell 
Gâte in 30 minutes. On only one other trip, according to. the log, did 
she make this distance in so short a time, and that was a westward trip, 
on July 18th, when she also made it in 30 minutes. The testimony 
given by numerous witnesses who saw the accident, coupled with the 
facts already alluded to, afford, as it seems to me, convincing proof that 
the cause of the swell complained of was the passing of the Connecticut 
close to thepiers at high speed. 

As against thèse considérations, and the testimony that bas been al- 
luded to, the claimants produce the master, pilots, and wheelsmen of 
the Connecticut, who testified that on the afternoon of June 26th the 
Connecticut, when she paSsed South Third street, was on the New York 
side of the channel ; that she was under a slow bell from the time of 
passing Grand-Street ferry until she passed South Third street pier; that 
she stopped below Grand street, and it was not possible, therefore, for 
her to bave been at full speed when she passed South Third street, as 
she could not regain her full speed in that distance. This testimony is 
in direct opposition to the testimony of the libelant's witnesses, who say 
they saw the Connecticut pass close to the Brooklyn side, and at high 
speed. One way in which to reconcile thèse conflicting statements is to 
suppose that the master and crew of the Connecticut hâve mistaken the 
trip, and speak of what occurred on some trip other than that of June 
26th. Such a supposition is easily maintainable from the fact that the 
Connecticut made daily trips through the East river; that the accident 
tô the Vigil was unknown to any one on board the Connecticut until 
some days, and probably a week or more, after it happened; and that 
such occurrences as the witnesses from the Connecticut speak of are likely 
to occur on any day. Under such circumstances the confounding of one 
trip with another is entirely possible. It can be said with entire justice 
that testimony concerning occurrences such as happen on many trips, 
when given by witnesses whose attention was not called to the matter un- 
til several trips had ihtervened, is by itself of little weight compared 
with testimony of witnesses ha ving no connection with the controversy, 
to whom the occurrences of which they speak were not in the ordinary 
routine of their business, and whose attention was directed to the facts 
of which they testify at the time of their occurrence. But in confir- 
mation of the testimony of those in charge of the navigation of the Con- 
necticut, that the Connecticut on the afternoon on June 26th stopped 
below Grand street, and therefore could not bave been at full speed 
when passing South Third street, the pilot, Vanderwater, and a deck 
hand, Crawford, of the ferry-boat Idaho, which left Brooklyn at 6:50 p. 
M. on June 26th, are produced, and testify that while on that trip they 
saw the Connecticut stop below them; But while the testimony of thèse 
two witnesssa is sùlfîcient to prove that on some day, while the Idaho 
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was passing from Brooklyn to New York, the Connecticut stopped below 
Grand street, an examination of their statements makes it plain that they 
hâve no actual knowledge that the stoppage which they speak of oc- 
curred on June 26th. To sppply thia defect Mr. Chappel, the super- 
intendent of the ferry, is called, who produces an entry made by him in 
his mémorandum book, as foUows: "Vanderwater made Connecticut 
stop 7 p. M., June 26th, 1889. Want him in office to-raorrow." But 
Mr. Chappel had no personal knowledge of the fact that the Connecticut 
Btopped oh June 26th, and Ido not understand him to swear that he 
made the entry abovequoted on June 26th. The entry reads as if made 
on a day subséquent to the 26th, and its language, as well as its posi' 
lion in Mr. Chappel's mémorandum book, leads to the belief that the 
date stated in it was furnished to Mr. Chappel after a claim was made 
upon the owners of the Connecticut for damage done on June 26th. 

As further Strengthening the conclusion that the trip of the Connecticut 
on which the accident occurred was a différent trip from that spoken of 
by thè witnesses from the Idaho, it ia. to be noticed that the trips de- 
scribed 4o! not agrée in tbeir incidents. One différence, among others, 
may bé méntioned. The master and pilot of the Connecticut, giving a 
reason for the stoppage, which they testify to, say that they stopped to 
allow thè passage ahead of the Connecticut of a tow, consisting of a tug, 
with a eand-boat alohg-sidè and a schooner astern on a hawser, and the 
evidenceof the wheelmandf the Connecticut greatly confîrms this descrip- 
tion of the tow which caused tbe Connecticut to stop, for he says thathe 
Baw the tow, and, thinking the schooner on the hawser waa from his 
place of résidence, he went to the rail to see her, but on looking dis- 
covered that it was a différent schooner. But the tow which the wit- 
nesses from the Idaho say made the Connecticut stop was a Pennsylvania 
boat, with five cjanal-boats along-sidej-r-five on one side and two on the 
other. The discrepancy seems to point strongly to a confusion of trips. 
It is notiûeable in this connection that while the answer allèges that a 
ferry-boat was crossing from New York to Brooklyn when the Connecticut 
stopped, no witness from any such ferry-boat is produced, but witnesses 
from the Idaho are produced, to the présence of which ferry-boat no al- 
lusion is made in the answer. Still fûrther, as bearing on the question 
whether the trip of the Connecticut spoken of by the witnesses from the 
Idaho was thé trip on which the accident occurred, it is to be observed 
that the witnesses fromthe Idaho say thàtthe Connecticut stopped below 
Grand Street when the ferry-<boat was on the 6: 5Q tripirotn Brooklyn. 
But by the Ibg-book of the Connecticut, put in évidence by the claimants, 
it appears that on the trip of June 26th the Connecticut was at Hallett's 
point at 7 P. m., and to cover the distance from Grand-Street ferry to 
Hallett's point between 6:50 and 7 o'clock would compel her to move at 
the rate of 38 miles an hour. Clearly^ then, if the Connecticut was at 
Hallett's point at 7 P. m. on June 26.thi as her log-book shows, it.could 
not be on' fthat trip that she was seén to, Stop below Grand street at 6 : 50 
P. M. by the witnesses from the Idaho:; Still further, as bearing on the 
question whether çn the afternooh of Ju^ 26th. thé Connecticut stopped 
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below Grand street, notice must be taken of the engineer's log, kept by 
the engineer of the Connecticut on thàt trip, , In this log there is no en- 
try of stopping the engines on that trip. According to the engineer's 
log, as explained by him, on the tr^p,j3f June 26th the engines of the 
Connecticut were not stoppèd ât ail, and were slowed foronly oneor two 
minutes before reaching Providence river. In this state of the testimony 
it can hardly be doubted that 'the weight of the ëViâence is that the 
lighter was upset by a swell caused by the Connecticut. But it is said 
the ship's log kept on board the Connecticut, and noW prbduced, affo'rds 
positivé and indispùtable évidence that the, Connecticut was stopped be- 
low Grand street on July 26th. This log con tains an entry made by the 
pilot, Penn, in the log of the voyage ot July 26th, as follows: "6:51 p. 
M. Slowed at Point Hook and stopped at Grand street." On the part 
of thé libelant it is insisted that the character of this and other entries 
made by Penn, as they appear in the log, and the effect of certain altéra- 
tions of figures which appear in the engineer's log, show that the logs 
bave been tampered with in order to support the statement of those 
navigating the Connecticut, that on June 26th she stopped below Grand 
street. 

After a scrutiny of the entries as they stand in the ship's log, and the 
altérations of figures that appear in the engineer's log, I am forced to the 
conclusion that thèse logs bave been designedly altered. No explana- 
tion of the corrections of thèse logs by testimony bas been attempted, 
but the suggestion is made that the altérations of figures in the engineer's 
log are simply corrections of mistakes, and that as to the entry in the 
ship's log there is no évidence whatever to contradict the statement of 
Penn that he made the entry in the form it now bas on June 27th, in the 
regular course of business, confirmed by the master that when hesigned 
the log it was in its présent condition. While I am not prepared to say 
that there is sufRcient in the character of the entries on the ship's logs 
by themselves to justify a conclusion that thèse entries were not made 
when Penn says they were, yet, coupled with the évident altérations 
that appear in the engineer's log, indicating design, there is enough in 
the character of the entries to excite grave suspicion; Absence of motive 
is reJied on to overthrow this suspicion. But ail familiar with litigation 
of thia character know that mère désire for the success of their ship in a 
litigation afibrds motive sufl&cient to induce seamen, not only to make 
false statements under oath, but sometimes to falsify the log. Perhaps 
ail that it is necessary to say in regard to this branch of the case is that 
the log does not, in my opinion, stréngthen thë case of the claimant. 
My conclusion from the whole case, therefore, is that it satisfactorily ap- 
pears thàtthe damage sued for was caused by an extraordinaryahddanger- 
ous swell made by the passing of the Connecticut too near the piers, athigh 
speed. A decree must accordingly be entered in fovor of the libelant, 
with an order of référence to ascertain the amount of the loss. 
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The G. L, G-ARUC. 

TflE C. E. Leland. 

XputHct Court, N. D. NeuB Tork. March, 1891.) 

HABPORS— DtTHFTNa EKI'USB— LlMWe— 0KDBR8, . : 

ActCong. Jùnea9, 1888, "to prevent injurious. deposits In the hàrbor and adja- 
cent watera «f New York oity, " déclares thalt"the placing, disoharging, ordepos^ 
iting * * *,of refuse, dirt, * • * çr any çtJier matter of any klnd, • » » 
in the tidàl wàters of the harbor of New York or its adjacent or tributary waters, 
or in tho8©'6f Long Island sound, withiii thb liùiits whioh shall be presorîbed by 
the supM'yisdr of the harbor, iS; hereby striçtly forbidden. " The superviser made 
an order that tlie depositing of such refusé, etc., ''must take place east of meridian 
78° 55' S6" W. (Whioh passés tht'dugh the Scotland light-ship) and south of parallel 
40° 81' N. " :S.elâ, that the pi;'der must be sp oonstrued as to allow dumping at ail 
points éast bf the named meridian, or south of the named parallel, and not to con- 
fine it to points that are both eàst of the mèridiàu and south of the parallel. 

In Admiralty. 

Thèse are libels filed by the United States, under the act of June 29, 
1888, (25 St. at Large, 209,) to recover penalties for dumping mud, 
dredgings, etc., into the waters of the Hudson river. The tirst section 
of the act provides "that the placing, discharging or depositing, by any 
process or in any manner,,of refuse, dirt, ashes, cinders, mud, sand, 
dredgings, sludge, acid, or any other matter of any kind, other than 
that flowing frôm streets, sewers, and passing therefrpm in a liquid state, 
iii the tidal waters of the harbor of New York, or its adjacent or tribu- 
tary waters, or in those qf Long Island sound, withiu thé limits which 
shall be prescribed by the superviser of the harbor, is hereby strictiy 
forbidden." Violations of this section are made misdemeanors punisha- 
ble by imprisopment, or a .fine of not less than $250 or more than 
$2,600. The supervisor of the harbor appointed under this act issued 
the following prder pursuanttb the provisions of the first section: 

"The (Jepositof refuse, 4irt, ashes, cinders, mud, sand, dredgings, sludge, 
acid, or matter pf any kind, other than that flowing from streets or sewers, 
and passing therefrom in a liqujd state, must take place east of meridian 73" 
55' 56'' W., (which passes thrOughthe Scotland light-ship,) and south of par- 
allel 40° 31' N," 

The point where the parallel and the meridian intersect is some thi-ee 
miles south of Goney island and five miles east of Sandy Hook. In the 
summer of 1890 the tugs in question were engaged in towing mud scovvs 
loaded with dredgings, taken from the channel of the Hudson river, to a 
point near Stone House dock, which is opposite New Baltimore and a 
few miles south ofAlbany. The point where the scows discharged their 
loads was about 8 miles east of meridian 73° 56' 56" W., and about 125 
miles north of parallel 40° 31' N. The work was donc under the aus- 
pices of the state of New York, with the design of improving the navi- 
gation of the river. The mud taken from the channel was deposited in 
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shoali^àtemear the river bank and abont a quarter of a mile from the 
channel waters, at a point designated by the superintendent of public 
Works of the stateof New York. The waters of the Hudson river rise 
and fall with the tide as far north as the state dam at Troy. 

Frank G. Ferguson, Asst. Dist. Atty. 

W. Froihingham, for claimants. 

CoxE, J., (after stating ihefacts as abqve.^ The intention of congress in 
passing the act of June 29, 1888, is cleàrly expressed in its title. It is 
"An act to prevent injurions deposits wîthin the harbor and adjacent waters 
of New York city," etc. Deposits whïch do not injuriously affect the 
harbor are not prohibited by the act. It was the harbor that the law- 
makers had in view; it was the harbor that they sought to protect. 
Recognizing tha fact that the usefulnesS of the harbor would be destroyed 
if its approaches were obstructèd, the act is careful to designate ail waters 
adjacent or tribu tary to the harbor, whëre the dumping of deposits can, 
in any manner, afifect it injuriously. It will be observed, however, that 
dumping is not forbidden in ail parts of the enumerated waters, but only 
in such parts of thèse waters as 0»= "vnihin the limits which shall be pre- 
scribed by the supervisor of the harbor." It can hardly be presumed 
that congress intended, under prêteuse of protecting the harbor of New 
York, to reë[uire refuse taken from the harbors of Stonington or New 
London, for instance, to be towed through the sound and duniped far 
out at sea. Improvements at Albany and Troy and in the harbors of 
p'Orts along the sound wJU baye to cease if dredgings taken therefrom are 
to be towed several hundred miles and dnmped at a designated point in 
the Atlantic océan. Clearly congress did not intend to weigh down a 
law, having a single object to accomplish, with conditions so expensive, 
onerous and useless. 

The purpose of the act is to prevent dumping where it will injure the 
harbor a:hd to prevent it nowhere else/ To insure this resuit the super- 
visor, taking the waters enumerated in the act as the theater of bis op- 
érations, is required to draw protecting Unes around the harbor. When 
thèse Unes are fixed the act becomes operative. Within them is the 
harbor of NeW York and such waters as are necessary for the protection 
of the harbor. Within ihese limits, says the act, no dumping shall be 
done, loitkout them it is not prohibited. The supervisor had no power 
to issue his uka,se commanding that ail dumping shall hé done within lim- 
its fixed by him far out in the Atlantic; lipiits which include waters not 
mentioned in' the act. What the siipërvisor did do was to direct that 
the deposit of lefuse, dirt, etc^, "must take place east of the meridian 
73° 55' 56" W., and;8outh of parallel 40° 31' N." The libelant insists 
that this order means that the dumping must not only be east of the 
meridian, but it must also be south ôî the parallel, and that under the 
provisions of the act the supervisor had authority to make such an or- 
der. The claimants, on the contrary, argue — Firsi, that the order is 
void for indefiniteness; second, that the libeiant's construction is inad- 
missible under the act; and, third, thait if sustained at ail the order must 
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be construed as fixing, -within the désignated merîdian and parallel, the 
limitS: beybnd whicb, Jat ail points, both on tb© east and south:, refuse 
tnàybé'depositéd, Thfe situation càn best beiiltsta»ted by tbe follow- 
îng diagram'8bowit% tbëseopposing théories: î 




Dumping QftouNo 
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llie lîbelant contends that dumpÎDg must ail take place within tbe 
Angle represented by the dotted lines. The claimants coctend that, if 
the superviâor's order can be upheld at ail, it must be oonstraed to pro- 
hibit dumping within the angle formed by the plain black lines. If 
the libelant's theory is correct, the superviser possessed the power to fix 
upon any point in the océan where a meridian and paraUel întersect, 
and command every person from Coney island to Troy and from Staten 
îsland to Montauk point, under pain of imprisonment, to deposit refuse 
material at the vertex, or somewhere within the ever-widening lines, of 
the angle thus formed^-an angle which necessarily includes a large part 
of thé Atlantic océan in no way referred to in the act. Under sucha 
construction a contracter engaged in improving the harbor of Stpning- 
ton, Çonn., who should dump dredgings in the Atlantic 500 miles 
east ôf Boston would be liàble to the penalties of the act, because 
the dumping would take place north of the parallel. If the power to 
désigna te an area where refuse must be deposited is once conceded, the 
BUpèrvisor cpùld hâve named a dumping ground 10, 20, or 30 miles 
from New York, with as much propriety as the one he did name. It is 
tfaought that a construction which leada to such absurd résulta, especially 
in a pénal statute, is oût of the question. In order to réach it it is nec- 
essary to reverse the plain meaning of the first section and substitute the 
Word "without" for tiie wôrd "within." If this section made it a mis- 
demeanor to deposit dirt, etc., vdihout (outside of) the limits fixed by the 
superviser, the contention of the libelant would be more plausible. The 
superviser was net authorized to say where the dumping should be donc, 
but only where it should not be done. The remaining question is, has 
he done se? When read alêne bis order certainly bears the construc- 
tion put upon it by the libelant, but, as such a construction renders it 
utterly void, it remains to be seen whether, when considered in connec- 
tion with the act, an interprétation can be placed upon it which ren- 
ders it operative. Though most infelicitously expressed, it is thought 
that the order can be construed to mean that the deposit of refuse ma- 
terial may take place at any point east of the meridian or at any point 
Boutb of the parallel. In other words, that no dumping is permitted 
within the angle formed by the plain black lines as shown on the above 
diagram. 

The décision of the circuit court in the case of The Sadie, 41 Fed. Rep. 
396, does not oenflict with thèse views. The point now under discus- 
sion wafi not considered in that case for the reason that it was not pre- 
tended that the dumping took place east of the meridian. Although 
there are expressions in the opinion which appear to upheld the conten- 
tion of the libelant, the following language indicates that the court con- 
strued the supervisor's order as fixing limits coïncident with the north- 
westerly angle as indicated on the above diagram. Says the opinion, 
at page 399: 

"In tbe next place, It is to be noted that, under the statute, it is not the 
superviser of tbe baibor who is to probibit dumping, etc., in tbe tidal watera 
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named in the act. ÎHe àet itself prohibits such dumping ' within the limits 
whichshaU be presoribed ' by that officer. Thèse limits which he is to pre- 
scribe are the lines or boundaries on one sida and the other of wliich, respeet- 
ively, such matenal may and may not be dumped. The order made by him 
désignâtes two lines, raniiing, one north and the other west, f rom a point at 
the Intersection of the meridian 73" hb' 56" W. and the parallel 40° 31' ÏT. 
T6 the east and south ot thèse Unes it is expressly stated that the deposit of 
refuse material (repeating the phraseology of the flrst section) must take 
place. Why thèse lines are not thus made the limits of dumping within the 
meaning of the act I am at a loss to conceive. IJp to them ail material is to 
be deposited; beyond them it is not to be deposited, The limits being thus 
flxed, the flrst section becomes operative, and persons or vessels depositing 
such material within thèse lines, upon the waters enumerated in the act, be- 
come liable to the penalties presoribed thereby. " 

The italics do not appear in the opinion and are introduced to em- 
phasize the point in question. 

It seems quite clear that if the circuit court intended to sanction the 
theory that the supervisôr had power to designate a dumping ground 
and make a criminal of every person depositing refuse material elsewhere, 
it would hâve described the south-easterly angle as above shown — an 
angle formed by two lines running, one south and the other east from the 
point of intersection — instead of using the language above quoted. As 
the tugs were not engaged in dumping within the limits presoribed by 
the superviser, it foUows that the libels must be dismissed. 
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MtJEEAT V. BhOEBiSD MiN. Co., Lîmîted. 
(.Circuit Cowrt, D. Montancu February 4, 1891.) 

JuEiSDioTioN op Circuit Cootit. 

A case in whioh the disputed questions are either not vital, or questions of faot 
purely, or questions of mixed law and fact, which may be decided by a jury ao- 
cording to the évidence, under rulings and instructions of the court, not involving 
a décision of any controverted point as to the applioability or construction of any 
provision of the constitution or of any statute of the United States, does not corne 
within the jurisdiction of a circuit court of the TJnited States, by virtue of the 
clause df the statute giving jurisdiction of causes arising under the constitution or 
laws of the United Sâtea. 

Ç5yllab%i8 by Oie Court.) 

In Equity. 

WiUiam Scallon, {Thomas M. Patterson and F. W. Cote, of counsel,) for 
plaintiflf. 

Diaxm & Drennen, M. Eirkpatrick, and Forbis & Forbis, for défendant. 

Hanfoed, J. By a demurrer to the complaint herein the défendant 
has challenged the jurisdiction of the court over the case, the sole ques- 
tion being lyhether the case is one. arising under the constitution or laws 
of the United States. The object of the action is to try the title to cer- 
tain mining property, and to recover possession of said property, to 
which the plaintiff claims to hâve derived title by a patent from the 
United States. The complaint charges that, while the plaintiff was 
owner and in lawful possession, the défendant vrrongfuUy, by means of 
nnder-ground workings, did enter upon a certain vein of ore or minerai 
deposit, which is the property in controversj', and run thereon a drift or 
level, and extend cross-cuts, stopes, and raises,, and to reach said vein 
did by cross-cuts penetrate the country rock fronj a shaft sunk from the 
surface within the boundaries of mining ground, to which the défendant 
has title from the United Stat«s by a patent, and that by so doing the 
défendant haa dispossessed plaintiff of said vein, and of the space 
under-ground occupied by the several extensions, levels, cross-cuts, 
Btopes, and raises referred to. The complaint also allèges that the de- 
ffcxvlant justifies the ouster by asserting that the said vein or minerai de- 
posit is in fact the Bluebird vein or iode, which has its apex within the 
surface limits of the ground, to which it has acquired the title by a pat- 
ent from the United States; that the same is a true vein or Iode of rock 
in place, bearing precioias métal; that it is situated and extends so as to 
, be intersected by one of the end-lines of its property drawn downward 
vertically, and continued in its own direction; and that by its dip said 
vein or Iode so départs from a true perpendicular course downward as to 
extend over a vertical line dividing the grounds of the défendant from 
the grounds of the plaintiff. The plaintiff dénies that said vein or Iode 
|s the Bluebird vein, and, as the complaint shows, dénies practically 
ail the claims and pretensipns of the défendant respecting ail the rock, 
minerai, and gtoundabove and beneath the surface outside of the ver- 
V.45F.no.6— 25 
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tical Unes of the ground to which plaintiff bas title. The plaintiff con- 
tends that a décision dî thië)C(>ntroversy ijecesBarily invQlves the appli- 
cation and construction of certain acts of congress pursuant to which the 
patents to the respective parties were issued, and "that, therefore, the case 
has arisen under the laws of the United States, and cornes within tlie 
jurisdiction of this court. ,In support of the, demurrer the défendant 
contends that the complaint fails to show affirmatively that there is any 
controversy as to the applicàbility or interprétation to be given to any 
statute, or that the case is hinged upon a distinct question of law. In 
thedecisions that hâve be^ij. naade, the rule by which this question of 
jurisdiction must be decided has been stated in différent ways, but to 
the same effect, and harmoniously with the following (Jttôtation from thS 
décision of the suprême court of the United States in the case oî Starin 
V. New Ym-k, 115 U. S. 257,. 6 Sup. Ct. Rep. 31: 

"ïf , from the questions, it àppears that some title, right, privilège, pr 
immuiùty, on which the recovery dépends, will be defeated by one construc- 
tion of the (Constitution or a law of the United States, Or sustained by the op- 
posite construction, the case will be one arising under the constitution or 
laws of the United States, within the meaning of that term as used in the 
act of 1875, otherwise not." 

According to the rule thus stated it is simply necessary to ascertain- 
whetberit does by the cbnaplâint affirmatively aiid positively appear that 
any right, title, or interest of either party willbedéfeated by giving a con- 
struction to any statute différent from what éuch party concèdes to bé the 
true construction . While itis undoubtedly true that in settling the issues, 
in ruling upon the admissibility of évidence, ând in instructing the jury the 
court must be guided by the statutes of the United States to some extent, 
and the court must give effect to the true meaning of the words and phrases 
of the statutes,^ — that is, interpret them, — still I hâve not been able, with 
the utmost effort, to discover frOm the allégations of this complaint that- 
any right, title, or interest will or can be defeated by a construction of 
the laws of the United States différent from what both parties admit to 
be true and right. The points of différence as stated in the complaint 
are in every instance either apparently not vital to the case, or différ- 
ences upon questions of fact purely, or, at most, différences upon ques- 
tions of mixed law and fact, which may be decided by a jury from the 
évidence, in accordance with mlings and instructions of the court, not 
involving a décision upon any contested point. By the rule announced 
in the décision of the court of last resort above referred to, as well as thé 
précédents found in the décisions of the circuit judge of the ninth judi- 
cial circuit, I am constraîned to sustain the demurrer. Trafton v. 
Nougues, 4 8awy. 17 S; McFàdden v. Robinson, 22 Fed. Rep. 10; Ham- 
bleton V. Duham, lé.AQb) Thmrkauf v. Ireland, 27 Fed. Rep. 769, 11 
Sawy. 512; Austinv. Gagan,B9 Fed. Rep. 626. See, àlso, State v. RaU- 
way Oo., 33 Fed. Rep; 894v in which JudgeSniRAS pointedly says: 

"The jurisdiction of this cpart; either by original process or by removal, ia 
the class of cases und&r considération, dépends solely upon the fact that the 
controversy between the parties reqiiires, for its final détermination, the con- 
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structlon of some ptovision'ofthiei constitution* laws, or treâtîes of the United 
States, and the application thèreof to the facts"of thé païtionlar case, in such 
aense that the ruling thuB m^de will œateriajly jifféct the conclasion reached 
upon the çontroversy between the adversary parties to tl^elitigation. Unies? 
from the record it clearly appèars that the fédéral question must be met and 
decided bel'ore the issue or issues in the particular cause can be flnally dis- 
posed of, it cannot be said that the matter in dispute arises under the consti- 
tution or laws of the United States, within the meaning of the statute." 

A décision by Justice Brewer in the case of Cheesman v. Shreve, 37 
Fed. Rep. 86i in a .case vgry similàr to the bne at bar, bas been cited as 
an authority supporting the opposite contention. From the brief report 
of the facts corfâideréd by the court in that case I am not able to say 
whether it conflicts with the oft^repeated décisions of Judge Sawyer or 
npt; but, even if, it does, I bIiouIcJ feel bound to give greater weight to 
the décisions of the judgëj who, if now présent, wpuld be entitled to 
préside, and acpording tbwHose ppinion the judgment herein would be 
entered, even if I sbould ihold to the contrary. 

Let a judgment be entered herein suataiuing the deinurrer, and dis- 
missing the case for waut of jurisdiction. 



MuRBAY V. Bluebird Min. Go., Lîmîted. 

. (Circuit Cov/rt, D. Montana. Febrnary 4, 1891.) 

Tranbfbb ov Causes from Tbbjutobiaij Courts. 

A written request to transfer a cause whicli was pendiog iv a territorial court to 
the United' States circuit court for tbe district of Montana, not iileâ until aft«r tlie ' 
parties bave voluntarily appeared in a state court and contested a motion in tlie 
case, and after compUance with an order made by tbe state court, is too late to be 
effective in transferring the cause to the circuit court, 

ISyllabus by the Court) 

In Equity. 

Wm. ScaUm and F, W. Gde, for plaintîff. 

Vaile & Wolcott, W. W. Dkon, M. Kirkpatiick, and Forhîs & Forhw, foi 
défendant. 

Hanfokd, J. This casé is in ail material respects simîlar to the case 
of Murray v. Mining Go., ante, 385, (just disposed of,) and must tak» 
the same course. True, it is contended that the facts are différent foi 
that the plaintiff, upon 'whose pétition the order to transfer the case 
was made, was not the moving party in any other proceeding in the 
state court. The record sho'ws, however, that he did voluntarily appear 
in the state court, and resist a motion to require hitn to give additional 
security against damages by reasôn of an injunctiôn granted by the ter- 
ritorial court, and that in obédience to thé ordër of the state court he did 
afterwards file therein an additional bondi Upon fanliliar prindples, 
by thus voluntarily appearing and Contestibg a point in the state court, 
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the plaintiff has submitted to its jurisdiction of his person, and, as there 
can be no question as to the juriôliction of that court of thesubjec^mat- 
ter, I am bound to hold that ftdl and perfect jurisdiction in the state 
court had attached before the filing of any lyritten request to transfer the 
cause to this court. 



Bluebied Min. Co., Limited, v. Muebay et oî. 
(Circuit Court, D. MorOarM. February 4, 1891.) 

Rbmovai, op CitrsBS— Tbanspbe pbom Tekhitokiai, Courts. 

The twenty-thirâ Section ût the aet ôf eongress, providing for the admission of 
Montana and other terrltories into the Union, provides for the direct transfer from 
the territorial courts of causes pending therein to the snocessorsof said courts, 
and does dot authorize the removâl trader any olroumstances of a cause from a 
state court to a United States circuit court. 

(Syllahvs by the Court.) 

In Equity. 

Vaile & WdkoU, W. W, Dixon, M. Kklepatrick, and Forlm & Forhis, for 
plaintiff. 

Wm. ScaMon and F. W. Cole, for défendants. 

Hanfobd, J. Upon a motion to remand this cause to the district 
court for the second judicial district of the statç of Montana, counsel 
hâve with earnestiiess afad ability argued the questions as tô whether this 
case is one arising under the constitution and laws of the Uïiited States, 
and whether, cbnsidering its origin and previous histoxy, it is a case of 
' which this court can take jurisdiction. 

I am constrained to décide that the court is without jurisdiction, and 
to remand the cause to the state court, which in my opinion is the only 
court having, at the présent time, power to take cognizance of it; and I 
do so without considering the subject of the controversy. The case was 
commenced in September, 1889, in a district , court of the territory of 
Montana, and the pleadings were made complète in tjiat court. After 
the state government of Montana had become operative, the défendants 
made an application to the district court of the second judicial district 
of the state for relief from the binding obligation of a restraining order 
granted by the territorial court, which application, after a hearing of 
affidavits «nd arguments in behalf of the parties on both sides, was 
granted, and from that order the plaintiff appealed to thé suprême court 
of the state. The défendants appeared in the suprême court, and moved 
tp dismiss the appeal, not on the ground that the district court had not 
acquired jurisdiction of the cause in due course of procédure, as suc- 
çessor of the territorial; court, but solçly on the grounds (1) that the su- 
prême court had no jurisdiction of the appeal or case; (2) that the or- 
der sought to be appealçd from was not appealable; and (3) that no 
exception.wastaken to said order, and there was no bill of exceptions 
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in the record, This motion tb dismiss wais denied,and, upon considér- 
ation of the merits, the suprême court affirmed the order. Mning Co. 
V. Murra,y,Q Mont. 468, 23 Pac, Rep. 1022. After this décision the de- 
fendants, by pétition to the said district court, obtained an order from 
that court for the transfer of the case to this court, A certified copy of 
the last-mentioned order has been filed herein, and a number of de^ 
tached pàpers hâve also been filed hère, which I assume are the papers 
in the ôiase, although they are not certified by any ofiScer of either terri- 
torial or state court or this court, and there is no transcript of thé record 
oî proceedings in the case. The facts recited hâve been gleaned from 
the uticértified papers referred to and from the unchallenged statemerità 
of counsel in the argument before me. I do not intend to assert thàt 
any court <5an lawfuUy predicàte ia. décision upon facts ascertained in thîâ 
way, or tô encourage a loose practice in this respect; but, as coànsel for 
the parties bave argued upon an assumed state of facts, I prefér to veài 
my décision upon grounds other than the lack of information by an oSi'- 
cial certificate. 

It is not even contended that the gênerai laws of the United States 
providing for the removal of causes from the courts of a state to the United 
States circuit courts hâve been complied with in this instance, or that 
by virtue thereof this court has been invested with any jurisdiction of 
the parties or the subject-matter. Section 23 of the enabling act (25 U;' 
S. St. 683) is the only lâw relied upon to support the claim that the 
case has beten brought within the jurisdiction of this court. A close 
reading of this statute, however, wiU necessarily lead to the conclusion 
that such support cannot bé found there. This act clearly was intended 
to provide! for the'succession to the power and jurisdiction of the courts 
of the several territories which by the act were enabled to form state 
govemnifents, and enter the Union as states, and for the transfer of cases 
pending in said territorial courts to the courts respectîvely which should 
become succesSors thereof; and it is equally clear that by the terms of 
the act eadh case must be transferred direct ffbm the territorial court in 
which it was pending to the court which as to such case should be su&i 
cessor to such territorial court, and that, after the transfer so provided 
for shaU hâve been actually efiected, no second, transfer of the easefirom 
the court which shall hâve acquired jurisdiction of it to any other court 
can, by virtue of any provision of said statute, be lawful. This act does 
not provide for nor authorize the removal of any cause from any state 
court to any national court under any circumstances whatever. It is 
true that the statute is somewhat difficult to understand and to exécute, 
in that the United States circuit and district courts, which as to certain 
causes are made successors to the territorial courts, were not organi^ed 
in time to assume actual jurisdiction instantly upon the extinction of 
the territorial courts; and no rule is prescribed as to the time within 
which the written request, required in such cases as this to transfer them 
to the national courts, must be filed, and the provision that such re- 
quest must be filed in the prOper court is ambiguous. Nevertheless, 
when the object of the statute and ail its provisions are considered, there 
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is but little room for différences as tp its important requirements; for one 
thing there must be a -written request to hâve a case to which the United 
Stfitès is not a party transf'erred to a United ^tates court, or elseit must 
be, proceeded witb in a state court. ; , It may be assumed that the peti- 
tipn in this case pv the transfer to this court is sufiicient as a written re- 
.qilést,.fta nothing différent, eitber as to form or substance, is specifically 
required. ; The proper court in which to file the rçquest,:in my opinion, 
would be whatever court might, through its own officers, give etfect to 
the law, by causing the papers ;and record pf the proceedings in the 
cause to be placed in the custody of the officers of the proper circuit or 
district court. In my opinion a request might bave been properly filed 
in the territorial court during its existence; and, if so filed, the clerk of 
suoh territorial court would hâve been in duty bound to see that the 
papers and record, of the cause were in due time placed in the custody 
of the proper national court. On the other hand, I bave heretolore de- 
cided, in a case entitled Carr v.Fife, 44 Fed. Rep. 713, that the request 
was properly filed in a state court which had never assumed or exer- 
cised jurisdiction of the cause, butwhose clerk had, before the organi- 
zation of the national courts for tfae district, received actual possession 
of the record and papers pf the cause. I still hold to that opinion, and 
it is in harmony with the décision, made by Judge Knowles in the case 
oî Strashurger v, Beecher, 44 Fed. Rep. 209. But, obviously, in what- 
ever court the request may be properly filed, to be effective it must be 
filed in time to guide the officers of the respective courts in the actual 
transfer of the case, and it is too Inte atter the faet of succession by a 
state court shall bave actually occurred, by reason of such court having, 
with the knowledge and acquiescence of ail the partieâ, by a positive act 
assumed jurisdiction. For this reason, the request in this case was too 
late, and not effectuai to oust the state court of the jurisdiction which 
it had undoubtedly acquired. i 

This décision is not predicated upon the idea that by lâches or any 
act there has been a waiver of any right by eitber party, but upon the 
principle that where a state court has lawfully acquired jurisdiction of 
a cause no transfer of that jurisdiction to a national court can be made 
otheiwise than according to the provisions of a law authorizing it. 



DuNXON e< al. v. Muth et al, 
(Circuit Court, Di Montana. February 8, 1891.) 

Remotal oif Causes— CiTizENSHip— Action IN Tebeitoeial Cottbt. 

In an action broùght in a Montana territorial court, wtiere both défendants are 
citizen» oif the terrltory, and the two plaintlffis are respeotively cltizens of a statô 
and anothër territory, the admission oî both terrltorles as States wlll not make the 
suit à "oontroversy between citizens of différent states, " and removable nnder seo- 

' tioa 28 of thje Hohtana enabling act, providing that on written request ail cases 
pendlng in territorial courts shall be transferred to the fédéral circuit and district 
court» aftér admission, provided they -would hâve had jurisdiction when the action 
was cQmi|i,êuaed, had such cQurts existed. 
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8. Samb— Fbdbral Question. 

In an action in éjectaient, wtere it appears that both .parties claim under deeds 
from the trustée holding the légal titîe of a town-site on public lands, under tïie 
provisions of Rev. St. uT B. | 2887, and both claim to be cestuls que trustent under 
the statute, th» case Is removable, as involving a fédéral question. 

8. Samb — Delat in Application. 

The provision of aot March 8, 187.5, that the application for removal must be made 
at the t«ria at whioh the cause could be first tried, must be construed to mean at 
the first term at which the' pleadings were in a condition for trial; and, where it 
appears that the pleadings were lost, and had to be substitnted, an application four 
days after that was done makes a 8u£a.cient showing of diligence. 

At Law. Pétition for a writ of ccrtîorari. 
Coml.y & Foote, for petitioner. 
Toole (fc WaUace, for respondent, 

Knowles, J. This action, above named, was commenced in the dis- 
trict court of the first judicial district for Montana territory on the 7th 
day of June, 1887. It appears to hâve been an action in ejëctment to 
détermine the right to a town lot. On the 22d day of December, 1890, 
the défendant Albertos filed his pétition to remove said cause from the 
state court of Montana, in and for its first judicial district, where the 
same was pending, to this court. The said sta,te court bas refused to 
comply with the request in this pétition, and the said Albertos now ap- 
plies to this court for a writ of certiorari, requiriug the said court to send 
the papers in said court in said cause to this. 

The questions presented arise, in the main, as to the sufficiency of 
the pétition of said Albertos. Did it state facts sufEcient to show that 
it was a case within the jurisdiction of the fédéral courts? It bas been 
frequently held that the record of a cause mùst affirmatively show the 
jurisdiction of a fédéral court. The amount in controversy is alleged to 
exceed $2,000. This is sufBcient as to amount to show jurisdicliori. 
The controversy, it is alleged, is between citizens of différent states, and 
was when the suit was commenced. That Frederick Dunton, one of the 
plaintiffs, is now, and was at the time the action was instituted, a citi- 
zen and résident of the state of New York. Martha E. BuUock, the 
other plaintifF, is now, and was at that time, a citizen and résident of 
the state of South Dakota, and that both of défendants were then, and 
are now, citizens and résidents of the state of Montana. At the time 
this action was commenced the court will take judicial notice of the fact 
that there was no state of South Dakota or state of Montana. The de- 
fendants then were not citizens of the state of Montana, and this action 
at the date it was instituted was not an action between citizens of différ- 
ent states. It is contended, however, that if Montana had been a state 
in the Union at the time of the commencement of this action, and if 
this court had then been established, then it would hâve had jurisdic- 
tion, because then the action would be between citizens of différent 
states. This would undoubtedly be true, but the answer to it is, there 
is this "if" in the way. The jurisdiction of a court does not rest upon 
supposed facts, but actual facts. It is urged that the above is the true 
interprétation of section 23 of our enabling act. Thgit the jurisdiction 
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there conferred upon this court, as far as it concems cases pending 
in the territorial courts, was based upon this supposition. In support 
of this the case of Dôme v. Mining Go. , 43 Ped. Rep. 690, is cited. This 
case I think supports the contention of the applicànt, but I cannot agrée 
with the rule expressed in that case upou this point. In that case the 
learnèd court says: 

''The law pro vides that upon a written request ail cases sball be transferred 
to the fédéral circuit and district courts after admission, provided such courts 
would hâve had jurisdiction of ttie same under the laws of the United States 
when the action was cotnmenced, iiad such courts existed, and that as to such 
cases the fédéral courts shall be successors to the territorial court. New no 
circuit court of the United States can exist except in a state admitted into the 
Union. Then, to state the proposition differently, the enabling act gives ju- 
risdiction at the commencement of the action provided South Dakota had at 
thttt tiihe beën a state in the Union, and the circuit court organized therein. " 

The key to the doctrine hère asserted is that "no circuit court of the 
United States can exist except in a state admitted into the Union." I 
hâve been unable to find any authority for this. The graut of judicial 
power to the national government is as follows: "The judicial power of 
the United States shall be vested in one suprême court and in such in- 
ferior courts as the cbn^ress may from tîme to time establish," The ju- 
risdiction of thèse courts is defined to be as follows: 

"The judicial power shall extend to ail cases in law and equity arising un- 
der this constitution, the laws of the United States, and treaties made, or 
which shall be made, under this authority ; to ail cases affecting ambassadors, 
ôtlier public ministers and consuls ; to ail cases in admiralty and maritime ju- 
risdiction; to controversies between two or more states, between a state and 
a citizen of another state, between citizens of différent states, between citi- 
zens of the same state claiming lands under grants of différent states, and be- 
tween a state, or the citizens thereof, and foreign states, citizens, or subjécts. " 

This section was somewhat modified by the eleventb amendment to 
the constitution, but ïiot so as to affect this question. Nowhere in the 
constitution of the United States is the judicial power limited to state 
lines. In the case of National Bank v. Oounty of Yankton, 101 U. S. 129, 
the Unités States suprême court holds this language: 

"The territories are but political subdivisions of the outlying dominion of 
the United States. Their relation to the gênerai government is much the 
same as that which counties bear to the respective states» and congress may 
legislate for them as a state does for its municipal organizations. The or- 
ganic law of a territory talies the place of a constitution, as the fundamental 
law of the local government. It is obligatory on and binds the territorial 
authorities, but congress is suprême, and for the purposes of this department 
of its governmental authority has ail the powers of the people of the United 
States, except such as hâve been expressly or by implication reserved in the 
prohibitions of the constitution." 

Again: 

"Congress may not only abrogate làws of the territorial législature, but it 
ihày itself legislate directiy for the local government. It may make a void 
act of the territorial législature valid, and a valid act void. In other words, 
it haa £uU and 'Complète législative authority over the people of the territories 
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ànd ail the departtnents of tbe territorial govemments. It may do for the 
territoriea what tlie people under the constitution of tlie United States may do 
for the States. " 

I do not know of a more complète déclaration of the power of the na- 
tional govemment over the territories. That the extent of the législative 
and judicial power of the gênerai government within the provisions of ils 
constitution is limited only by the domain of the United States, is set 
forth in Tennessee v. Davis, 100 U. S. 257. The judicial power of the 
United States ought to be as extensive as its législative power. Tbe 
constitution and laws of the United States not locally inapplicable were 
extended to the territories. See Rev. St. U. S. § 1891. Some of the 
territorial courts were given jurisdiction over ail cases arising under the 
laws and constitution of the United States, such as is vested in the cir-i 
cuit and district courts of the United States. See Id. § 1910. If cob« 
gress had power to give territorial courts the same jurisdiction asis vested 
in the circuit and district courts of the United States, it could bave créa 
ated such courts in the territories. It is true that, as now constituted, 
the circuits <)f the United States circuit court embrace states only, but j 
cannot see why a circuit could not be enlarged by embracing the terri-, 
tory of Dakota as well as the state of South Dakota. Both are within 
the domain of the United States, and coyered by its législative and ju- 
dicial power. The proposition that no United States circuit court could 
be estabiished in a territory fàiling, the argument founded upon it faites 

It was claimed in this case that the case oî Express Co. v. Kountze,^ 
Wall. 342, sustained the proposition that a citizen of a territory might 
be consideréd a citizen of a state. The statute under considération in 
that case was a very différent one from section 23 of our enabling act. 
It was section 669 of the Revised Statutes of the United States, which 
provides: 

"When any territory is admitted as a state, and a district court is estab- 
iished therein, the said district court sball take cognizance of ail cases which 
were pending and undetermined in the superior court of such territory fropa 
the judgments or decrees to be rendered in which writs of error could havé 
been sued ont or appeals taken to the suprême court, and sball proceedto heair 
and détermine the same." 

In this statute no provision is made for any request to transfer a cause 
of a fédéral character to the United States district court. The statute 
itself makes the transfer. There is no provision therein that the suits 
should be of a fédéral character when commenced, as in section 23 of 
said enabling act. When Nebraska was admitted into the Union, the 
plaintiffs in that case became citizens of Nebraska, and the défendant 
was a citizen of New York. Sere was a case within the fédéral juris- 
diction, — a case between citizens of différent states. The court in that 
case says: 

"It is true there is no direct averment to this effect, [that is, that the suit 
was between citizens of différent states,] but it is tbe necessary conséquence 
of the facts stated in the pleadings that the parties to the suit were citizens 
of différent states." 
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iThe'sùpfeme' court of the Ucdtbd. States dûessay in several cases that 
a'cîtfeen 'ô'fl'ft territory is not oiie^ of a state* In the^caSe ôf New Orlearis 
V. Winter, 1 Wheat. 91, Chief Justice Maeshall, in speaking for the 
courfi^says: ,.,, ^ . ■., ,:; ■ ■. î, .; , 

'.'It hMS beeb atfcempted to distingiiisb a territory frora -the District of Co- 
lumiji^i but the court is ;6f iopinion that tliis distinction cannot be raaintained. 
Tliey:may differin many .respects, but neitlier of thera is a state in the sensé 
inwiiijCh tliat term is used in the constitution. Every reason assigned for 
thë,p'pinion of the court that a citizen 6f Colutnbia was not capable ofsuing in 
thé'courts of the Ùnitied States under the judiciary actis equally applicable to 
a citizen of a territory." '^ 

;In tbflicase of ffepôtjra y. Elkey, 2 Craneh, 445, that court had held 
that ttofcitizens of ithe District of Columbia Were not citizens of a state, 
aad coiuld not sue in thé courts of the United States as citizens of a state. 

In the caaeof^amejf V. Baltimore Oity, 6 Wall. 287, the same court 

8ays:iVj,J ,,■;.:■,■;,■,.■ 

"Thèse rulings [speaking of those in thé casés pf ffepburn v. Mîzey, and 
Nèmbrtéàiisr. Wintef, Sà^ra] hâve never beendisturbed, but the principle 
asserted bas been acted upon eveï since by thecourts wfaen the point has been 
raised/''" 

i^Ç!!ftn!it be maintained that the court in Express Co. Vw iffbtmfee intended 
to'oyeprule.tliose cases, or assert that the citizens pf a territory might be 
conèidèred las citizens of a state? 

„ , Tbe çôiirtin Dorne v,- -Mining Go., supra, it appears would base an ar- 
gupoeïit ifpon the fact|thiaf; neither the court ribr attorneys iri the case pf 
Gàffr^ey^^ GiUette, 4 Dilï. 264,, àllude to the fact that the fédéral court 
hâdr,no jurisdiction, bcQâuse one party was a citizen of a territory when 
the actipn was cpmmenced. It is not a very satîsfactory grouud upon 
which to.base a ruling that a court did not décide a ppint which might 
bave been raised in a càëe. , 

IdÎ ,^e case pf 4™^ Y- J^a^'^'oad Co., 4 Dill. 260, a case which précèdes 
tbfl cftse-pf Qaffney V. Gûlette, .supra,in said repprtthe circuit court of the 
ÏJnitedbStates for Cplpradp does décide that a territorial cpurt cannot be 
considered a state court. 

For, thèse reagons I bave arrived at the cpnclusioii that défendants 
caiinpjt'.be considered as citizens of Montana when tbis suit was com- 
rnencédj and, in the light pf the judicial décisions, I hold it is not proper 
to interpret the 23d section pf our enabling act as attenapting to confer 
jurî'sdiçition on tbis court of .actions between citizens of à territory and 
citizens pf a. atate. Tbe attempt to interpplate into that- section 23 the 
wordsj,, ,''bad Montana been a state,", is not warranted, and should such 
woirds be, placed in the statute, it would be an attempt tp found the ju- 
risdictiori of tbis court upon a supposition, and not upon a fact. 

The next point is, does the pétition show that this is a case arising 
lïnHëi*' tlïelaws and coijstitutiqri ,bf the United States? The only facts 
set fortb, in the pétition which deserves considération upon this pointare 
as follows: 
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"That said suit is one arising underthe laws Of the United States, in tliis, 
to-wit: Both parties plaintifC and défendant claim to be cestuis que trustent 
under the provisions of section 2387 of tlie Bevised Statutes of the United 
States, and the trustée created by said section" 2387 has, it is alleged, issued 
deeds for thé sàme named premises.or town lot to botii plaintiils, alleged 
predecpssors in interest, and to tlie défendants, and the construction of sec- 
tion 2391 of the U. S. Bevised Statutes will during the trial of said suit be 
called in question to détermine which of said alleged deeds, iî either, hâve 
been issued eontrary to the provisions of section 2387." 

Previous to this allégation in the pétition it had been stated that the 
action wàs one of èjectinent, wherein the plaihtiff seeks to eject de- 
fendants from certain lands and premises, and that the cause of action 
arôse within Montana. The pleadings in the case are not exhibited in 
this application, and hence this court is left tO consider the application 
for the writ of certiorari upon the pétition alone. It is easy to see whére 
this application could hâve been improved, and tosuggest facts which it 
would hâve been better to hâve alleged. I hâve had some difBculty in 
determining whether, under the allégations in the pétition, it does suffi- 
ciently appear that this is a case arising under the laws of the United 
States. 

It was decided in Water Qo. v. Keyea, 96 U. S. 199, that facts showing- 
the case is one arising under the constitution or laws of the United States 
should be stated, and no legàl conclusions; or, in othér words, it is nôt 
sufficient for a party in his pétition for removal to allège that the case is 
one that arises under the constitution and laws of the United Stajtes or 
under any spécifie law. The application in this case, however, setsforth 
that both parties claim under deeds froro the trustée creàted bysàici sec- 
tion 2387 of Revised Statutes of United States, and that both claim to 
be cestuis que trustent under said statute. In this case the predécessors 
of one of the parties to this action or the other party must hâve been the 
one for whom the trustée, provided for iri said section, received title to 
said premises; which one will dépend upôn a prôper construction of said 
statute. Ih the case of Van Allen v. Railroad Co., 3 Fed. Rep. 646, it 
appears that the plaintiffclaiméd a town lot, and in the answer the de- 
fendant alleged the town lots of plaintiff were held by him under the 
provisions of the town-site act of congress, and that he never had pos- 
session, and his claim under said act of congress, was fraudulent and 
void, and it was held thei case ihvolved a fédéral questipn. In the case 
of Cohens V. Virginia, 6 Wheat. 264, it was held: 

"A case in law or equity consista of therjgbt of onepàrty as well as oflhe 
other, and may truly Ije said to arise under the constitution or a law of tiiè 
Uniied States, whenever ils correct décision dépends on the construction if 
either." t 

I feel that the correct détermination bf this case dépends upôn the 
construction of said section 2387, and that the pétition states facts suffi- 
cient to show this. 

As to thé question of diligence, I think that sufficiently appears. In 
the case of Èhckwell v. Braun, 1 Fed. Rep. 351, itwas held "that the 
words ' at the terin at which said cause cdùld be first tried,''cdfitained 
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în the act of March 3, 1875, relating to the removal of causes, meant the 
first ferm at which the pleadings were in condition for triai." In the 
case of Whilehome v. Insurance Co., 2 Fed. Rep. 498, it was held that, 
lindef the said act of March 3, 1875, a cause could be removed at the 
térm following the completion of the pleadings. While the removal in 
this case was not asked until some time after Montana became a state 
in the Union, it does appear that the pleadings in the case had been 
lost before that time,. and had to be substituted, and that the applica- 
tion for removal to this court was made within four days after this was 
done. No more stringent rule should be required in a case for removal 
arising under the 23d section of our enabling act than under the provis- 
ions of theact of March 3, 1875, providing for removals from state courts. 
I hold that the writ shquld issue as prayed, from what appears in the 
pétition. 



In re Secretary of Teeasury of United States. 

ICifcuit Court, 8. D. New York. March U, 1891.) 

BminentDomaik— CoNDBMNATioN BT UsriTED States— Pba-Cticb. , 

Act Gong. Ang. 1, 1888, (25 St. at Large, 357.) providës tliat condemnation 
8nit9 in bebalf of the United States ;to acquire lands for public use are to be con- 
ducted, as to matters of practlce, in the fédéral court having jurisdictlon, in con- 
formity, "as near as may be, to the praotice, pleadings, forms, and prooèedings ex- 
isting at the time in lika causes in the courts of record of the state " in which such 
fédéral court is held. JSeld, that the practlce to be foUowed is that provided for 
oondemnation. snits in gênerai, and In condemning land in New York the excep- 
tional proceeding provided for the board of éducation of New York city by Laws 
1888, c. 191, cannot be adopted. 

Prôceeding to Condemn Lands. 

Edward MUcheli, U. S. Atty., for petitioner. 

Shipman, Larocque & Choate, Geo. 0. De Witt, Jr.,John H. Bird, N. B. 
Sanborn, J. Frédéric Kemochan, Hand <fc Bonney, Platt & Bovoers, Ander- 
sen & Howlànd, Vanderpod, Owmmg & Goodwin, and Strong & Gadwalader, 
for défendants. 

WA.LLACÉ, J. This is a prôceeding by the secretary of the treasury 
tb acquire reaV esta te in New York city for the United States for the site, 
of a new çustom-house, under the authority conferred on him by the act 
of congress of September 14, 1888. By section 2 of that act, the secre-: 
tarybf the treasury isauthorized, in his discrétion, "in lieu and stead of 
a purchase of a site for an appraisers' warehouse only to purchase'or ac- 
quire by condemnation a site embracing an area sufBcient for the érec- 
tion of a new custom-house building in addition to said appraisers' ware- 
bouse, or to purchase two sites in the vicinity of each other in said city 
of New York suitable for both of said purposes." The section appro- 
priâtes a specififed sum of money, "to be available only in case the single : 
site for bop custom-house and appraisers' warehouse, or two sites in the 
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vieînity of each other, shall be purchased or acquired as herein set 
forth." Section 3 of the act provides that no part of the sum appro- 
priated shall be expended for any site, "until the state of New York 
shall cède to the United States exclusive jurisdiction over the same dur- 
ing the time the United States shall be or remain the owner thereof, for 
ail purposes except the administration of the criminal laws of said state 
and the service of civil process therein." Since the secretary of the 
treasury instituted the présent proceeding, and after he had caused a 
map to be filed for that purpose of the real estate now sought to be ac- 
quired in the office of the register of the city and county of New York, 
congress has enacted that a new custom-house shall be erected in the 
city of New York on the site "which has been selected and designated 
therefor by the secretary of the treasury." This act authorizes him to 
sell the présent custom-house property in the city of New York, and ap- 
point five commissioners, who shall be charged with the érection and 
construction of the new building. Owners of the real estate bave ap- 
peared to interpose objections to the proceeding. They object that the 
secretary of the treasury is not authorized to acquire title by condem- 
nation, unless in the event of the sélection of a single site forboth an 
appraisers' warehouse and a custom-houae; that he is not authorized to 
proceed until after advertising for proposais; that a cession of jurisdic- 
tion over the property by the state of New York is a condition précèdent 
to his r^ht to proceed; and that the présent proceeding does not con- 
form, as by law it must, to the proceedings in like causes in the courts 
of record of this state. Thèse objections hâve received the considération 
which they deserve, in view of the importance of the interests affected 
by the proceeding. None of them, except the last, seems to bave suffi- 
cient merit to require discussion. The last is a serions one, and in my 
judgment is insuperable. 

Condemnation suits in behalf of the United States to acquire lands for 
pubic use are, by the act of congress of August 1, 1888, to be conducted, 
as to matters of practice in the fédéral court having jurisdiction, in con- 
formity, "as near as may be, to the practice, pleadings, forms, and pro- 
ceedings existing at the time in like causes in the courts of record of the 
etate" within which such fédéral court is held. 25 St. at Large, 357. 
It has been decided by the suprême court that a proceeding to condemn 
jand for public use is a suit at common law. KoM v. U. S., 91 U. S. 
867. Consequently, irrespective of the terms of the fédéral condem- 
nation act, conformity of procédure is required, as in àll suits at common 
law, by section 914 of the Revised Statutes of the United States. Were 
;t not that the procédure to be pursued is thus defined by congress, it 
would be compétent for the fédéral courts to adopt any appropriate pro- 
cédure which would afford the parties interested in the lands an oppor- 
tunity to présent évidence and be heard respecting the value of their 
property; and this court would therefore be atliberty to adopt orreject, 
at its option, any procédure prescribed by the laws of the state. The 
right of eminent domain may be exercised by the gênerai govemment with- 
in theseveral states without their permission, and cannot be tramm^eled by 
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any obnoxious restrictions by state laws; and, in the absence of régulation 
by congress, :may be asserted by any method to obtâin lands for public 
use which was recognizéd as appropriate wheh the fédéral constitution 
was adopted. But oongresa ' bas seen fit to déclare that when a suit is 
brought it shall be cûnducted modally as to matters of form and practice, 
in conformit}'- to the pràctice existing in likesuits in the state court; and 
the question now is whèther .the procédure which has been adopted in 
the présent case does so oonform. i 

The législature of this state in 1890 revised the laws for the condem- 
nation of real property for public use, and embodied their revision un- 
derthe titl'e oi the "Condemnation Law" intheiCodeof Civil Procédure. 
Sections 3357-3384. Thèse Code provisions regulate the pràctice, plead- 
ings, form, and mode of proceeding in the courts of this state in ail 
causes for the condemnation bf real property for public use. Section 3383 
repeals ail pre-existiug acts, and parts of acts, saving, however, and ex- 
empting from the repeal ail proceedings in behalf of the city of New York, 
and any pf its boards or departments. This exemption includes the 
board of éducation of tbe city of New York, and saves to it a proceeding 
to acquire lands for school-sités, authorized by chapter 191, Laws 1888. 
In instituting tbe présent application, the law officers of the government 
hâve adopted the proceeding thus specially saved to the board of édu- 
cation of New York city by the law of 1888. The présent proceeding, 
theretore, conforms to thé. pràctice in the state court in an anomalous 
case, or a class of exceptéd casés, and does not conforra to that in sini- 
ilàr causes genérally in the state courts. It niay beconceded that a suit 
or proceeding to condemn land for a school-'site is a "iike cause" to the 
iireseut; but so are ail theiproceedings or Suits to which the Code pro- 
visions apply. Thé cause of action in ail is the assertion of a right to 
condemn property for a public use. But the précise question is whethër 
the existing pràctice in the dourts of this state, to which this court is to 
.eonform.as riear A^îxxay' be, is that whieh obtains in like suits genérally, 
-or that which obtains iii soîne spécial and exceptéd class. What is meant 
• by/the words "conform as near as may bè" has been judicially declared 
:by the suprême court in Meulroad Co. V. Horsii 93 U. S. 291. The lan- 
.gùage is intendéd todevolvé upon the fédéral courts the power to reject 
ifliny subordinaté provisions in state statutes regulating pràctice which in 
.their judgment W/t)uld unwisely incumbèr the administration of the law, 
-or tend tôdeleat the endSiof justice in the fédéral tribunal. Subjectto 
ithis réservation of discretionary power, the fédéral courts, in condemna- 
tion suits and common+law suits, are'to cortform by âdopting the pràc- 
tice and procédure which. itbe state courts would foUow in a similar suit. 
Thisithey cannotdo wit&.any certainty, unless the rule of conformity is 
found in the pràctice and procédure in similar causes genérally, and not 
iiithat which may obtainabnormallyi or in similar causes exceptionally. 
Jllustrated by the presèiiitcase, if the state itself, or any bf its municipal 
corporations, èxceptMèwi York city, or any other corporation or natural 
person, authorized by lawltoacquire real property for a public use, in- 
«titutes condemnation /proceedings in the courts ôf this state, the prac- 
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tice and procédure in the suit are uniform, while eacli of the excepted 
prQceedings .bas a , law; and praçtice paquliarj to.itself; and, unless the 
gênerai law supplies the rule qf cpnformity, this court would be wholly 
at a loss to détermine which one of the several excepted and spécial laws 
should control its praçtice and prpceedings. . 

There are important and radical différences between such a proceeding 
as the board of éducation is authorized toadopt and the suit for condem- 
nation which the Code prescribes for suitors generally. Thèse are found 
in the provisions for giying personal notice of the proceeding topropeirty 
owuers, for protecting the rights of absent or unknown owners, and for 
securing the paymeht of the cofnpensation awarded to the owners be- 
fore they are compelled to surrend er possession of their property. The 
provisions of the gênerai law are carefully framed to proteet the rightébf 
the property owners. If they are unnecessarlly stringént in that behalf 
those of the spécial act in favor of the boa.rd of éducation are unneces- 
sarily làx. By the board of éducation #ct, liotice pf the proceeding is 
given by advertisement only. If the owners are not known, or are ïiot 
fuUy knOwn, a général award ÎS iiiade without specifyirig what they are 
entitled to respectively. Thé owners are dispossessed before their com- 
pensation is paid or depbsitèd with thé cWrt. TPhùs it may hapipen 
that they do not bave an oppbrtunity to be heàrd; as to the \':alue or 
their property. They are left to a litigation betweéû themselves aai to 
the part that each is tb receive; and, in ahy event, are left to coUect 
their compensation from the comptroller of the city. If this court were 
at liberty to exercise any discrétion in aelecting' ià prooeéding tq'i be 
^opted 4P a case ilike the presépt.it certainly, would. inotapprove onèin 
which the property owners cao be dispossessed beforé their awards are 
paid, arid may be lefttp ppUect their Compensation of the United States 
by suçh remédies as thst^overoment affords. There are prq visions in 
the genergl' ciondemnatiQn law "which would doubtleisfs embarrasa the gov-; 
prnment in ^ oondemnation suit, if a strict «otnpUanôe with them wei» 
necessary. , j^nd in sel^jcting the présent proceeding ,'the. law officerà pi 
the government bave probably considered, thftt the TJnited States ought 
not to be compelled to resort to a aviit in which the; pétition must statë 
the facts showing the necessity of the acquisition of the property ifo* 
public use, and that thérehas been an effort to acquire it by purcbase. 
XJndoubtedIy the Code provisions are designed to permit the property 
owners tpcqntest the necessity of the acquisition ôf the property sougbt 
to be.çondemned, and to deJeat a condemnatioji,. unless prior to institua' 
ing suit there^has been. a ireasonable attempt to acquire it by purcbase.' 
But thes^are matters which go to the sbbstanctj of the right to acquire 
property by çondemnation., They are not matters of form or praçtice 
or pleading; they are of the essenceof the cause of action. Consequently 
if thèse obno^ipus avertpents should beomitted; in a pétition in behalf 
of the United States, it would seem; that the pétition iVould nevei'thelesa 
conform asnear as m^iybe tp the requirements of jûie Code. Thelap 
plicatiop is dismissed; ,' 
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United States ex reî. Hûidekopbr v. Macxjn County Coubt et ai., 

(two cases.) 

United States ex rd. Stbatton v. Same. 
{Circuit Court, N. D. Mlssmmi, M. D. March 3, 1891.) 

L ISSUK OP COUNTT WaRBANTS— MANDAMCS. 

Mandamus having been granted requiring the county oourti to draw warrants 
in favorof relators, payable out of "the gênerai f unds of the county, " the warranta 
were drawn accordingly, but, at relators' request, other warrants were drawn on 
another fund in lieu of the warrants already drawn, and were issued to relators. 
Héld, that the latter warrants were issued pursuant to the writ of mandamus. 
S. Taxation— Patmbnt—Cojjntt Warrants. 

Under Gen. St. Mo. 1865, o. 88, § 46, providing that county warrants are receiv- 
able in disoharge of "^any cOunty or city revenue, license, tax, assessment, âne, pen- 
alty, or forfeiture, " suoh warrants are receivable in payment of a spécial tax levied 
for pajrment of county bonds, though the priority in whioh such warrants are re- 
quired by law to be t>aid Is thereby defeated. 
S. CouNTï Warrants— CoNSTiTBTioHAL Law. 

Aot Mo. Feb. 28, 1873, providing that several warrants may be issued for one 
daim against a county, Instead of issuing a single warrant, as was provided by the 
existing law, does not se change the administration of county finances as to impair 
the remedy for the collection of outstandipg warrants. 
i. AsBiQiniiENT 07 Wari^nt— Fayment or Taxes. 

Where warrants harë been received from an assignée thereof In payment of 
: taxes, and such payment bas been appTOved by the county court pn the settlement 
of the accounts of the county treasurer, suoh payment will be oonsidered sulâcient, 
tbougli the assignment was not in the form required by law. 

Application for IfandawtM. 

Thèse cases are rriaridarmia suits, originally brought in the United States 
circuit court for the westerA district of Missouri, when Maçon county 
was attached to that district. They were recently transferred to this 
court, and since the transfer certain motions hâve been filed therein by 
the relators, to which motions the respondents hâve filed a return. The 
cases hâve been submitted on a motion to quash the return, and also on 
a plea to the jurisdiction. With a few exceptions^ the material alléga- 
tions of the motions are not controverted by the return; but, as the case 
is somewhat complicated, a statement of the material facts alleged seems 
to be neçessary. 

In the year8l875 and 1877 the relators severally recovered judgments 
against Maçon county on coupons of county bonds issued in May, 1870, 
to aid in the construction of the Missouri & Mississippi Railroad, There- 
after, in September, 1879, the county court caused warrants to be drawn 
on the county treasurer for the amount then due on said judgments. 
The warrants were drawn after the issuance of peremptory writs of man- 
darnm commanding the county court to draw warrants in payment of 
relators' judgments. It seems that the warrants as at first ordered to be 
drawn were made payable out of "the gênerai funds of the county, not 
otherwise appropriated," that might at any time be in the treasury; but 
such warrants, if they were in fact issued, were soon canceled, and, in 
lieu thereof, other warrants were issued, at relators' request, payable out 
of the "Missouri & Mississippi Railroad fund," which was a spécial fund 
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by law authorized to be created by an annuàl assessment of one-twen- 
tieth of one per cent, on ail the property in tbe county, t» retire bonds 
issued to said Missouri & Mississippi Railroad Company. The warrants 
so drawn on the spécial fund were presented by the relators to the county 
treasurer for payment on September 27, 1879, but were not paid for 
want of funds, and but a small sum bas as yet been paid thereon. By 
the laws of the state which hâve been in force for more than 25 years 
county warrants are made payable out of the fund on which they are 
drawn, in the order of présentation for payment. The presentment of 
a warrant to the county treasurer for payment, although it is not paid, 
entitles such warrant to be registered, and to priority of payment over 
ail warrants that are subsequently presented. The law of the state also 
in force when the several debts due to the relators were contracted pro- 
vided, in substance, that a county warrant drawn in payment of a claim 
should be for the whole amount of the claim, and that only one warrant 
should be drawn for the amount allowed to any person at one time, (1 
Wag. St. p. 415, § 32;) but in the year 1873 the statute in question 
was so amended as to permit any number of warrants to be drawn, at 
the option of the creditor, in payment of any county debt exceeding 
$25, if the total sum drawn does not exceed the debt. By virtue of 
otber provisions of the laws of the state, county warrants cannot be as- 
signed merdy by a blank indorsement, but must be indorsed in full. 
It is also the law that county warrants may be received in payment of 
taxes levied for county purposés, and county collectors are specially en- 
joined to receiVe them in payment of such assessments. Rev. St. Mo. 
1889, § 3205. It is provided, however, that before the county treasurer 
shall receive warrants from the collector in discharge of county taxes, the 
latter officer shall make ont a list of the warrants, verified by bis oath, 
specifying the number and amount of the same, and from whom received, 
and the date of receipt, the same to be filed with and preserved by the 
county treasurer. Rev. St. Mo. 1879, § 5371. 

The relators allège, in substance, that during the year 1889 the county 
court of Maçon county drew a large number of small warrants, ranging 
in size from $1 to $40, on the spécial Missouri & Mississippi Railroad 
fund, in payment of coupons on Missouri & Mississippi Railroad bonds, 
which were presented to the court for allowance and payment during tbe 
year; that thèse warrants were duly presented to the county treasurer 
for payment, and the date of présentation noted thereon; and that there- 
after divers and sundry tax-payers made use of the same to pay their 
county taxes, including therein taxes belonging to the spécial Missouri 
& Mississippi Railroad fund, on which the relators claim to bave a prior 
lien by reason of the présentation of their warrants in September, 1879, 
as before stated. Relators charge that some of the warrants so used to 
pay taxes were not assigned in accordance with the state law to the per- 
sons who made use of the same to pay their taxes; that others were as- 
signed to a number of tax-payers jointly, and were used by them coUect- 
ively to pay the several sums due from them to the county for taxes; 
v.45F.no.6— 26 
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that the county treasurer in his settlenient with the coUector receîved 
said warrants as cash, without requiring the coUeotor to verify the list 
of warrants returned, as the laW of the state required; and that, notwith- 
standing such irregularities, the county court approved the trea8urer's 
action in accepting èuch warrants, whereby a large sum, to-wit, $360.37, 
■vyas nominally paid into the spécial Missouri & Mississippi Railroad fund 
duripg the Vear 1889, and, in effeet, appropriated to the payaient of 
warrants dràwn on said fund, long subséquent to the présentation of re- 
latôra' warrants. The information further charges that the irregular pro- 
ceedings last mentiofied were taken by collusion between the varions 
county officers, — to-wit, the collecter, treasurer, <«tnd county judges, — ^to 
prëvent'the payaient of relators' warrants, and to deprive them of the 
priority to which they are entitledvbxit this allégation of collusion be- 
tween the county officers is explicitly denied by the respoiidents, the 
latter insisting that in ail their officiai' acts they havecomplied with the 
laws of the state, and that, if ônyôf the warrantsf received in payment 
of taxes were nbt propérly asèigned, it was in:érely through inadvertence, 
and in rio wise impaired the right of the several tax-payers who owned 
said warrants to use them in paying county taxes. Thé relief prayed 
for is that the court will adjudgë, first, that the aets of the several re- 
spondents above mentioned are in contenïpt of the pi'ocess of tbis court; 
that tbe settlement taade by the county trea;surer with the county court, 
whereby thesùmof $360.37 was nominally paid into the county treas- 
«ry; and ftppropriatedt on warrants' iS8u«d in 1889, be set aside; that the 
spécial Missouri & Mississippi RailrOad fund' be charged with said sum 
of $860.37, and that the sànie be distributed among the relators; and 
generally the relators pray that thiS^Jôurt, from this time forth, willtake 
upon itself the administration of the Missouri tSi Mississippi Railroad 
fund, by requiring the county ooùH and couhty treasarer trt file ih this 
court each- year,:until relators' wariants are paid,a detailed statement of 
the moneys paid into and withdrawn ' from sàid'fund, and a full report 
of their administration Of the same^ ' 

Joseph Sh^pen and Qanningha'ni;i& Eliot, îoT tèla,tors. 

Bèn E. QùOirie, B. R, Dysart, and E. G. Mitchéd, for respondénts. 

Tbayïb,' J;, iaftèr shding Ihe facts as àbove.) The first question to be 
considered 'i& jurisdictiônaL 

1. The respondénts apparently concède, and for présent purposes I 
fihall assumé, that the court bas power to entertâin thèse motions if the 
warrants now held by relators were issued in obedieniee to process of the 
United Stafes circuit court for the Western district of Missouri. I-âhall 
assume that relators are right in asserting that an unlawful aCt or séries 
of actâ committed by county officers With interit to defeat the payment 
of county- warrants, Wliich they bave beèn ooiïipèliéd to issue by the 
mandate of a court of compétent jurisdiction, aiàonnts to a contémpt of 
its authority, and rnay be so treated. The respondénts coutciidj how- 
*ver, and this seems td be the only ground of thuiï objeclion io the ju- 
risdiction, that the warrants liere involved were not issued in obédience 
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to ju^icial process of any eortj that they were drawn by the county court 
of Maçon countyinerely at tjile request of the relators, and are in no sensé 
theoutcoraS'Ofih^mandamus proceedings in which the motions hâve 
been filed.i If the facts are as they aver, I hâve no doubt that the ob- 
jection tothe jurisdiction is welj taken. I can conceive of no ground 
on which the pourt,.upon a mère motion filed in thèse cases, could in- 
quire into the varions acts complained of, or undertake to afford redress 
for the alleged wrongs, unless it be on the ground that the relators' war- 
rants were obtained by meana of process issued in thèse suits, and for 
that reaçon are entitled to protection by further supplementary proceed- 
ings bad therein. But the assumption that relators' warrants were not 
issued in obédience to writs of ■mandamvs does not seem to be well 
founded. The contention is based solely on the fact that the relators 
petitioned the county Court to draw warrants on the spécial Missouri & 
Mississippi fund, in payment of theirjudgments.after the court had or- 
dered warrants to be drawn on the "gênerai fund," and that the court 
granted suoh request. This fact, it is urged, places the warrants now 
held by rel$tors on the same footing with warrants drawn by the county 
court of its own volition, in the ordinary exercise of its auditing powers. 
But it does not appear, and the ret.urn does not allège, that the relators 
ever accepted the warrants as originally drawn on the gênerai fund as a 
compliance with the wtits of mandamvs, or that such warrants ever passed 
out of the possession of the county. The fact is that relators' warrants 
were issued "in lieu" of those originally ordered to be drawn, and that 
the relators accepted them as beirig in compliance with the writs of man- 
damus. The flrst warrants were not paid, as respondents' attorneys con- 
tend, by the issuance of the second warrants. The order of the county 
court merely provided that warrants on the Missouri & Mississippi 
fund should, bejissued in lieu of those previously ordered to be drawn, 
the intent bejng evidently to substitute the former for the latter, and 
thereby comply .with the writs of mandamus in a manner satisiàctory to 
the-rejatorg..' The warrants issued to the relators were also drawn on a 
fund that was properly applicable to the payment of their judgments, 
and the drawing of warrants on the Missouri & Mississippi fund y?as a 
substantial compliance with the writs of mandcimus. If tjîe relators saw 
fitto deraand warrants on that fund, and the county court thought proper 
to accède to the request, both parties intending that the act donc should 
be acceptedas a compliance with the writa oîrrumdamus, the court should 
80 treat it^and thus give effect tothe intent of the parties. Viewing the 
matteriorthatlight, I accord ingly hold that relators' warrants were ob- 
tained Uyvirtue of process heretofore issued in thèse suiis, and that the 
plea to th^ j'.irisdiction oftho court should be overruled. 

2. Il accordiugly bccomus ncoissary to cousider the; motions on their 
merits. The returu aduiits thaï respondents hâve done the several acts 
complained of, but dénies that the acts done are illégal, or that they hâve 
been done with iut<?n t to deicut t,h>j payment of relators' warran ts. There- 
.fore tlte motionjto quîish rai;?us tho question whether such acts are lawJul 
or unlawl'ul. Furthermoré, the motion to quash the returu is an ad- 
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mission of ail material matters of fact therein alleged; and, as the returh 
avers that the respondents hâve neither combined nor conspired to obstruct 
the collection of the relators' warrants, but in ail of their officiai acts hâve 
endeavored to comply with the laws of the state as by them understood, 
it must be taken for granted on this hearing that such is the fact. 

There appear to be three grounds on which the officiai action hereto- 
fore taken by the çespondents is challenged. In the first place, it is said 
that they had no right to reçoive county warrants in payment of the 
spécial Missouri & Mississippi Railroad tax of one-twentieth of one par 
cent. , and that their action in this respect was unlawful. This claim, 
however, is not made with much apparent confidence, and in my judg- 
ment there is no ground upon which it can be sustained. The fact is 
that county warrants bave been receivable for county taxes for more than 
25 years. Gen. St. Mo. 1865, c. 38, § 46, p. 232. Such was the law 
-when relators' bonds were issued, and the statute is very gênerai in its 
terms. County warrants are made receivable in discharge of "any county 
or city revenue, license, tax, assessment, fine, penalty, or forfeiture." 
Language could hardly be made more comprehensive. It has been the 
common practice for many years to receive county warrants in payment 
of county taxes of every description, and I atn not aware that the prac- 
tice has ever been called in question. It is argued that by permitting 
taxes belonging to the spécial Missouri & Mississippi fund to be paid in 
warrants, the préférence by law accord ed to warrants first drawn thereon 
and registered, may be defeated. This is no doubt true, but it is equally 
true of warrants drawn on ail other funds. The practice of receiving 
warrants for county taxes tends to defeat the payment of warrants in the 
order of priority, do matter on what fund they are drawn. Relators 
hâve no more reason for saying that warrants are not receivable for taxes 
■belonging to their fund because such practice defeats priority than the 
holders of warrants drawn on other funds. Therefore, the argument em- 
ployed is entitled to no weight, and must be overruled. 

It is next contended that by the law enacted Pebruary 28, 1873, (Sess. 
Laws. Mo. 1873, p. 30») permitting county warrants to be subdi- 
vided, so changed the law with respect to the administration of county 
finances, and so impaired the remedy for the collection of the relators' 
debts, which was in force when the debts were oontracted, — that such law 
is inoperative as to them. They accordingly claim that the respondents' 
action was illégal in accepting in payment of taxes due to the Missouri 
& Mississippi fund warrants that had been subdivided into small sums, 
pursuant to the act of 1873. I am compelled to hold that that this po- 
sition is untenable. In my judgment it is not supported by either of 
the décisions cited by relators' attorneys, to-wit. Von Hoffman v. Quincy, 
4 Wall. 535, and Edwards v. Kearzey, 96 U. S. 595j or by any of the 
authorities therein referred to. The act of 1873 did not attempt to alteir 
the obligation of the county on any of its outstanding contracts, or to 
change thé remedy for their enforcement. It facilitàted to some exteiit 
the use of coimty warrants in paying county taxes, and this ia ail that 
can be alleged against it. 
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Under the law as it stood in 1870, when the relators' bonds were is- 
Bued, it was possible to make use of county warrants in paymentof taxes 
quite as extensively as they may now be used under the act of 1873. 
The law ai that time permitted them to be assigned, and did not limit 
the number of persons who might be named as assignées. A number 
of joint assignées of a warrant might lawfuUy use the same to pay taxes 
severally due from them to the county. No law of the state then or now 
in force, so far as I hâve been able to find, either in express terms or by 
necessary intendment, prohibited such a practice. For some reason — 
very likely to facilitate the transaction of business in some of the poorer 
counties of the state, where warrants were in common use — the légis- 
lature saw fit to pass the act of February 28, 1873, which I think it 
clearly had the right to do, inasmuch as it did not thereby interfère with 
any vested rights. 

It is finally urged that the respondents violated the law in accepting 
warrants in payment of taxes due to the Missouri & Mississippi fund 
that were not properly assigned. It is said that the collecter violated the 
law in receiving such warrants for taxes, that the treasurer violated the 
law in accepting them from the coUector as money without a sworn list, 
and that the county court violated the law in approving the treasurer's 
settlement. It is undoubtedly true, as relators contend, that the légal 
title to a county warrant does not pass unless it is assigned by a full in- 
dorsement, in the mode provided by statute. It is also probably truO; 
that the statute contemplâtes a leg^, rather than an équitable, assign- 
meht of a warrant, before it may be uséd by an assignée in payment of 
county taxes. There is not even a suggestion in thèse motions, how- 
€ver, that the varibus tax-payers who used wairrants to pay taxes were 
not in good faith the équitable owners thereof; and, farthermore, it is 
shown both by the motions and the return, that the action taken by the 
<3olleetor and treasurer in the matter now under considération was ap- 
proved by the county court, acting in a judicial capacity, when thecounty 
treasurer made his annual settlement. Under thèse circumstancen the 
court can grant no relief, even though some warrants were received in 
payment of taxes that were not regularly assigned| and even though the 
list returned by the coUector to the treasurer was not properly verified. 
In the case of State v. Winterbottom, 123 TJ. S. 215, 8 Sup. Ct. Rep. 98, 
it was expressly held that it was compétent for the county court, in its 
settlement with the county treasurer or coUector, to waive ail such ir- 
regularities in the mode of receiving warrants in payment of county taxes 
as are hère complained of. Referring to the coUector, and his right to 
receive warrants in payment of taxes, the court said: 

"He had a right to receive coanty warrants in payment of taxes. The law 
* * * déclares it to be his duty to receive them. Whether they were re- 
ceived by him under the exact circumstances which the law directs as to orig- 
inal ownership or assignaient tothe party who presented them were matters 
for which he might havé beéh called to accoûnt by the county court, and that 
body, in making the settlement with him, might possibly bave had the power 
to reject the warrants so received in making up the account; but, inasmuch 
,as they were actual obligations of the county, payable outof thecounty funds< 
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and receivable in paymentof taxes, If ploper^y tendered, the coimty court 
* *. , * eould waive aiiy such-irregularity In the tinje and mode of piesent- 
ing their own obligations, aiid crédit the collector with thetn in the account." 

There seems to be little need of pursuing the subject further. The ouly 
acts complained of that .çould possibly bei regarded as entitling the re- 
latera to any of the relief sought in this proceeding, are those last consid- 
ered, and it seems that th^y are mère irregularities, which the county 
court bas the power to waive, and bas already waived by approving the 
treasurer's settlement. 

Italso stands admitted by the motion to quash that the action of the 
county court in waiving such irregularities was net due to any fraudu- 
lent.çoinbination to injure the relatora, but was donc in the exercise of 
a sound judicial discrétion reposed in that body. From any point of 
view, therefore, the retum made by the respondents is sufficient, and the 
motiou^ to quash must be overruled. It is so ordered. 



NoBRiB V. Fox et al. 
(CTrcutt Court, N. D. Missawri, E. D. Maroh S, 1891.) 

BFECIFIO PEBFOKMiNdB— MrTUAIilTT OT CONTEACT. 

I A contract whereby plaintiff agreed to procure a deed to be inade to défendant of 
certain land owned by a third persop, In considération whereof défendant agreed 
to convey to plaintiff certain otner lànd, is not mutual so far as tie remedy for its 
enforcement is concerned,. and cannot be speciljcally enforced, since plaintiff's 
agreement to convey land of another cannojb be compeUed, but only subjects plain- 
tiff to an action for breauh therebf. 

In Equity. 

This is a bill for spécifie performance of a contract for the exchange 
oflands. Norris, the complainant, by an agreement in writing dated 
September 12, 1889, bound himself f'to procure a warranty deed con- 
veyîng * * * to défendant Fox," subject to a certain incumbrance, 
certain land situated 4n Butler county, Kan., and "to furnish an ab- 
stract showing good title," except as to the incumbrance, in considéra- 
tion whereof Fox on bis part agreed and bound himself "to convey by 
gênerai warranty deed to W;. H. Norris, or any onè nained by him," 
certain land situated in Monroe county, Mo. At the time the contract 
was executed the title to the Kansas land was vested in one J. E. Rob- 
bins. Norris subsequently oblained a deed from Rôbbins and wifeto 
Fox, but the latter refused to accept the same, or comply with the con-i 
tract, for various reasons unnecessary, to be mentioned, whereupon the 
présent bill was filed, ' 

W. O. L. JeWdt, for comTplmn&Tit. 

Banison & MMari Siad E. P, G^ 

'■ Thayer, J., Çrt/ïer stating thefamaàqhove.') Spécifie performance can- 
çot be enforced jiû this instance for want çf mutuality in the contract, s» 
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far as the remedy for its enforcemejit is CQUcerned. T|ie rule is funda- 
mental that a côptïact WiU inot: be specifically enforced ualess it is oblig- 
atory on both parties, nor unlesB both parties at the time it is executed 
bave the right to resort to equity for its spécifie enforcement. Marble 
Co. v.Eipley, 10 Wall. BiO;,]Bodi,ne v.Glading, 21 Pa. St. 50; Duvallv. 
Myers,.^Md. Ch. 401; Gemian v. JMacAin, 6 Paige, 288; Bouchera. Van- 
ïmâfcirfc, 2 A. E. Marsh. 345; Duff v. IlopUm, 33 Fed. Ilep. 599-608. 
And whôte a contract when executed is not specifically ênforceable against 
oné of thé parties, he cànnot, by subsequérit performance of those con- 
ditions that could not be .specifically enforced, put himself in a position 
to demand spécifie enforcenjent against the other party. Hope v. Hope, 
S De Gex, M. & G. 731-736; Fiy, Spec. Perf. (3d Ed., Amer. Notes,) § 
443. In the caSe at bar the agreem«nt of Norris to procure a warranty 
deed of land at the time belonging to another, was of that nature that 
only an action at law would lie for a breach- of the agreement. As Fox 
«oïdd not compel spécifie performance of the contract when madê, and 
only had bis remedy at law by a suit for damages, the complainant must 
resort to the same rfemedy. : 

The Mil is dismissëd, without préjudice tô the côœplainant's right to 
sue atlàw. 



SeKENSEN p. NOETHEKH PaÇ. R. Ço. 
(Circwtt Court, D. afontano. January lSi,1891>) 

1. Dbath bt 'Weongpdi, Act— Pabtibst-Pleadino. 

Uader Rev. St. Mont. J.879, p. 508, § 3, prpviding that an action for négligently 
cat'sing death shall be brougntby the pei-àohUl représentative for the exclusive 
benefit' of tbe widow and next' of kin, it isessentlEÙ- ta the action that there be a 
widow or next of kin, ànd that f act must be alleged in thé complaint. 

3. SaMB— 'WAiVEK ov DEFBCjré. 

Wbere the complaint f ailed to allège the existence of nett of kin, and évidence 
of %be f act. was admitted over defendant's objection, and.his exception to the iruling 
is saved, the def ect .is ti&t xjtired by verdict, and plainttff will not be'held to hâve 
waived bis Objection by hlsJailune to demur. 

t. Same— PL,BADiN8-^AMiE&A330ii OF Damages. . i 

As the widçw and next of kin are entitled to the benefltof the action irrespective 
of any légal clàim on the deceased, if he hadaurvived, forsupport, the coniplaint 
1b not InsufBcient because it fails to set.out specifically the damage which they 
sustained by ttis death. 

4. Same— Damages. 

In estimating the damaiges the jury mnst take into cobsideration the âge of de- 
ceasedj tbe probability of the extent ;of bis lif e, bis wages, personal habits, disposi- 
tion, and oapaoity to labor and make and sayé money, an4 the probability that if 
he baâ'll^^ed he would hâve been bf some peciiniary benèflt td them; and, wbere it 
appears that deceased had a sister and tîvfibrotherslivipgiin Denmark; that he 
was a bridgç Qarpenter, and reoeived $3 a dày; that he had been at work three or 
four modths, and had sent some money tohis sister, (how much did not appear;) 
and there yr»t so ' évidence i»8 to his^g,e,OFhis capacltyfôr earningQn4:saving 
money, pr &p to the expeotatlon of pecuriiajy benefit to be derived by the next of 
Mn f rom bis estate If ne had lived longer, ^a-verdict bï'$lr,7CH) wilï be sèt aèide as 
. excesiilTe. . : . ' :,;.■•-. a: ■:,. ,/'.-;; i^ ■;. ., ■/■,■. , . .:. ■ 
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At Law. On motion for new trial. 

The language of section 2 of the statute under which this action for 
negligently causing the death of plaintiff's intestate was brought is aa 
folio ws: 

"Every such action shall be brought by and in the name of the personal 
représentatives of such deceased persdn, and the amount recovered in every 
such action shall be for the exclusive beneflt of the widow and next of kin of 
such deceased person, and shall be distributed tosuch widow and next of kin in 
the proportion provided by law in relation to the distribution of personal 
property left by persons dying intestate; and in every such action the jury 
may give such damages as they shall deem a f air and just compensation, with 
référence to the pecuniary injuries resulting from such death, to the wife and 
next of kin, not exceeding the sum of $2,000: provided, that every such ac- 
tion shall be commenced within two years af ter the death of such person. " 
Bev. St. Mont. 1879, p. 608. 

Kinsley & Knoviles, for plaintiflf. , 

OuUen, Sanders <k SheUon, for défendant. ■ 

Knowles, J. This is an action on the part of Andrew Serensen, as 
the légal représentative of Niels Sej-ensen, deceased, against the Northern 
Pacific Railroad Company, for damages for negligently causing the death 
of the said Niels Serensen. The cause was tried with a jury, who found 
a verdict for plaintifif, and assessed his damages in the sum of $1,750, 

The défendant has moved the court for a new trial upon substantially 
the foUowing grounds: (1) The complaint does not state facts sufEcient 
to constitute a cause of action in this: there is no allégation in the same 
that the deceased had any next of kin, and there were no allégations therein 
of any damage said kin sufifered on account of his death. (2) That the 
évidence did not warrant the jury in finding for the plaintiff more than 
nominal damages, and hence the verdict was contrary to and unsup- 
ported by the évidence in this partiçular. - ' 

The complaint fails to state that the deceased had any widow or next 
of kin. There was no claim that he left a widow. Should the plain- 
tifif hâve set forth that the deceased left any next of kin surviving who 
might be entitled to receive any damages that might be recovered against 
défendant? The statute of Montana upon the subject of actions by Per- 
sonal représentatives of deceased persons whose death was caused by 
négligence will be found on page 508, Rev. St. Mont. 1879. The stat- 
ute of Illinois upon this subject will be found recited in the case of Rail- 
road Oo. V. Barron, 5 Wall. 90. A comparison of thèse two statutes 
will show that in words they are identical, save the Illinois statute per- 
mits a verdict for damages in such cases only in the sum of $5,000, 
while the Montana statute permits one for the sum of $20,000. The 
décisions of the suprême court of Illinois are uniform to the efFect that 
a déclaration in an action brought under this statute should set forth that 
the deceased left a widow or next of kin. Railroad Co. v. Morris, 26 
111. 400; Eailroad Go. v. Shannon, 43 III. 338; Goal Go. v.Hood, 77 111. 
68; Holton v. Daly, 106 111. 131. There may hâve been some wavering 
as to the correct rule in such actions in New York, whose statute the 
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suprême court of Illinois, in Railroad Oo. v. Morris, says is the same as 
the statute of its state. The case of Safford v. Ih-ew, 3 Duer, 633, ia 
positive to the efTect that such allégations should be made. In Estee'a 
Pleading, in section 1853, it is claimed that the later cases in New York 
hâve established a doctrine différent from this, and he cites Quin v, 
Mo&re, 15 N, Y. 463; Oldfidd v. Railroad Co., 14 N. Y. 316; Dickim v. 
RaÛroàd Co., 28 Barb. 41; Keler v. Railroad Oo., 17 How. 152. Anex- 
amination of thèse cases will show that they do not support upon this 
point that claim. The case of Harper v. Railroad Co., 36 Fed. Rep. 
102, is not in point. In that in West Virginia the administrator can 
reeover, the case itself shows, if there were no widow or next of kin. 
The décision in that case was based upon the statute of that state. Thé 
case oi Howard v. Canal Cb., 40 Fed. Rep. 195, does not, as I understand 
the case, maintain the doctrine claimed. But if it does, I cannot agrée 
with the view that there should be no allégations in a complaint as to 
there being any widow and nëxt of kin. Unless there be a surviving 
widow or next of kin, there is no one to whom the damages recovered 
for injuries resulting in death cari go. The authorities generally agrée 
that the amount recovered in such cases goes to the widow and next of 
kin, or to the next of kin to the exclusion of the creditors. Quin v. 
•Moore, 15 N. Y. 436, 437; OUy of Chicago v. Majm-, 18 111. 348-358. 
It cannot be it was contemplated that in any case the personal repré- 
sentative might reeover a judgment for injuries resulting in death, and 
thén afterwards institute an inquiry as to whether or not there was any 
one entitled to the amount recovered on this judgment. If it is neces- 
sary to prove on the trial there is a widow and next of kin, this fact 
should be alleged. Certainly the défendant would hâve the right to 
controvert this fact. 

The complaint was fatally defective in not stating that there were next 
of kin of the deceased, in my opinion. It is urged, however, that there 
was évidence of next of kiu: introduced in this case, and that this defect 
was cured by the verdict. The défendant, however, objected to the in- 
troduction of this évidence, and has embodied his exception in his bill 
of exceptions. Where material évidence is introduced under the objec- 
tion of the party against whom the same is offered, and it was error to 
hâve admitted the same, therule urged by the plaintiff does not apply. 
Neither do I think a défendant is bound to exercise his objection to a de- 
fective complaint by demurrer. The plaintiff is responsible for his plead- 
ings and ite defects, and not the défendant. The civil practice act of 
Montana says the objection that a complaint does not state facts suflS- 
cient to constitute a cause of action is not waived by a failure to demur 
to the same. 

The next point for considération is as to whether there should hâve 
been alleged in the complaint spécial damages to the next of kin of the 
deceased; in other words, should the complaint hâve shown that the 
next of kin sufiFered a pecuniary loss on account of the death of the de- 
ceased? I think the case of Railroad Co. v. Barrm, 5 WaU. 90, must 
be considered as having settled that question, as far as the fédéral cou*ts 
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are concerned, in the négative. In that case Justice Nelson, speaking: 
for the court, said: 

"It has been suggested frequently in cases under thèse acts, for they are 
found in Several of the States, and the suggestion is very much urged in this 
case» that the widow an^ next of iiin are not entitled to recover any damages 
unless it be shown that they had a légal daim on the deçeased, if he had sur- 
vived, for support. The two sections of the act, taken together, clearly nég- 
ative any such construction, as a suit is given against the wrong-doer in every 
case by the représentatives for the beneflt of the widow and next of kin, 
where,- if death had not ensued, the injured party could hâve maintained suit. 
The orily relation mentioned by the statute to the deçeased essential to thé 
maintenance of this suit is that of widow ôr next of kin. ïo say that they 
must hïive a légal daim on him for support would be an interpolation in the 
statute, changing the fair import of its terms, and hence nut warranted. This 
construction we believe hag been rejected by every court before which the 
question bas been presentèd." 

If the damages which may be recovered are not confined to the légal 
pecuniary loss austained by the vpidow and next of kin, I cannot see any 
necessity for setting forth specificaUy the damages sustained. Under the 
gênerai allégation of damages, évidence can be introduced of ail damages 
which naturally and necessarily would resuit from the death of the de- 
çeased. 1 Suth. Dam. 763; Wade v. Leroy, 20 How. 34. The loss to 
the estate of deçeased from liis failure to labor and save money would be 
the natural and necessary resuit of his death. Oldfield v. Railroad (h., 
14 N. Y. page 317 of opinion. I think in this particular the com- 
plaint was sufficient. 

How can the pecuniary damages the widow or next of kin hâve suf- 
fered be determined ? Js it sufficient to prove the killing of the deçeased , 
and the négligence of the défendant? Undoubtedly such proof might 
justify the jury in finding nominal damages, but how much more? One 
of the most libéral cases on this subject of estimating damages in such 
cases is that of Houghkkh v. Président, etc., 92 N. Y. 225. In speak- 
ing of the jury, the court says: 

"They are required to judge, and not merely to guess; and therefore such 
basisfortheirjudgmentasthefacts naturally capable of proof can giveshould 
always be présent, and is rarely, if ever, absent. " 

Again, in speaking of thô value of human life: 

"The damages to the next of kin in that respect are necessarily indeflnite, 
prospective, and contingent.' They cannot be proved with even an approach 
to accuracy, and yet they must be estimated and awarded, for the statute so 
commanda. But even in auûh cases théré is and there must be some basis in 
the proof for the estimato, and that was given hère, and always bas been 
given. Human lives are not ail of the same vaine to the survivons. The 
âge and sex, the gênerai health and intelligence, of the person killed, the sit- 
uation and condition of the survivors» «ind their relation to the deçeased,— 
thèse éléments furnish some basis f or judgraent." 

In the case of OoUmsv. Davidson, 19 Fed. Rep. 83, Judge McCeaky, 
in instructing a jury, lays down the following as éléments in estimating 
damages: 
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; *'In (JjÇtermining this ftmount, if you come to the question, you may con- 
sider any évidence before you tending to show what was the reasonable ex- 
peçtation'of pecuniary benefit to said heirs from the contiiiuance of hia life. 
The âge 6f tlie deceased, bis pecnniary cireumstances, hls habits of industry, 
Ms'accustomed earhings, measure of success in business, and the like, as far 
as they àppear in évidence, ai'e proper to be considered. " 

inéhecase of Howardv. Canal Ob.,40 Fed. fiep. 195, Judgé WhIeeleb 
«ays: - ; ' ' , ;■,■;' . 

"In this ease the deceased had accumulated.ïiotîiing for any one up to thja 
tirae of his death, in middle life. He was no moie likely to accumulaté prop-. 
erty from then fbrwàrd than before. The deprivatibn of hiS soeiety, alïectiori,' 
or counsel is not to be considered. The actual, probable, pecuniary loss is 
ail that the statute covers and can be »IIuwed for. Upon the évidence, con- 
sidering ail the probabilities of his future, no just grouiid for flnding that he 
"would ever bave accumulated any property for his brothers and sisters is ap- 
parent." 

In this case the court gave nçuninal damages only. 

In the case of HoUand v. Érown, 35 Fed. Rep. 43, Judge Deady took 
înto considération the âge of the deceased, the probability of the extent 
of his life, the wages he earned, and his personal habits, his disposition, 
and capacity to labor and make and save money. 

In the case of Holmes v. RaUway Co., 6 Sawy. 294, 5 Fed. Rep. 623, 
the same distinguished judge says: 

"ITnder tbe statute, the life of the deceased is valued according to his ca- 
pacity and disposition to be useful, to labor, and to save. Tbe industrious, 
provident, and skilled are worth more to soeiety than the indolent, iraprovi- 
dent, and ignorant, and their death is to be compensated accordingly." 

In the case of Railroad Co v. Barron, supra, in speaking of the second 
section of this statute, the United States suprême court says: 

"The second restricts the damages in respect both to the principles which 
are to govern the jury and the amount. They are confined to the pecuniary 
injuries resulting to the wife and next of kin, whereas, if the deceased had 
Burvived, a wider range of inquiry would hâve been admitted. It would 
hâve emliraced personal sufCering, as well as pecuniary loss, and there would 
bave beeu no flxed limilation as to the amount." 

Again — 

"So, when the suit is brought by the représentative, the pecnniary fnjury 
resulting from the death tothe nextof kin isequally uncertain and indefiuite. 
If the deceased had lived, they may not hâve been benefited; and. If not, then 
no pecuniary injury could hâve resulted tothem from his death." 

From thèse authorities, and others that might be cited, it is évident 
that there must be some évidence showing that had the deceased lived 
there would hâve accrued to the next of kin some property, or there was 
a strong probability he would or might hâve been of some pecuniary ben- 
efit to them. Nothing is allowed simply for the death of the deceased, 
separated from the pecuniary loss his widow or next of kin may sufifer 
on account thereof. What was the évidence in this case upon which the 
jury based its verdict as far as damages were concerned? Plaintiff tes- 
tiiied that Itiels Serenseu was his cousin; that he had a sister and two 
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teothigtsliving in Dénmark. Theré was some évidence that the deceased 
■v^as i bridge carpenter, and received about $2 per day wages; that he 
bad bëèn workîng at this calling for some three or four mônths, and that 
he had sent sorne money to his sister; how much did not appear. There 
was no évidence as to his âge, or as to his capacity for earning or saving 
money. There was nothing to sbpw what the kin of the deceased, might 
reasohably hâve expected in à pecùniary way from his estate had he 
lived any longer. The jury found a verdict for $1,750 damages. I 
think, under the évidence aind the rules that should prevail in estimat- 
ipg damages in such cases, the jury were not warrantedin finding any 
such verdict. Motion for a new trial is sustained. 



In re Downing. In re Demuth. In re Kaufman. In re Zimmebn. 
(,Clrcult Court, S. D. New York. February 3, 1891.) 

CnsTOMs DrTiBs — Appeaisers' Décision — Rbview — Rbturn. 

The ooUeotor assessed a duty of 100 per cent, on the ooverîngs of certain articles 
as being "designed to évadé duties thereon. " The importers protested that they 
were the usual and necessary coverings of such articles, aud,;as such, free of duty, 
or else that they should pay duty aocording to certain enumerations of the tarife 
mentioned iti the pifotestB. The board of gênerai appraisers sustained the colléct- 
or's décision. On proceedings to review its action in the circuit court the only fact» 
certified in the return were that the coverings were entered as free, and that the 
protests were rejected as not being sùffioiently speciiïo. Held, that the return 
woùld be sent back as not being in compliance wlth Act Gong. June 10, 1890, § 15, 
requiring the board to return a "certifled statement of thefaots involved in the 



, At Law* 

Motion for further return of board of gênerai appraisers under the 
act of June 10, 1890, entitled "An act to simplify the laws in relation to 
the collection of the revenues." 

Charles Curie, W. Wichham Smith, ànd Oomstock & Brown, for petition- 
ers. 

Edward Mitchell, U. S. Atty., and Henry C. Platt, Asst. U. S. Atty., 
for collector. 

Lacombb, Circuit Judige. In thèse cases the collector liquidated duty 
at 100 per cent, ad valorem on certain so-called "casés" or "coverings" 
eontaining pipes, cigar-holders, oper^-glasses, and mathèmatical instru- 
ments. The importers protested^ claiming that they were the "usual 
and necessary coverings" of articles imported and paying duty, and as 
such were free of duty, or, if not freé, that they should pay duty only 
aocording to one or other of some half dozen enumerations in the tarifi", 
which were severally referred to in the protests. The collector's contenr 
tion was that they were dutiable at 100 per cent, under the proviso of 
the seventh section of the act of 1883, as being "designed to évade du- 
ties thereon, or designed for use otherwise than in the bona fide trans- 
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portation of goods to tbe United States." The board of nppraisers sus- 
lained the collector's décision that the articles should pay 100 per cent. 
The importera brought the cases into this court, and the returns of the 
board of appraisers hâve been filed. They certify severally that the facts 
involved in each case, "so far as ascertained by the board of gênerai ap- 
praisers, are fuUy stated in an opinion [théreto annexed.]" Apparently 
the only fact certified in such' opinion is that the coverings were notea- 
tered as manufactures of any kind, but were entered as free. It closes 
■with the statement that "the protest, so far from being spécifie, was in- 
tended to hè vague and iûdefinite, in order that alower rate of duty 
might beassessed under oneof the many paragraphs cited, which might 
be foùnd a;pplicable. * * * For thèse reasons the protests under 
considération are held to be not sufficiently spécifie within the meaning 
of the act of June 10, 1890, and are hereby rejected." There is no cer- 
tified statement as to whether the articles are or not "usual and neces- 
sary coverings;" whether or not they were in a form "designed to évade 
pay ment of duties;" whether or not they were designed for use other- 
wise than in the bona fide transportation of goods to United States;" or 
whether or not they were manufactures of leather or paper, or what not, 
as claimed in the protests. There has, therefore, been a failure to re- 
turn a "certified statement of the facts involved in the case," as required 
by section 15 of the act of 1890. Counsel for the petitioners and the 
dibtrict attorney unité in a motion to send back the return to the board 
to be completed, contending that neither can safely proceed further in 
the case without a certification of the facts. The contention is a sound 
one. The act of 1890 has.made no substantial change in the form of 
protest from that required by the act of 1883, and it is settled law in 
this circuit that a protest under the earlier act, otherwise sufiicient, is 
not void if multifarious. Legg v. Heddm, 37 Fed. Rep. 861. The 
same has been held in the seventh circuit. Msk v. Seeberger, 38 Fed. 
Rep. 718. Upon thèse returns the court could not hear and détermine 
the questions of law and fact. respecting the classification of the merchan- 
dise and the rate of duty imposed thereon, for there is nothing to act 
ùpon except the form of protest, and the presumption that the collector's 
décision waa correct. There is no provision in the statute for sending a 
caee back for a new décision by the board after a final détermination by 
the court in xeview of the board's décision as to the protest. The case 
must be completed before it is presented to the circuit court for déter- 
mination. Nor is it to be so completed by an order to take further proof. 
In re Stembach, 44 Fed. Rep. 417. Motion granted. 
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XJinTED States' ». Hakmon,. ' 

(XHsMçt Court, Dé Kansaa. March, 1891.) > 
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1. OBSOBNB.i)fi.TTKK IBT THB MiÙLS^CONSTITOTIONAL LAW. 

Kev. St; U. 8. § 8898, (85 Bt. 496,) prohibiting thé use of the mails for obscène 
matter, is'Bot tmconstitutlonal as belng in contravention of tbe provision cf the first 
amendmentpf the constitution that "oongress shall make no law * * • abridg- 
ing the fréedom of speech or of the press. " 

2. Same— Whaï Constitutes ObscbsTe Mattbb. 

Matter is «obscène" within the meaning of the statute (Bev. St. XT. S. § 3893) 
when itis offensive to the comrnon sensé of decency and modesty of theoommunity, 
and is of ^titeh a character as to déprave and cortnipt those whose minds are open ta: 
suph immoral influences. TPhetherthe partioular matter in question comes virithin 
tbat deûnition is a question for the jury. 
8. Same— Intent. 

Where the obscène matter in question was oontained {na newspaperlntended for 
misoellaneous circulation, and related totheprevalenoeof sexual abuses, and viras 
expressed in Tillint, coarse terms, too indécent for répétition, it Is no défense that 
défendant was.actuated by no crimiaal int^tit, but solely by a désire to improvethe 
sexual habits, correct abuses, and thereby beneflt the human r^ce. 
i. Cbiminai Law — Objections to Indiotmbnt. 

An oî>jection to tbe sufflciency of the indictment must be taken before trial by 
motion to quash or demurrer, or, after trial, by motion in arrest. It canriot be 
raised at the trial by objeoting to the introduction of évidence in support of it. 

At Law. 

This is an indictment for depositing an obscène publication in the 
United States post-oflBce in violation of the provisions of section 3893, 
Rev. St. U. S., (25 St. p. '496.) The prosecution grew out of the fol- 
lowing state of facts: The défendant is the editor and publisher of a 
nevvspaper at Valley Falls, Kan., entitled "Lucifer, the Light Bearer." 
It is a paper of singularity. The issue in question is dated "February 
14, E. M. 291." It begins its date from Ist of January, 1501, which 
he calls the beginning of the era of man. Ils platforin or motto is: 
"Perfect Ireedom of thought and action for every individual within the 
limits of his own personality. Self-government the only true gbvern- 
ment. Liberty and responsibility the only basis of morality." The pa- 
per contains some gênerai news and advertisements,i but its specialty is 
the discussion of sexual relation, and a portrayal of its excesses and 
abuses. As side-boards to this matterj it teems with homilies and essays 
on the liberty of individual conscience, and the liberty of speech and of 
the public press. On the date above given, which is, according to the 
common caJendar, the 14th of February, 1890, this paper contained an 
article of over a column, headed, "A Physician's Testimony," purport» 
ing to be written by one "Richard V. G'Neill, M. D.," of 330,East Sev- 
entieth street, New York. This communication sets out with much par- 
ticularity varions instances falling within his professional expérience and 
practice of abuses of women by their husbands in coercive cohabitation; 
of family habits of men, boys, and girls, gratifying an unnamable pro- 
pensity of the father, and the unnatural intercourse between a man and 
beasts. Thèse acts are described in blunt, coarse terms, too indécent and 
filthy to be hère given in hascverba. The pleader, however, has set the whole 
article out in exact words in the indictment. At the trial the government 
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and défendant waived a jury, and snbmitted the case to the court to try 
bôth the questions of fact and law. It was admitted that the défendant 
placed thenewspaper containing this publication in the United States post- 
otiice for transmission to the party to whom it was directed, knowing that it 
contained this communication. It was also admitted that the défendant 
bas about 1,500 regular subscribers to thia paper, embracing heads of 
familles, scattered through the state and elsewhere in the United States. 
The défendant was permitted to testify as to bis motive in publishing 
such articles, for the purpose of showing, asclaimed byhis counsel, that 
he was actuated solely by a purpose to improve the sexual habits, to 
correct its abuses, and thereby better the human race; and that in ail 
other relations oflife he bore a good character as a peaceable, well-con- 
ducted citizen. He is a married man, living in wedlock with.his second 
wife, hâving been divorced from the first. He ia now about 60 years 
ofage. 

J. W. Adyy U, S. Dist. Atty.,and P. L. Saper, Asst. U. S. Dist. Atty. 

iJamd Oî;erme2/ér, for défendant. 

Philips, J. Objection to the Indktmmt. Both at the hearing and on 
the argument of the law and the facts objection was made to the sufli- 
ciency of the ihdictment, The court might, perhaps, with propriety 
pass upon this objection hère, but it is always best that a case should be 
determined according to well-settled rules of procédure. At common 
law, objection to the sufficiency of the indictment must be taken prior to 
trial by motion to quash or demurrer. If not then interposed, it.must 
come after trial by motion in arrest. 1 Whart. Crim. Law, (7th Ed.) 
§§519, 624, 525. Whilé uiider the Code of this state the sufficiency 
of the pétition or pleading in civil cases may be raised on the trial by 
objeoting to the introduction of any évidence in support of it, it bas 
been expressly held by the suprême court of Missouri, under a similar 
Code, that this rule of practicè has no application to criminal proeeed- 
ings. State v.Risley, 72 Mo. 60d. 

The Conkitviionality ofthe Ad of Ckmgresa. It is next objected that the act 
pf congress upder which this indictment was founded is in contravention of 
the first ameiîdment ofthe fédéral constitution, which déclares that "con- 
gress shall make no law * * * abridging the freedom of speech or 
of the press.", Counsel bas urged this objection with such force and vigor 
of reasoning as to entitle it to serions considération under other condi- 
tions than those which exist. The constitutionality of the act in ques- 
tion has been affirnaed by the court of last resort in the case of Ex parte 
Jackson, 96 U. S. 727. It is true, the direct question there presented 
wasas to thatbranch of the statute denying the use of the mails to lot- 
téry circulars, etc.; but the opinion ofthe court prpceeds on the theory 
that the provision of the statute respecting lotteries is so closely allied to 
that decfiiring obscène literatùre non-mailable niatter that it must rest 
upon the samè principle, and thereupon proceeds to discuss the latter 
feature of the statute, and to ûphold its constitutionality. Until over- 
ruled, this décision must control the action of this court. In view, how-: 
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<evèr, 6f tbe fact that the défendant places so much stress along theline 
of his entire défense on the liberty which should be accorded to the 
press, it may aswell be said hère as elsewhere that it is a radical miscon- 
«eptién of the scope of the constitutional protection to indulge the belief 
that a person may print and publish, ad libitum, any matter, whatever 
the substance or language, without accountability to law. Liberty in 
ail its forms and assertions in this country is regulated by law. It is 
not an unbridled license. Where vitupération or licentiousness begins, 
the liberty of the press ends. While the genius of our institutions of 
gbvernment accords the largest liberality in the utterance of private opin- 
ion, and the widest latitude in polemics, touching questions of social 
ethics, political and domestic economy, and the like, it must ever be 
kept in naind that this invaluable privilège is not paramount to the 
golden raie of every civilized society, sic utere tuo ut non alieiium Isedas, — 
"so exercise your own freedom as not to infringe the righta of others or 
the public peace and safety^" 2 Story Const. § 1888. While happily 
we hâve outlived the epoch of censors andlicensors ofthe press, towhom 
the publisher must submit his matter in advance, responsibility yet atr 
taches to him ^rhen he transcetids the boundary line where he outrages 
the Gomtaon sensé of decency, or endangers the public safety. As said 
by that eminent jurist, Judge Story, (Id. §§ 1884-1887:) 

"There is a good deal of loose reasoning on the subject of the liberty of the 
press, as if its inviolability were constitutionally such that, like the king 
of England, it could do no wrong, and was free from every inquiry, and af- 
forded a perfect sanctuary for every abuse; that, in. short, it implied a des- 
potic sovereignty to do every sort of wrong without the slightest accounta- 
bility to private or public justice. Such a notion Is too extravagant to be 
held by any sound constitutional lawyer, with regard to the rights and duties 
belonging to governments generally or to thestategovernmentsinparticular. 
If it were admîtted to be correct, it might be justly afflrmed that the liberty 
of the press was incompatible with the permanent existence of any free 
government. * * * In short, is it contended that the liberty of the press 
is so much more valuabîe than ail other rights in society that the public safety, 
nay, the existence of the government itself, ia to yield to it?- It would be dif- 
flcult to answer thèse questions in f avor of the liberty of the press without at 
the same time declaring that such a license belonged and could belong only to 
a despotism, and was utterly incompatible with the principles of a free gov- 
ernment. " 

In a government of law the làw-making power muet be recognized as 
the proper authority to define the boundary line bètween license and 
licentiousness, and it must likewise remain the province of the jury— 
the constitutional triera of the fact — to détermine when that boundary 
line bas been crossed. 

The Test of ObsœnUy, etc. The language of the statute (section 3893, p. 
496, 25 St. at Large) is as foUows: 

"Every obscène, lewd, or lascivious book, pamphlet, picture, paper, letter. 
writing, print, or other publication of an indécent cliaracter, * * * are 
hereby declared to be non-mailable matter, and shall not be conveyed in the 
mails, nor delivered from any post-office, nor by any letter carrier;' and any 
person wbo shall knowingly deposit, or cause to be deposited, for mailing or 
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delivery, anything declared by this section to be non-mailable matter, and any 
person who shall knowingly take the same, or cause the same to be taken, 
froin the mails for the purpose of circulating or disposing or aiding in the 
circulation or disposition of the same, shall," ete. 

The statute does net undertake to define the meaning of the terms 
"obscène," etc., further than may be implied by the succeeding phrase, 
" or other publication of an indécent character." On the well-recognized 
canon of construction thèse words are presumed to hâve been employed 
by the law-maker in their ordinary acceptation and use. As they cannot 
be said to hâve acquired any technical significance as applied to some 
particular matter, calling, or profession, but are terms of popular use, 
the court might perhaps with propriety leave their import to the pre- 
sumed intelligence of the jury. A standard dictionary says that "ob- 
scène" mean "offensive to chastity and decency; expressing or present- 
ing to the mind or view something which delicacy, purity, and decency 
forbid to be exposed." This mère dictionary définition may be extended 
or amplified by the courts in actual practice, preserving, however, its 
essential thought, and having always due regard to the popular and 
proper sensé in which the législature employed theterm. Chief Justice 
CocKBUEN, in Eex v. Hicklin, L. R. 3 Q. B. 360, said: "The test of 
obscenity is this: Where the tendency of the matter charged as ob- 
scène is to déprave and corrupt those whose minds are open to such im- 
moral influences, and into whose hands a publication of this sort may 
fall;" and where "it would suggest to the minds of the young of either 
sex, or even to persons of more advanced years, thoughts of the most 
impure and libidinous character." So, also, it has been held that a 
book is obscène "which is offensive to decency or chastity, which is im- 
modest, which is indélicate, impure, causing lewd thoughts of an im- 
moral tendency." U. S. v. Bmnett, 16 Blatchf. 338. Judge Thayer, 
in U. S. v. Clarke, 38 Fed. Rep. 732, observed: 

"The Word «obscène' ordinarily means something which is offensive to 
chastity; something that is foui or fllthy, and for that reason is offensive to 
pure-minded persons. That is the meaning of the word in the concrète; but 
when used, as in the statute, to describe the character of a book, pamphlet, 
or paper, it means containing immodest and indécent matter. the reading 
whereof would hâve a tendency to déprave and corrupt the minds o£ those 
into whose hands the publication might fall whose minds are opën to such 
immoral influences." 

Laws of this character are made for society in the aggregate, and not 
in particular. So, while there may be individuals and societies of m en 
and women of peculiar notions or idiosyncrasies, whose moral sensé would 
neither be depraved nor ofiènded by the publication now under consid- 
ération, yet the exceptional sensibility, or want of sensibility, of such 
cannot be allowed as a standard by which its obscenity or indecency is 
to be tested. Rather is the test, what is the judgment of the aggregate 
sensé of the community reached by it? What is its probable, reason- 
able effect on the sensé of decency, purity, and chastity of society, ex- 
tending to the f amily, made up of men and women, young boys and 
girls,— the family, which is the common nursery of mankind, the foun- 
v.45F.no.6 — 27 
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dation rock upoû ' \fhich the state reposes? The question was asked with 
éloquent energy by the learned counsel, commenting on the term 
"deemed" to be obseené, as employed by Mr. Justice Field in Ex 'parte 
Jackson, supra: Who is to deem, who is to judge, whether a given publi- 
cation impinges upon the gênerai sénse of decency? Shall every post- 
master hâve the power to deem thè matter ihj urious to the public morals? 
Shall one postmastef deem a thing injurious and another harmless, and 
shall the freedom of the press be at thè mercy of ah indiffèrent lot of 
postmasters exercising no responsible discrétion? The answer to this is, 
that asserted violations of this statu te, like other criminal statutes, must 
be left to the final arbiter under our System of government, — ^the courts. 
The jury, the legally constituted triers of the fact under the constitution, 
is to pass upon the question of fact. Under our institutions of govern- 
ment the panel of 12 are assumed to be the best and truest exponents 
of the public jtadgment of the common sensé. Their sélection and con- 
stitution proceed upon the theory that they mostly nearly repreSent the 
average intelligence, the common expérience and sensé, of the vicinagé; 
and thèse qualifications they are preâùtned to carry with them into the 
jury -box, and apply this average judgment to the law and the facts. 
Sitting as the court does in this case, in the stead of the jury, it may not 
apply to the facts its own method of arialysis or process of reasoning as a 
judgé, but should try to reflect in its findings the common expérience, 
observation, and judgment of Ihe jury of average intelligence. How 
would the language — the subject-matter — in this article from the pen of 
*Richard V. O'Neill, M. D." impress and afï'eet the average man and 
ivoman of intelligence and sensibility? What is its probable efîectupon 
society in gênerai? How would such language and matter impress a 
public assembly of décent men and women? How would it be received 
in and afifect the average family circle of 1,500 subscribers to whom the 
évidence shows this garbage was sent? The subjects discussed and the 
language employed are too coarse and indécent for the man of aver- 
age éducation and refinement to rècapitulate. They are so filthy in 
thought and impure in terms as not to admit of recitation without a 
shock to the common sensé of decency and modesty; an(î it does seem 
to me that it is not too much to say that no ordinary mind can subject 
itself to the repeated reading and contemplation of sucli subjects and 
language without the risk of becoming indurated to ail sensé of modestj' 
in speech and chastity in thought. The appetite for. such literature in- 
creases with the feeding. The more it is pandered to, the more insati- 
able its craving for something yet more vicious in taste. And while it 
may be conceded to the contention of counsel that the fédéral govern- 
ment, under its constitutional limitations, ought not to take upon itself 
the office oî cfinsor morwm, nor undertake to legislate in régulation of the 
private morals of the people, yet congress may, as the basis of législation 
of this character, hâve regard to the common consensus of the. people that 
a thing is malvm in 8e,-r- is hurtful to the public morals, — endangering the 
public welfare, and therefore deny to it as a vehicle of dissémination the 
use of its post-offices and post-roads, devised and maintained by the 
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govemment at tîie public expense for thepttrpose of promoting thepub- 
Hc welfare and common good. 

The Crimînal Intent. We are next confronted with the principal cpn- 
lention of the défendant, that the act — the thing done by him — is want- 
ing in the crimindl intent which, as he contends, qualifies every crim- 
inal offense, espeeially one rising to the degree of a felony. The argu- 
ment is that if the offense in question is completed by the mère overt 
act of knowingly placing in the post-office an obscène print, publication, 
etc., it would subjèct to indictment and punishment the judge of this 
circuit for sending the indictment herein èontaining the forbidden pub- 
lication, sent him through the mail by mistake, back to the clerk of the 
court through the niails, or that such a publication made in à law book 
as a report of this case would subject the publisher to the penalty of the 
law for mailing it to his subscribers; that as the overt act of the judge, 
for instance, can only be exonerated in law by proof of the absence of 
criminal intent, the rule of exception must be indifferently applied ; so 
that in every case the questioti of intent, motive, purpose, must be open 
to inquiry; and if there was no evil design, no animim mali, the jury 
should be directed to afequit. The déduction from this particulariza- 
tion bas for its postulate a radical misconception of the postal organiza- 
tion, and the scope and policy of the law touching obscène literature. 
The government is authorized, not commanded, by the constitution to 
maintain post-offices and post-roads. The systeni is organized and main- 
tained by the government on the public responsibility, solely for the 
purpose of promoting the public welfare, in facilitating business, com- 
mercial, and social intercourse. It is designed to aid legitimate busi- 
ness, and not such as is calculated directly to corrupt the public mor- 
als, and sap the foundations of Society and government. Having the 
right to establish or disestablish postroffices and post-roads, just as the 
public interests may require, congress may say to what extent the public 
or any individual mai' "se them, and for what purpose, and may there- 
fore limit both the quantity and the quality of the matter sent through 
the mails. The public ofBcer, like a judge, who commits to the mails 
an indictment containing the vicions publication in question in the per- 
formance of an officiai duty connected therewith, and in the adminis- 
tration of public justice, is employing the mails within the purview of 
the object of the constitution. Such a user must, ex necessitaie rd, be 
held by the courts to be the exception to the letter of the statute arising 
from necessary implication, as much so as in the case of the Bolognian 
law, which enacted "that whoever drew blood in the streets should be 
punished with the utmost severity." It was held not to apply to the sur- 
geon who opened a vein of a person in order to save his life when he had 
fallen in the street in a fit. And again, it is obvions from the whole 
context of the act of congress in question, as well as the popular history 
attending its enactment, that it was leveled at the circulation and dis 
position of the forbidden matter as such in its relation to society. It is 
to prevent the supposed hurtful effect of the receiving and reading Of 
such indécent literature publîshed as such by deelaring it non-mailable, 
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and the statute should be so construed by the courts as to efièotuate the 
législative intent. "When the true intention is accurately ascertained, 
it will always prevail over the literal sensé of the terms. The occasion 
and necessity of the law, the mischief felt, and the object and remedy 
in view, are to be considered. A thing within the intent of the législa- 
ture in framing the statute is sometimes as much within the statute as 
if it were within the letter." In re Bomino, 83 Mo. 441. It is too much 
to claim that statutes of a highly pénal character must universally re- 
quire proof of the existence of a criminal intent in the violator, in the 
broad sensé of that term. There is a recognized class of offenses where 
the thing done is hurtful, and the probable conséquences may be inju- 
rions, where "the intention is inferred from doing the act." As said by 
Blackbubn, J., in Rex v. Hicklin, supra: "If the party dœs an act which 
is illégal, it does not make it légal that he did it with some other ob- 
ject." This doctrine was applied in Beg. v. Dickson, 3 Maule & S. 11, 
to the instance where a man gave to children unwholesome bread, but 
witbout any intent to harm them; and in Reg. v. VantandUlo, 4 Maule 
& S. 73, where a person carried a child suffering from a contagious dis- 
ease along a public highway, endangering the health of ail passing along, 
it was held to be a misdemeanor without any allégation or proof that 
the défendant intended that anybody should catch the disease. In Corn. 
V. Mash, 7 Metc. (Mass.) 472, the party was indicted and convicted for 
bigamy, where the défendant sought to show that her husband had ab- 
sented himself for a great length of time, and she had remarried under 
the honest belief that he was dead, Chief Justice Shaw, inter alia, said: 

"It was urged in the argument that where there is no criminal intent tliere 
can be no guilt, and if the former husband was honestly thought to be dead 
there could be no criminal intent. The proposition stated is undoubtedly 
correct in a gênerai aense. but the conclusion drawn from it in this case by 
no means follows. Whatever one voluntarily does he, of course, intends to 
do. If the statute has made it criminal to do any act nnder particular cir- 
cumstances, the party voluntarily doing that act is chargeable with the crim- 
inal intent of doing it." 

This statute was predicated of the vast importance to society of pre- 
venting polygamy. In Com. v. Emmons, 98 Mass. 6, the défendant was 
indicted and convicted for admitting a minor to his billiard room with- 
out the written consent of his parents. He sought to acquit himself of 
the act by showing that the défendant was almost of âge, was fully 
grown, doing business for himself, and that he honestly believed that 
he was of âge. The court says that this évidence is immaterial. "The 
prohibition of the statute is absolute. The défendant admitted him to 
his room at his péril, and is liable to the penalty whether he knew him 
to be a minor or not. The offense is of that class where knowledge or 
guilty intent is not an essential ingrédient in its commission, and need 
npt be proved." And on the same principle itis held by the suprême 
court of Missouri, in BecJcham v. Nacke, 66 Mo. 546, that a magistrate 
performing the marriage ceremony of a minor without the consent of his 
parents was liable to the penalty of the statute, although he acted un- 
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der a hmva fide belief that the minor was of fiill âge; the law, as declared 
by the court, being to prevent the reckless marriage of minors without 
the consent of their parents. In Montross v. State, 72 Ga. 261, the de- 
fendant was indicted and convicted for distributing indécent pictorial 
newspapers. He undertook on the trial to négative the existence of any 
criminal intent, by showing that he had simply taken the picture to a 
police officer for the purpose of testing the validity of the law. The 
court said: 

"Every person is presumed to hâve intended the natnral légal conséquences 
of his conduct, whether that conduct be malum in se, as we tbink this was, or 
malum prohibitum. There is no pretense that this défendant was unapprised 
of the law under which he is prosecuted." 

It is not a sufBcient answer to this class of cases to say, as was sug- 
gested on the hearing, that in the case of the law respecting minors; 
and the like, a party dealing with them, as a universal principle of 
law, must take notice of the disabilities which attach to their minority. 
Thèse laws, as in the case of polygamy, are based upon public pohcy, 
and the law is arbitrary, and holds the party responsible for the con- 
séquences of his act when the means of knowledge are in his reach. It 
is a part of the common law of the land that indécent exposures, the 
uttering of obscène words in public, and the like, are indictable of- 
fenses. It rests upon the universal consensus that such things are im- 
pure, indécent, and hurtful to the public morals and the common wel- 
fare; and, as every man is supposed to know this fact, when he know- 
ingly violâtes the statute, and gives publicity to such matter, he stands 
without an excuse in law. The enforcement of the fédéral revenue laws 
not inaptly illustrâtes the proposition that offenses endangering the pub- 
lic welfare are made félonies, infamous crimes under the constitution, 
where the criminal intent does not qualify the act. A retail dealer in 
spirituous iiquors is required to take out a license, not as a prohibitory 
measure looking to any matter of public morals, but as a means of col- 
lecting the revenue essential to the support of the government. The 
sale of one pint exposes the offender to indictment, fine, and imprison- 
ment at hard labor, if he had not the license, although he faïay sell it 
to raise money to buy necessary medicine where human life is in issue, 
or when he may sell it to a sick man whose restoration demands its 
ministration. His object in making the sale in no wise acquits him of 
the offense, however much it may mitigate his punishment by the. court. 
The validity of the law regulating the sale of oleomargarine is upheld 
by the courts, and although there are people who believe it is whole- 
some, and the vendor should believe that the public health would be 
promoted by its use, yet if he knowingly sells it without the requisite 
license and stamp, notwithstanding the purchaser knows what he is get- 
ting, he commits an indictable offense, and incurs the penalty. It is 
deemed by congress as a subject of régulation for the public good; and 
as a means to that end congress, as a préventive, bas imposed most sé- 
vère penalties, just as it has in the instance of obscène literature. 

Reduced to its actual essence, the ultimate position of défendant is 
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this: That although the language employed in the giyen article maybe 
obscène, as heretofore defined, yet as it was a necessary vehicle to con- 
vey to the popular mind the aggravation of the abuses in sexual com- 
merce inveighed against, and the object of the publisher; being to correct 
the evil and thereby alleviate human condition, the author should be 
deemed a public benefactor, rallier than a malefactor. In short, the 
proposition is that a man can do np public wrong who believes that vvhat 
he does is for the ultimate public good. The underlying vice of ail this 
character of argument is that it leaves put of view the, existence of the 
social compact, and the idea.of government by law. If the end sought 
justifies the means, and there were no arbiter but the individual con- 
science of the actor to détermine the fact whether the means are justifia- 
ble, homicide, infanticide, pillage, and incontinence might run riot; 
and it is not extravagant to predict that the success of such philosophy 
would remit us to that barbarie condition where 

"No common weal the human tribe allied, 
Bound by no law, by no flxed morals tied, 
Bach snatohed the booty which his fortune brought, 
And wise in instinct each bis weUare sou£bt. " 

Guîteau stoutly maiufained to the end his sanity, and that he felt he 
had a patriotic mission to fulfili in taking off Président Garfield, to the 
salvation of a political party. The Hindu mother cast her babe to the 
advouring Ganges to appease the gods. But civilized soc'ety says both 
are murderers. The Mormon contends that his religion teaches polyg- 
mey; and there is a school of so-called "modem thinkers" who would 
abolish monoganiy, and ereet on the ruins the flagrant doctrine of pro- 
miscuity, under the disguise of the affinities. AU thèse claim liberty 
of conscience and thought as the basis of their dogmas, and the pro bono 
publico as the strength of their claim to indulgence. The law against 
adultery itself would lie dormant if the libertine could get the courts to 
déclare and the jury in obédience thereto to say that if he invaded the 
sanctuary of conjugal life under the belief that the improvement of the 
human race demanded it he was not amenable to the statute. Society 
is organized on the theory, born of the necessilies of human well-being, 
that each member yields up something of his natural privilèges, prédilec- 
tions, and indulgences for the good of the composite community; and 
he consents to ail the motto implies, saluspopuli svprmia est lex; and, as 
no government can exist without law, the law-making power, within the 
limits of constitutional authority, must be recognized as the body to pre- 
scribe what is right and prohibit what is wrong. It is the very incar- 
nation of the spirit of anarchy for a citizen to proclaim that hke the 
heathen he is a law unto himself. 

Our attention bas been called to a newspaper report of an opinion de- 
livered by the suprême court of New South Wales in the case of Mrs. 
Besant for the publication of a pamphlet on "The Law of Population," 
in which the court held that the défendant was within the pale of legit- 
imate discussion of a subject of vital importance. We hâve not access 
to this pamphlet to détermine the character of the language employed. 
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We can conceive, and are free to say, that the subject of the increase 
and the prévention of population might be publicly discussed, as stated 
in this opinion, "in a décent way," without coming under the ban of ob- 
scenity. This opinion states that "it is right to advocate in the abstract 
the expediency of checking the advancing tide of population; and it ap- 
pears to me impossible to contend that the thing which tells how this 
may be donc is obscène, if it goes no further than is necessary for this 
purpose." Thescope of this language is to be restrained, presumably, by 
the facts of the particular case. If, however, it is to be taken as assert- 
ing that the publisher of a promiscuous newspaper may discuss the pol- 
icy and the means of preventing conception, and that the language 
deemed essential to convey the meaning of the writer to the popular 
mind may be employed regardless of its broàd vulgarity and obscenity, 
without légal responsibility, it cannot hâve my assent. The problem 
of population, and other questions of social ethies and the sexual rela- 
tions, may be publicly discussed on such a high plane of philosophy, 
thought, and fitness of language as to make it legally unexceptional. 
They may be discussed so as to be plain, yet chaste, se as to be instruct- 
ive and corrective without being coarse, vulgàr, or seductive. But when 
such publication descends to the low plane of indécent illustrations and 
grossness of expression as adopted by Dr. O'Neill, it loses ail claim to 
respectability. This article sets forth with a bluntness of speech and a 
baldness of immodesty of expression instances of bestiality and human 
depravity not at ail germane to the subject of the sexual relations, which 
is the professed object of the publication of "Lucifer;" and when the de- 
fendant and bis coadjutors say that such language and subject-matter are 
only impure to the overprudish it but illustrâtes how familiarity with 
obscenity blunts the sensibilities, dépraves good taste, and perverts the 
judgment. To the pure ail things are pure, is too poetical for the act- 
ualities of practical life. There is in the popular conception and heart 
such a thing as modesty. It was born in the Garden of Eden. After 
Adam and Eve ate of the fruit of the tree of knowledge thej' passed 
from that condition of perfectibility which some people nowadays aspire 
to, and, their eyes being opened, they discerned that there was both good 
and evil; "and they knew that they were naked; and they sewed fig 
leaves together, and made themselves aprons." From that day to this 
civilized man bas carried with him the sensé of shame, — the feeling that 
there were some things on which the eye — the mind — should not look; 
and where men and women become so depraved by the use, or so insen- 
sate from perverted éducation, that they will not veil their eyes, nor hold 
their tongues, the government should perform the office for them in pro- 
tection of the social compact and tfae bocly politic. 

The défendant bas not exhibited in this case a willing and obedient 
mind to law, and cannot claim that he bas acted unwittingly. After 
trial and conviction for a similar publicatioii, and while that cause was 
on appeal, he made this publication, and after arrest, and pending trial 
herein before the commissioner, he again and again déposited in the 
post-office the same publication. We recognize bis right to bave the 
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validity of the law tesled; but, pending the litigation, the spirit of good 
citizenship would hâve induced forbearance from repeating the alleged 
ôiBfense. Neither is this publication of Dr. O'Neill's defensible or justi- 
fiable on the ground that the evils detailed must find their correction 
through such a médium of discussion as the "Lucifer." They ail corne 
under the denunciation of common or statu te law; and thèse declaimers 
would do more to suppress and prevent their répétition by having, such 
miscreants arrested and prosecuted in the courts than by firing paper 
words at the acts. Such zeal can never reach martyrdom, for it is with- 
out that spirit which challenges admiration and popular intelligent re- 
spect. The responsibility for this statute rests upon congress. The 
duty of the courts is imperative to enforce it while it stands. My con- 
clusion from the facts and the law is that the défendant is guilty, in 
manner and form, as charged in the first, third, and fourth counts of 
the indictmeut. 



Ross V. Montana Union Ry. Co. 
(Ci/rcuU Court; D. Montana. Novembor 25, 1890.) 

1. Patents foe Inventions — Intkingbment — Noveltt. 

In an action for infringement of patent, the prima fade presumption tliat plain- 
tlff was the flrst inventer, and that the invention was a novelty, raised by intro- 
duction of the patent, must be rebutted beyond a reasonable doubt. 

2. SAMB— COMBINATION. 

A comblnation of old éléments prodnoing a new and bénéficiai resuit is a patent- 
able invention ; but not if substantially the same comblnation has been used bef ore, 
though used for a difEerent purpose. 
8. SAMB— EVIDENCB op Patentabilitt. 

The faot that an application has been snbmitted to the sorutiny of the patent-of- 
fice, and a patent issued, is strong évidence of the patentablllty of the invention. 

4. Same— Want op Invention. 

Wantof invention of a comblnation cannot be predicated on the ground that the 
means are so simple that skilled mechanios believe that they could bave produced 
the same resuit if required. 

5. Same — Combination. 

The use of less than ail the éléments in a combination of éléments is not an in- 
fringement of the patent, provided an équivalent for the omitted éléments, well 
known as a substitute at the time the patent issued, is not substituted. 

6. Same — Abandonmbnt. 

Abandonment of a patent must be totbe public; it cannot be in favor of one per- 
son. 

7. Same— LiOENSB. 

Where the patentée of an article knows that bis employer is manufacturing it 
with the intention of using it, and allows him to do so without objection, a llcense 
may be implied. 

8. Same — ^Infringement — Mbasubs of Damages. 

The measure of damages in an action for infringement of a patent on a dumping- 
car is the reasonable amount of royalty that oaght to hâve bêen paid on each car, 
based on the utility and cheapness of the car as compared to others used for the 
same purpose. 

At Law. Action to recover royalty for use of patented invention. 

Wm. ScaUon, for plaintifF. 

J. S. Shropshire, foi àëîen<\a.nt 
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Knowles, 3.,(ckargingjury.) 1. The issues in this case are presented 
in the pleadings, which will be fùrnisbed you, to take to your rooms in 
considering the matter presented for your considération. The plaintifif 
claims to be the inventor of an improved dump-car. The défendants 
claim, — First, that be was not the inventor of this dump-car; second, that, 
if hewas the inventor, it bas no novelty in it, — thatit is not new in the 
sensé thatthat word is understood in patent laws; and, third, that if hewas 
the inventor, they bave a license to use thèse cars if tbey are used, — a 
sort of an implied license, — or, at least, a portion of tbem, because 
they received tbem with the knowledge and consent of the plaintiff be- 
fore be applied for bis patent. Now, I bave a few words that I wish 
to say to you on this point that I bave reduced to writing, and I will 
ask you to pay attention to this, because, under the practice in the 
United States courts, the charge, as it is termed, to the jury, does not go 
to the jury; that is, they do not take the charge to their jury-room. 
The défendant claims in its answer that the plaintiff, Ross, was not the 
original and first inventor of the dumping-car, the model of which bas 
been shown you by the évidence in this case. It is for you to détermine 
from the évidence wbetber or not be is the original and first inventor of 
this car, He bas introduced bis patent, derived from the United States, 
^r this car. This patent aflfords, prima fade, a presumption that the 
plaintifif, Ross, was the original and first inventor of this car. The de- 
fendant mayoverthrow this presumption, but in order todo this it must 
establish that be isnot such first and original inventor by évidence sostrong 
and convincing that you can say that be is not the first and original inventor 
of this car, to a moral certainty . A moral certainty is that high degree of 
probability , thougb less tban absolute assurance, that induces prudent and 
conscientious men to act unhesitatingly in matters of the gravest im- 
portance. This instruction as to moral certainty is équivalent to the in- 
struction that is generally given in criminal cases, that a jury must be 
satisfied beyond a reasonable doubt of the guilt of a défendant, and, if 
tbere is a reasonable doubt in the mind of the jury, it must then be re- 
solved in favor of the défendant; and in this case the reasonable doubt that 
may be in the minds of the jurors as to who is the first inventor should be 
given to the one who bas the patent for the invention. If you are not satis- 
fied to amoral certainty ofit, that is beyond a reasonable doubt, that the 
plaintiff is not the inventor, then you should find that he is the first and 
original inventor. It is claimed that Mr. George Dickinson was the first 
inventor of this car, but I say to you that thelaw is that whoever first per- 
fects a machine is entitled to a patent therefor, and is the real inventor, al- 
though otbersmay bave previously bad the idea, andmadesome experi- 
ments towards putting it in practice. In order to constitute an invention, 
the party claimingtbe same must bave proceeded so far asto bave redûced 
bis idea to practice, and embodied it in some form. So, if Dickinson did 
not reduce bis idea of a dump-car to practice, and did not embody bis 
idea in a machine, he cannot be said to be the inventor of this car. It 
may be, however, that, although Dickinson 'is not entitled to be classed 
as the inventor of this car, plaintiff is not entitled to be so classed. If 
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Dickinspn paade the pla.n of this car, and furnished Ross such informa- 
tion in regard to the same that it would hâve enabled an ordinarj' me- 
chanic, without the exercise of anj' ingenuity and spécial skill on his 
part, to construct and put in successful opération the car in évidence, 
then Ross was not the original and first inventor of this car. This is a 
matter for, the jury tocpfisider from the évidence; but you must remem- 
ber that you are to be satisfied from the évidence of this fact to a moral 
certainty. If Dickinson made some kind of a plan pf this car, and sug- 
gested parts of the same,, and the construction of the trial car was made 
under the joint supervision of both him and Ross, it might be that they 
were the joint inventors of this car; but this issue is not presented for 
your considération in this case. , 

2. The issuing of the letters paient for this car also créâtes the pre- 
sumption of its novelty. The défendant dénies the novelty of this car. 
It then bas the burden of proving to you to a moral certainty that 
there is no novelty in this car. 

3. The défendant bas introduced many other letters patent in évi- 
dence for dump-rcars. The plaintiflf, as I understand from the pleadings 
and évidence, claima tHe whole combination as his improvement in 
dumproars, not auy particular part of this car. An inventor may ob- 
tain a patent for one appliance attached to an instrunieAt, or the whole 
instrument or machine. In this case, it is the whole macKine — the com- 
bination — that the plaintiff çlaims. 

4. If the plaintiff daims as his invention tbe car in évidence as an 
entirety, and the same consists of a combination of old éléments incapa- 
ble of division or sépara te use, the défendant cannot make good its dé- 
fense that the car was invented and patented befpre by proving thata part 
of the entire invention is found in a prior machine or car, and another 
part is found in anpther, and so on indefinitely, and from the whole or 
any given number expect the jury to détermine that this car had beefl 
patented or in use before. No w, you will understand this, gentlemen, 
that if, in thèse patents that are introduced, you find one principle that 
is in this car, and another principle in anpther patent, and so on, 
— that does not interfère with the plaintiff's right to his invention. 
Hia invention is a combination pf thèse éléments into one machine. 
Most machines are a combination pf éléments that were known before. 
It is not often that a new élément is brought into use in a machine; 
it is generally a combination of old éléments; but if thèse old éléments, 
brought together in a combination, produce a new and useful and 
bénéficiai resuit, that is an invention, if it is one that requires more 
than ordinary mechanical skill to construct. If the car of plaintiff, as 
presented to you by the évidence, had been substantially patented be- 
fore,— that is, the combination claimed,- — then plaintiff's patent is void. 
If any of thèse patents iptroduçed to you in évidence show that this 
car in .i.ts entirety iiad,j3een substantially patented before and used be- 
fore, .tlien the plaintiff V patent is void. The showing that parts of 
plaintiff's car had beepused in one patent, and another part in another, 
is not sufiicient. If ^ill pf the material parts of plaintiff's car were em- 
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bodied substantially in another car for which letters patent hâve is- 
sued, then he is not entitled to the same. 

5. What is a novelty in a machine is often one of considérable diffi- 
culty, and especially is it difficult to détermine when, as in this case, no 
new principle is invoked, but the machine consists of a combination of 
ail principles. It is not enough that the thing claimed to be invented 
is new in the sensé that in the shape or form in which it is produced it 
shall not hâve been known before, and that it shall be useful, but it 
must amount to an invention or discovery. 

6. The exercise of invention requires something more than ordinary 
mechanical skill. The adaptation of a mechanical instrument to a new 
use is not a new invention. If there had been cars used before that 
were substantially the same as this car, that were devoted to some other 
purpose than hauling ores, and then were applied by the plaintiff to the 
hauling and dumping of ores, that would not be a new invention. It 
might hâve been that they were used for hauling coal, or anything that 
might be dumped at the sida. So, if this car is only a new-shaped car, 
the construction of which required only ordinary mechanical skill, and 
is only an old machine ad apted to a new use, there is no novelty init. 

7. In considering this question of novelty, at the request of the plain- 
tiff I instruct y ou as foUows: You are instructed, on the question of 
invention, that, if the évidence shows that plaintiff 's application was 
submitted to scrutiny bj' the patent-office, that would be an important 
considération in plaintiff's favor; and the more rigid the scrutiny, the 
stronger would be the effect of it, as affecting the décision of the ques- 
tion of there being invention in plaintiff's device. 

8. The reason of this is that in the patent-office there are men who 
are required by law to make examinations, and to give patents only for 
new and novèl inventions; and they are supposed under the law to per- 
form their duty, and it is taken as something of a guide to a jury in de- 
termining a question of novelty. 

9. In considering the question of invention, j'ou are instructed that, 
when a particuiar resuit was long desired and sométimes sought, but 
never attained until the production of a particuiar device, and this new 
device proves to be useful, and supplies the want, this tends very 
strongly to prove the exercise of an inventive and créative faculty; and 
that want of invention cannot be predicated on the ground that the 
means are so simple that mechanics believe that thej' or skilled me- 
chanics could hâve produced the same resuit if required, for solved 
problems may often appear easy to persons who could never hâve solved 
them or produced the resuit or device. 

10. Now, you will understand this instruction; that very often a ma- 
chine is invented, and mechanics see it, and it looks as tbough it might 
be véry easy to construct it. A great many machines are very simple, 
and yet they exhibit a goôd deal of inventive ingenuity. 

11. Upon the several questions, whether or not the plaintiff's alleged 
invention #as anticipatedby the alleged prior patents, or was the re- 
sult of an îùventioni or mère mechanical skill, or was novel, yoû are in- 
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Btructed that evîdence of soperior utility of the plaîntîff's device or car, 
and of its commercial success, would tend very strongly to establish 
that it was not auticipated by any of the patents in question, and was 
the resuit of an inventive act, and was novel; and, in case of doubt, 
such évidence would résolve it in plaintiff's favor. Therefore, if in this 
case you would otherwise be in doubt on any of thèse questions, and if 
you should find from the évidence that plaintiff's car was recognized 
and accepted as one of superior utility over cars known or used prior 
to his, and was a commercial success, then you should find on that 
point in favor of the plaintiff. 

12. I hâve been unable to examine the letters patent introduced by 
défendant in évidence. They hâve been read to you, and you hâve 
examined them to a limited extent. It is for you to say whether they 
show there was no novelty in this car of plaintiff's. If they do show it, 
then plaintiff cannot recover in this case. 

13. The défendant makes the point that it is not infringing the patent 
of plaintiff. This is a question for you to détermine from the évidence. 
At the request of the défendant, I give you the following instructions 
upon this point: 

14. You are instructed that the plaintiff's claim in this action is for 
an improvement in dump-cars, and if he recovers against the défendant 
it must be for an infringement by the use of the précise car described 
and claimed in the plaintiff's spécifications forming a part of his letters 
patent. The plaintiff's claims are as foUows: ' 

"(1) In a dump-car, the combination of the frame, the bottom formed of 
inclined sides and ends, having a central longitudinal ridge, the swinging 
doors hinged to the frame above, and closing against the lower edges of the 
sides of the bottom, the latcb-bars at the lower edges of the doors extending 
beyond the ends of the same, and having notches formed in their projecting 
ends, the latches pivoted to the frame, and mechanism for operating the 
latches at both ends of the doors simultaneously, substantially as set forth. 
(2) The combination in a dump-car of the frame, the inclined bottom, the 
swinging doors, having latch-bars at their lower edges provided with notched 
extensions, the pivoted latches, the longitudinal shaft or sbafts journaled 
above the doors, and having outwardly extending arms, and the links Con- 
necting said arms with the latches, as herein set forth. (3) In a dump-car, 
the combination of the frame, the bottom having inclined sides, the doors 
hinged to the frame, and closing against the lower edges of the sides, the 
latch-bars at the lower edges of the doors having notched extensions, the 
latches engaging the latter, the hinge-straps extending beyond the lower 
edge of the doors, and having slots formed in their projecting ends, the slotted 
arms secured to the car frame, and engaging said slotted extensions of the 
hinge-straps, and the keys adapted to be ûtted in said slotted arms, substan- 
tially as set forth." 

, In thèse three claims, regpectively, the plaintiff sets forth a combina- 
tion which the défendant dénies that it bas used, or is using, as claimed. 
The défendant has sought to prove that the dump-car used by it doea 
not comprehend the précise éléments claimed by the plaintiff in his com- 
bination; that is, the proof on the part of the défendant is to the effect 
that the car used by it does not contain the "longitudinal shaft" above 
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the doors, with the"outwardly extending amis," and the "links Con- 
necting the said arms with the latches," nor the center hinge-strap, with 
its slotted extension, and that it contains an élément not found in plain- 
tiff's combination, to-wit, "thedoor prop"for holding the door open; 
that it has adopted other devices for operating doors than those described 
in plaintiff's spécifications and claims. If you shall find that in any 
one or more of thèse respects the défendant has not since the date of 
plaintiff's patent used, and is not now using, the éléments or ingrédients 
of plaintiff's combination, as claimed in his letters patent, then there is 
no infringement, and the plaintiff cannot recover. 

15. I would add upon this point this addition to that instruction: 
If défendant has been and is substantially using the dump-car of plain- 
tiff, then they are infringing upon plaintiff's patent-rights, if you ahould 
find that he has any. If the car défendant is using is substantially dif- 
férent from the combination of plaintiff, then défendants are not infring- 
ing upon plaintiff's patent. Défendants claim that they are using a 
car, and hâve been since the issuing of the patent to plaintiff, which is 
différent from the plaintiff's car. It is certain that the car which was 
constructed for défendant, and which it first used, was the identical 
dump-car of plaintiff; but défendant claims that since the issuing of 
the patent they hâve ceased to use, and hâve removed from thèse cars, 
what is térmed the "rock shaft" or longitudinal bar, and links attached 
thereto, and the central hinge-strap to the doors of the car are not fas- 
tened at the center. 

16. Now, it is true, as a matter of law, that where a person patents 
a combination of several éléments, the using of less than ail of them is 
not an infringement; but this rule is subject to this qualification: If 
the party charged with infringing a patent omits entirely one of the in- 
grédients of the patented combination, without substituting any other, 
he has not infringed the patent. If the défendant, leaving off this 
rock-bar and thèse links for raising the latch, has not substituted 
any other thing for it in raising thèse latches, then it is not infringing 
upon plaintiff's patent; but if it substitutes an équivalent for the one 
withdrawn, which performs the same function as the other, and which 
was well known at the date of plaintiff's patent as a proper substitute 
for the one omitted, then he has infringed the patent. If he sub- 
stituted something else in the place of it which was an old and well- 
known machine or contrivance, then he has not varied the patent, and 
has infringed upon it. 

17. In this case the défendant seems to hâve omitted or quit using or 
has removed the rock-bars used by plaintiff in his car. Whether or not 
the function performed by the use of hammers in the hands of men was 
well known at the issuing of a patent to plaintiff as a proper substitute 
for the rock-bar with links attached to the latches, I leave it for you to 
say. The rock-bar, it was expected, would be turned by means of a 
wrench or crank in human hands, and by means of the Hnks attached 
thereto, and to the latches which were attached as fasteners to the doors, 
lift the latches and open the doors. The hammer is a mechanical in- 
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strument in human hands, which may be uaed for knocbing up the 
latches on thèse doors. Whether or net, as I hâve said, they are équiv- 
alents, is for you to décide. 

18. The défendant has asked me to instruct you upon the point as 
to whether or npt the plaintiff abandoned his invention. I refuse to do 
this, because I do not think there has been presented évidence enough 
to warrant you in finding that there was any intention on his part to 
abandon his invention. At no time was it prpposed to abandon the 
same to the public. The Union Pacific proposed to hâve the invention 
patented in the name of Dickinson. An abandonment cannot be in fa- 
vor of one person, but to the public, giving every one the right to use 
and manufacture the invention. 

19. The plaintiff bas asked me to instruct you thaï the défendant has 
admitted in the pleadings that the plaintiff was the first and original in- 
ventor of this car. This I rpfuse to do, because I hâve thought there 
was enough presented in the pleadingg to présent the issue to you as to 
who was the first and original inventor of this car, or as to whether or not 
it was the plaintiff, and évidence has been introduced on this point. 

20. The défendant asks me to instruct you upon the question of an 
implied IJcense given by the plaintiff to the défendant to use this car, 
and upon this point I instruct you as follows: 

21. You are instructed that, if you shall find that the défendant has 
used, or is pow using, plaintiff'sdump-car, you must take into consid- 
ération the question whether or not such use by the défendant was pur- 
suant to any license, express or implied, from the plaintiff; and in de- 
termining this question you arecharged that, if you shall find that the 
car patented by the plaintiff was madeby him while he was in the em- 
plpy pf the défendant, and receiving regular pay, using its tools, mate- 
rial, and time^ and that he made no objection to the use of the same; or 
ifyou shall find that the said car was made by the plaintiff in conjunc- 
tion with the defendant'ssupeîintendent, for the purpose of securing for 
the défendant a jnore suitablecar for its ore business, and that the plain- 
tiff knew or had reason to.know that such was the purpose, and made 
no objection to having the car tested; or ii you shall find that the order 
for the purchase of thèse cars had been given in pursuance of this pur- 
pose of thecompany, and that the plaintiff knew, or had reason to know, 
that the order had been given,; and made no objection at the time; or if 
ypù shall find that ail of thèse cars were so ordered in pursuance of the 
said purpose of the défendant, and' the same were received by it and put 
intp use prior to theplaintiff's leavjng the service of the défendant, and 
ije.made no objection to ,the défendant,^ — then, and in view of any of 
thèse facts beingfound,by;ypu, the défendant would ha^e an implied 
license to use said car to the number it had put in use prior to plaintifl''s 
application for his patent for said car, and for such use it would not 
beliable to. the plaintiff., :, j 

22. If yoiiishpuld find that the plaijjtiff. had knowledge of thèse cars 
being put, in use by the defendiant, ,and made no objection, you would 
ne authorized to find from the évidence that he consented to their use. 
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That 18 a matter for you to détermine, whether or net he did consent. 
Whatever he may hâve said, hé stood by and knew that thèse cars were 
being manufacturedy and saw them brought up there and put into use, 
and he was in the employ of the défendant at the time, and made no ob- 
jection to it. I think you would be warranted in finding that he had 
knowledge of andiconsented to the use of thèse cars up the time that he 
made his application for a patent. 

23. AU cars the défendant may hâve used béfore plaintiEf made his 
application for a patent, if made and used with plaintiffs knowledge and 
consent, défendant bas a right to use until they are worn out, and he 
basa right to use the same without paying plaintiff anything for such 
use. That is the statute of the United States. If défendant had made 
and used thèse cars with the knowledge and consent of the plaintifif, 
then it bas a right to use thèse cars until they are wom out; that is, 
the number they hadreeeived before the plaintiff madé bis application 
for a patent. 

24. Knowledge and consent may not be provéd always in the exact 
words. It may be shpwn from circumstances, and thèse circumstances 
are a matter for you to consider in this case. The cars that the défend- 
ant received since the application for a patent, if you should find that 
this was the plaintiff's invention, that it had novelty, and was a utility, 
would entitle plaintiff to some compensation for their use as damages. 

25. The iast point for you to consider is the question of damages. If 
you find that the plaintiff was the first inventor of this car, that the in- 
vention waS a new and useful combination, then you are to consider 
whether or not he bas been damaged by any use bf his cars by the d^ 
fendant. Upon this point I give you an instruction, as prepared by the 
plaintiff: 

26. You are instructed upbn the question of the measure of the dam- 
ages thaï in this case the proper method of assessing plaintiff's damages, 
if you find that he is entitled to recover any, is for you to ascertain ând 
détermine what would bave been a reasonable royaltj' for the défendant 
to bavé paid for thé use of the cars in question ati éo much per car; 'and, 
in determining this point, the utility and cheapness of opération or use 
of the cars in question, as compared with other things known or used at 
or prior to the time of the alleged infringement, — that is, from January 
28, 1890, to April 15, 1890, — and the saving, if any, to the défendant 
by the use of thèse cars, if such saving, cheapness, or utility be proved by 
the évidence, will be your leading guides. The date of the application 
of this patent is in some of thèse pleadings, but I bave forgotten what it 
is. I believe it is February 8, 1889. Now, I bave instructed you that 
ail cars that were manufactured or used by the défendant with the 
knowledge and consent of the plaintiff prior to that time, (February 8, 
1889,) the défendant bas a right to use. 

A juror. How many were those? 

27. The Court. Well, I don't know; that is the question for you to 
détermine. I think the plaintiff claims there were 105; the défendant, 
I think, about 97. Of course it is not admitted at ail by the défendant 



432 FEDEHAL BEPOBTEB, Vol. 45. 

that they hâve înfringed thèse 97 cars, it is not admitted that there waa 
any novelty about them, and it is plain in relation to thèse 97 cars, 
too, Ihat they are not using the identical combination. The question is 
whether they are using a well-known équivalent, and so on. 

28. Mr. ScaUon^ counad for plaintiff. If your honor please, I think 
we are required by the United States practice to take any exceptions be- 
fore the jury leaves the box. I might say , if your honor please, although 
r don't see my friend taking any exceptions to it, that we admit in our 
complaint that 145 cars were received prior to the application for pat- 
ent. They claim 189. The évidence of Watson tended to show 152. 
So, if your honor please, we would ask for a spécial instruction on that 
point. I claim that Watson's statement, not being upon his personal 
knowledge, but simply upon mémorandum from the books of the com- 
pany, is not sufEcient. 

29. The Court. That was not compétent testimony. The testimony 
was admitted without exception being taken. If there was any, it cer- 
tainly was overlooked, and I would not instruct the jury in any way 
as to the testimony whatever. That is not the province of the court. 

30. Mr. ScaUon. Then I want it understood that the différence is be- 
tween J52 and 146. The jury might understand it differently. 

31 . The Court. Well, the jury is called upon to consider this évidence, 
and décide the facts. I am struggling with the law of the case. 

32. Mr. ScaUon. At the outset of your charge, your honor referred to 
what was the rule in criminal cases. Then your honor in coming back 
to this case referred to the "défendant" where your honor obviously in- 
tended to say "plaintifif." 

33. The Court. Well, the jury probably understood the meaning in- 
tended to be conveyed. Of course, in a criminal case you bave to flnd 
the guilt of the défendant to a moral certainty. In this case you bave 
got to find that the plaintifif is not the inventer to a moral certainty, and 
that the invention was not novel to a moral certainty. 

Jury found a verdict for plaintiff, and assessed bis damages at $7,500. 
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RoBERTS V. Chicago, St. P., M. & 0. Ry. Co. 
(Circuit Court, D. Minnesota, TMrd Division. March 8, 1891.) 

Reuovai. 01 Causes— Peacticb—Remand. 

Wtaere It appears that the pétition for removal was never presented to the state 
court, but to the clerk thereof, and filed by him, and a certifled copy immediately 
made and given thQ défendant, a motion to remand will be granted. 

At Law. On motion to remand. 
J. L. McDonaM, for plaintiff. 
Sowe & Perrin, for défendant. 

Nelson, J. This is a motion to remand made by the plaintiff. The 
correct practice is indicated by Judge Geesham in Shedd v- FuUer, 36 
Fed. Rep. 609. The pétition should be presented to the state court, 
and opportunity given that court to act. In this case the pétition was 
presented to the clerk of the state court, and filed by him , and a certi- 
fled copy immediately made and given the défendant. The court never 
had its attention called to the pétition. This is not the proper practice 
indicated by the statute granting removals from the state court, or reo- 
ognized by the United States suprême court. 

Motion to remand granted. 



Reifsnideb ». Amekican Imp. Pdb. Co. et al. 
(OtrcMit Coiirt, E. D. Missouri, E. D. Maroh 27, 1891.) 

1. Removal or Causes— Afpeabanoe— Service of Fbocess. 

A spécial appearance merely to file a pétition and bond for removal does not 
preclude the défendant from subsequently moving to quash the service of process. 

8. FOBEION COBFOBATION — JUBISSICTION. 

No jarisdiction of a f oreign corporation vrhich does not maintaln an office or trans- 
act business within the state is acquired by service of process on the président 
thereof when he is vrithin the state casually on private business. 

At Law. 

This suit was removed from the state circuit court. Process was served 
on October 7, 1890, at the city of St. Louis, Mo., by delivering a copy 
of the writ and pétition to D. M. Parry, président of the défendant cor- 
poration. On the 20th day of October the corporation appeared specially 
in the state court for the purpose of removing the cause to this court. 
Having effected a removal of the cause, it filed in this court a plea in 
the nature of a motion to quash the service of process upon the corpora- 
tion. Plaintiff moved to strike the plea from the files. 

Oeo. D. Beynolda, Frank E. Richey, and W. M. Kinsei/f for plaintiff. 

Frank, Datpson & Oarvvn, for défendants. 
v.45p.no.7— 28 
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Thayer, J. The contention that the appearance of the défendant 
Company in the state court for the, purpose of fîljng aipetjtion and bond 
for removal was, of necessity, a gênerai appearance, and that the foreign 
corporation thereby submittéd itself to the jurisdiction of thô court, and 
waived ail right to question the legality of the service had npon it, is not 
t^nable. It ^is true that an appearance fOf remoyaj under the twelfth 
aëction of the judiciary act ofl789 was held to hâve the eflfect claimed 
in Sayles v. Insurance Co., 2 Curt. 212; and in Sweeney v. Coffin, 1 Dill. 
73, Judge Teeat held that the filing of a pétition and bond for removal 
was an appearance, within the naeaning of thé twelfth section of the old 
judiciary act, and that no other appearance was hécessary. But it haa 
been very generally held. under subséquent removal acts, that an appear- 
ance merely to file a pétition and bond for removal does not preclude a 
pajty ftobi subsequentiy'movihg to quash the service of prbcess, on the 
ground that the service wàs illégal, or otherwise insufficient to warrant a 
judgmëht.' In Atchis&ri v. Moiriis} Il Fed. Rep; 582, Judge Dkummond 
dehied that a party by removingiaèatise to a fédéral court thereby waived 
bis right tô question the validity of the service by which jurisdiction had 
beeû àcquired. "It mày hâve bèeii," saysiTudge DhummonI), "among 
othet* ïèàsons; for the very purposoofobjeictingto the service ofsummons 
thé défendant r-equested' that the cause should bè removed to the fédéral 
court, because in a proper éase a party hasthe right to the opinion of 
the fédéral court on every question that mây arise in the casè, not ohly 
in relation to the pieadings and merits, but to the service of process; and 
it would be contrary to the manifest intent of the act of congress to hold 
that a party who has a right to remove a cause is foreclosed as to any 
question which the fédéral court can be called upon under the law to dé- 
cide." Judges McCrary and Tbeat ip a case tried in this court {Small 
v. Montgoraery, 17 Fed. Rep. 865) also decided that an appearance for 
removal is pot awaiyer ofany objection to the service whereby the re- 
moving party was brought into court ; and the same point has been ruled 
the same way in several other districts and circuits under the removal 
act of 1875. Vide, J'anott V. Insurance Co., 5 Fed. Rep. 391; Werthdn 
v. Trust Co., 11 Fed. Rep. 689; Hendrickson V. RaMway Go., 22 Fed; 
Rep. 569; 4!aî#»ictn V. 'BTronedj/, 25 Fed. Rep. 785; Miner y. Matkham, 
28' Fed. Rep. 387 ; Ckics v. Irm Go., U Fed . Rep. 31 . 

There can be no reasonable doubt of the defendant's right to contest 
the validity of the service, notwithstanding the fact that it removed the 
■cause from the state: court. New the plea which ha» been filed in this 
court by the défendant company to quash the service allèges , in substance , 
that when the writ was served on its président he was in this state casually 
on private business of his own; that the company is a foreign corporation 
of the state of Indiana, and has never transacted any business in this 
:state, or maintained any office, officer, or agent or employé within the 
state. I do not understahd the state courts to hold that they acquire 
jurisdiction to render judgmentagainst a. foreign corporation by a service 
made under the. circunàstahcesdisclosed by the defendant's plea. On 
the contrary, I understand that service upon an officer or agent of a for- 
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eign corporation ia only upheld as effectuai tobring the corporation 
into court in those cases where the corporation maintains an office or trans- 
acts business within the state. McNichol v, ReporUng Agency, 74 Mo. 457. 
The motion to strike the plea from the files will be overruled. 



Maktin V. Meyeb et al. 

{Circutt Court, E. D. Louislana. Februaiy 35, 1891.) 

PiBTKBRSHU»— Action AOAmsT— Joindbr op Partibb. 

Under the Lpuisiana jurisprudence, bywhioli a jjartnership is a distinct légal en- 
tity, capable of being sued when the partners are joined with it, two partners of a 
commercial partnership domiciled in thatl state may be sued with the partuership 
on a fiim contract without joining the third, who is a non-resldeat. 

On Exception to Jurisdiction. 

This was an action by James W. Martin, a citizen of Mississippi, agaînst 
y. & A. Meyer & Co., of Louisiana, a commercial firm, composed of 
Victor Meyer, Adolpb Meyer, and other persons alleged to be unknown 
to plaintiff, ibr a balance alleged to be due for goods sold by défendants 
for the account of plaintiff. Défendants filed an exception to the jurisdic- 
tion, alleging that the firm was composed of Victor, Adolph, and Solo- 
mon Meyer, and that the latter was a citizen of New York; that his name 
is published in the city directory of New Orléans as a member of the firm, 
and that plaintiff must hâve known the iiact; but that his name and cit- 
izenshjp ^as oraitted from the pétition to prevent the jurisdiction of the 
court fi'om being ousted on the face of the pleadings. A jury was waived, 
and the cause tried before the court. 

Before PaKdee and Billings, JJ. 

W. S. Benedict, for complainant. 

Farrarj Jonas & KruttschniM, iov défendants. 

Per Curiam. The plaintiff, a citizen of Mississippi, on an obligation 
of the commercial partnership of V. & A. Meyer, domiciled in Louisi- 
ana, may sue in this court Victor Meyer, a citizen of Louisiana, Adolph 
Meyer, a citizen of Louisiana, and the partnership of V. & A. Meyer, so 
far as the said partnership is capable of being sued and standing in judg- 
ment; but cannot sue Solomon Me^'er, a citizen of the state of New York. 
Under the jurisprudence of Louisiana a partnership is a légal and moral 
entity, a çiyjl person, with peculiar rights and attributes, separate and 
distinct from the individualscomposing the partnership, which canhave 
a domicile, contract and bç. contracted with, buy and sell, act as agent, 
and perform many other functions; (see Smith y. McMicken, 3 La. Ann. 
Z22y Pciradise y. Gerson, 32 La. Ann. 532; tsuccessùm cf FÛcher, 39 La. 
Ann. 362, 1 South. Rep. 929;) and, while not capable of suing and being 
sued by ifself, is capable of suing and being sued joined with the part- 
ners. When sued with the partners, and the plaintiff jecovers, judgment 
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is rendered against it and the partners individually. This îs the estab- 
lished practice in Louisiana. In rendering judgments in this court in 
suits where the partnership is joined as a défendant with the real ob- 
ligors, we see no objection to following the usual form established and 
foUowed in the state practice. The effectof this is precisely what is pro- 
duced by a judgment against the members of a partnership in the com- 
mon-law states; it characterizes the judgment as being rendered upon a 
partnership obligation, and afifects the partnership property as wellasthe 
individual property of the partners. Certainly the naming of the part- 
nership as a défendant, even if such partnership is not a distinct party 
défendant capable of standing in judgment, cannot defeat the jurisdic- 
tion of the court which exists over the other défendants. The question 
in this case is therefore reduced to the single inquiry whether Solomon 
Meyer is a necessary party to the maintenance of this suit. This précise 
question, we understand, is decided in the négative by the suprême court 
in Breedbve v. Nicolet, 7 Pet. 413, where it was held that, on an obliga- 
tion of a commercial partnership domiciled in Louisiana, two partners 
residing in Louisiana might be sued without joining the third partnçr, 
not residing in said stàte. See, also, Rev. St. U. S, § 737. The facts 
as set forth in the exception on file we find to be true as pleaded, but for 
the reasons aforesaid we are of opinion that the exception should be over- 
ruled, and it is so ordered. 



Finance Co. of Pennsylvania et al. v. Charleston, C. & C. R. Co. 

{CireuU Court, D. Stnttfo CaroUna. February 25, 1891.) 

Rbcbivee — Appointmbnt. 

In prooeedings for the appointment of a receiver of an Insolvent rallroad Com- 
pany, one who is a party to or counsel in the cause, or who has been an offîcer of 
the Company, wiU not be made the permanent receivei*. 

In Equity. 

Samud Lord and /. N. Nathans, for complaînants. 
Newman Erb, MUchdl & Smith, Smythe & Lee, and G. W. McCormack, 
for défendants. 

Bond, J. ^This îs a motion for the appointment of a permanent re- 
ceiver for the défendant railroad Company. At the outset, upon the fil- 
ing of the bill, it was absolutely necessary, in the interest of the credit- 
ors and mortgagees of the défendant company, to appoint a receiver im- 
mediately. The railroad extended over three states, and passed through 
several counties in each, where courts were in existence, having jurisdic- 
tion to adjudicate claims arising within their territorial limits. Mani- 
festly , it was of the utmost importance that the control of the Une should 
be in one place and under one jurisdiction. Endless confusion would 
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otherwise hâve arisen. Questions of priority of liens, and of the rights 
of différent parties, could be thus uniformly determined, and while the 
sale of the road as an entirety, if the resuit of the litigation should resuit 
in a sale, might produce a fund for distribution among créditera, the 
sale of 80 much of it as the courts of the state had within their respective 
jurisdictions would resuit in failure. The appointment of the temporary 
receiver was made at the suggestion of complainants, whose counsel he 
was, because he was a person well known to the court as a lawyer of 
great ability and of unquestioned integrity, and his conduct of affairs 
since bis appointment bas justified in the highest degree the confidence 
of both the complainants and the court. But it bas been the uniform 
practice in this circuit to appoint no one receiver of a railroad corpora- 
tion who has been one of its oflicers, or who had anything lo do with 
its control prier to its insolvency. It has always been thought that 
while the insolvency of the company might bave been caused by mis- 
fortune, and by no default of its direction, nevertheless those who were 
about to lose their property, or had it placed in jeopardy, were entitled, 
in ail reason and fairness, to a new management, though perhaps not a 
better one. In the one case, there is some hope; in the other, there 
can be expected but the former resuit. Now, where we hâve the names 
of three persons suggested to us by parties in interest, for appointment 
as permanent receiver, we think, whUe we bave the highest respect 
for Mr. Dickinson, he ought not to be made permanent receiver, be- 
cause he was a director in the road, and is a party to the suit. And 
though, if it were left to us to do as our inclinations lead us, we would 
continue Mr. Lord as receiver, we think that, as he is counsel for the 
complainants, and can see, from what is already disclosed in the cause, 
that there are bitter conflicting interests, ail parties will hâve a sensé of 
fairness in the conduct of the receivership if a person entirely disinter- 
-ested be appointed. We are sure this will be seen at once by Mr. Lord, 
who was recommended to the court by ail the complainants, some of 
whom now object to his appointment as permanent receiver. From 
the report filed by the temporary receiver it is apparent that the railroad 
is in a most wretched condition. It appears that it is positively dan- 
gerous to run it. To put it in anything like the condition it ought to 
be to transport passengers safely will cost more than $100,000. The 
receiver has no funds for that purpose, even if it was the duty of the 
court to repair mortgaged railroads; he is not likely to bave, for the 
running expenses exceed largely the receipts. One justification a court 
has in holding possession of a railroad without a sale, after the case is 
matured, is the hope that the unsecured creditors may possibly get some 
return for their labor or property. Hère there is no cheerful ray of hope. 
The receivership must be a short one. There must be a speedy sale, 
and those who are secured by the mortgage, which thèse proceedings 
seek to foreclose, must take their security after payment of prior liens, 
if there be any such, and do the best they can with it. Under thèse 
«ircumstances, we bave thought it best to sélect the third person named 
id us as receiver, Mr. D. H. Chamberlain, now the receiver of the South 
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Càrolîna ïbàd, with wiiich the Charleston, Cincinnati & Cliicago Rail- 
road connecta, and au ôrder will bè pàssed accordingJy. Unless in case» 
of iniperative necessity, no person will be appointed receiver of a rail- 
roâd Company who is a party to or of counsel in thé cause, or who bas 
been an officer in, or aii officiai of, the insolvent corporation. 

SmoKTON, J., concurs. 



Caeey a cd, V. Houston & T. C. Ry. Co. et al. 
(Circuit Cov/rt, E. D. Texas. Maroh, 1891.) 

1. RâilbOas CoMPAsriES— Insolvenot— Riohts of Stockholbbrs. 

An. ipsolvent railroad comt>aay bad lasued several séries of mortga^e bonds, 
some pf which mortgages covered ail of tta property, apd others only part. The 
principal of some of tEe mortgages was due, and the company had defaulted on 
the inteirest on ail of them. In addition, it had a large floating debt, running into 
millions. There was no fair possibilité of its being able to pay the accrued intor- 
est on the bonds and thë floating debt without a sale of ail its properties. Held, 
thaltadçcree foreclosingall the mortgages, entered by consent of the creditors, 
would not be set aside at the suit of some of the stockholders on tbe ground that 
the principal of some of the mortgages was not yet due, as it was to the interest of 
the railroad company that the rigbts of ail the mortgage bondbolders should be 
eut oil to enable the oompany to effect tt reorganization wbich would secure and 
eztend its bonded debt, and reduce the rate of interest thereon, and provide tbe 
. qecessary means to satisfy the floating debt. 

S. SaMB^RbORGANIZATION— ImCNCTION. 

À prdposed reorganization of the company, to be effeoted In connection with tbe 
foreclosure sale, by wbich the bonded indebtedness is refunded on longer time 
and at reduced interest, and whicb allows each stockholder to retaia bis stock on 
the payment of bis pro rnta share of the floating debt, is not a f raud on tbe stock- 
holders, and wlU not be enjoined at the suit of some of them, who do not suggest 
any other method by whicb the Anancial embarrassments of the company can be 
met. 

In Eqùity. 

Bill by S. W. Carey and others agaînst the Houston & Texas Central 
Railway àhd others. Complainant alleged that they were stockholders 
in défendant railroad company, and that the latter had issued several 
séries of bonds, secured by distinct mortgages on its property. Some of 
thèse mortgages covered ail ils property, and some only part. Most of 
the bonds were owned by the Farmers' Loan & Trust Company and by 
the Soilthern Development Company, in which C. P. Huntington was a 
large stockholder, and by the Southern Pacific Railroad Company, of 
which Huntington is vice-président. The bill further alleged: 

"(5) That in none of the siiid several mortgages is it provided that the fuil- 
ure to pay interest upon any of the bonds shall be takeii to precipitate the ma- 
turity of the principal, nor do they provide for or permit the sale of tlie said 
railway prior to tlie maturlty of the principal of the bonds referred to in the 
said respective mortgages, or elther of them. 

"(6) That the main Une flrst mortgage, upon. which said bill JSTo. 198 was 
founded and based, provided by its terms that, if default be made in the pay- 
ment of interest which slioutd becomë due upon the said bonds, the trustées, 
at the tequest of any bondholder, were rëqdifed to make a demand in writins 
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on the président or secrçtary of thecompànyfor the payment of intereat in 
arrears, and, if the compaiiy made default for Bixty days after said time, the 
trustées were empowered to take possession oî the road, and use, operate, 
and work the same, and, after paying the expenses of running and operating 
the road and for needful and necessary repairs, apply the net profits to the 
payment and discharge of the interest, when and whereupon the said railway, 
with its appurtenances, was to be suirendéred and delivered back to tlie said 
railway company; and it was further provided that, if default be tnade in 
the principal at maturity, the trustées should proceed to sell the lands wliich 
wer« conveyed and which remained unsold, and, if the proceeds of such sale 
should not be snfflcientto pay off the said bonds and interest in full, then 
the trustées were directed, at the end of six morths from the time of the ma- 
turity of the bonds, to sell the road to the higliest bidder at public auction; 
to which mortgage, referred to in the decree hereinafter mentioned, com- 
plainants beg leave to refer, and make part hereof. The western division 
flrst mortgage, upon which said Easton and Bintoul filed their bill Ko. 199, 
contains provisions substantially«imilar in ail respects. The gênerai mort^ 
gage, executed April 1, 1881, embraced in said Consolidated cause, contains 
substantially similar provisions. The mortgages known as the 'main line 
and western division Consolidated mortgage,' and • Waco & Northwestern 
division Consolidated mortgage, ' provide that in case the company failedto 
pay the principal or the interest upon bonds as they become due, tind for sixty 
days after demand, the trustées were empowered to enter upon the roud, op- 
erate and manage the samev and; after paying taxes and counsel l'ees, and 
necessary expenses in connection With the opération of the road, and for proper 
repairs, apply the surplus to the payment of interest or principal due, and 
assume the management of tbe road until the principal and interest are paid; 
or the property sold, as provided 4n the mortgage; but such sale was to be 
had only in case default should be madein the principal sum of the bonds 
at maturity, and proper prooeedings were commeneed to procure a decme of 
sale of said premises and property, which proceedings the trustées were re- 
qnired to commence at the request in writlng of a majority of the holdera of 
the bonds so in default. 

"(7) Complainants further allège that the answer of the railroad company 
in said suits expressly placed in issue, by denying, that the principal sum of 
the said bonds had becorae due or detnanâable', and averred that the court 
was not authorized to set aside the terms and provisions of the deed of trust, 
and decree the principal of the bonds issued under the said deed to be due, 
when the same were not due until years after the fliing of the bill, and that 
the court had no power to decree that the railways belonging to the said 
Houston & Texas Central Eailway Company should be sold prior to the ma- 
turity of the bonds, or sold prior to the sale of ail the lands covered by tbe 
said deeds of trust; and in the answer it Was furlhér averred that if the lands 
received by grantsfrom th» state of Texas were caréfuUy administered and 
converted into moneyata reasonable priée by the railroad company, or by 
the receivers, the proceeds of the sale would so materially reduce the indebt-, 
edness of the company that it migbt reasonably hope to be able to pay the 
vrhole of its floating debt and the principal of its bonds upon the dates they 
■become due., 

" (8) Complainants further aver, on information and belief , that after the 
fliing of the said answer, and until after the making of the reorganization 
agreement hereinafter referred to, no tèstimony was taken in the said suit; 
That whilë the suit was in that condition, and on or about December 27, 1887, 
an agreement was entered into, as complainants hâve since learned, by a ma- 
jority of the holders of the mortgagô bonds [with the possible exception of 
ihose upon tbe Waco & Korthwestern division, as to which division a sulfi- 
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dent number of bondholders could not be broaght into an agreement for re- 
organization] and the Southern Pacific Co. and the Central Trust Co., for the 
rçorganization of the said Houston & Texas Central Railway Company, by 
the terms of whicb agreement a plan of reorganization was agreed upon be- 
tween tbe parties to said instrument, by which they agreed to a foreclosure 
of the said mortgages, and by which it was f urther agreed that a new Com- 
pany should be organized, which shall acquire ail the property and fran- 
chises of the présent company designated herein as the ' Houston & Texas 
Central Ry. Co. No. 1,' and théreafter issue new bonds, equal in amount to 
the principal of the outstanding consoIidated mortgage and gênerai mortgage 
bonds, in the following proportions: the présent holders of the first mort- 
gage bonds were to reçoive new bonds in equal amount, and, in addition, to 
be paid the face value, without interest, of the unpaid coupons, up to and 
including the coupons maturing July 1, 1887, and also a bonus of fifty dollars 
in cash upon each bond. The interest upon the said bonds was to be guar- 
antied by the Southern Pacific Company. The holders of the consoIidated 
mortgage bonds were to receive new bonds, with interest at the rate of six 
per cent., and, in addition, to receive debenture bonds, with interest payable 
semi-annually at the rate of six per cent., for three-fourths of the face value, 
without interest, of the unpaid coupons, to and including those maturing Oe- 
tober 1, 1887; both the principal and interest of the said debenture bonds to 
be guarantied by the Southern Pacifie Company. The holders of the gênerai 
mortgage bonds, including ninehundred and forty-five bonds alleged to hâve 
been hypotbecated with the Southern Development Company, Morgan's 
Louisiana & Texas Bailroad Steam-Ship Company, and the National City 
Bank, to receive new bonds, bearing four per cent, interest, and, in addition, 
to receive debenture bonds bearing interest for two-thirds of the face value, 
without interest, of the unpaid coupons, to and including the coupons ma- 
turing October 1, 1887; both the principal and interest of the debenture 
bonds to be guarantied by the Southern Pacific Company, and the interest 
upon tbe gênerai mortgage bonds was also to be guarantied by the Southern 
Pacific Company, and the new company was to issue stock in the sum of ten 
million dollars. That, though none of the stockholders of the company No. 
1 as such were parties to the said agreement, it was, in and by the said agree- 
ment or plan of reorganization, provided that the présent holders of the cap- 
ital stock of the said Houstoii & Texas Central Railway might, within a time 
to be prescribed by the Central Trust Company, receive, if they elect so to do, 
a share of the capital stock of tbe new company equal in proportion to the 
stock held by tbe said stockholders, on paying a proportionate amount of the 
sums necessary to discharge the whole floating debt of the old company, and 
tbe cash payments to be made under the said plan for interest and bonus, and 
the necessary charges and expenses to be incurred in the said reorganization. 
That in said agreement it was f urther provided that in the event that any 
portion of the capital stock should not be taken up by the said stockholders, 
or holders of tbe floating debt, as provided in said agreement, then the South- 
ern Pacific Company, on paying only the cash necessary to pay the interest 
and bonus to tbe holders of the first mortgage bonds and coupons, and otber 
charges and expenses to be incurred in the said reorganization, were to be 
entitled to tbe capital stock of the new company not so taken up. That the 
said Central Trust Company was agreed upon as the purchasing trustée, with 
whom tbe bonds were to be deposited, and wbo was authorized to bid in and 
pay for theroaù on foreclosure, and to carryout the proposed reorganization, 
a copy of which plan of reorganization is on file with the clerk of this court, 
and to which référence iq hereby made. That the negotiations in référence to 
the said plan of reorganization were bad maiuly, as complainants bave since 
learued. with the said Huntington, and many meetiugs to arrange the same 
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wère held at hîs office, as complainants allège, upon information and belief ; 
but, as hereinfore stated, none of the stockholders of said company No. 1, as 
such, were parties to the said agreement, were notified of or in any manner 
agreed or consented to the same. 

"(9) After the exécution of the said agreement, or plan for reorganization 
by the said bondholders, and in pursuancethereof, and of the scheme mapped 
out, the complainants in said consolidated cause, diiring the May term of 
1888 of thia court, applied for, and, on consent, procured to be entered, a de- 
cree in the said consolidated cause, as complainants learned on examination 
of said record. That the only testimony in the cause were certain formai 
dépositions of the trustées and others on behalf of the complainants, takea 
after the making of said reorganization agreement, as complainants are in- 
formed and believe, to which dépositions, on file with the clerk of this court, 
complainants beg leave to refer. That, as appears from the docket of the 
clerk, the dépositions were flled May 3, 1888, and publication made May 4, 
1888, though the cause is purported to hâve been submitted on May 3d, and 
the decree, which consisted of about one hundred and fifty folios, flled and 
entered May 4th, to which docket complainants beg leave to refer; but no tes- 
timony was taken or submitted on behalf of the défendants in said suit, or to 
sustain the défenses interposed in the answer, nor any évidence oflered by the 
complainants, or submitted to the court, rebutting the défenses which were 
ralsed and presented by the pleadings." 

On the foreclosure sale the entire property of the railway company was 
purchased by Frédéric P. Olcott. Complainants alleged that the decree 
of foreclosure was void, and that it was procured by the fraud and col- 
lusion of Huntington and his associâtes and the officers of the Houston 
& Texas Central Railway Company, and is a part of a scheme to acquire 
possession of said railway in the interest of Huntington and the South- 
ern Pacific Company. The bill then proceeds: 

"(11) Complainants hâve since learned and allège that, on acquiringthe 
possession of the said railway under the said foreclosure sale, said Hunting- 
ton and his associâtes caused to be flled articles of incorporation under the 
laws of the state of Texas, organizing and incorporating a railway company 
known as the ' Houston & Texas Central Baiiroad Company,' (which is herein 
designated as No. 2,) taking almost the same title and name as the corpora- 
tion of which the complainants are stockholders, for the purpose of operating 
the said railway and its franchise, claimed by them to hâve been purchased 
ànd acqaired at the said foreclosure sale; and thereupon, and on or about the 
Ist of September, 1889, issued a notice to the stockholders of the said Hous- 
ton & Texas Central Railway Company, (No. 1,) including thèse complain- 
ants, that they could participate in and become entitled to an equal number 
of shares of the Houston & Texas Central Baiiroad Company (No. 2) as may 
be held by them in company No. 1, provided they pay an assessment of seven- 
ty-three dollars upon each share of stock held by them. That said assessment 
was wrongf ully and f raudulently contrived and made up by said Huntington 
and bis associâtes as a part of their scheme and plan for obtaining possession 
of the said Houston & Texas Central Railway, and that said assessment was 
not flxed and determined by the Central Trust Company, who alone and ex- 
cluslvely was authorized by said articles of reorganization to flx and détermine 
said amount; and no assessment has been flxed or determined bysaid Central 
Trust Company at any time, nor is the floating indebtedness of the company 
No. 1 correctly stated, but the same is much less than is alleged bysaid Hunt- 
ington and his associâtes. That said assessment is an attempt to compel the 
stockholders of company No. 1 to turn over their stock to said Huntington 
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tttld Mis ^Bociates, and to purchase from said Huntington and his associâtes 
étbçk iB the new corapany." 

Ciômplaihants prayed that the dècrëe of foreclosure be set aside, and 
that défendants be enjoined from carrying ont the plan of reorganization, 
and from issuing any stock or bonds of the Houston & Texas Central 
Eailroad Company, (No. 2.) Défendants denied aJl allégations of fraud, 
and alleged that the decree of foreclosure was valid, and that the pro- 
posed plan of reorganization had been entered into in good faith. 

E. H. Landcde, Clark, Dyer & BoUinger, and Jeff Chandler, for com- 
plainants. 

Ihrrar, Jonas & KivMschmU, Butler, StiUman & Hubbard, and A. H. 
JoUne, fordefendants. 

pAÉpEE, J. This cause has been submitted upon motion for an in- 
junction, ^mcfewte lite. I hâve considered the bill, exhibits, affidavits, 
and arguments submitted, and refuse the injunction pendente lite for, 
amongothers, the folio wingreasons: 

1 . On the showing made the charges in the bill of collusion and fraud 
to the préjudice of the company and stockholders are groundless; in fact 
the contrajry appears, to^wit: That in the proceedings sought to be re- 
viewed theinterests of the defenda,nt company and its stockholders were 
corisidereql and protected toa degree beyond just légal demands, and, by 
thç decree complained of and the reorganization agreement referred to 
in the bill, the stockholdprs are placed upon a better footing than would 
hâve resulted from the strict enforcement of the bondholders' mortgage 
rights. 

2. Defects and informalities charged in the bill as existing in the pro- 
ceedings ariddçcrees, sought to be reviewed, if considered as well taken, 
do not, in my opinion, render the decree void, — at worst, only voidable, 
—and do not préjudice or injure the eomplainants to any such extent as 
would warratit granting the relief prayed for in the bill . From the show- 
ing made in the original case and on this hearing the Houston & Texas 
Central RaiJVyay Company had been, and long prior to the decree com- 
plained 6f waSi insolvent. It had defaulted for years in the payment of 
its interest. At no time for years had it in any one year earned its fixed 
charges. It had exhausted its borrowing capacity. It had a large float- 
ing debt, running into the millions, and there waa no reasonable hope 
nor fair possibility of its being able to pay its accrued interest and con- 
ceded floating (îebt without a sale of ail' its properties, so as to permit of 
a reorganization,, which would secure ^d extend its bonded debt, and 
leduce the rate of interest thereon, and provide the necessary means to 
pay off or satisfy its floating debt. Whether or not the principal of the 
dèbts representëd by the severàl issues of mortgage bonds was due, it 
seems that the several bilis for foreclosure allège such principal to bé due, 
and it was to the interest of the çompàny and ail parties concerned that 
it should be declared due, so that on foreclosure sale and reorganization 
a lower rate of interest could be obtaiued, and means provided for the 
floatingdebti 



CABBY V. HOUSTON & T. C; EY. CO. 443 

3. The principal, as wéll as the interest, on the issue of bonds known 
as the "Income and Indemnity Bonds" was due. Interest was overdue 
on ail the issues of bonds, and floating indebtedness to the artiount of 
several million dollars was due. A forèclosure for the principal and in- 
terest of the income and indemnity bonds, or for the interest alone on 
any of the other issues, would hâve extinguished the rights of the Com- 
pany, as there was no possibility of its raising the large sums necessary 
to prevent a sale. A forced sale of the lands would hâve impaired the 
already insufficient security held by the creditors, without in any wise 
benefiting the company. Some of the mortgages covered ail of the prop- 
erty, others covering only parts. Under thèse circumslances it was ab- 
solutely necessary, in order to prevent further confusion and complica- 
tions and to save each set of creditors ail their légal ^nd équitable rights, 
to decree foreclosures for the entire debt, principal and interest, of each 
issue of bonds. Any other decree not cutting off the rights of some of 
the mortgage bondholders would bave been impracticable. As the cred- 
itors were agreed as to the decree rendered, and as the company was not 
injured thereby, the stockholders ought not to complain. 

4. The now complaining stockholders made no offerto provide for the 
large suma of interest, amounting to millions of dollars, conceded to be 
due, nor to pay the costs in executing the decree complained of, Their 
bill sets forth no reason why such offer is not made, nor any inability 
on the part of the complainants (except as can be inferred frora the large 
amounts involved) to provide for the conceded exigible indebtedness, 
Their bill neither shows nor suggests any methods or means by which 
the financial embarrassments of the company can be met in case com- 
plainants obtain the relief sought in their bill; and it seems to me, after 
a considération of the whole case, that to grant complainants the relief 
they seek would not benefit them, but would unnecessarily injure and 
oppress the mortgage and other creditors of the company with the final 
resuit of more complications, — more indebtedness,^all to be finally set- 
tled by an absolute sale of ail the property of the défendant company. 

The arrangement provided by the reorganization agreement seems to 
hâve been the best possible for ail the creditors of the défendant company; 
also the best for the company and the stockholders, — best for the stock- 
holders, as it provides for refunding the bonded debt on longer time, at 
a reduced rate of interest, and allows each stockholder to retain his stock 
and his interest in the company, its railway and lands, upon paying his 
pro rata share of the floating indebtedness and the expense of the reor- 
ganization. A forèclosure and salé for the payment of interest would 
hâve closed out ail the interest of the stockholders in the company. 
This resuit bas been avoided by the reorganization. Without payment 
of the floating indebtedness, the stockholders could not hope to retain 
any interest in the company, and this floating indebtedness is practically 
ail that they are required to pay. To this it may be added that, if any 
of the stockholders think the agreement is not bénéficiai, they need not 
accept it; and then, ija my opinion, they are in no worse position than 
they would hâve been if forèclosure had beeu had for the mortgage in- 
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terest conceded to be due. If any stockholder does accept the provis- 
ions of the reorgattization agreement, of course, in a proper suit, he can 
enforce, if necessàry, the carrying eut of the provisions of the agreement, 
and protect himaelf and the company from the allowance of fictitious or 
fraudulent âoating debt. 



CÎOTTiNO V. Floeida Ry. & Nav. Co. d al., (Wilson, Tntervenor.) 
Meybr V. Same. Beown v. Same. Central Trust Co. v. Same. 
GoABANTY Trust & Sape-Deposit Co. v. Same. 

{CireuU Court, N. D. Florida. Maroh 14, 1891.) 

RAILKOAD MoBTGAGE — FOBBCLOSUKE — INTERVENTION. 

In prooeedings to foreolose railroad mortgages an intervening pétition was filed 
by one olaiming under a contract for the purohase of land from the land-agent of 
the Company. It appeared that the land in question, together with other lands, was 
speoially excepted by the orders appolntlng the receiver from the property thereby 
put into his hands, and that he had never corne into possession thereof ; that in none 
of the several principal causes was there any controversy about the lands, nor uny 
déclaration of lien thereon in the respective decrees. It f urther appeared that both 
intervenor and défendant company were citizens of the same state. Held, that the 
pétition was properly dismissed, both as thrusting a foreignlitigation into the suit, 
and for want of jurisdiction. 

In Equity. On exceptions to the master's report, on the intervention 
of George E, Wilson. 

Flécher & Wurtz, for intervenor. 
John A. Henderson, for receiver. 

Paedbe, J. Although the exceptions were not filed în this matter 
within the delay allowed by the ruîes, nor with anyleave of the court, 
as the matter was submitted without objection, I hâve examined the case 
on ils merits. The report of the master on the facts seems to be fully 
Êustained by the évidence. The intervenor contracted with Wailes, land- 
agent of the railroad company, for 2,120 59-100 acres, as alleged, but 
the contract included only 116 70-100 acres, to-wit, those in section 19, 
township 22 S., range 22 E., which the land commissioner or the com- 
pany had authority to sell at the date of the transaction; but the quan- 
tity of land aetually sold does not aflFect the proper décision of the case. 
On this intervention the intervenor can only recover by reason of supe- 
rior equity to the complainant trustées in relation to property and mon- 
eys in the hands of the receiver in the above entitled cases. 

1 . As to the lands. Although the receivei 's answer filed does not spe- 
cifically deny that the lands came into his possession under the order of 
court made in the above-entitled cases, yet the record of the case shows 
that in the orders appointing a receiver, under which he took into "pos- 
session the property of the Florida Railway & Navigation Company, there 
was specially excepted from the opération of said orders any and ail 
lands acquired by said company under grants from the state of Florida 
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or from the United States, through the agency of S. I. Wailes, and that 
order recited that it was the intention of that exception to exclude from 
Buch receivership ail lands in controversy with said Wailes; and that in 
fact the said receiver did not corne into the possession of the lands in 
controversy under orders of court in any of the cases in which he was 
appointed a receiver of the Florida Railway & Navigation Company, or 
its component divisions. The record further shows that in none of the 
above-entitled causes was there any controvers}' between the coraplain- 
ant trustées and the défendant railway company about any of the lands 
of the spécifie grant in controversy. In the decrees rendered there is no 
déclaration of lien on any of those lands, nor were any lands sold, or at- 
tempted to be sold, under said decrees. It seems clear, therefore, that, 
conceding the intervenor's équitable title to the lands in controversy to 
be beyond question, which is altogether doubtful, yet in this case he 
cannot corne into thèse causes, and demand spécifie performance from 
the Florida Railway & Navigation Company. Aside from the fact that 
BUch intervention is thrusting a foreign litigation into other people's 
Buits, both intervenor and défendant company are citizens of the state 
of Florida, and the controversy between them is one beyond the juris- 
diction of this court, unless the court obtains jurisdiction by reason of 
possession of the property in controversy, which, we bave shown, is not 
the fact in this case. 

2. As to repaying the intervenor the $6,000 alleged by him to hâve 
been paid to the land-agent of the company, the claim of intervenor is 
without equity. The $6,000 went into the hauds of the land commis- 
eioner, and was never paid over to the railway company. It never was 
used in any way to benefit directly the property upon which complain- 
ants' mortgages rested. It is therefore ordered, adjudged, and decreed 
that the exceptions to the master's report be, -and the same are hereby, 
overruled, and the master'» report be in ail respects confirmed, and the 
intervention of George E. Wilson in the above-entitled causes be, and 
the same is, dismiâsed, witli costs to be taxed. 



Allbm et al. v. Faibbânes. 
lOb-cwU Cmtrtt D. VermorO. Maroh 4, 1891.) 

COBPOBATIOKS— LlABILITT OF ST0CSHOLDEB8 — CONTBIBXJTIOH — PLEADIKO— MtllTI- 
VABIOU8NBSS. 

A bill by stookholders who bave been compeUed as such to pay corporate debts 
trader the lawa ol the state where they are domiciled, and under whicn the corpo- 
ration organized, against aloreign stockholder for contribution, is not multlf arious, 
for, thongh the claim of each orator Is distinct from that of the others, the grounds 
of the suit are tbe same. 

CiONFLICT OJt IjAWS — NON-RbSIDBNT STOCKaOLDBBS. 

The lawsof the state where a corporation is organized, as c(;nstrued by the courts 
thereof, are rulea of property as to the rights and liabilities between the corpo- 
ration and stookholders; and stookholders résident in that state who hâve been 
mode Uable as such under those laws for corporate deots may in equity maintaia 
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; 'sn action in a fédéral, til^rt for contribution against, a. noa-resident stockbolder, 
notwithstanding the fàct tbat tbe principal liabillt/'could not bave been enfdrcèd 
' atoywbereexcept in tbàf State. 
8. Samh— EBLiTivE LiÂBiiirrr. 

I Where the bill does not show but tbat the stockholders were ail lïTing and aolv- 
ent at jthe several tlineé ôl payment, nor proceed at ail against the défendant for 
theinabiUty of any of them, defendant's liability to eaoh will be in the same pror 
, pprtiOQ to the amount paid as his stock bears to the wbole stock. 
i. Same— Ïnteeest. 

Where a 'stockbolder Ib ëompelled to pay a oorporate debt for which another 
stopkholder is equally Uable it Is the same in effect as having bis proportion of the 
âmount detained by him, and in au action, for contribution interest is recoverable. 

6. BaMB— BuBViVOKSHlP. 

In an action by several stockholders, who hâve been severally compelled to pay 
corporate debts, against.a non-resident stockholder, the ciaims of orators who bave 
died pending suit will Àot âurvive to the others. 

In Equity. 

Daniel Rd)erts, for oTatora. 

Henry G. Ide, foi défendant. 

Wheeleb, J. The several orators and the défendant were, respectively, 
stockholders in the Illinois & St. Louis Bridge Company, a corporation 
of the States of Illinois and Missouri, the capital stock of which was 
$4,000,000, divided into shares of $100 each. Ail of thèse stockholders 
had ratable proportions of some stock, called "bonus," on which the first 
40 per cent, was not, and by the ter'ms ou which it waa distributed by 
the Company was not to be, paid; and, when the last 60 per cent, on ail 
the stock was paid, the stockholders received in return mortgage bonds 
of the Company in amounts equal to the payments. By the laws of Mis- 
souri, as héld by the courts of that state through to the highest, creditors 
of the corporation upon a return of nvMa bona on an exécution against 
it could hâve further exécution against the several shareholders to the 
amount of that 40 and 60 par cent., and thus ail the stockholders were 
there ratably liable in that manner to that extent for the debts of the 
Company. Skrainka v. Allen, 7 Mo. App. 435, 76 Mo. 3S4. The orators 
severally paid considérable sums on the debts of the company under 
compulsion of such proceedings, and this bill is brought for contribution 
from the défendant towards the sums so paid. 

Objection is made that the bill is multifarious, because the claim of 
each orator is distinct from that of the other. In Brown v. Safe-Deposib 
Co., 128 U. S. 403, 9,Sup. Ct. Kep. 127, the coUrt said: 

"To support tbe objection of multifariousness because the bill contains dif- 
férent causes of suit against the same person two tbings must concur: First, 
the grounds of suit must be diflerent; second, each ground must be sufficienf;, 
as stated, to Bustain a bill." 

In this case the grounds of the suit are not différent, but the same; 
and, aa there, the objection "raises no question sa^ve the technical one 
of an undue uniting of demands," and, as therOj the demanda grow eut 
of a subject in which ail the parties had a common interest. The objec- 
tion must therefore, as there, be overruled. That the law of Missouri 
warranted the holding of the stockholders liable for the debts of the cor- 
poration on account of the non-paynient oîf the 40 per cent, of the bonus 
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stock, and of the fetum of 60 per cent, in bonds on payment of that 
amount of the whole of the stock, bas been questioned in a suit upon 
the direct-liability. Ohristensen v, Eno, lOQ N. Y. 97, 12 N. E. Rep. 
648. That question is foUowed and strenuously made in behalf of the 
défendant hère. But whether other courts or this court would, on gên- 
erai principles of construction, come to the same conclusion upon the 
staiute of Missouri as that to which the courts of that state bave come, 
is not material. The parties became stockholders in a corporation of 
Missouri, subject to the laws of that state, as construed by the courts of 
the state. Rev. St. U. S. § 721; Fairfidd v. Cmnty of Qallatin, 100 U. S. 
47. Thèse laws, so construed, were rules of property in respect to the 
rights and liabilities between the corporation and the stockholders there 
and everywhere. Chase v. Cwrtis, 113 U. S. 462, 5 Sup. Ct. Rep. 554. 
By them the orators and the défendant became liable ratably in pro- 
iwrtion to their stock for debts of the corporation, and were co-sureties 
to theextent of the liability. The orators hâve been compelled to pay 
the defendant's share for him, and, upon common principles of equity, 
seem to hâve become entitled to hâve of him what they hâve paid for 
him. Deering v. Earl of Winchelmii 2 Bos.; & P. 270. That the liability 
could not be enforced hère, nor anywhere but there, and he could not 
be reached there, does not afiect the opération of thèse principles. The 
right to hâve contribution from him arose on payment of his share, and 
could be enforced wherever jurisdiction could be had. Âldrich v. Aldrich, 
56 Vt. 324. The right of the orators to contribution is questioned be- 
cause, as said, ihey were directors, and created the debts against law. 
This reason fails for want of ,proof of the fact. The debts appear to hâve 
been created for building the bridge of the corporation, and are not shown 
to bave been unlawful. 

The bill does not show but that the stockholders were ail living and 
solvent at the several times of payment, nor proceed at ail against the 
défendant for thô inability ôf any of them. The orators are therefore to 
be understood as having paid for him his share of the several debts, 
and not his share of any shares of others not able to pay. The right that 
accrued to the ofators wais to hâve of him what they had so rçspectively 
paid for him. This right accrued there, and the orators bave come 
;here, where jurisdiction can be had, to enforce it. That the other stock- 
holders are not to be found within this. jurisdiction furnishes no reason 
for enforcing their liabilities as if his, nor for enlarging his. The de- 
fendant's share of what each paid was the same as his stock was of the 
whole stock. The orators hâve received something of another stock- 
holder, but not on account bf the défendant, nor more, so far as appears, 
than that stockholder's share. The sum so received does not lessen or 
Vary the defendant's liability. 

A question is naade about interest. The orators were compelled to pay 
money for the défendant which he ought to hâve paid, although he may 
not actually teave known of the circumstances requiring the payment at 
the time. Interest is xecoverable generally upon advances of money, 
(itotard ▼. 6raveéi& Caines, 226; Sedg. Dam. 380;) and upon monej 
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paid by a surety without demand, (Ildey v. Jewett, 2 Meto. , Mass., 168.) 
Being compelled to pay money for the défendant was the same, in efFect, 
as having it detained by him, for which interest is recoverable, Ekins 
v.Easl India Qo., 1 P. Wms. 395; Wood v. Robbins, 11 Mass. 504. Upon 
thèse princjples, interest appears to be chargeable upon the respective 
amounts paid for the défendant from the time of payment. 

The orator Allen has died, and the suit has not been revived in favor 
of his Personal représentatives. The défendant has died, and the suit 
has been revived against his executors. The amount to be paid by the 
executors to each orator is capable of computation from the pleadings 
and évidence. To the orator Lionberger it is $77.33; to the orator Jack- 
son, $67.11; to the orator Knapp, $66.54; and to the orator Greeley, 
$19.83. As the payments of the orators were several., except that by 
the two Knapps, who were partners, the claims of those who bave died 
bave not survived to the others; and, as the amount recovered is less 
than $500, costs to the orators are expressly prohibited. Rev. St. U. S. 
§ 968. Let a decree be entered that the defendant's executors forthwith 
pay to the orator Lionberger, $77.33; to the orator Jackson, $67.11; 
to the orator Knapp, $66.54; and to the orator Greeley, $19.83, with- 
out costs. 



Craig v. Mount Carbon Co., Limited. 
{Circuit Court, D. West Virginia. Deoember 8, 1890.) 

1. Kailboab Companibs—Neqmsence— Injuries to Trespasser on Traok. 

A persoo riding on a railroad vélocipède over and on the track of a railroacl Com- 
pany, without having obtained its consent for that purpose, is a trespasser, and, in 
the event of injury resulting therefrom, no action can be maintained against the 
Company, unless willf ul négligence on its part, whlob could hâve been avoided, is 
proven. 

2. Samb-^Liobnsb to Vsb Trace. 

No action can be maintained in snch case where permission was asked for and 
given by said company to so use their traok at the plaintiff's own risk, unless the 
défendant was guilty of willful négligence. 
8. Same. 

Mère acqulescence on the part of the company to suoh use of their track givea no 
right, but in sucb case the person so using is a trespasser, and no action can be 
maintained, unless the défendant was guilty of willful négligence. 
(SylUibua by fhe Court) 

At Law. 

This is an action to recover damages for the death of plaîntiflPs hus- 
band, alleged to hâve been caused by the négligence of the défendant 
company. On the trial of the case évidence was introduced on the part 
of the plaintifif tending to prove that the défendant îa the owner of coal 
mines in Fayette county, W. Va. ; that said mines are located on Arm- 
strong creek, about five miles from where said creek empties into Ka- 
nawha river; that for the purpose of transporting coal to said river, and 
to the Chesapeake & Ohio Railway, défendant had built a railroad pass- 
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ing up said creek from said river to the coal mines of défendant; that 
along the Une of said road it was thickly settled, and, the county road 
being in the creek much of the way, pedestrians frequently walked on 
the railroad track; that saidrailroad was a steep grade, and near the up- 
per end of same défendant had made a safety switch or cut-off; that at 
the time of the kiliing of the décèdent, C, the said switch was closed, 
and the engines and cars of the company were above the same; that when 
said switch was open, if any car or engine got away from those having 
it in charge, it was thrown off or derailed, and could not go down said 
railroad track; that at the time of the kiliing aforesaid a loaded box-car, 
the property of the Newport News & Mississippi Valley Railroad Com- 
pany, then in the custody of défendant, was standing on the track above 
said safety switch; that said car had but one brake; that the chain at- 
tached to said brake had a defective link, apparent on inspection by one 
compétent for the purpose; that décèdent was a miner in the employ of 
défendant, but had nothing to do with operating defendant's railroad; 
that about the last of November, 1888, décèdent and one V., his son-in- 
law, bought a railroad vélocipède, on which they rode every moming, 
when the track was not wet or frozeii, from their home, about two miles 
below the mines where they worked, to the mines of défendant at upper 
end of the track, where they would take said vélocipède ofî the track, 
near office of défendant, lock it, and leave it until evening, when they 
would pût the vélocipède again on the track, and ride back to their 
homes; that this was done continuously, morning and night, for about 
a month before the accident; that on the evening of the 15th of Janu- 
ary, 1889, when it was nearly dark, and the engines and cars of défend^ 
ant were at the upper end of the railroad, and above the safety switch, 
they put the vélocipède on the track, and started down the same; that 
just aiter they started servants of défendant attempted to shift said box- 
car lower down the track from where it stood; that one Z., a brakeman 
in the employment of the défendant company, as such, was at the brake 
of said car; that it started, and, its speed beeoming too much acceler- 
ated, he attempted to stop it by turning the brake; that thereupon, by 
reason of said defective chain, it broke, leaving him powerless to man- 
agé the car; that, being thus powerless, he jumped off; that the safety 
switch was closed, and the car ran down the main traCk past the switch 
with accéléra ted speed; that, near the home of the décèdent it had reached 
the great .speed of about 80 miles an hour, and ran over said vélocipède, 
kiliing both décèdent and his son-in-law, V., who were thereon; that 
this use of the track had been made openly, said vélocipède being taken 
off below defendant's office, and in defendant's yard, but not in sight of 
the gênerai manager of défendant, unless he was in that neighborhood; 
that no objection was ever made by said gênerai manager, in charge of 
defendant's Works, nor by any officer of said company, to said décèdent 
so riding ou said track, so far as witnesses knew, during the time of so 
using. 

Evidence was introduced by défendant tending to prove that the safety 
switch was plàced there to protect the property of the company alone, 
v.45F.no.7 — 29 
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andj was left opén anjy wheatMiengineof thecpmpany was below the 
âwitch; , that if a car waB derailed: on' the switch, \t wrecked the car; that 
the defect in the chain wasnot apparent on inspeptJon; that the parties 
who i first brought the; vélocipède to the rajiroad asked permission to so 
use; sdid vélocipède on said road.of the gênerai manager, who refused 
said permission, but aaid they mjght use itat their own risk, and that 
it was dàngerous; that they did use it for a time, and sold it to one S. , 
and told him that the gênerai manager had refused them permission to 
l'un it, except at their own risk; that said S., while negotiating for the 
purchasfe, and before completingsame, asked like permission of thegeneral 
manager., which was refused in likemanner, except at said S, 's own risk; 
that S. sold said vélocipède to said C^ and V. in November or Decem- 
ber, 1888, and told them at thetime they purchased that the gênerai 
manager had refused permission to him to run it except at his own risk; 
that some time after G. and Y. purchased the vélocipède, and while run- 
ning the same on said track, as aforesaid, they told différent persons that 
they had fio permission from the gênerai manager todoso, and told one 
witness. G., that they were ruuning it at their own risk; that, on the 
evening.the accident occurred, they narrowly escaped being run over by 
the engine of défendant company after they had gotten on their véloci- 
pède to run down home, and were then warned by said G,,, an engineer 
in défendant company's employ, against the danger of eo using same, and 
again said they were so using it at their own risk; that before they pur- 
chased said vélocipède it was left by its former owners at différent parts 
about defendant's property, and frequently at the: same place where G. 
and V, left it; that it was used by said G. and V. early in the morning 
and latein the evening, and that the gênerai manager of the défendant 
company did not know they had bought the vélocipède, or were using 
it, until after their death; that the heavieat grade on said defendant's 
railroad was at the upper end, and was 1 95-100 of a foot in 100 feet; 
that. said box-car was brought by the Chesapeake & Ohio Railway Go., 
loaded with corn for défendant company, and vvasreceived by défendant 
company, and taken to the mines, a day ortwo before the accident; that 
it became necessary to remove it from the place where it had been stand- 
ing, in order toenable the defendant's locomotive to go into the engine- 
house for the night, and after the car was moved to another track, and 
while the brakeman was trying to stop it on the other track, the brake 
çhain broke, and the brakeman then could not stop the car. The plain- 
tiff then introduced évidence tending to contradict the witness G. 
Plaintifif asked the court to instruct the jury as fpUows: 

"(1) The court instrudts the jarythat'if they believe from the évidence 
that the direct cause of the death of the décèdent, Charles Craig, was due to 
the négligence of the défendant,; in the absence of contributory negligencen 
they must flnd fpr the plaijitilf, even though they may believe the défendant 
was a trespasser, and uniawîulïy upon the defendant's tràCk. 

" (2) ïhe court instructâ the jury that If they believe from the évidence thàt 
the direct cause of Ihe décèdent, Craig's, death was the négligence of the dé- 
fendant or its servants, in the absence of contributory négligence on his part, 
then they shall ând for the plaintiff, though they may furtUer believe that the 
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saM aeeedent had agreed to acetept thé permissibil Of the défendant to nse ihe 
vélocipède on its track at hîsown riak. 

"(3) Thecourtinstructs tbe jiiry that if thflybeijeve ffomthe évidence tbat 
the décèdent, Craig, came to bis death by reaeon of the négligence of the de- 
fendant or ita servants while he was riding on the railroad vélocipède on tlie 
defendant's railroad track, and was so ridirig with tbe knôwledge and acqui- 
escence of the défendant, they must flnd for the plaintiff. 

"(4) Thé court instructs the jury that if they Bnd from tbe évidence that 
the décèdent, Craig, came to bis death by reason of the négligence of tlie de- 
fendant or its servants while he was riding on a railroad vélocipède on the 
defendant's railroad track, and was soridingpnsaid vélocipède bythe permis- 
sion of the said défendant, then they mus.t'fl.nd foi' the plaintiff; and the court 
further instructs the jury that if they flhd from the évidence that the décad- 
ent had, fur a long time next before his deàtti, been in the habit of iisingsaid 
vélocipède on said defendant's said track, with the knowlcdge of said défend- 
ant, and wlthout protest or objection of said défendant, they may infer sach 
permission. 

"(5) The court further instructs the jury that if they believe from the évi- 
dence that a railroad car was in the custody of, and was being used by, de- 
fendant on its railroad, and by reason of a defective l>rake, the defect of which 
was apparent on inspection, broke away frotti the control of the defeiidant or 
its servants, and ran down the railroad track, and over the décèdent, and 
killed him, the said défendant was guilty of négligence; and it is imniaterial 
whether the défendant owned said car, or whether it was owned by the New- 
port News & Mississippi Valley Bailroad Company. 

"(6) The court further instructs the jury that, in au action against a de- 
fendant for damages, and the défendant relies for his défense on contributory 
négligence în the plaintiff, the burden of ^rovîng sueh contributory négligence 
is on the défendant. 

"(7) Tiie court further instructs the jury that if they believe from the évi- 
dence that the décèdent, Charles Craig, was killed by reason of the négligence 
bf the défendant, and that such négligence of the défendant was the direct 
and proximate cause of the death of the décèdent, and that décèdent wOnld 
not bave been killed but for said négligence of the défendant, they must find 
for the plaintiff, although they may believe that the said décèdent was him- 
self guilty of négligence by being on the railroad track of défendant wheu he 
was so killed." 

Okey Johnson, J. F. Brown, and B. W. Moore, for plaintiff. 

Knight & Couch, îor défendant. 

Said instructions were objected to by the défendant, and refused by 
the court. Thereupon the court, in lieu of such instructions, so asked 
by the plaintiff, gave to the jury the following: 

jACKSOï!,J.,(chargingjury,ajierstalingihefactsasahove.) 
1. If the jury finds frona the évidence that the plaintitf's intestate at 
the time of his death was riding on a railroad veldcipede over and on 
the track of the défendant company without first hatving obtained its con- 
sent for that purpose, then, under such a state of facts, he was a tres- 
passer, and the plaintiff canhot maintain this action, unless thèy further 
find from the évidence that there was willful négligence on the part of 
the defendaùt coïûpany, which cbuld havé been avoided, in wfaieh event 
he could. 
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2. If the jury find from the évidence that the plaintiffs intestate ap- 
plied to the gênerai manager of the company for permission to use ita 
road for the purpose of running his vélocipède on it, and obtained from 
the gênerai manager the right to use it at his own risk, then plaintiff 
cannot maintain this action, unless the défendant was guilty of willful 
négligence. 

3. If the jury find from the évidence , that the plaintiflfs intestate had 
for a month been in the habit of running his vélocipède on defendant's 
road without objection on its part, the mère acquiesence on the part of 
the company did not give him the right to use the road for such pur- 
pose, but in such case he was a trespasser, and could not maintain this 
action unless the défendant was guilty of willful négligence. 

Verdict for défendant. 



BrosTEUP V. Thompson, (Mutual National Bank of New Oeleans, 

Intervenor.) 

(CirouU, Court, JB. D. LoulManct. February, 1891.) 

PLBDOB— COBPOKATB StOOK. 

Défendant, being the owner.of shares of corporate stock, deposited the certiflcate 
with a trustée under an agreement with the other shareholders that the stock 
should not be taken ont of his possession, or put on the market before a certain 
time, and took a receipt from the trustée reciting such facts. Afterwards he de- 
livered the receipt to intervenor, with a power of attorney in blank, authorizing the 
transfer of the shares on the company's bopks ; but he gave the intervenor no order 
for the deliveiT of the certiflcate, and no notice was given to the trustée of the 
transfer. Sela, under Civil Code La. art. 8158, providing that "when a debtor 
wishes to pawn * • * stocks * • * he shall deliver to the creditors the 
* * * certiflcates of stock * • * sopawned, "thatthere wasno pledgeofthe 
shares as against an exécution créditer of défendant. 

At Law. 

Semmes & Legeadre, for plaintiff. 

Mr. Farkersoû, for défendant. 

Singletmi, Browne & Choate, for intervenor. 

BiLLiNGS, J. The matter to be deeided is as to the claîm of the in- 
tervenor as a pledgee of 60 shares in a corporation known as the "Electric 
Traction & Manufacturing Company." The facts upon which this claim 
is to be deeided are the following: On January 9, 1890, the défendant, 
Fhilip Thompson, was the owner of the abovè-described 60 shares of 
stock. By an agreenoent entered into between Mm and the other share- 
holders the certificate for the said 60 shares which had been issued to 
the défendant in his name was, along with the certificates for the stock 
of the other shareholders, deposited with W. J. Behan as trustée; the 
effect of , which agreement among the shareholders was that the stock, 
the certificat^ of which had been so deposited with Mr. Behan, should 
not be taken out of his possession or put on the market until atier Janu 
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ary 1, 1891. Mr. Behan gave to the défendant the foUowing written 
obligation: 

"No. 8. New Orléans, Jan'y 9th, 1890. 

"This is to certify that I, W. J. Behan, trustée, hold in my possession, for 
account of Philip Thompson, a certiflcate of stock in the Electric Traction and 
Manufacturing Oo. (No. 8) for 60 (sixty) shares standing in the said name. 
This stock is held by me as trustée aforesald under an agreement among cer- 
tain subscribers to the effect that none of this stock, so held by me as trustée, 
is to be taken out of my possession or put on the market until after .January 1, 
1891. After that date, on the surrender of this certiflcate, I will deliver the 
aforesaid certiflcate of stock to the said Philip Thompson on his writteh 
ordèr. [Signed] W. J. Behan, Trustée." 

On the 24th day of January, 1890, the défendant obtained a loan of 
$20,000 from the intervenor, as seeurity for the payment of the loan 
pledged quite a number of promissory notes, and attempted to pledge 
the 60 shares of stock of the Electric Traction & Manufacturing Com- 
pany. Precisely what was done to effeetuate the attempt to pledge was 
this: The défendant delivered to the intervenor the written obligation 
above set oui, which he had received from Behan, and a power of at- 
torney in blank, authorizing the transfer of the said 60 shares of stock 
upon the books of the corporation. There was no indorsement or other 
order from the défendant as to thedelivery of the certiflcate upon Behan, 
and no notice was given to him of the transfer. Matters being thus 
situated as to the title to this stock, the plaintifF, under a writ of fieri 
fadas, seized the 60 shares of stock, the certiflcate of which was thus 
held by Behan, and the question is whether as to him there existed a 
pledge of the same to the intervenor. 

The question may be stated thus: A party bas a certiflcate of shares 
of stock. As securitj' for the compliance with an agreement with other 
shareholders that he will not put the stock on the market prior to a cer- 
tain time, he delivers to a trustée the certiflcate of stock, and takes from 
him an obligation that after the expiration of the time agreed upon, on 
the surrender of the obligation, he will deliver the certiflcate of stock to 
the depositor on his written order. Can the depositor, as against third 
persons, pledge the stock by a simple delivery of the obligation of the 
trustée with a power in blank to transfer the stock on the books of the 
corporation? The fundamental rule of law under the Code of Louisiana 
is that of the civil and common law alike as to third persons, that pos- 
session of the thing pledged must be given to the pledgee, or to some 
third person, to hold for him. Civil Code, arts. 3152, 3162, which 
provide as follows: 

"Art. 3152. It is essential to the contract of pledge that the créditer be 
put in possession of the thing given to him in pledge, and, consequently, 
that actual delivery of it be made to him, unless he haS possession of it ai- 
ready by some other right. 

"Art. 3162. In no case does this privilège subsist on the pledge, except 
when the thing pledged, if it be a corporeal movable, or the évidence of the 
crédit, if it be a note or other instrument under private signature, has beea 
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actually put and remained ir) the possession of the creditor, or of a third per- 
8on agreed on by the parties. " 

Article 3153 distinguishes between actual delivery of things tangible 
and symbolical delivery of incorporeal things. Article 3158 deals ex- 
pressly with the privilège of pledge a^ainst third persons, and incor- 
porâtes the acts of the législature of 1852 and 1855, and, so far as they 
provide what must be donc to constitute a pledge of stocks, is as follows: 

" When a debtor wishés to pawn proinissory notes, bills of exchange, stocks, 
obligations, or claims upon olher persons, he shall deltver tothe cieditors the 
notes, bills of exchange, certiflcates of stock, or other évidences of the claims 
or rights s6 pawned; and such pawn, so made, without f urther formalities, 
shall be valid as weli against third persons as against the pledgeors thereof, 
if made ïn good faith." 

That delivery ia essential to make a pledge is maintained by ail the 
décisions of our suprême court. The whole subject of pledge of paper 
securities is dealt with in Casey v. Oavaroc, 96 U. S. 467, and in Casey 
V. Schneider, Id. 496, and in Associntion v. Mto, 10 Fed. Rep. 330. In 
BlovÂnv. Hart, 30 La. Ann. 714, and in Factors\ etc., Ins. Go. v. Mor 
rine, etc., Oo., 31 La. Ann. 149, it is held that shares of stock may be 
pledged by contract and simple delivery of the certificate. In Coffin v. 
Kirwan, 7 La. Ann. 221, where the question was whether certain lease- 
hold rights had been pledged by a lessee by a recorded notarial act, the 
suprême court held that there was no pledge, and adopted the reasons 
given by the district judge, who in his: opinion says as follows: 

"This cause turns upon the question of the validity of the pledge of the 
bathing establishment. Article 3109 of the I^a. Code déclares that a debtor 
may give in pledge whatever belongs to him. Article 3119 déclares tliat it is 
essential to the contract of pledge that the thing pledged be actually delivered 
to the pledgee. But article 3120 modifleâ the preceding article by saying that 
this delivery [meaning, of course, the actual delivery] is only necessâry With 
respect to corporeal things, and that as to incorporeal rights, such as debts, 
the delivery is merely flctitious and symbolical. My understanding of thèse 
articles is that a debtor may pledge whatever moyable property belongs to 
him, provided it be susceptible of a delivery, eilher actual, flctitious, or 
symbolical; but that a thing which is susceptible of neither of th.ose kindsof 
delivery is not susceptible of belng pledged. I ara f urther of opinion that the 
bare agreement of the parties 19 not équivalent in any case to a tictitious or 
symbolical delivery, within the meaning of article 3120." 

In LaUande v. Ingram, 19 La. Ann. 364, the pledgeor had never had 
issued to him any certificate of stock, although he had a complète right 
to such certificate. He attempted to pledge by notarial act. The court 
6ay, p. 368: 

"Shares of stock cannot be pledged unless they be evidenced by certiQcates, 
which must be transferred and delivered to the pledgee. In this case there 
were no such certiflcates of çtock, therefore nothing was or could be deliv- 
ered to Lallande, [the pledgee.] * * * We are of opinion that Lallande 
acquired no right to said stock as pledgee or transférée." 

From a considération of our statu tory law, and the cases in which it 
bas been construed, I fhihk it is establisbed that, iu order to give ef- 
ficacy to an attèmpt to pledge shares of stock, the certificate must be de- 
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livered; In the adjudged case there was no certificate in existence. In 
this case there was a certificate, but the debtor had placed it beyond his 
power to deliver it, for hé had placed it in the custody of another party 
for a year, as a security for the performance of another contract. In 
the adjudged case and in this case there was the absence of the certificate 
which by the statute had been made the only symbol of delivery. 

I hâve considered the question whether, under Civil Code, art. 3162, 
Behan could be considered as a third person, holding the certificate for 
the intervenor, the pledgee; but there was no "order" upon him from 
the debtor. He never even had notice of the pledge. He therefore, so 
far as third persons' interesta were affected, held, and continued to hold, 
for the défendant, and for him aloae. My opinion therefore is that in 
this case there was no delivery of the pawn in the manner — that is, by 
the symbol — which the law bas made essential, and that there is there- 
fore, so far as relates to the plaintifif, who is a third person, no pledge. 



Bernays V. United States Mut. Aco. Ass'n oV New York. 

(CirouU Court, E. D. MissouH, E. D. March 16, 1891.) 

1. IN8UKAI7CE — AOOIDBNT POMCT — PlEADINO. 

In a suit on an accident policy, where the pétition alleged that deceased died 
from erysipelas, resulting from an accidentai lacération of a finger, an answer 
averring tbat in his contract with the insurer deceased bad warranted " that he had 
never had, and had not then, any bodily or mental inflrmity, whereas in truth 
* • * said deceased had on various occasions prior ihereto been àfBicted, and 
was then snbject to and infected, with erysipelas, and that he eventually died of 
erysipelas, " is demurrable, as f ailing to state a défense, in that it does not show that 
erysipelas was an Inârmity which increased the risk of death in the eveat of an ac- 
cident. 

& Samb— RapuGNAirr Ali,boa.tioks. 

In an action on an accident policy which provided that tbe Insurance should not 
extend "to injuries of which there should be no visible mark on the body of the in- 
sured, " where the answer admitted the death of deceased from erysipelas ensuing 
upon the accidentai cutting and lacération of one of bis Angers, tbe subséquent al- 
légation tbat "there was no visible mark of said alleged accidentai injury upon tbe 
body of plaintiil's testator" is répugnant to the admission, and the défense is not 
wellpleaded. 

8. SAMB— AbGUMHNTATIVB AVBRMENTS. 

An averment in the answer that by Its terms the policy was not to " extend to or 
oover death resulting from or causeâ by poison, • * » or contact with poison- 
ous substances, " and tbat "said alleged injury was caused by poison and contact 
with poisonous substances, " is bad as being merely an argumentative déniai of the 
allégation in the pétition that the death "resulted alone from said injury. " 

At Law. 

Drummond & Hwks, for plaintifif. 
>Fm. C. <fc J. 0. t/bnes, for défendant. 

Thayer, J. This is a suit on an accident policy of insurance îssned 
to plaintifTe testator. By the policy the deceased was insured "againat 
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Personal hodily injuries effected * * * through externa!. violent, 
and accidentai means," and "against death resulting from said injuries 
alone, and within ninety days." The pétition avers that the deceased, 
"who was a phj'sician and surgeon, while examining a patient "accidentally 
eut and lacerated one of his fingers with forceps then being used, and by 
reason and means of said accidentai injuries to bis finger * * * be- 
came tbereuponafflicted with the diseaseoferysipelas, and died * * * 
within thirty days after the time of said injury, and that death resulted 
alone from said injury." The answer admits, among other things, that 
the deceased accidentally eut and lacerated his finger as alleged, and that 
he became afflicted with erysipelas, and died at the time stated. Sev- 
eral matters are then pleaded by way of défense, to which the plaintifif 
demurs. 

1. The first paragraph to which objection is taken allèges that in and 
byhig contract with the insurer the deceased warranted "that he had never 
had, and had not then, any bodily or mental infirmity, whereas in truth 

* * * said deceased had on varions occasions prior thereto been af- 
flicted with, and was then subject to and infected \Vith, erysipelas, 

* * * and that he eventually died of erysipelas." This paragraph 
of the answer cannot be regarded merely as a déniai of the fact alleged 
in the pétition that the testator's death was due to accident. It is not 
good pleading, if so intended. It was evidently pleaded as a substantive 
défense, and must be so treated. The question accordingly arises whether 
the warranty that the deceased "never had, and had not then, any bod- 
ily or mental infirmity," was broken, and the contract avoided, by the 
làct that he had had and was subject to erysipelas; and this in volves a 
considération of the scope of the warranty. An "infirmity," as defined 
by Webster, "is an imperfection or weakness, especially a disease; a mal- 
àdy." Giving to the words, then, their largest meaning, they would in- 
clude every ailment that flesh is heir to, and the resuit would be a war- 
ranty that the deceased had never had anj' disease, no matter how trivial 
or temporary. Such a construction of the warranty is too unreasonable 
to be tolerated, The insurer had no conceivable motive for questioning 
the deceased as to ail human aliments, whether incident to youth, man- 
hood, or old âge. Some limitation of the terms of the warranty is nec- 
essary to make it conform to what must be presumed to bave been the 
intent of the parties. As the Insurance was against accident, and death 
resulting therefrom within 90 days, it is fair to présume that the insurer 
desired information as to whether the deceased then had, or had ever 
had. any bodily or mental infirmity that would render him more than 
ordinarily liable to accident, or that would increase the risk of death in 
caae an injury was sustainedj and that the (|uestion in response to which 
the warranty was given was asked with a view of eliciting such informa- 
tion, and for no other purpose. It must also be presumed that the as- 
sured both understood and answered the question in that sensé, and, in 
effect, only warranted that he had never had, and did not then hâve, 
any infirmity of mind or body that would increase the risk of accident, 
.or the risk of death therefrom in case an injury wassustained. This ap- 
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pears to me to be a reasonable interprétation of the warranty, consider- 
ing the character of the policy and the purpose that the insurer had in 
view. According to this construction of the warranty, the most that can 
be claimed by the insurer is, that the fact that the deceased was subject 
to erysipelas increased the risk of death in the event of an accident, and 
that the warranty is on that account broken, and the policy avoided. 
But the answer does not aver that the risk of death in the event of an 
accidentai eut or bruise was increased by the fact that the deceased was 
afflicted wjth erysipelas, and the court will not take judicial notice that 
such is the fact. It is a matter that should be averred. I accordingly 
conclude that the averment that the deceased was afflicted with and was 
then subject to erysipelas does not establish a breach of warranty, and 
that the défense attempted is not well pleaded. 

2. It is next averred that the policj' contained a clause to the effect 
that "the insurance * * * should not extend to or cover injuries 
of which there should be no visible mark on the body of the insured," 
and that "there was no visible mark of said alleged accidentai inj«ry 
upon the body of the plaintiffs testator." It bas been held in several 
well-considered cases that the condition in question in an accident policy, 
only predudes a recovery on claims for indemnity for an alleged injury 
which does not resuit fatally, and that it has no application to a case 
whére death results from an accidentai injury, Paid v. Insurance Co., 
112 N. Y. 472, 20 N. E. Rep. 347; McGUnchey v. Gamcdty Go., 80 Me. 
251, 14 Atl. Rep. 13; Mcdhry v. Insurance Co., 47 N. Y. 52. But in 
any event the plea that there were no visible marks of the accident on 
the body of the deceased is répugnant to other parts of the answer. The 
answer expressly admits that on November 21, 1888, the date alleged 
in the pétition, the deceased "accidentally eut, lacerated, and wounded 
one of his Angers." The averment that there were no visible marks of 
injury is not consistent with the admission, unless it is understood to re- 
late to the time of death, and, understood in that sensé, the averment is 
immaterial. If there were visible marks of the injury when the accident 
happened, as the answer in eflfect admits, but they had become obliter- 
ated before the death of the assured, the plaintiff is entitled to recover if 
the injury sustained was in fact the efficient cause of death. The dé- 
fense in question is not well pleaded. 

3. It is further averred that the policy contained a clause declaring 
that "the insurance * * * should not extend to or cover death re- 
sulting from or caused by poison, * * * or contact with poisonous 
substances," and that "said alleged injury was caused by poison and by 
contact with poisonous substances." The defect in this paragraph is 
that it is merely an argumentât! ve déniai of a material allégation of the 
pétition, and is not good as a plea in bar to the action. 

Plaintiff avers in her pétition that the testator's death "resulted alone 
from said injury;" that is to say, from an accidentai injury to his finger 
inflicted with a pair of forceps. If such was not the fact, the averment 
should bedenied in simple and direct language, and in the form in which 
the issue is tendered. If the efficient cause of death was "poison or coni 



458 XEDEK/a, HEPOBXEB, vol. 46. 

tact with a poisonoua substs.nce," that faeï ûiayplje: shown under a sim- 
pledenial of the avéraient that deathregulteki solely from accident. 

The demurrer is sustained in ail of the respects heretofore iodicated, 
but with leave to amend within three days. 
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1. Wbits— Seevicb bt Publication— Affidavit—Tax-Title.. 

In an action to enforce a tas-bill for a street assessjnent, where service was made 
on défendant by publicatibn, the fact that the affidaflt for publication was made by 
a third: person, wlthoUt disolosing whether he was agent or attorney for plaintiff, 
doea net invalldaie a judgment in plaintlff's favor, nor afCect the title of the pur- 
cliaset''at the sale. 

8. TAZ-TiTCE^CneMBNIV- 0£&BI<3AI. ËBBOBa. 

Wheye fo.ur separate suits on four separate tax-bills under the same grading con- 
tract were slmuîtaneously brougbt against défendant, a clérical erroi' by the clerk 
of thècoiirt in transposing the court numbers in two of the cases on enteriog judg- 
ment, 80 that tbey do not, correspond with the numbers given in the orders and 
proof g of publication, doëâ ûot in validate the judgment. 

8. SaMe^j-AOKNOwlbbombnt of Dbed. 

A ttu^-deed sbowed on its face that the judgment ordering the sale was rendered 
in, ahd the éxecution issued out of, the spécial law and equity court of Jackson 
county,Ho. The actcreatingthis court mak^s the clerk of the circuit court of that 
county exofflcio clerk of the spécial court. Meld, that a certiftcate of acknowledg- 
ment of the deed, wherein the offlcer taklhg it described himself as " clerk of the 
circuit court and ex o^U> clerk of the spécial laW and equity court, " and which 
then recited that dunng ^ session of<"the court aforesaid"the sherifi ackcowl- 
edgèd the deed, would be présnmed to haye been taken in the spécial court, as there 
was no iiecessity for theoertiflcate to hâve recited anything about the clerk's be- 
ing ex offloio clerk of that court had the ackuowledgmént been taken in the circuit 
court. 

4. Baihb. 

Gen. St. Ho. 186S, c. 160,i 55, req:Uires deeds ûf land sold at; judicial sales to be 
aoknowledged before the "clerk of the circuit court" of thecountyin whioh the 
land is situated. ' Held, that Laws Mo. 1878. pp. 195, 197, which' created the spécial 
law and eqnity. court of Jackson county, and which deaignated the places at which 
land should be sold under exécution issued out of that court, and whioh provided 
that such sales should be governed bythe gênerai statutes régulating exécution 
sales, conferred on the spécial court jurisdiction and control over such proceedings 
from the ren4ition of judgment to its consummation by exécution, sale, and deed ; 
and that, in View of the fact that sherifl's deeds, involving a large amonnt of prop- 
erty sold, durlng a period of 15 years, under judgments of the spécial court, hâve 
been constantly aoknowledged before the clerk of that court, a tax-deed, so acknowl- 
edgred, wiU not be held void because of the failure to take the aoknowledgment be- 
fore the clerk of the circuit court. Bxplaiuiug Mers v. Bell, 45 Mo. 333, aud Lynde 
V. Williams, 68 Mo. 360, 

At Law. 

L. P. Bird, pro se. 

0, O. Tichenor and Ohase & PowéH, for défendants. 

Philips, J. Tbis is an action of ejectmeut tofecoyei; possession of 
iol 28 in block 3 of Old To^n, in Kansas Gity, Mo. .Henry; Welland is 
tAe common source of title. Plaintiffs title eoraes by mesne conveyances 
under said Henry -Wellaud- ; The adrnitted value of the property is about 
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$6,000, and is occupied by the said manufacturing company as a brick- 
yàrd, and bas been so occupied and uSed by them siacé the early part 
ofl882. 

The first deed nnder which the défendants claim title is predicated of 
a judgment rendered in the spécial iaw and equity court of Jackson 
county against the said Welland for the enforcement of a lien against 
said lot on a tax-bill for grading a street. Judgment was rendered Sep- 
tember 24, 1873, and at the sale thereof Thomas Tackett became the 
purchaser, and received a deed in form therefor from the sherifîon June 
6, 1874. Service in said action was obtained by order of publication 
against the défendant Welland on the ground of non-residence. Objec- 
tion is made to the sufRciency of the afiidavit on which the order of pub- 
lication was made. The afEdavit was made by James Gibson, without 
disclosing whether he was attorney or agent for plaintiff, or stating other 
spécial matter qualifying him to make the afEdavit for plaintiff. This 
is claimed by plaintiff to invalidate the afEdavit. It is sufScient to say 
that a similar objection, and under a similar statute, authorizing orders 
of publication, was overruled by the suprême court of the state in Gilke- 
son V. Knight, 71 Mo. 403, and reaflQrmed in Johnson v. GîUceson, 81 
Mo. 55. 

It is next objected to this deed that there is a fatal variance between 
the deed and the property described in the order of publication and in 
the judgment. The record shows that on June 4, 1873, said Tackett 
instituted four suits in said court against said Welland on four separate 
tax-bills against four separate lots, alleged to be owned by défendant, 
and brought under the same grading contract. Thèse cases in the or- 
ders of publication were numbered, consecutively, 184, 185, 186, and 
187. The publication as to lot 28 in block 3 was numbered 186, in 
which the amount of tax-bill sued on was $8.26. The record shows that 
on the 3d day of September, 1873, proof of publication was made in ail 
those cases separately, and on the 24th of said month sejiaratè judg- 
ments were rendered in the four cases. From sorae cause, evidently a 
mère clérical error of the clerk, the numbers of the cases as entered in 
the judgment against lot 28, block 3, was numbered 187, instead of 186, 
as in the order of publication. Does this discrepancy invalidate the 
judgment? The number given the case is a mère device of the clerk as 
a convenient means of tracing the case. It is not part of the judgment 
any more that the number of a municipal bond or other negotiable in- 
strument is a part of the bond or note, Wylie v. RaUway Go., 41 Fed. 
Eep. 625, toc. cit. Viewed as a means of identification, taking the whole 
record together, it is hardly possible that a person of ordinary prudence 
or observation would be misled by this variance. Separate ord«rs of 
publication and proofsof publication were made in the cases. In con- 
templation of law, the défendant was in court when the judgment was 
rendered. Judgments were likewise rendered on the same day in aU the 
cases. It is pertiectly apparent on the face of the whole record that the 
numbers 186 and 187 were accidently transposed, as the judgment in 
186 is against the same lot 267 , and for the same debt as in the order 
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of publication in 187; aûd thé judgment in 187 is agaînst the same lot, 
(28,) and for the same debt as in the order of publication in 186. This 
mère clérical error does not affect the judgment of foreclosure against 
lot 28. 

A more serious objection to this deed arises on the uncertainty of the 
acknowledgment, which is as follows: 

"State of Missouri, Jackson County— as.: I, Wallace Laws, clerk of the 
circuit court and ex officia clerls of the spécial law and equity court within 
and for the county aforesaid, do hereby certify that 0. B. L. Boothe, slierifE 
of Jackson county, whose name is subscribed to the foregoing deed as maker 
thereof, this day, and during the session of the court aforesaid, personally ap- 
peared in open court, and acknowledged the same to be his voluntary act and 
deed for thé uses and purposes therein expressed, as is shown by the records 
of said court, " etc. 

It is not easy for the court to say from this certificate in which of the 
two named courts the acknowledgment was made. The ofScer taking 
the certificate described himself as clerk of two courts, and then recites 
that "during a session of the court aforesaid personally appeared in open 
court. " Two courts are first named , and the expression, " the court afore- 
said," applies to only one court. The certificate of acknowledgment is 
essential to the validity of a sherifif's deed under the state statute, and 
it bas been repeatedly held that the imperfection of the certificate, which 
is of substance, cannot be helped by any extraneous évidence, — not even 
by the aid of the record of the court in which the acknowledgment was 
taken. Samuds v. Shdton, A% Mo. 444; McClure v. McClurg, 53 Mo. 
173. While this is true, there is another rule for ascertaining the appli- 
cation of the language of such certificate, and this is, référence may be 
had to the entire instrument. It is permissible to look at the deed itself 
in order to ascertain the import of the terms of the certificate. Samuels 
V. Shdton, supra, 448. By; référence to the deed in this case it appears 
from its recitations- that the judgment was rendered in, and the exécu- 
tion issued from, the spécial law and equity court of Jackson county. 
By référence to the act creating this court we find that the clerk of the 
circuit court of Jackson county was made ex officîo clerk of the spécial 
law and equity court. If the deed had been acknowledged in the circuit 
court, there would hâve been no occasion for the certificate to bave re- 
cited anythiug about the clerk being ex officio clerk of the law and equity 
court. So that it is most reasonable to infer from the whole record of 
the deed and the certificate that by the use of the words "and ex officio 
derk of the spécial law and equity court" the clear intendment is that 
the acknowledgment was taken in the latter court, and this corresponds 
with the real fact. 

. The objection then is made that such deed could only bave been ac- 
knowledged in the circuit court of Jackson county. This objection is 
formidable, in view of the holding of the suprême court of the staté on 
psrallel statntes. The général statute then in force, (section 55, c. 160, 
Gen. St. 1865,) and which is yet the law, required that "every officer 
executing any deed for lands," etc., "sold under exécution, shall ac- 
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knowledg«3 the same before the circuit court of the county in which the 
eatate is situated." Section 56 provided "that the clerk of such court 
shall indorse upon such deed a certificate of the acknowledgment or 
proof, with the names of the parties to the deed, and the description of 
the property thereby conveyed." Thia statute covers ail exécution sales 
of real estate, and, of conséquence, applies to sales under judgments of 
the spécial law and equity court, unless some other statute excepted 
deeds made on exécution sales under its judgments from the opération 
of the gênerai statute. The act (Laws Mo. 1873, p. 195) creating such 
spécial court contains no such exception. While it conferred jurisdic- 
tion on this court oVer the subject-matter of the spécial tax suits, to ren- 
der judgments and enforce them by sales, therè was no provision made 
for such sales being conducted at said court. To remedy this defectthe 
législature afterwards passed a supplementary act, (Id. p. 197,) whioh 
provided in section 2 that — 

"AU sales of real estate made under or by authority ç£ an exécution or ex- 
écutions, issuing under any judgment of Sald court, shall be made at Kansaa 
City upon ail exécutions isauing at that city; and, upon ail exécutions issu- 
ing upon ail judgments rendered at Independence, such sale shall be made at 
the court-housetdoor at Independence, during the session of said court at In- 
dependence, and in ail respects shall be governed by the gênerai statutea 
regulating sales under exécution." 

There is contained in this section no express provision respecting the 
acknowledgment of the deed. But it certainly was the intention of the 
législature by this supplemental act to place judgments, exécution, and 
sales tberèunder on the same footing with like proceediugs in the circuit 
court, and to confer on the spécial court jurisdiction and control over 
such proceedings, from the rendition of judgment to its cousummation 
by process of exécution, sale, and deed. There would be little question 
in my mind that such was its effect but for the holdings of the suprême 
court of the state on a somewhat parallel statute. In Mers v. Bell, 45 
Mo. 333, the case was that the legidature had created the common pleas 
of Cass county, with jurisdiction to render judgments binding real estate, 
and providing that such judgments should hâve like effect as judgmenta 
of the circuit court, and should be proceeded upon to exécution and sale 
in the same manner as prescribed by law for judgments in the circuit 
court. It was held that, as there was no provision in the act au- 
thorizing sales under exécutions issued therefrom to be conducted at and 
during the session of the common pleas court, the sale should cbnfôrm 
to the gênerai provisions of the statute at large regulating judicial sales, 
which required that they should be conducted at and during thesitting 
of the circuit court of the county in which the real estate is sitùated. 
This case was foUowed in Lynde v. WWams, 68 Mo. 360. In that case 
the sale was made under judgment rendered in the probate court of Lihn 
county. The act creating said probate court provided, in the sixth 
section, that "ail sales on exécutions shall be governed and conducted in 
like manner as sales are now or may hereafter be in the circuit court in 
this state." It was again held that this act did not authorize sales un- 
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4p ff^pflutipns otherwise than^ prescribed by the gerieral law. Thia 
bQ|iîipg.4s ttiç îpore pronounced io view of the fact ihab the seventh sec-, 
^ion lOf thei,?i|(?ï; authqrized thej^heriff to piake the a,cfcnowledginent of 
deedsunderexescution sales beforesaid probate court., 
> It is apparent from the language of the learned judge -who wrote this 
last opinion ;thathis conclusion was^omewhatconstrainedby that reached 
in. Mersv. Bell^ mjrra; and it is Ijo, be observed in the Mers Case that 
Judge Wagner waaled Boraewhat to the conclusion reached by him by 
■/eason of the façt that as circuit cpurts in the country districts of the 
Btate, as then conducteçl, attracted, to their sessions large numbers of 
people, and it was generally expected that such occaéions would secure a 
ïargi^r .number of bidders, it must hâve been in the mind of the législa- 
ture that S:Uch sales sbould not be conducted at other town than the 
county-iseat, as in the case pif the cpminon pleas court of Cass county, as 
the town of Pleasant Hill, where the common pleas court sat, was near 
the line 9f the county, and remote from the county-seat. This reason 
could h^vè rio application tothe case ùnder considération, becauseit is 
a well-known public fact, that the sessions of the spécial law and equity 
court of Jackson county, were held in the saine court-house as the cir- 
cuit court, and it was olso a court of as mueh, if not more, public at- 
tetodanCe thîlh the dreuît Court. It is also a fact of such publicity that 
this court, sitting within the same city as that of the spécial law and 
equity cpurt,;Should,take notice pf it that sales under judgments ren- 
dered ifl ?ï(id court were ispt btily conducted while it was in session, but 
that d^^; ina,de by the sberiff on suçh sales were acknowledged before 
that cou^t; that a large ajnpunt of property was thus sold and conveyed, 
and th^' V^lidity of these.titles^ extending over a period of 15 years, has 
Btood ,upçha]lenged,; 80 far as litigation in respect to such acknowledg- 
ments is concemed.,, Und^ such condition of affairs, it seems to me 
that tp;,npw hold such acknowledgments to be void upon so technical 
ground, as that applied ,by the suprême, court in the cases above consid- 
ered wpuld: be mpst hurtiul to the public interests, in disturbing titles to 
real estate; which haye, long reposed, and the values of which in the prog- 
ress and grpwth pf the city hâve so niaterially enhanced. We must 
therefore . décline jo -this case to foUow what might seem to be the logic 
of the, holdings; of thç,stat^ suprême coui;t on équivalent statutes under 
différent conditions,, on, grounds of public, policy and judicial conserva- 
tism.., j, .■ ,..;,;.,■■> ,,,',■■;'.■ ■. , 

As it fpllpws that the deed, under , the tax-sale in question is.valid, it 
Î8 upnecegsary to express any opinion.atstothe validity pf thesubsequent 
proç^djngs .under; the ta?c-sales and the deeds made thereon, as the ef- 
lect ;pf|:the deed undei: tJie spécial judgment enforçing the lien of the 
gra,dipg jt^x swept away the titles undçr which the plaintiff claims. It 
résulta., tb^ the issues are fçu^d fpr the défendant. Judgment accord- 
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Jn re BucxjIAEEIilx) e( oî. 

{CircuU Court, s. D. New Torh. Fébraacy m, -mi.) 

Immigkation— Landino 01' iMMKjBAKTS— Power? oi Coli/Bctob. 

The ragulation of the secretary of tbe treàsury déclares tliat the Buperintendent 
ot immi^ation at tbe port of NeWYdrk sbbll^ examine int6 the condition of ^aa-i 
sengers arriving at that port, and report to the ooUector whether any person is within 
the prohibition of Act Cong. Feb. 2B, 1885. Act Cong. Feb. 23, 1887, amending the 
act of 1885, provides that if, on suoh ezamination by the superintendant, any person 
shall be f ound within the prohibition of the act, and the same is reported to the col- 
leotor, such person shall not be permitted to land. Held, that such power of déter- 
mination is vested in the superintendent of Immigration, and not in the collector. 

At Law. 

Robert D. Benedict, for petitioners. ; 

Edward Mitchell,li. S. Dist. Atty., and John 0. Mott, Asst. U. S. Dist. 
Atty., for collector. , ' ' 

Wallace, J. TJnderthpregulationsof the secretary iof the treàsury of 
the date of April 15, 1890, the duty is devolved upon the superintend- 
ent of immigration at the port of New York, or the o^cers assigned and 
employéd undër his supervision, to examine into the condition of passen- 
gers arriving at that port, and report tp the collector in writing whé^her 
in such examination there has been foùnd any person included in the 
prohibition of theactof cpngressof February 26, 1885, as amendedPéb- 
ruary 23, 1887i Section 6 of the amendatory actof February 23, 1887, 
déclares that if in such examination i^stë shall be found any person in- 
duded in the prohibition of the act, and the same is reported in writing 
to the collector, such person shall hotbe permitted to land. Undoubt- 
edly, under the powers çonferred upon the secretary of the treàsury by 
sections 6 and 7 of the arnendatory act, the power of détermination might 
hâve been çonferred by the secretary' of the trèasury upon the collector. 
But by the regulatiohs It haa not beep çonferred upon the collector, and 
devolves upon the superintendent of immigration, pr thé officera acting 
under his Supervision; Consequently, the collector has no judicial func- 
tions, and is not called upon to décide whether any passenger belongs to 
any one of the prohibited classes. It foUows that, if there was any com- 
pétent évidence to justify a report by the superintendent of immigration 
or the acting superintendent that the petitioners migra ted under a con- 
tract to perform labor or service, the décision of the superintendent or of 
his assistant is cpnclusive. This court cannot undertake to weigh don- 
flictihg évidence for the purpose of asçertaining whether a correct coh' 
clusion was reàched. If the oiily évidence of a contract witb the peti- 
tioners wére thât contained in the letter from Nicola Grilli to Alberico 
Serafino, and the letter îiom Serafino to Barsotti, I should holdj without 
àny hésitation, that itdid not appeaf that the petitionerë càiriehefe un- 
der a previo'us contraiGt. But the affidavits made by the emigrant^may 
justify the cdhclusibii that the letter had beén written to Serafino by Bar- 
èotti, jirornîsirig tô' em'ploy theni a:t specified wagèsper dtem^ aùd inithat 
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view that there was a contract, within the prohibition of the statute. If 
the superintendent of immigration chooses to make a supplemental report 
to the coUector, to the effect that the basis of this report is the évidence 
of the previous contract eontained in the letters of Grilli and Serafino, 
and no other évidence, the coUector may amend his return on or before 
the 3d day of March, setting forth that such a report has been fîled. The 
further hearing of the case is postponed until the 4th day of March. 



McKboin V. Northern Pac. R. Co. 
(.Circuit Court, D. Montcmcu January 15, 1891.) 

1. Bailboads— RiOHT OIT Wat— Plbadinos. 

Where, in an action on an award of damages atrainst the Korthem Pacific Rail- 
road Company for a right of way across plaintifl's land, the answer, after denying 
the allégations of the pétition, sets np an easement of way under a grant by Act 
Cong. July a, 1864, ovér the lànd, which at that time was public land, and allèges 
that plaiDtlfU's entry tbereon was subject to the grant, but f ails to aver speclâcally 
a compliance with ail the provisions of the statute whlch are prerequisites to the 
taking eftect of the grànt, and the replication admitted the grant, but aUeged that 
the right of way across his farm was not the route seleoted under the terms of the 
Btetute, whioh had been located some years before several miles further south, and 
that the oompany's clalm to a right of way under the grant was exhausted thereby, 
it was error to enter judgment for défendant on the pleadings. 

2. AwABD POB Damages— AoTiON—Pi-BADiNO. 

Where a complaint in an action on an award appraising damages sustained by 
plàintiff from the building of a railroad across his land sets out his ownership of 
the land, that défendant, a railroad corporation, has constructed Its road over his 
promises, and appropriated a way therefor, the appointment of commissioners by 
a court Of colupetent jurisdiction, their award, and the f ailure of défendant to pay 
the same. a cause of action Is stated, witbout negativing any défense which défend- 
ant may bave. 

8. EVIDBKOB— JUDIOIAL NOTIOB— MAP CI' RlOBT 6P WAT. 

Where the issue is as tothe sélection and location by défendant railroad company 
of a rl^ht of way across public land, under Act Cong. July 3, 1864, and the défend- 
ant oinlts to plead the spécifie aots oonstituting the aUeged location, the court can- 
not take iudicial notice of the flling of the map of its route with the seoretary of 
the interior on Febniary 81, 1872, or that, the route thereby flxed was its gênerai 
route, and not its definite route, the fixing of which required further surveys, 
although the map by the âling becune a part of the department records. 

At Law. 

J. H. Shoher and /. W. Kindey, for plaintiff. 

CvUen, Sanders & Shelton, for défendant. 

Knowles, J. This case was brought in the territorial district court. 
On motion of défendant, judgment was rendered against the plaintiff 
upou the pleadings. The plaintiff appealed from this judgment to the 
suprême court of the terri tory, and the case was pending there when 
Montana became a state in the Union. From this latter court it was 
traiisferred to this court, under the provisions of the act under which 
Montana was admitted into the Union. The ruling of the court in grant- 
ing the motion for judgment on the pleadings is assigned as error. 

The action in this case was brought on what may be called an award 
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appraising the damages plaintiff sustained by reason of the building by 
défendant of its railroad over and across plaintiffs land, described in hia 
complaint, and appropriating a portion thereof for a way for said railroad. 
The complaint sets forth the ownership of thip land to be in plaintiff; 
that défendant is a railroad corporation, formed by an act of the congress 
of the United States; that défendant constructed its road over said prem- 
ises, and has appropriated 400 feet wide by 220 rods long for its way 
therefor; the appointment of commissioners by a court of compétent 
jurisdiction toassess plaintiff 's damages; theiraward, and thefailure on 
the part of tl^e défendant to pay the same. The complaint stated a cause 
of action. Plaintiff was not required to négative any défense défendant 
might, hâve in its complaint. U. S. v. Williams, 6 Mont. 379, 12 Pac. 
Rep. 851. In answer to this complaint the défendant first denied spe- 
cifically ail the allégations in the complaint, and then set forth new mat- 
ter, constituting a further défense. In this new matter défendant sought 
to set forth an easement in the nature of a way for its road over and across 
plaintiff's land by virtue of a grant to it under the act of congress of July 
2, 1864, incorporating the Northern Pacific Railroad Company. It was 
incumbent for the défendant to set forth the material issuable facts show- 
ing this easement in this new matter. They could not be presented under 
the déniai of title in plaintiff. American Go. v. Bradford, 27 Cal. 368; 
Saundera v. Wilscn, 15 Wend. 338. Did the défendant set forth in this 
new matter facts sufficient to show that it had received a grant of a way 
for its road over plaintiff's land? The pleadings being under review ia 
this court, it is a pertinent inquiry. In this new matter it is set forth 
that défendant had a grant of a way over the public lands of the United 
States by said act of congress of July 2, 1864; that at said date the lands 
claimed by plaintiff were public lands, and that plaintiff entered upon 
the same subject to this grant to défendant; and that défendant has con- 
structed its road over and across the promises described in plaintiff's 
complaint, and upon its right of way granted to it by the act of congress 
aforesaid. The grant of the right of way to the Northern Pacific Railroad 
Company over the public lands of the United States was in the nature 
of a floating grant. It attached to no particular pièce of land, until it 
was marked out and properly designated and appropriated for the pur- 
poses contemplated in said grant. See Raiiroad Co. v. AUing, 99 U. S. 
476, where a similar grant is interpreted. In People v. Jackson, 24 Cal. 
630, the court said: 

"Having alleged title derived from the atato under and by virtue of certain 
statutes, it is neeessary for the plaintifE to allège speciflcally a performance 
by him or bis grantor of ail acts required by the provisions of thèse statutes." 

The new matter constituting the défense to plaintiff's complaint should 
hâve set forth the facts which showed that défendant had a grant of this 
way over plaintiff's promises, and upon which it relied, as fuUy and as 
particularly as if being set forth in a complaint, and not in new matter 
constituting a défense. Pom. Rem. § 687. 

Did the allégation that défendant had built its road over and across 
plaintiff's promises amount to suflScient to show defendant's grant had 
v.45F.no,7— 30 
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attached'tb tlie premises oif' plâintiff, for t*-hîch lie Seeks çla!màges? It 
might'bé évidence of this fact, but it is not the alifegàtion'of'à'material 
issliablé iaçt \frhich shpt*^ cîeféndaiit's right; ■ Tbèallègaiiôiiy "àhd'upoii 
'itariglit ôf 'çi^lay granted tb' ît by cqngre^s," is reallyth'ë allégation of a 
li^àl bon"6ltiâit>h, thro^n iri'by way of a récitation. '• No îis'sue can be 
formedtipon à légal conclusion. Id. § 624. ^bat défendant shouH 
li'ave'âiléged-%âs thematerMl issuablè facts sbbwingthlit it had lôcated, 
inarked' but?,; and defeighatèd 'défini tely this 400 feet Wide by 220 rods 
long'' iàs its' wày, in pûïstfâdce to the aforesâid' igi'àtit 'frbiia congress. 
This cofagress left it to do by appropriate meafis, sp thatit could be 
knb^h^hat paiftibular portion bf thë public domaib^ii^as apprppriated 
by it forits wayi ' Thé plaintiff did not object to this néwtoàtter in ariy 
■way;iieither <iid hé answér't'he same directly; He çontented himself 
■with séttihg up tfeiv matter in à replicatibn inconsislèfit with the défense 
défendant sought to intet^iosé. AU thàt défendant' set forth' might be 
trué, and yet the facts set fbrfcb by pla.ihtiff would' 'Show that the defend- 
àfat had nevér ïeceivèd any grant bf a way ov'éf 'plaintiff's premises; 
Plàintiff s6t' forth in this rejïH'cation, after admitting the grant to dé- 
fendant of a right of way, and thàt défendant cbns^mcted ils road about 
October, 1882',; àcross his premises, that this wasHdt the original route 
seiected by^defèndànti bùt'that the route for said' rôad was determined, 
and notice thereoï giVén by défendant to the propei" office Of the United 
States, bn the 21stday of Fébruàry, 1872, àtid that the way so selected 
did nbt travërè'e br èncroacb ui>on any of the'lands'of plàintifif, but passed 
sàid landâ on a line parallel 'to, and some miles distant therefrom to 
the soutb, ahd that said' cbiapâhy'subsequently changed the lihe bf the 
îoad to theland bf plaiùtiff, aiid the premises described in this coritro- 
■Versy. Thé défendant hâd i grant of but orie right of way. Thé grant 
waâ for a railroad and telëgraph line. 'When that Was once defiriitély 
fixed thé grant was satisfiéd, and it could not bè chàhged by thé act of 
the défendant alone. In the case of Van , Wyck t. Kneviûs,' 106 U. S. 366 , 
367, 1 Sufi. et. Rep. 336, this lànguage'is used,which I tliink' applica- 
ble to this peint: !" ; ■ L • ' 

"Thé route must be constiaéréà as deflnitely iixed Mrhen it hàs ceaSed to bé 
thôsubjéct of change at the volitibû Df the corapany. Until the ttiap is flled 
with thë secrtetary of the interior, the company is at liberty to adopt such 
routeas it rùay deem beat, after an exarainationof the grouhd hag disclosed 
the feasibility and advantage of différent linea. But when a route is adopted 
by the company, and a map designating it is flled with tjie secretaryof the.in- 
jterior, and aceépted by that qipacér, thé route is estabiisTiëd. ït is, in the lan- 
'g'uàge Of thé act, defitaitély ffxed, and cannôt be tlie Subjéct of future change, 
so as to affect the grant, except upori législative consent. No f urther actioii 
lia required by the company toesbablish the route." • 

Admitting the allégations in the replicatioh tb be true, and défendant 
had bnee réceived ail it wàs'èirftitled to under its graiit, and had hb right 
under that graiit to build îtsiroad over plaintiff^ land. In thé àbove 
décision the United States suprême Court is undoubtédly speaki'ng bf the 
route as dèfinitely fixéd, and' not of the gênerai route désignated' to pre- 
velit the saieof public lands. The défendant urges that thè court should 
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take judicial notice that the map referred to as filed with the secretary 
of the interior, and the roiate seleçted February 21, 1872, was the niap 
of the gênerai route of its road, and net of a route definitely fîxed, and 
that said definite route was not then «eJected. I do notithink the court 
can take judicial notice of the fact as to whether or not the Northern 
Pacific Railroad Company on February 21, 1872, or at any other time, 
filed its map selecting the fixed or gênerai route of its road, or whether 
at that or any other time it seleçted the definite route of its road. The 
filing of a map was only one act in fixing a definite route. There had 
to be suryeys, and the route had to be definitely definedi There had to 
be performed certain acts which would show that defendant's grant had 
become attached to certain and definite lands, and which it had adopted 
for thaï purpose. A court cannot take judicial notice of such acts. 
Even the filing of the map is not such an act as a court can take judi- 
cial notice of. The court might take judicial notice perhaps of an exec- 
utive act, but the filing of such a map is not an executive act. The fil- 
ing of the tnap in this case was really an act of the défendant, and not 
of the secretary of the interior. When indorsed "Filed," it became a rec- 
ord bf the interior department, and I cannot see why a court ahould be 
called upon to take judicial notice of that record any more than of any 
other recoi'd in that department. The caseof U. S. v. WiUiams, 6 Mont. 
379, 12 Pac, Rep. 851, is not in point. In that case the question was 
whether the court would take notice of certain executive régulations 
concerning the cutting of timber on the public dometin, made by the 
interior department in pursuance of an act of congress, and, which régu- 
lations were to hâve the force of statutes. The argument of counsel in 
this casé took a wide range, and in my opinion was not confined to the 
issues made or sought to be.made in the , pleadings. If the défendant 
had properly set forth the faCts. constituting an easement of a way over 
plaintifl'6 land, then the court would be called upon to détermine 
whether or not plaintifi' had properly met thèse allégations by his repli- 
cation, or whether or not the new raatter set up in the replication was 
the proper way to meet such allégations. If he had not, undoubtedly 
the delendant would hâve been entitled to judgment on the pleadings. 

In the présent state of the décisions in the fédéral courts there cannot 
be any doubt but that, if the défendant seleçted in proper manner and 
appropriated the right Of way over plaintifi's promises as a part of the 
way for its railroad and telegraph line, in pursuance to the grant made 
to it on July 2, 1864, and. the part of said premises now oceupied as 
such way was public: land on that date, plaintiS" was not entitled to any 
damages for the same. He entered his land subject to this right of 
way. 

For the reasons abové the court finds there was error in granting this 
motion' for judgment on the pleadings, and it is ordered that said judg- 
ment bé, and the sameiis hereby, set aside, and that this cause be set 
down for trial in this côtirt. 
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United States v. Thompson et d. 
(DistHct Court, D. Kentucky. Maroh 24, 1891.) 

Intbbnal Bhvenuk— Reoovbrt or Fine on Uistillee's Bond. 

The défendants, being distiUers, having beea indicted, tried, found guilty, and 
flned for a violation of section 8379, Rev. St. XT. S., and exécution issued thereon 
having been returned nulla bona, this action was institnted en the bond exeouted 
by the défendants to the United States, containing a covenant that the défendants 
"shall in ail respects faithfuUy oomply with ail the provisions of law and régula- 
tions in relation to the duties and business of distiUers, * * * and shall pay ail 
penalties incurred or fines imposed on him for a violation of any of said provisions. " 
Held, on demurrer to the pétition, that the action was maintainable. 

Aetion at Law on Distiller's Bond. 
Oeo. W. Jolly, "U. S. Atty. 
Samud McKee, for défendant. 

Bahb, J. The défendant John S. Thompson was îndîcted under sec- 
tion 3279 of the Compilation Internai Revenue Laws, 1889, for notkeep-' 
ing the proper sign upon his distillery, and was fouûd guilty, and fined 
by the' court $500 and costs. This is the penalty fixed by the statute; 
The fine remains unpaid, and the présent action is on his distiller's bond ; 
to recover the amount thereof from Thompson and his sureties. The de- 
fendants hâve filed a gênerai demurrer, and insist no recovery can be had 
on the bond. The penalty of the bond is $800, and its condition is that 
if said Thompsons (there are two of them) "shall in ail respects faith- 
fuUy comply with ail the provisions of law in relation to the duties and 
business of distiUers, and shall pay aU penalties incurred or fines imposed 
on him for a violation of any of the said provisions, * "l" * then 
this obligation shall be void; otherwise it shall remain in full force." 
The pétition allèges the indictment of J. S. Thompson, his triai and con- 
viction, and his sentence to a fine of $500 and costs, and that it was be- 
cause of a violation of the law in regard to the distiUery mentioned in 
the bond and within the period covered by it. The question presented 
is new, and undecided, as far as known to counsel or the court. The 
counsel for the défendants insists that this action will not lie, because of 
the conviction and sentence under the indictment, and that a recovery 
on the bond would be punishing Thompson twice for the same offense. 
It is evidently not the intention of the United States to colleet the $500 
fine herétofore imposed and also another$500 on the bond, but th-epur*- 
pose is to coUect the $500 fine already imposed. There is, therefore, no 
question of putting Thompson twice in jeopardy for the same offensé. 
There is a most instructive opinion upon the meaning of "twice in jeop- 
ardy" by Judge Blatchï'ord in Re Leszynsky, 16 Blatchf. 9, which clearly 
shows thatthe présent case is not within the fifth amendment of the con- 
stitution or the common-law raie as to "twice in jeopardy." The real 
question is, we appreheud, whether the plaintiffj having proceeded by 
indictment, and having obtained a sentence thereunder of $500 fine, 
which may, under the law, be enforced against Thompson by a capias 
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j»ro fine as well as by an exécution against his property, it can now re- 
cover on this bond. Section 1041 , Rev. St. The penalty declared un- 
der section 3279 of the internai revenue laws could hâve been recov- 
ered in a civil action, (see section 3213,) and in that event we présume 
the penalty could hâve been enforced against the property of Thompson 
only, and not by a capiaa pro fine; but we do not think such a judg- 
ment could be enforced by a suit on the bond, if a judgment under an 
indictment could not be. The différence in enforcing the judgments 
in thèse two proceedings can make no différence in the question of lia- 
bilityon the bond. The inquiryin each case is the fine or penalty cov- 
ered by the bond. The bond provides that if Thompson "ahall pay ail 
penalties incurred or fines imposed on him, * * * then this obli- 
gation shall be void; otherwise it shall remain in fuU force." The only 
limitation is that the penalties incurred or fines imposed on him shall be 
for a violation of a provision of law in relation to his duty and business 
as a distiller at the place designated in the bond. It may be claimed 
that the "penalties incurred or the fines imposed" are only those which 
may be declared by a court in a suit on the bond in which the sureties 
hâve a right to appear and contest, but such a contention is answéred by 
the language of tiie bond. The bond is a guaranty of the principal's 
cOnduct, and an obligation that they shall pay ail penalties incurred or 
fines imposed. The fines must be imposed, and a non-payment by the 
principals, before the sureties are liable on the bond. I do not see why, 
Tipon gênerai principles, the défendants are not bound on their bond. Thé 
demurrer should be overruled, and it is so ordered. 



In re Wyman et al. 
(CircwU Court, E. D, Misaouri, B. D. Mareh 7, 1891.) 

<3C8TOMg DnTiBS— Appbai. pbom Affbaisehbht. 

The administrative customs law of June 10, 1890, (26 St. 187, 188,) § U, provides 
for an appeal f rom the décision of the collecter of the port Of entry as to the rate 
and amount of duties to the hoard of gênerai appraisers in New York, or to some 
other board constituted by the secretary of the treasury at some other port than 
New York. Section 15 provides that either party, if dissatisfled with the décision 
of the appraisers, may wlthin 80 days apply to the circuit court in the district in 
which the matter arises for a review of the questions of law and fact. Held, that 
the jurisdiction hère indicated is vested in the circuit court for the district where 
the port of entry is situated, and not in that of the district where the board of ap- 
praisers meets. 

At Law. 

This is a proceeding under the fourteenth and fifteenth sections of the 
"Administrative Customs Law," âpproved June 10, 1890, vide 26 St. Ù. . 
S, 137, 138. Petitioners filed in this court, on January 19, 1891, an ap- 
plication, as contemplated by the fifteenth section of the act, for a review 
-of a décision of the board of gênerai appraisers sitting in New York, con- 
cèming the rate of duty on certain breech and muzde loading guns, there- 
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tofore imparted into this ooyntry frqm abrpad by the petitipners. The 
appli:eation $hows that the fire-arms were entered at the port of St. Louis, 
Mo.j thatthe duties thereon wer^ assessed by the coUector of said port, 
and; that afterwards, to-wit, on Qctober 23, 1890, the same were duly 
liquidatèd; that the petitioners, being dissatisfied with the rate of duty 
assesaedjthereafter, on November 1, 1890, gave written notice to the col- 
lecter pftheir dissatisfaction, and the reasons therefor, as. contemplated 
by section 14 of the act, whereupon the coUector transmitted ail the pa- 
pers, invoices, and exhibits to the board of gênerai appraisers at New 
York, who on December 20, 1890, affirmed the décision of the collecter. 
The application also contains a statement of the errors of law and fact 
complaîned of in the décision of the board of gênerai appraisers, and 
prays for a judgment against the United States for the excessive duties 
imposed, as weU as for a review of questions of law and fact involved in 
tlie décision. 

Rowell & Fernss, for petitioners. 

Geo. D. Reynolds, U. S. Dist. Atty. 

Thayeb, J., (after atating ihefacts as ahove.) The question now before 
the court is whether it should grant a preliminary order directing the 
board of appraisers to return to this court "the record and évidence taken 
by them, together with a certifiéd statement of the fact? involved in the 
case, and their décision thereon," as contemplated by section 16 of the 
act. Petitioners move for such an order, and the district attorney resists 
tho motion, on the ground that this court has no jurisdiction of thecase, 
and consequently no avithdrity to mâke the order. 

I am satisfied that the objection taken to the jurisdiction is not tena- 
ble. By the fourteenth section of the act, it is made the duty of the col- 
lector of the port where merchandise is enlered to décide, in the first in- 
stance, "as to the rate and amount of duties chargeable thereon, * * * 
including ail dutiable costs and charges, and astoall fées and exactions;" 
and bis décision is final unless it is objected to by the importer, con- 
signée, or figent, and unless notice of the objection is given to the col- 
lector in writing within 10 days after the duties are liquidatèd. If such 
notice is given, and the duties as assesséd by the cpllector are paid, 
it then becomes the collector's duty to transmit thé papers to the board 
of gênerai appraisers constantly in session in New York, or to some other 
board consistîng of three gênerai appraisers, which may bave been con- 
stîtùted by the secretary of the treasury at some other port than New 
York. The proceeding th us contemplated is in the'natUre of an appeal 
by the importer or consignée from the décision of the collecter as to the 
rate of duty, to a gênerai board consisting of three appraisers, sitting at 
NewYorkor elsewhere. Section 15 then proceeds as fpllows: 

"* * * If the * * *, importer,, consignée, or agent, * * * or 
tbecbllector or Bè^retàry of ttie treasuryi shall be dissatisUed with the décis- 
ion bf the boHrd of gênerai appraisers * * * as to the cbn3tn>ction of tbe 
laW and thiB tacts respecting the èlaSSiflcation of such merchandise, and the 
rate of duty imposed thereon under suchciasslBcation, theyioreitherof them, 
may, within thirty days after such décision, * * * applyto the circuit 
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court of the United States within the district in which the matter arises for 
à review of the questions 6£ law and fact involved in sucli décision." 

New "the matter" referred to in this clause of the section is evidently 
the controversy between the importer, on the one hand, and the govern- 
ment, represented by the collector, on the othôr, as to the rate of duty; 
and that controversy arises at the port where the merchandise is entered 
and the duties are liquidated. It is a matter or controversy that arises 
as soon as the importer takes exception to the rate of duty assessed by 
the collector, and notifies him in writing of the nature ofhis objections, 
as required by section 14. The proceeding before the board of gênerai 
appraisersis merely a continuation of the controversy begun before the 
collector at . the port of entry . When the notice is given to the collector, 
the controversy or "matter arises" within the meaning of the statute, aiid 
the circuit court ofthe United States for the district in which the port is 
situated where the merchandise is enterfid a;id the duties are liquidated 
haa jurisdiction to revievy the the decisiojl of the board of appraisers 
subsequently made in such controversy. 

The contention of the government that the United Sta,tes circuit court 
for the district where the board of appraisers meeta and renders its 
décision alone bas jurisdiction to review the décision of the board does 
not seem to me to be justified by any of the provisions of the act. If it 
had been the intention of congress to thus limit the trial of ail of such cases 
to one or tiwo circuit courts, the intention would no doubt hâve been 
more clearly expressed. The motion for an order upon the board of ap- 
praisers to make a return ofthe record and évidence will be eustained, 
and such order wiU be entered. 



In re Fitton. 
(Circuit Cowrt, D- VermonU February 12, 1891.) 

1. Extradition— ï)iiTÈBBNT Offexse— Habeas Cokpus. 

Where a réquisition for a fugitire was based on an affldavit oharging laroeiiy, 
màde before a notary public, instead of before a magUtrate, as required by Rev, Bt 
U. 8. § 5278, and for that reason the governor refused to issue his warrant, and 
the aooused, when told that the defect was merôly formai, and would be corrected, 
though not iuf ormed of the governor'a refusai of the warrant, waived the defect in 
writing, and consented to go at once, stipulating that he was only to be taken upon 
the charge of làrceny, and nothingelse, heis entitled to release on habeas dorpiui 
from a subséquent arrest upon the charge of forgery, and has the same rights as if 
he had been dellvered up by the erovernor, and he cannot be proceeded against on 
any charge other than that for Whioh he was extradited until opportunity has been 
given him toreturn to the stat© from which he was extradited. 

2. Same — Pbdbbal Jumsdictioîi. , 

As a réquisition for a fugitive from lustioe rests altogetbér on the constitution 
and laws of the United States, a question as to the valialty of the arrest and! im- 

grisonment of the acoused on the charge of a différent offense than that for whicb 
e was extradited is within tiie provisions of Rev. St. U. S. S 75S, givihg fédéral 
courts jurisdiction to issue writsof./iobeagcorptts. ' 

& Same — Prot^otios akd Oppoktdnitt to Retuen. 

Where an extraidited prisoner who is out on bail is arrested on a différent charge 
than that for which hewaseJctradlted, thëcovrt, ingrantlng a writof hoib'eascor- 
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pus, and glvlng Mm opportnnity to retum to the place f rom wMch he was brought, 
wlU not extend the protection until a reasonable time after the proceedings theu 
pending are ended, but wiU only give him a présent opportnnity to retum. 

Hàheas Corpus. 

Martin H. Goddard and Eleazor L. Waterman, for relator. 

KiUredge HasMns, for the State of Vermont. 

Wheeleb, J. Application for this writ may be made to a court or 
judge. When made to a judge, the writ may be taken into the court of 
which he is judge. Ex parte Clark, 100 U. S. 399. The circuit court 
•was in session, and, although this writ was issued by the judge, it is 
taken into that court, and disposed of as by the court. Formerly the 
viêw was prévalent that when a court had jurisdiction of an offense and 
prisonerthe manner of obtaining possession of the prisoner for trial was 
not material. In re Miles, 52 Vt. 609, (1875;) U. S. v. Lawrence, 13 
Blatchf. 295, (1876.) In U. S. v. Bauscher, 119 U. S. 407, 7 Sup. Ct. 
Rep. 234, the suprême court held that a prisoner surrendered under the 
treaty of 1842 with Greàt Britain could not be tried for any other offense 
till after reasonable time to départ, on the ground that by gênerai inter- 
national law "the country receiving an offender against ite laws from an- 
other country had no right to proceed against him for any other offense 
than that for which he had been delivered up," and that the treaty car- 
ried out this principle. The states of the United States are independent 
governments, and hâve ail the rights of nations, except what hâve been 
conferred upon the gênerai government. What was surrendered as to 
this is set forth in section 2, art. 4, of the constitution of the United 
States, which provides that — 

"A person chargea in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of the 
executive authority of the state from which he fled, be delivered up to be re- 
moved to the state having jurisdiction of the crime." 

Hère is no giving up of the right under international law as between 
the States in respect to the crimes for which the person delivered may be 
tried. The right to demand is conferred, and the duty to deliver is im- 
posedj the rest remains as if settled by treaty between the states as na- 
tions. The laws of the United States do no more than to prescribe dé- 
tails for çarrying out this provision. Rev. St. U. S. § 5278. Thèse 
require that the person demanded shall be charged with the crime for 
which he is wanted by an indictment found, or an affidavit made before 
a magistrate, and that a copy certified as authentic shall be produced as 
a foundation for the demand. If he is held for another crime committed 
previously, without opportunity to retum, this requirement is nuUi- 
fied as to this crime, and he and the executives are deprived unlawfuUy 
of this safeguard. In the Case of Hope, Gov. Hill of New York, on full 
argument, applied this principle to the prisoner, who had been brought 
on a réquisition from California, and revoked a warrant for his removal 
on demand by the governor of Delaware. 40 Alb. Law J. 441. The 
same prisoner was immediately arrested on a warrant for another crime 
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préviously committed in New York, and discharged by the circuit court 
for the southern district of New York without a written opinion, as 
mentioned by Judge Brown. 41 Fed. Kep. 473. This view was ap- 
proved by him. In re Baruch, 41 Fed. Rep. 473. The same has been 
held by the suprême court of Kansas. State v. Hall, 40 Kan. 338, 19 
Pac. Rep. 918. Thèse cases are to be followed for the présent, at least. 
This right attaches to the prisoner as well as to the state from which he 
is taken., The relator is entitled to be protected against proceedings for 
crimes other than that for which he was brought, if he was received on 
réquisition. 

The relator, by the name of John Rice, was in jail in Troy, N. Y., 
committed without warrant by police oËBcers. The governor of Ver- 
mont made réquisition on the governor of New York for him for lar- 
ceny at Bennington, and appointed John Nash agent to receive him. 
The aflidavits of the offense were made before a notary, and not before a 
magistrate, as required, and the governor of New York declined to issue 
a warrant unless they should be properiy verified. On being informed 
of the defects, but not of this refusai, the relator signed a waiver of— 

"AU demands and defects, if any there be, in the réquisition papers now in 
the hands ofotBcer John Nash, of Bennington, Vt., said réquisition papers 
being issued by the governor of Vermont to the governor of the state of New 
Tork, dated Jan. 27th, '91, for my arrest and surrender to the state of Ver- 
mont upon the charge ot larceny, and it is hereby agreed that I am only taken 
upon said said charge of larceny, and nothing else, and 1 asiî to be talîen to 
Bennington, Vt., at once." 

A police magistrate directed the oflScers of the jaU to "deliver to offi- 
cer Nash of Vermont the body of ctie John Rice." The jailer thereupon 
delivered the relator to Ni-^n, who toolt mm to Bennington. He was re- 
leased from the charge of larceny on bail, and was immediately arrested 
for intoxication, and held on that charge without trial until he could be 
arrested on the charge of forgery in Windsor county, on which he was 
held when he applied for this writ. The counsel for the state urges 
with plausibility that he came to this state voluntarily, and not by force 
of the réquisition. The évidence shows that he was given to understand 
that the defects were formai only, and would be cured if he did not 
waive them, and that he did not intend to waive any immunities of the 
réquisition by waiving the defects. The right of the governor of the de- 
manding state rests upon the constitution of the United States. Kentwky 
v. Dennison, 24 How. 66. The warrant from the governor of the state 
where the person charged is found is only necessary for saving the peace 
of that ?tate. The waiver accomplished this, and authorized the agent 
to receive the relator upon the réquisition, which he did. When so re- 
ceived, the laws of the United States empowered the agent to transport 
the relator to the state of Vermont. Rev. St. U. S. § 5279. Whether 
the relator came voluntarily or upon the réquisition is a question of fact. 
Upon this question the testimony and circumstances show very clearly 
that he came by coercion of the réquisition, in obédience to the authority 
conferred by it. When brought in this manner, he came clothed with 
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thesame rights as to being held upon ôther charges than that upon which 
he iras brought as if he had been dfelivered to the agent upon the war- 
rant ofthe govemor of New York. No opportunity vVbatever was given 
to bim: to retum bèfore arrest upon the charge upon whjch he is held. 
Tbat hé was deceived or forced into coming would afford no ground for 
his ïelease in this manner. Inquiry hère can only; be made into bis 
rights atising out of the proceedings against him under the constitution 
aMlaws of the United States. Kerv. JUinois, 119 U. S. 436, 7 Sup. 
Gt. Rep^ 225. No force or fraud is, however, to be imputed to any of 
thèse ofScers. The agent of the state did not know of the charge of 
fofgei'y .when he was using the réquisition, and the sheriff, in executing 
bis warrant on tbat charge, did no more than he deemed to be his duty 
in tbat behalf. ' 

A' question is made whether the fédéral courts bave jurisdiction of this 
writ in thèse cases, when the prisoner is in jail under a state warrant. 
The jurisdiction is saved in. that case when be is détained in violation 
of the constitution or of alaw or treaty of the United States. Hev. St. 
U. S. § 768. Tbe réquisition rested altogether upon tbat constitution 
and tbose laws. The violation of a right implied out of them would 
be a, violation of them. Kentacky v. Dennison, 24 How. 66; Ex parte 
Reggd, 114 U. S. 642, 5 Sup. Ct. Rep. 1148. Suggestion is made that 
in the exercise of discrétion the relator ought to be remanded to seek re- 
lief from the state court, and, on failure there, by a writ of error to that 
court frôm the suprême court. But the laws of the United States pro- 
vide tbat the court or justice or judge to whom application is made shall 
forthwith award tbe writ, unless tbe pétition shows that the party is not 
entitled tbereto, (Rev. St. § 755;) and that the party shall be disposed 
of as law and justice require, (section 761;) and that this shall be done 
without delay, (section 769.) Law and justice, according to the views 
hère taken, require that the relator be discharged from the custody in 
which be is held for the alleged crime for which he was not brought on 
réquisition iintil be basbad a reasonable opportunity in which to return. 
The relator insists that reasonable opportunity for return would include 
tbe time of the pendency against him of the proceedings on which he 
was brought, and that bis protection sbould extend till the expiration 
of a reasonable time in which to return after they are ended. But he is 
not now restrained on that charge, and seems to be entitled only to pro- 
tection for présent return, and one day is deemed reasonable, in view 
of the facilities available for that purpose. 

The relator is discharged, with protection for one day in which to re- 
turn to the state of New York. 
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: In re Bocwîa. 

(Circuit Court, D. JETentMcftl;. February 2, 18B1.) 

l. Second Opfense — Twiob in Jboparbt — Constitutional Law. 

The Kentucky statuts, provlding that "every person convlfeted a second tlmeof 
lelony, the punishment of whioh is confinement In the penitentiary, shall be con- 
flned in the penitentiary not leas than double the time of the flrst conviction, and 
it convicted a chird time of f elony, he ahall be oonflned in the penitentiary duriflg' 
his life, " is not in violation of the fif th amendment of the constitution of the United 
States, whioh is a limitation upon the power of the gênerai goveroment, and not 
of the States. 

9. SAME— FOUKTBBNTH AMENDMBNT. 

Since the ruie established applies equally to ail persons convicted a second and 
third time, the statute is not invalid as being a déniai of "equal protection of tiia 
laws, " vritbin the meaning of the fourteenth amendment. 

Pétition for Writ of Habeas Corpus. 
John L. Scott, for petitioner. 

■ Barb, J. This is a pétition for a writ oîhaheM ayrpus, in which it ia 
alleged that the petitioner, Boggs, is now confined in the Kentucky state 
penitentiary at Frankfort, under a sentence and judgment of the Jefi'er- 
son circuit court, for the period of his natural life, and that said judg- 
ment and sentence is unconstitutional and void. It appears from the 
record, made part of the pétition, that Boggs has been indicted, tried, 
and convicted of the crime of grand larceny, that the jury found him 
guilty of the larceny charged, and fixed his punishment for that lar- 
ceny at five years' imprisonment in the state penitentiary; and that it 
also found as a fact, which was charged in the indictment, that he had 
been previously found guilty and sentenced for the crime of larceny 
twice before that conviction. The court, under the Kentucky statute 
and the finding of the jury, sentenced him to imprisonment in the peni- 
tentiary, where he now is, for the term of his natural life. The five yeara 
of his confinement has not expired, but, as the sentence was for impris- 
onment for life, it is claimed the imprisonment is unlawful, being un- 
constitutional. The Kentucky court of appeals has aflSrmed the judg- 
ment and sentence. Boggs v. Cbm., 5 S. W. Rep. 307. See, also, Tay- 
for V. (7om., 1 Duv. 160. 

This settles the question as to the atate constitution, and, if it did not, 
we could liot consider that question; but it is insisted that this atate 
statute, which provides: "Every person convicted a second time of fel- 
ony, the punishment of which is confinement in the penitentiary, shall 
be confined in the penitentiary not less than double the time of the first 
conviction, and, if convicted a third time of felony, he shall be confined 
in the penitentiary during his life," — is a violation of the fifth amend- 
ment of the fédéral constitution. This amendment is clearly a limita- 
tion upon the powers of the fédéral government, and was not intended 
and is not a limitation upon the states of this Union. Barron v. Mayor, 
etc., 1 Pet. 243; Fox v. Stote, 5 How. 484; &tmlh v. State, 18 How. 76. 

It ia also contended that this statute is class législation, aa it punisbes 
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ex-convicts more severely for the same oflfenses thaa it does those not 
theretofore convicted of a felony, and is within the prohibition of the 
fourteenth amendment of the fédéral constitution, which déclares no 
state shall "deny to any person the equal protection of the laws." This 
statute does not deny the petitioner the equal protection of the laws, 
witbin the meaning of this amendment. Every other person convicted 
as he haa been would be subject to the like punishment as that he has 
received. This is ail the amendment means. Thus the suprême court 
has decided that an Alabama statute which prohibited a white person 
and a hegro living together in adultery is not in conflict with this amend- 
ment, although it prescribed penalties more severe than those to which 
parties would be subject were Ihey of the same race and color. Pace v. 
Alabania, 106 U. S. 583, 1 Sup. Ct. Rep. 637. The court said: "The 
punishment of such offending persons, whether white or black, is the 
same." The court said in another case, in diseussing the fourteenth 
amendment: "It has respect to persons and classes of persons. It means 
that no person or class of persons shall be denied the same protection 
of the laws which is enjoyed by other persons or other classes in the 
same place, and under like circumstances." Missouri v. Lewis, 101 U. 
S. 31. 

The pétition is not sufficient in its allégations to entitle the petitioner 
to a writ oihabeas corpus, and the writ should be denied, and it is so or- 
dered. 



United States v. Smitb. 
(District Court, E. D. Wisconsin. Maroh 33, 1891.) 

1. OBBOENS .POBLICATIONB— INMOTMBNT— DBMnBBBB. 

Though a défendant, under indictment for sending obscène matter thrbugh the 
mailSi Is not entltled, as under the Bngltsh practice, to take the opinion of the court 
by demurrer whether the matter set fortU was or was not obscène, it is ptroçer for 
the court to construe the document, and décidé whether a verdict estabîishing its 
ohscenity would be set aside as against évidence and reason. 
S. Bamb— Allbqbd Medioal Treatise. 

A pamphlet purporting to be a printed medioal treatise touching certain foui 
private diseases and their cure, and a llst of 120 printed questions touching some 
7 private diseases, to be answered by any one afflicted with such disorders, af ter 
reading the pamphlet, though without illustration, and expressed in cleah and 
wholesome language, if intended for promiscuous circulation through the mails, 
are obscène publications within K.ev. St. 0. S. § 8893, as amended by as St. 496. 
8. Same — Privileobb Communications. 

Such publications will not, because of their character, be considered privileged 
communlcatloDs by a physlcian to a patient, in the absence of a showiDg that the 
défendant is a physician, and that the persons to whom they were addressed were 
his patients. 

Indictment for Violation of Postal Law. 
MAw Cbtoian, U. S. Dist. Atty. 
J. V. Qmrles, for défendant. 

Jenkins, J. The défendant demurs to an indictment preferred under 
Rev. St. § 3893, as amended by 25 St. 496. The indictment contains 
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two coonts; tbe first cbarging that the défendant kndwingly depositéd 
in a certain post-office, for mailing and delivery, an obscène, lewd, and 
lascivious pamphlet, entitïed "A Monitor for Men," a copy of which is 
attached to the indictment. The second count embraces a similar charge 
respecting a paper entitïed "Questions for Men Only," also attached to 
the indictment. It is insisted that neither of thèse documents is obscène 
witbin the meaning of the statute. The pamphlet set forth in the first 
count of the indictment purports to be a printed médical treatise toucb 
ing certain foui private diseases, and their cure, issued by one "Gun 
Wa," claiming to be a " Chinese graduate of botany ." The introduction 
States that it is presented for the considération of the American public, 
and to be intended for promiscuous circulation. The document em- 
braced witbin tbe second count of tbe indictment purports to be issued 
by "Gun Wa, Chinese Physician," and consists of 120 printed questions, 
touching some 7 private diseases. They are to be answered by any one 
afflicted witb any of such disorders, after be sball bave read the pamphlet 
set fortb in the first count. 

It was daimed at the argument, and conceded by the attorney for the 
government, that the défendant is entitïed to take the opinion of tbe 
court by demurrer whetber the matter set forth was or was not obscène. 
That would seem to be the rule in England, but is one not foUowed in 
this country . Ordinarily it is a question for the détermination of a jury. 
But it is witbin the province of tbe court to construe the objectionable 
document so far as necessary to décide wbether a verdict establishing its 
obscenity would be set aside as against évidence and reason. U. S. v. 
Bennett, 16 Blatcbf. 338; U. 8. v. Clarke, 38 Fed. Rep. 500. The test 
was laid down by Cbief Justice Cockbuen in Eeg. v. Êkklin, L. R. 3 Q. 
B. 360: Is the tendency of the matter charged as obscène to déprave 
and corrupt those whose minds are open to such immoral influences, 
and into whose hands a publication of this sort may fall? That test is 
applied to the statute under which this indictment is framed. U. S. v. 
Bmnett, supra; U. S. v. Wightman, 29 Fed. Rep. 636; U. S. v. Bebout, 
28 Fed. Rep. 522. The purpose of the statute was to purge the mails. 
Congress, possessing the power of exclusion, déclines to permit the mail 
to become a vebicle for tbe transmission and circulation of mental filth. 
To that end tbe statute should receive a libéral interprétation, consist- 
ently witb recognized rules of construction. The words "obscène," 
'*lewd," and "lascivious," as employed in the statute, are not used inter- 
changeably. "Obscène" bas a broader signification than "lascivious," 
comprehending whatever is impure, unclean, indécent, foui, filthy, or 
disgusting. It is said of this pamphlet that it is a médical treatise with- 
out illustration, and, witb a possible exception, expressed in clean and 
wholesome language. In an able argument the counsel for the défend- 
ant asserted that it was the higbest duty to instruct tbe youtb in the 
anatomy of the buman body, and the law of its nature, warning them 
of the grievous results flowing from infraction of such law; and that a 
work upon such a subject, devoid of filthy language, cannot properly be 
classed as obscène. Wbether act or language is obscène dépends upon 
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'flii-cninstance. The ptiblic exposure 6î the person' is' most obscène, yet 
Ithe rieœssary exhibition of the person to à physidan is not pnly innocent, 
'but is' a propçr act, dietftted by positivé duty. Instruction touchingthô 
organe of the body, onder proper oircumstances, is not reprehensible; 
but such instruction to à'mixéd assemblage of the youth of both sçxes 
EOight be most deraoralizing. The condition détermines the quality of 
the act. Thus the nude in art is notofnecessity indécent, butit may be 
80 conditionéd as to corne under the ban of condemnation. Hère is a 
publication touching certain loathsome diseases of the generative organs. 
Such a document, intended for gênerai circulation, liable to fall into the 
hands of the immature, might well be deemed corrupting. It is of no 
conséquence that the language employed may be pure. The law bas re- 
lation as well to the subjfect as to its dress. Both the subject and its 
treatment must be free from obscenity. The most debasing topic may 
be presented in the choicest language. In such garb it is the more dan- 
gerous. Impure suggestion clothed in pleasing attire allures and cor- 
rupts, when bald filth would disgust and repel. 

It is claimed for thèse publications that they were addressed by a 
physician to a patient, and therefore privileged. I cannot doubt that 
proper and necessary communication between physician and patient 
touching any disease may properly be deposited in the mail. The stat- 
ute is not to receive a strained construction. It is aimed at the obscène. 
It was not enacted in the interest of the prude. But can thèse publica- 
tions be properly so clasaified? There is nothing upon the face of this 
indictment Connecting the défendant with "Gun Wa," the "Chinese grad- 
ua te of botany," — whatever that may mean. The court cannot take 
judicial cognizance of the fact — if it be a fact — that "Gun Wa," is the 
Chinese synony m for "Smith." Nothing appears to indicate that the 
-défendant was a physician, or that the person to whom thèse publica- 
tions were addressed was bis patient. So far as the record discloses, he 
was a mère volunteer, sending this unsavory literature through the mails. 
If, as was assumed, the defenda.nt was in fact "Gun Wa," using that dés- 
ignation as a trap in which to catch the ignorant and the credulous, he 
was then a mère charlatan, circulating promiscuously thèse publications 
upon subjects that are foui, unless purged of obscenity by conditions 
rendering their use proper, It cannot be said that under any circum- 
stances a verdict declaring thèse documents obscène would be contrary 
to reason and common sensé. To the contrary, it must be said that 
they are manifestly foui unless the occasion and condition of their em- 
ployment should justify their use; and that must be determined by a 
jury. The demurrer is overruled. 
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McCuLLOH ». Association Hoeloqerb Suisse et al. 
{Circuit Court, s.. D. New York. Maroh 14, 1891.) 

Patents pob Inventions— Insoi/VenCt—Kights of Reoeitïe.'' 

Though it be conceded that under Rev. St. U. S. § 4898, the légal title to patents 
does not pass to the reoeiver of an insolvent debtor, the reoeiver of a dissolved cor- 
poration, which was the équitable owner of patents, may maintain a suit to com- 
pel the holder of the légal title to cohvey to him. 

In Equity. 

Antonio Ènauth, for compkinant. 

John H. Kitchen, for défendants. 

Waliace, J. This bill is brought to set aside certain assignments of 
patents nia4e by the défendant Pailard to the défendant the Association 
Horlogere Suisse, and to compel the last-named défendant to assign the 
patents to the complainant, the averments of the bill being that the as- 
signments were made in fraud of the rights of the Non-Magnetic Watch 
Company, as équitable owner of the patents. It appears by the bill 
that the Non-Magnetic Watch Company was dissolved as a corporation, 
and the complainant was appointed receiver, by a decrèe of the suprême 
court of this state, and that by force of the decree, and the statute upon 
which it proceeded, the complainant, as receiver, became vested with 
ail the estâte, .reâl and personal, of the dissolved corporation,, including 
it» property in the inventions deacribed in the several letters patent. 
The défendants hâve demurred to the bill, and insist by their demurrer 
that the complainant cannot maintain the action, because it does not 
appear that there bas ever been any assignment to the complainant of 
the patents by the Non-Magnetic Watch Company. It is argued in sup- 
port of the demurrer that no interest can be acquired in letters patent 
èxcept by an instrument in writing, under section 4898 of the Kevised 
Statutesofthe United States; and in support of this contention the cases 
are cited which hold that the légal title to a patent does not pass by a 
sale of the patent upon an exécution against the owner, or tohis assignée 
in insolvency by an assignment of bis property by the court, or by a 
gênerai assignment of ail his property to a trustée for the benefit of ered- 
itors, or by the appoîntment of a receiver of the estate of an insolvent 
debtor. For the purposes of an action like the présent, it is quite im- 
nlaterial whether the complainant acquired or did not acquire the légal 
title to the patents in suit. If he did not, inasmueh as the corporation 
became extinct by its dissolution when he was appointed its receiver, no 
oneelsecaa acquire légal title, and for ail practical purposes any title 
which did not vest in the coràplainant is extinguished. But the com- 
plainant aCqnired ail the equitiesof the dissolved corporation. That being 
80, he can maintain an axjtion against one haVing the légal title to the 
patent, in which it is alleged that the tille of the défendant is subordi- 
nate in equity to the title of the complainant^ and in which the relief 
£OUght is to compel the défendant to exécute a conveyanceof thepateniB. 



4SÔ FBDEBAt REPORTEE, VOl. 45. 

AU the parties are before the court who hâve any interest in such a con- 
troversy. . Whether the complairiànt could maintain an action for the 
infringement of the patents, in which of course he would be obliged to 
show légal titlé, is a question which does uot arise, and ueed not be con- 
sidered. The demurrer is overruled. 



FiELD et al. V. Thomas et al. 
ICircuît Court, D. Bhode Island. January 17, 1891.) 

1. Patents POB iNTBNTioNs—SArETT-PiNS — Anticipation. 

Lettere patent No. 386,149, granted Jauuary 4, 1881, to Henry O. Field for an im- 
provement in safety-pins, consisting of a guide to preventthe pin from passing 
through the shieid, was nbt anticipated by any prior device, a&d the improvement 
was patentable. 

2. Samb— Inpbingbment. 

A safety-pin with a guide dtffering only in îovùx is an iutringemenU 

In Equity. 

Wûmartk H. Thurstan, for complainants. 

Edwin H. Brawn, for deîénàania. 

CoLT, J. This is a suit brought for infringement of letters patent No. 
236,149, dated January 4, 1881, granted to Henry C. Field for an im- 
provement in safety-pins. The Field improvement consists in provid- 
ing the head or shieid with a guide. The claim is as folio ws: "In a 
safety-pin consisting of a pin provided with a shieid to protect its point, 
the guide, C, substantially as shown, and for the purpose specified." 
The défenses relied upon are anticipation and non-infringement. The 
prior art does nbt disclose any shieid with a guide like Field's. It must 
be admitted, however, that the improvement covered by the Field pat- 
ent is a narrow one, but I think the device was an improvement over 
what existed before, and that it was patentable. Safety-pins with 
shields open on one side and on both sides existed before. The object 
of the Field device was to prevent the point of the pin passing through 
a shieid whioh is open on both sides, and this is done by means of the 
guide. This is not shown in any prior device. The pin described in 
the Johnson patent of November 2, 1858, does not contain the Field 
guide, and it appears that the Johnson pin never went into use. The 
organization of the Johnson pin is quite difièrent from the one in suit. 
Holding the Field patent to be valid, I think the défendants' pin is 
clearly within the patent. There is nothing in the patent which limits 
the claim to the précise form of guide shown. In the Field device, the 
guide is made intégral with the shieid, and this is not true of défend 
anls' pin. But this is a mère change of form, therefore the défendants- 
pin infringes the Field patent. 

Decree for complainants. 
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National Cash RegisteB; Co. v. Boston Cash Indicatoe & Recordeb 

Co. ad. 

Same V. Boston Cash Indicatoe & Recoedeb Co. 
{Cirewit Cov/rt, D. Massachusetts. Maroh 23, 1891.) 

1. PÀtbiïts FOK Inventions— Inpkingbment— Cash Reoistbb. 

Letters patent No. 371,888, Issued January 80, 1883, M James Ritty and John 
Biroh, for an improvement in cash registers, was inteuded to remedy previous dé- 
viées, whioh, when they became worn or ologged with dust, permitted two tablets, 
indicating tae amount of the purchase, to be in view of tbe customer at the same 
tlme. This objeot was accomplished by means of a pivoted-supporting wing and 
Connecting medhanism, whereby the support which holds up the tablet roda is 
pressed 80 far away f rom the shoulders of the rod that they are sure to f ail by force 
of gravity. Held that, as cash registers were old at the date of tbe patent, it must 
be conflned to thé spécifie mechanism, or its équivalent, which liiakes up the combi- 
nation oovered by it, and that it was not infringed by another cash register which 
accomplishes the same resuit by means of a sliding-bar, with projections, which 
reaches acrossi in front of the rows of the tablets, andia arranged upona guide- 
frame in which the rods slide up and down. 

Si. 8i.MÉ— CoMBiNBD Cash Registeb and BpsiKa Bkaweb. 

lietters patent No. 353,806, was issued Pebruary 14, 1882, to Michael CampheU, for 
a combiuation of a cash register with a spring drawer ; the Connecting mechanism 
beiog a somewhat complicated System of toggle joints in combtnation with a aliding 
bar. Held that, as both cash registers and spring drawers were old, the patent 
would not be construed to cover au f orms of Connecting devices known at the tlme, 
and that it was not infringed by another eash-registering apparatus oombined with 
a spring drawer, which does not employ any of Uie Connecting devices described in 
Campbell's patent. 

In Equity. 

Lysander HiU, WWam A. Macleod, and Edivard W. Rector, for com- 
plaînant. 

Frederick P. Pish and William K. Richardson, for défendants. 

CoLT, Ji Thèse two cases were triedtogether. The iàrst suit isbrought 
for infringement of letters patent No. 271,363, dated January 30, 1883, 
granted to James Ritty and John Birch for certain new and useful im- 
provements in cash registers. The spécification states: 

"Our invention relates to an improvement in cash registers and indicators 
designed for the use of store-keepers and others as a means of accurately reg- 
istering the total cash receipts for any given périod of time, — as a day, for in- 
stance, — and for indicating to tbe customers that the amount paid bas been 
rogistered, by disclosing to tbeir view such amounts upon flgured tablets. Tbe 
arrangement of tbe parts and opération of tbe machine are such that no tab- 
let can be exhibited without its value being counted upon the registering mech- 
anism, and whenever any tablet is disclosed it remains so until the machine 
is operated to disclose a second tablet. The novelty of our invention consista 
in tbe construction, combinations, and arrangements of tbe various parts, 
as will be berewith set fortb and speciflcally claimed. • * * 

"In the lower portion of the frame, and extending horizontally acrossit, is a 
rod or shaft, D, supported by and aiding to connect the sides, B, of the frame. 
Upon this shaft are hunga séries of parallel keys, E. * * * Each key bas 
upon its front end, which extends tbrougb and projects f rom an opening in the 
front of the case or frâme, abutton, o, having marked upon it a figar<9 to cor- 
v.45F.no.7 — 31 
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respond with the value întended to be îndicated and registered whenever that 
keiy.ipi.ppçratedbydepres^ing thebutton. * * * , ;; Ur ' 

"Restirig upon theflattened ends.*^! the keys are vertical métal rods, F,— 
one for each key, — which pass and havè vertical play through perforations 
in métal guide-bars, G, extending across and supported by the sides, B. 
* * * Theupper portion of each rod, justàbove thé upper bar, G, is bent 
to form a knuckle or sboulder, d, upon its rear side, which has beveled or in- 
clined operating-faces, fpr a purpose to be pre^ently explained. 

"Suitably secured to the top of eacli rod is a tablet, H, of thin flat métal, 
and upon the face of eaçh tablet is a number corresponding with the number 
upon the key overwhoae rear end ib^rpdof that tablet rests. * * * 

"Kow, it is an important féatur« of our machine that after a key haa been 
operatéd ;and its ta'blettoposedto View such tablet shall remain iVp and ex- 
poge;d;,untH anothér key is operftt'éd, Whereiipon thé first falls back out of 
View and the second remains expôsed, and so on, thus always keeping in 
View the tablet of the key last operated. To efEectthis resuit we pivots by 
means of trunnions or a shaft extëndlng betwèen the sides, B, a forwardly-in- 
olined.vpiijig, I, pivoteà at its Ipwer edgeiias at/, and resting at its upper edge 
against the rearsides of the upper portions of the rods, F. This wing extends 
back of ' ail of the rods, and is f reè to vibri^te on its pivotai axis, /. It is yield- 
ingly held against the rods by any suïii^ble Spring, a spiral spring being shown 
for that purpose in Fig. t, secured al.q'ne end of thé Wing and to the side, B, 
of the frame... Just on the inner aides of the frames, B, and pivoted upon the 
sbaft, D, are flat armsi J, extending u))ward and rearward, and downward and 
fôrward of their pivotai points. ïlié front ends of thèse arma extend into the 
opening made for the keys in the f ront of the case, A^and are connected by a 
bar, K, extending entirely across this opening, and resting up against the un- 
der sides of ail the keys. Of course, when any one of the kèys is depreàsëd, the 
bar, K, islikewisecarrleddown, and the upper portions of thearms, J, are vi- 
brated forward, as seen in Fig. 2, where the dotted Unes represent the nor- 
mal position. of thearms and oneof thelower bankpf keys, and the unbroken 
Unes show the l^ey depressed, carrying down thè bar, Ë!, and drawingforvyard 
the arms, J. To return the bar, J, when the key j? i;eleased, and to assist the 
key itself to retUrui anjrtiuitablé spritig may be etoplbyed. We hâve shown 
one, g, Fig. 2, connected at one end to one of the arms, J, and at its other end 
to the side Qf theframe, B. Pi voted at A, upon the righl-hand side of the frame, 
B, Fig. 1, is a bell-cranktripping-arm, L, with the rear end rounded and rest- 
ing against the upper portion of tlië front sideof the wing, I. Its vibration is 
limited by two pins or'detents, i, as shown, and upon the same pivot, h, la 
hung a follower, ^■, Whose loWer end extends below the élbowôf thebell- 
crank, and, whose rear edge rests against a shoulder, k, upon the bell-crank. 
The lower end of this follower hasaibeveled engaging-nose, l, against which 
theupperendof a trigger^f», pivoted :at or near its middle, as at o.totheside, 
B, rests. ; The lower end of tiiis trigger is connected to the upper end of the 
arm, J, on that side of the machine by a iink, p. The opposite arm, J. FigSk 
2 and 3, is connected byasimilar link. q', to similar tripping mechanism, r, s, t, 
foroperating the hamiaeisw, of a hell or gong. M, which is secured in any 
suitable manner to the side, B, of Wti» frame. Now, the opération of this much 
of the machine is as follows: When any key is pressed down its rod and tab- 
let are raised:,«nd theelbow» di of the rod, in risin^iaids in pressing back the 
wing, I; but to aid the elbow the iMrm, J, on the Eight, which, as before ex- 
plainedè isdrawn forward whenev^i; a; key is pressed, imparts motion ito the 
link* p. and trigger, m, Whose upp«r e.nd, acting on the nose.l, of the follower* 
J, presses :iti back, and with it the bell^rank*. L, whjchia thus forced against 
the wing: and, pressies it back. Now, the parts are sd arranged that when the 
lower side «£ the: elbow, d.ia just above the top edge of the wing, the key has 
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completed its dowaward stroke, andis arrèstéd by the frbnt bar, N, of the 
case, the trigger, m, bas pa^ed beyonc^ tibsinose, l, of tbe bell-crafak, so that 
theîatter swings back qijt pf,|t^ie way, ^nd thpspring, a'i dif^y^s the wing for- 
watd undèr the elbow, c?, éo Vhat the latter rests ijponthe iipper edge, as seea, 
at 6', Figs. 1 and 2, and thetë remains, thus rétaiiiiug the tàblet and rod of thej 
operated key elevated. ''No'W'i upon releasing ' the key it falls backward to its 
normal position by gravity, àild is aided byfehespring, g, Fig. 2, which returhs 
the bar, k, and arms, J. ïhe follower, j, beiog free to swiftg forward withoiit 
moving the bell-crank, permits the trigger, »», to flip it up and pass under its 
npse to its normal position. During this opération the opposite arm, J, Fig., 
2, ha^ in like manner actuatëdthe hamtnerot the gong, which issoundedevery. 
time a key is depressed to fartliest limit, and only ttien, and thus gi ves notice' 
to the customér that the àiachine bas bè'pn pi-ôperly operated. Wheneverthe 
samekey is^successively opératW, its (•bdandth'é tablét i^emain up and expbséd 
to View; but when a differeiit keyis operated the tabletof the previous oiiéis 
released, andfalls back out of sigb|, and the tablet of the operated key remains 
up and exposed." 

The first cliaim-is in coiïtfoversy in this suit, whicb is as follows: 

"In a registering and indicàting machiiie, the cbmblnation, with a séries 
of indicàting tablets operated by à séries of keys, of aseriés of rods, each pro- 
Tided with a detent or shoulder, and cattrying une of the àforesaid tablets, and 
a supporting-wing with conni^ting niechanism, wliereby upon operating any 
one of the keys the wing is so nioved as to permit the passage of tlie rod, and 
whereby upon the release of the key the wing engages with and liolds up the 
tablet-rod and tablet, substàiitially aa described." 

The object of a cash r^ister is twofold : — Mrst, to register at the close 
of the day the total amount df sales; and, second, to indicate the amount 
of each sale upon the tablet, which is raised into the view of the cus- 
tomer by the pressure upon the key. At the date of the Ritty and Birch 
invention it is admitted that cash i-egisters were old. A séries of keys, 
rods, and indicàting tabléfa are to be found in the prior English Pottin 
patent of May 28, 1877, and in the Campbell patent of February 14, 
1882. In thèse machines we find an indicàting mechanism which in its 
gênerai features is the same as that of the patent in suit. The most, 
therefore, that Ritty and Birch oan claim, in view of the prior state of 
the art, is an improvement upon the Pottin and Campbell registers, and 
that improvement consisted in devices whereby it was made certain that 
the preceding tablet would fall when another tablet came into view. In 
previous devices it was found that if the shoulders upon the rods became 
wom, or the machine became clogged with dust, you could not always 
rdy upon the falling ôf the preceding tablet when the key was pressed 
and another tablet raised, and that consequently two tablets might be in 
sight of the customer at the same time. The object of the Ritty and 
Birch patent was to remedy this defect. This was donebymeansof the 
wing and Connecting inechanism, whereby the support which holds the 
tablet rods up is presséd sq far away froho the shoulders of the rods that 
they are sure; to fall by the force of gravity. It is conteiided that ail 
Ritty and Birèh are entitled to under their patent is the spécifie mech- 
anism, or its eqnivajentj by which this improvement: was accomplished, 
and the only question in this case is Whâther the bourt should give such 
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a >ro8d construction to the first claimof the patent as to cover the de- 
fendMîts' device. I am 6f opinion that, in view of the prior stateof the 
art, the Ritty and Birch patent must bé côhfined to the spécifie mech- 
attisoï, or its équivalent, which go to mate up the combination covered 
by the first claim of thé patent. The only, novel feature in that claim is 
the supporting wing with Connecting mechanism^ and the question 
therefore narrows itself down to this,— -do the défendants in their machine 
use thèse devices, or well-known équivalents thereof ? I do not find in 
the défendants' register the wing and Connecting meçhanism of the Ritty 
and Birch patent. 

Thô défendants' machine is. of the Pottin and Campbell type. It has 
what is common to ail tbese, machines» — a séries of keys pivoted upon 
a bar, and a séries of tablets with numbers thereon. It has also a reg- 
istering; meçhanism, but faere it seems to me the resemblanee between 
the two machines ceases. It has no pivoted-supporting wing such as is 
shown in the patent in suit, but instead thereof it has a slidingbar, with 
projections, which reaches, across in front of the rows of tablets, and is 
arranged upoh a guide-frame in which therods slide up a-iiddown. The 
tablet-rods are not bent as in the complainants' machine, nor do we find 
the same Connecting devices, such as the flat arms, J, link, trigger and 
bent lever, L, with foUower. In the construction of the Connecting meçh- 
anism, so-called, the défendants use à plate hung by lugs on the same 
shaft upon which the keys are pivoted, extënding above the whole bank 
of keys. Upon the left end of the plate is a pin which engages a bell- 
crank lever pivoted upon an arm set in the bottom of the machine. One 
end of this lever is operated by the pin, and the other end has a cam 
upon it, which engages with another cam upon an arm projecting down- 
ward from the sliding bar* The bell-cirank lever is pulled to the left at 
its lower end by a spring. ; When any key is depressed, by means of 
the pin, which lifts the Idwer eiid of th«ilever, the cam end of the lever 
slides down the cam connected with the sliding bar, and throws the bar 
to the left, thereby releasing any tablet which may hâve been raised. 
At the time when the key is completely depressed the cam upon the 
lower end of the lever cornes below the cam on the lower end of the slid- 
ing bar, and the bar is immediately pulled back intoits normal posi- 
tion by a spring, so that any tablet which is being raised will be held 
by the projection upon the sliding bar. Considering the scope of the 
Ritty and Birch patent, taken in connection with what existed prior to 
that invention, I cannot hold the défendants' plate and Connecting de- 
vices to be the équivalents of the wing with Connecting meçhanism de- 
scribed in the Ritty and Birch patent. I must therefore décide that 
there is no infringement, and direct that the biU be dismissed. 

The second suit charges infringement ofletters patents No. 253,506, 
granted Pebruary 14, 1882, to Michael Campbell, for an improvement 
in cash-registering apparatus. Campbell's improvement consisted in 
combining with a cash register a spring drawer. The spécification says; 

"This invention relates to a cash-registering apparatus to be employed in 
connection wîth a cash-draWer. * » * ;! , 
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"The caae, A, which receives the working parts of the apparatus to be 
described, bas a locked door, B, and a drawer, C, acted upon a drawer-ôpener, 
(shown in Fig. 2,) as a rod, a, surrounded by a spiral spring, o^ the spring 
being compressed when the drawer is closed, as in said figure, where it is 
held closed by the drawer-holder, (sbown as a lever, D,) the inner end of 
which acts, upon the interior of the inner end of the drawer, the outer end 
of the said lever being held up by a spring, a^, against a toggle lever, è, 
(shown in dotted Unes, Fig. 4,) one limb of which is connected with the 
pàwl-carrier, c, common to Sn the levers of the séries of levers, d, e, f, while 
its other limb is joined with a flxed bar, c', of the apparatus ât, c^, this lat- 
ter bar serving as a support and guide for the pawl-carrier. The toggle lever; 
6, is bent or thrown down where its two limbs are joined together, whenever 
the pawl-carrier, c, is moved in the direction of the arrow on it, Fig. 4, thus 
depressing the outer end of the drawer-holder, D, lifting its inner end fronj 
the drawer, and permitting the spring, a^, to throw the drawer open, as in 
Fig. 1, ready to receive a depoâit of cash, and at the same time a pawl, c', car- 
ried by the pawl-carrier, c, engages one of the bars of the lantern-wheel, a*, 
causing another bar of the said lantern-wheel to move the lever, c^, pivotéd 
at c8, and held against the lantern-wheel by the spring, c', the said lever, c^, 
being connected at its rear end -with an arm, <fi, pivoted at 2, which arin, c^, 
is in tiirn loosely connected with the end of the striker-lever, c^ pivoted at 3, 
the striker. c", on the said lever striking the gong, c^^, each time the drawer 
isopened." 

The only claim in controversy is the Ihird: 

"In a cash-registering apparatus, a séries of keys to designate certain 
amounts, combined with the drawer, the drawer-holder, D, mediately conr 
nected with said keys, and the spring to throw the drawer open whenreleased 
by the drawer-holder, substantially as described." 

The same question présents itself in this suit as in the first, namely, 
how broad a construction should the court give to the Campbell patent? 
The registering apparatus was old, the opening of a drawer by means of 
a spring was old, but the Connecting mechanism between a cash register 
and a spring drawer was new with Campbell. If the défendants' machine 
contains this Connecting mechanism, or what may fairly be considered 
its équivalent, the complainants are entitled to a decree; but if the Con- 
necting mechanism, which is made an élément of the claim sued upon, 
is radieally différent in the défendants' machine, I cannot say thata èase 
of infringement has been made out. A comparison between the two 
machines in connection with the record in the case shows that the de- 
fendants use a very dififerent Connecting mechanism, and one which does 
not embody the patented device, unless the patent be held to cover ail 
forms of Connecting devices known at the time, and I can find no war- 
rant for giving the patent such a libéral construction. Henry B. Ren- 
wick, called as an expert on behalf of the complainants, says: 

"Now, it is évident that there are no toggles or équivalents of toggles in 
this défendants' apparatus." 

I am aware that he goes on to state that thèse toggle levers make a 
part of claim 2 of the patent, and that therefore claim 3 should not be 
limited to the spécifie Connecting devices described in the patent, or to 
their équivalents. He further says: 
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"It therefore sçems tome, in view, of the langu?ige and scope of tbe third 
daim of the plaintiff-s patent, that if the court sliaJJ hold that a claim covers 
not onlyi the, équivalents but aiso thie known subatitutès for an apparatus 
which is oneeiemerit of the claîm, then the défendants' contrivance embodies 
the inyentipp set forth in t\m tliird elaim of plaintiffa' patent." 

Now, by well-settled rules, the 65urt is to look at what the patentée 
invented, £^nd the meàns by whlch he acconiplishes the resuit, and 
anbther pereoii does not infrin^ë unless he makes use of the same or 
équivalent means for açcomplishing the same resuit. I know in a cer- 
tain clasB of cases the suprême court hâve given a very libéral construc- 
tion as to what constitutes an equivaleût, but I do not think that either 
of the patents involved in thèse Suîts cornes within that class of casés 
which deàlMth pioneer inventions. Thé défendants' machine does not 
employ thé Connecting devices which Were novel with Campbell. Over 
the bank of keys a flat plate is pivo.ted by lugs upon the same shaft as 
the keys. . When any key is aetuated, the hooked end of this plate lifts 
a boit, which is engaged with a projection upon the drawer beneath, and 
when the boit is lifted thè drawer is thrown open by a spring behind it. 
When the door is shut the boit rises over the incline,, and falls on ils for- 
ward sidè, ïhereby holding the drawer closed. ïhis simple contrivance 
does away with the somewhat complicated System of toggle levers in 
combination with a sliding bar, which is the cohnecting mechanism in- 
vented by Campbell, and found described in his patent. Holding that 
the défendant'» machine is not within the Campbell patent, I must di- 
rect that the bUl be dismissed. Bills dismissed. 



EIelly et al. v, The Topsy. 
ÇpiStHct Court, D. Soufh Cqrolina. February 16, 1891.) 

L Admiraltt— Seamek's Wages— Costs— Peootor's Fées. 

The fee of libelant's prootor for attending a référence in a prooeeding In admîralty, 
cot being among tbe 'fées enumerated m Bev. St. U. S. tlt. 13, c. 16, than which 
none others are allowed to be taxed as costs under Id. § 823, cannot he so taxed. 

B. Sajib— TeLeSkAms. 

Where In an admiralty proceeding for seamen's wages against a foreign vessel a 
commissioner, in the absence of the judge from the district, heard the testimony, 
and Issued'procëss under Rev. St. U. S. !§' 4546, 4547, and the libelant's proctor, be- 
ginning. to fear that the statute was Mot applicable, sent telegrams to tbe judge, 
asking nim to issue or authorize his warrant of arrest» which he declined tç> do, 
suoh telegrams were for the conveniendè of the counsel, to save traveling expansés, 
and the money paid theref or cannot be taxed as costs, as moneyproperly anïneoes- 
sarily expended. 

8. Same— Commissioner's CbsTs. 

Where in admiralty jjropeeijings for seamen's wages there were four seamen 
whose cause of complaint was the same, they should be joined as complainants, 
under Rev. St. U. S. § 4547, and the commissioner is entitled to charge for issuing, 
filing, and returning but one summons on the master, and for but one certifloate 
that adinil*atty proceâs should issue, tbough in fact he issued fovir summohses and 
made four pertiflcates. > . 

4. Same — Dépositions. 

Under Itëv.St. XS. S. S 4547, authorizing the issue of admiralty process in proceed- 
ings for seamen's wages on the certiûcate of a commissioner in the absence of the 
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' jliitge, the discrétion oit ttie commissionér is absolute, and he is not required to take 
and send up any dépositions with the certiiicate, and he canaot charge fées for tlte 
same, to be taxed as costs. 

In Admiralty. 

0. B. Northrop, for libelants. 

JET. SinMer and /. N. Natiians, for claimant. 

SiMONTON, J. The question cornes up on the taxation of costs by the 
clerk. In this taxation the clerk has allowed as part of the costs of 
libelant's proctor $5 for attending a référence, and as part of the dis- 
burseiBients $8.40 for telegrams sent by him. The clerk has also allowed 
the commissionér certain costs. Thèse items are excepted to. 

1. Costs of Attending a Référence. Section 823 of the Revised Statutes 
of the United States provides that no other compensation than that 
stated in the chapter of which it is a part be taxed and allowed to proc- 
tors in the courts of the United States. The Baltimore, 8 Wall. 892. 
This refers to taxed costs only imposed by way of penalty. It does not 
interfère with any charges made by the proctor against his own client, 
resting on usage in his state or upon spécial contract. Section 823, 
Rev. St. Nor does it exclude expenses and disbursements incurred in 
the suit properly allowable to the party. The F. Merwin, 10 Ben. 407. 
The charge of attending a référence, if allowable at ail, must be allowed 
as costs. There is no authority in section 824, or in the chapter to 
which it belongs for such a charge. It is disallowed. 

2. Tdegrams. As to the item of $8.40 for telegrams. It seems that 
the amount paid for telegrams sent in the progress of a suit bave been 
allowed when it ig shown by aflSdavit that the money has been properly 
and necessarily expended. Hussey v. Bradley, 5 Blatchf. 210. In this 
connection see Simpson v. 110 Sticks, 7 Fed. Rep.,243. In the présent 
case, the judge being absent holding court in the western district, libel- 
ant's proctor, in a claim for seamàn's wages, went before a commissionér 
of the circuit court, and, producing testimony, obtained his certificate 
that there was sufficient cause upon which to found admiralty process. 
Sections 4546, 4547, Rev. St. Thereupon the clerk of this court issued 
the warrant of arrest against the vessel. The vessel being under arrest, 
the proctor forlibelant began to fear that thèse sections did not apply to 
the case of a foreign vessel. He then sent telegrams to the judge, who 
was in North Carolina, outside of the territorial limits of his district, 
asking him to issue or to authorize his warrant of arrest. This was done 
by way of précaution, to rectify what was feared might hâve been a blun- 
der. The judge declined to interfère, because, under the circumstanees, 
he had no right to do so. He was absent from the district. The com- 
missionér had éntertained jurisdiction of the case, àud had acted. The 
vessel was already in custody. If, therefore, the proctor had attended 
the judge in person, and had made a formai motion, this motion would 
hâve been rpfused. Upon such refusai the traveling expenses of the 
proctor could not bave been allowed to him. Hussey v. Bradley, supra. 
The telegrams were sent as a matter of conveniënce to the counsel, and 
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to save the traveling expenses which a personal visit would necessitate. 
A f&rtiori, the charge for theni cannot be allowed. 

3. The Costs of the Commissioner. The claim was for seamen's wagea 
passed on by the commissioner under sections 4546, 4547. The last of 
thèse sections requires that ail the seamen having cause of complaint of 
like kind shall be joined as complainants. There were four seamen 
whose cause of complaint was the same. The commissioner charges for 
issuing, filing, and returning four summonses on the master. Only one 
summons was necessary, and only one can be charged for. So he charges 
for four certificates that a.dmiralty proeess should issue. Only one cer- 
tificate can be charged for. He also charges 25 folios of testimony, at 
20 cents, $5. The fee-bill (section 847, Rev. St.) allows 20 cents a fo- 
lio for taking and certifying dépositions to file. Section 4547, Rev. St., 
does not require the filing of any dépositions; indeed, does not require 
the taking of any dépositions. The commissioner is authorized to make 
inquiry, and in his discrétion to send up the certificate. His discrétion 
is absolute, and no one has the right to question it. Therefore he need 
not send up any testimony, and cannot charge for it. 

The exceptions on the above items are sustained. In ail other re- 
spects the taxation is coufirmed. 



The Feank and Willie.' 
Swift et al. v. The Feank and Willie. 

(District Cawrt, S. D. New Twk. February 9, 1891.) 

1, Sbambn— iWaobs on Voyage Bkoebn Up— Fokbion Port. 

When a vpyage is broken up in a foreign port wjthout fault on the part et the 
owner ûf a vessei, seamen shipped nnder a time contract which bas not expired are 
entitled Only to wages up to the date of their returo home, and provision for such 
return,' in the absence of proof or probabllity of further damage. 

a. Same— I>is6hah8B of Sbambn— Salb of Vbssel by MaKisSAl. 

Whena «ultwas brought agalnst a vessei for a claim largely In excess of her 
value, and her owner allowed her to be sold without attempting to bond, and there- 
upon disoharged the seamen, it was held not to be a case of wrongful disoharge, 
but a breaking up of the voyage through inisfortune. 

In Admiralty. Suit for seamen's wages. 
Hyland & Zabriskie, for libelanta. 
E. 0. Bmedid, for respondent. 

Beown, J. The libelants, seamen on the small British schooner The 
Frank and Willie, shipped on board at New Brunswick September 15, 
1890, for a term of six months, to be returned at St. Johns. On the 
fir-st voyage to New York, upon discharging the schooner, a seaman 

' Eçported by Edward G. Benedict, Esq., of the New York bar. 
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sustained considérable personal injury through alleged négligence in 
stowage and the manner of discharging the cargo, for which she was 
libeled and seized in New York upon a daim of $5,000 damages, and 
sold by the marshal, in conséquence of which the voyage was broken 
up, and the libelant seamen were discharged on the 4th of October. 
On the same day the master offered to pay them their wages up to tbat 
day, and to ship them on board an American vessel going to St. Johns 
under current wages, which after considération they refused, and sub- 
sequently filed the présent libel, claiming wages for the full period of 
six months, which bas not yet expired. 

It is unnecessary to refer to the numerous and diverse cases cited by 
the libelants' counsel in the elaborate brief presented. The observations 
of Mr: Justice Story in the case of Emerson v. Howland, 1 Mason, 45, 
are, I thînk, applicable to them ail, and state the principle that shbuld 
control the présent case. The apparent contrarietiés in the difiierent 
cases, eVen of an iUegal dischai^e, he says — 

"Areeasily reconcilable when the circumstances of each case arecarefully 
exatnined. In ail cases a compensation is intended to be allowed which shall 
be a complète indemnity for the illégal discbarge, and tbis is ordiùarliy 
measured by the loss of time and expense incurred by the party. It is pre* 
sumed tbat after bis return home, or after the lapse of a reasonable time 
for that purpose, a seaman may without loss engag'e in the service df otber 
persons; and, where this bappens to be the case, wages are allowed only until 
his return, altbougb the voyage may not then bave terminated." 

Fee v. Orient, 36 Ped. Rep. 509, 44 Fed. Rep, 480. 

If such is the rule even in the case of an iUegal discharge, or in case 
of the willful neglect of a seaman in a foreign port, as in Farrdl v. Frendi, 
Blatchf. & H. 275, much more should this rule govern in a case like 
the présent, where no personal fault can be imputed to the owners, as be- 
tween them and the seaman, in respect to the large damage claim for 
which the vessel was arrested, and the conséquent breaking up of the 
voyage. 

The claim and the lien hère sought to be enforced are mostly not for 
Wages strictly, because, after discharge on the breaking up of the voyage, 
there is no further service to the ship. Still compensation in damages for 
the breach of a maritime contract may be given so far as the facts jus^ 
tify it. But even at common law such damages are not allowed to com* 
pensate for voluntary idleness. A shipment by seamen for a time 
named, instead of for the voyage, is moreover by its very nature not an 
absolute engagement for the time specified. It differs materîally from 
ordinary time eontracts on land. The seaman is bound to the particular 
ship only. He canaot be transferred to service on another ship with- 
out his consent. The loss or disability of the ship, therefore, of itself 
terminâtes the contract. ■ There is no diflference in this respect betWeeri 
a seaman's time shipment and a shipment for the voyage. Every such 
shipment in either form is legally liable to be broken up before com- 
pletion by sea périls, or other incidents of commerce and navigation, 
and whenever the gênerai interestfi require it, under the spécial cir- 
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çpmstaaçes. Hoffman v.,yiCj,ffington,: 1 Low.,.168. The British and 
yimepieàiî statutes recognize.ibhiïiright, and ,œake certain provisions for 
it. The fhipping articles in!,;;the .présent case recognize the same prin- 
ciples by e,;?:pressly providipg ihatif the vessel belaid up in the dominion 
of Canada the; crew shall "be.paid otf without extra wages;" and yet 
this suit was instituted solely foi;,extra wages. . The articles also say that, if 
the crew claimed a discharge in the United States, they were to be paid 
off at the rfite of five dollars per month, or al?out one-fifth of the ship- 
ping rate. This is not the case of a willful and wrongful discharge, but 
of a breaking up of the voyage through accident and misfortune. It is 
said that the, owners might haye bonded the schooner when she was 
©eized by themarshal, and go fùlfilled the seanuen's contract. But they 
were not bound to dp so méreîy to give the crew six months' employ- 
ment; and it is not crédible that the schoon,6r was voluntarily allowed to 
be sold for the purposie of gettiog jrid of the;seamen. In the absence of 
ail évidence on the subject, it must be assunaqd either that the foreign 
owners were unable to get security hère, or that the other circumstances 
made a sale necessary. Whatever the cause, the same rule appliesas 
npon a sirnilar breaking up of the voyage before completion on an 
ordinary shipment. 

There is no évidence of any improper conduct on thé part of either the 
owners or the master; and, asidé from the provisions of the articles 
above cîted, the vessel is not li'ablé tO seamen for wages or foi: damages, 
when the voyage is brokeii u^ tinder Such circumstances, beyond pro- 
vision for the return of the seamen to their homes, and thqpayment of 
Wîiges to that time, in the abseinçe ofproofpffurther damage. Hindman 
v. (S/mto, 2 Pet. Adm. 264; The Oder, là. 262; Emerson v. Uowland, supra. 
See The 4d,olph,7 Fed. Rep. :603L; The Ragaellucda, ^ Asp. 6.05. This 
gives full indemnity to them tothat time, and there is no évidence of 
damages, beyond. It is not snggçsted that there was any difBculty in 
procuring service for tiie xemainder of the contract term at equally gopd 
wages. Wages on American vessels are notoriously higher than on 
British; and in fact the circunistances justify the suspicion that the re- 
fusai of the seamen in this case, to return to iSt. Johns was for the same 
reason suggested in the case of the Italian ship last above eited, namely, 
becau8& they wished to ship in other vessels hère at a higher rate of 
wages than they would. get at St. johns. A court of admiralty will, as 
fer as possible, enforcp the rightj of seamen to an équitable compensation 
or indemnity for any'aqtual loss. But the master's offer in this case 
fully met this requirement, and çoniplied with the spirit of the articles. 
Tliere is neither proof nor probability of any furtherloss.by the seame^i, 
except by voluntary idleness. Their attempt to enforce more than was 
pffered them was, I think> inéquitable, and, an attenipt tO: profit by the 
ship's inisfortune. ï thsfefore allow them their wages up to the day of 
discharge, withoutcosts, ;. 
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MiLLEB a (d. V. The Peebless, (Williams et al., Intervenors.) 
(Circwit CmrtlS. D. FlaHda. March 30, 1891.) 

ADMiBAtTT— Subplus — Bbea.oh of Conthact — EniiE 41. 

The mortgagor of a vessel gave the mortgagee au absolute bill of sale upon oon- 
flitlon that the latter shonld pay off the outstandiûg indebtedness, and that the 
mortgagor retaln the use and control of the vessel for a year, withiD which time 
he inigbt sell it, and pay the mortgage debt and interest. The mortgagee tailed to 
pay thé debts, and thé vessel was sold under maritime liens, leaving a surplus Va 
the reglstry. Both mortgagor and mortgagee iutervened pro intéresse suo, each 
olaiming the surplus. iîetiJ, that the right of the mortgagor was in no sensé a 
jus in ■relu, l-espeot of the surplus, but was simply a claim for damages against the 
mortgagee for failing to pay the vessel's indebtedness, of which admlralty has no 
jurisdlction, even under rule 41, authorizing a distribution of a surplus uponasum- 
maky hearing, and in aocordance with the principlés of equity, the fund must be 
awarded to the mortgagee, leaving the owuer to his action at law. 

In Admiralty. John C. Williams and William Harding intervenors 
pro interesse suo, claiming remnaiit. 

Barron Philips, |br intervenor Williams. 
Knightâ; H'M, fqr intervenor Harding. 

Pardeb, J. The libelants on a maritime lien caused the schboner 
Peerless to be libeled, condemned, and sold. After paying the amonnt 
of their ciaims and costs, there is a surplus remaining iti the registry of 
the court. John C. Williams intervenes for this surplus, alleging him- 
self to be the holder of a mortgage ot the said schooner granted by said 
William Harding, then owner, which mortgage was afterwards by agree- 
ment converted into a bill of sale unconditional in terms. William 
Harding intervenes, denying the right of the said Williams to the sur- 
plus in the hands of the court either as mortgagee or owner of the said 
schooner Peerless. He allèges that the said mortgage has never been 
foreclosed, and the equities under it never hâve been determined; that 
the bill of saie was obtained by undue means, amounting to fraud ; that 
the said Williams is, by reason of violation of his agreements, and of his 
course in caosing and procuring the said schooner Peerless to be libeled and 
sold, and in depriving himv the said owner, of the use and possession 
of the said schooner, in violation bf express contract thereunto made, 
indebted to him in a larger sum than the amount in the registry of thè 
court; and prajring as foUows: 

"That the pétition of said Williams be dlsmissed, because tbe same is an 
intervention flled for the purpuse of obtaining tlie money pnid into the reg- 
isti-y of the court, and based on a mortgage wliich has not been foreclosed, 
and in wliich the riglits and equities of the parties to said mortgage hâve net 
been determ^ined, nor cart be legâlly énteftainèd and determined by this court. 
But said WiUiàm Harding furtlier prays that if it be so that your honorshall 
hold that it is right and proper in the law to eutertain the claim of said Will- 
iams for Baid mortgage indebtedness -withoiit a suit for the foreclosure first 
being had and détermina, Hnd the eqiiitaWè ascertidnniènt of the ainourii 
due said WitliamSi if any, by proof, then the said Harding be allowed the 
sum of une thousand tbree nundred and sixty-eigbt dollars due' from' said 
John C. Williams to him for détention and uâe of said vessel, tbe statemeîit 
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of which ia hereto attaehed, marked «Exhibit A;' and that the same be de- 
creed-, an4 an order of court be granted, requiring said sum to be paid to 
said Harding out of the money realized from the sale of said achooner Peer- 
less, after payment of the claim of Miller & Henderson, with the costs, etc., 
paid into the registry of the court." 

The conceded facts are that Harding was the owner of the schooner 
Peerless, and granted a mortgage to Williams to secure the payment of 
a promissory note of $700,. bearing interest at the rate of 16 per cent, per 
4nnum, payable semi-annually. The mortgage contained many stipu- 
lations with regard to the prompt payment of interest and the treatment 
of the mortgaged property, as to keeping the same in repair, out of debt, 
insured, within the country, etc. The stipulations of the mortgage, 
particularly with regard to the payment of interest, not being complied 
with, Williams insisted upon foreclosure. Thereupon the parties agreed 
that Harding should exécute a bill of sale to Williams of the vessel, 
which. was <ione. 

The disputed facts are with référence to the terms of the agreement 
upon which the bill of sale was executed. Williams claims that the 
agreement was that he (Williams) was to pay off and satisfy the indebt- 
edness against the vessel, and that, if Harding could obtain a purchaser 
for sîtid vessel at a sum that would pay off and satisfy whatever amount 
lie (Williains) should hâve paid on, the said vessel, together with the in- 
debtedness aS;expressed in said mortgage, then Harding should hâve ail 
of the amount of money in excess of said sum or sums of money. Hard- 
ing. claimS: that the agreement was that, in considération of his executing 
the bill.of sale, he was still to hold possession of the vessel for 12 months, 
with the privilège of using the vessel for thatlength of time; with the 
further express agreement that said Williams should pay ail the indeht- 
edness against said vessel to that date, and that Harding should hâve 
the privilège of selling said vessel within 12 months, and paying off said 
mortgage debt and interest from the proceeds. If the vessel should not 
he sold within 12 months, Harding was to forfeit further claim thereto. 
The forty-first admiralty Tule provides— 

; "That any person having an interest in any proceeds in the registry of the 
court shall hâve a right by pétition and summai'y prooeeding to intervene j)ro 
interesse suo for a delivery thereof to bim; and upon due notice to the ad- 
verse parties, if any, the court shall and may proceed summarily to hear and 
décide' thereon, and to decree therein according to law and justice." 

■:■ Mr. Justice Matthews, in the case oi,The E. V. Mimdy, 22 Fed. Eep. 
178, in considering the jurisdiction of the district court as to the dis- 
position of surplus, says: 

"The. jurisdiction of the district court as an admiralty court, in one sensé, 
may be said tb be exhausted and at an end; but it Is still in possession of a 
fund arising by the exercise of that jurisdiction. Is not the right and power 
o( disposing pf that fund necessarily incident to its jurisdiction as an ad- 
miralty court? It must do something with the fund; itis absurdto suppose 
that it cannot,; What else eau it do but aseertainto whom among.several 
claimants it bélongSi according to principles of equity, and award it ac- 
cordingly ; qr, if tbis présenta complications beyond the convenient extent of 
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its powers, then to dired a litigation elsewhere between the parties, sesuring 
the fund to whomsoever shall ultimately appear to be entitledî? Such was 
the principle anno\inced and acted on in the case of The Guiding 8tar, 18 Fed. 
Kep. 263. À. reconsideration of it in tliis case bas not weakened my conviction 
as to its soundness. Tbis principle is tbe sole foundation for tbe forty-tbird 
admiralty rule, ând is explained and justifled in the opinion of the suprême 
court in the case of The Lottawanna, 21 Wall. 558-582, It is there said : 
' The court has power to distribute surplus proceeds to ail those wbo can show 
vested interest therein, in the order of their several prioritiea, no matter hqw 
their claims originated. 8chuchardt v. Sabbidge, 19 How. 239. The pro- 
priety of such a distribution in the admiralty has been questioned, on the 
ground that the court would.tbereby draw to itself equity jurisdiction. The 
Neptune, 'à Knapp, 111. But it is a wholesome jurisdiction, very commonly 
exereised by nearly ail superior courts, to distribute a fund rightfully in its 
possession to those who are legally entitled to it ; and there is no sound rea- 
son why admiralty courts should hot do the same. If a case should be so 
complicated as to require the interposition of a court of equity, the district 
court could refuse toact, ànd refer the parties to a morecoihpetent tribunal. ' " 

Taking the law to be as laid doyyjqi by the learned justice, and sup- 
ported as it is by the authorities cited, there can be no doubt about the 
jurisdiction of the court in this cause to détermine as to the proper dia- 
positioiiof thesurplusintheregistry. ,:The jurisdiction, however, should 
extend no further than to détermine between claimants who hâve a right 
to or a lien on the res. Controversies between the ckimants involving 
breaches of contract, or even equities, that do not amountto a spécifie 
right iû or to the res, should not bé drawn within the jurisdiction, AU 
this seems clear from the nature of the case, and from the admiralty 
rule, which requires tho court to proceed summarily. ■> 

\ Wiik thèse views as to jurisdiction, it is not considered that the ques- 
tions submitted are so complicated as to require the interposition of a 
court of equity, and this court, as required by the forty-first admiralty 
rule, can proceed summarily tijereouj and decree according to law and 
justice. In so proceeding, it seems unnecessary to détermine as to the 
disputed facts in the case. The daim of Williams, whether based on 
the mortgage or the bill of sale, is undisputed. Based on either, it con- 
fifiitutes a lien, inferior, of course, to ail maritinje liens, foç the amount 
thereof on the surplus funds in the registry of the court, jî the bill of 
sale is ignored as void for fraud, and "Williams is remitted tb bis right 
solely under the mortgage, bis claim and lien on the funds is of a higher 
«rder, and has priority over a claim of the owner. If the bill of sale is 
taken as the measure of Williams' right, then he stands before the court 
«ntitled to the surplus proceeds after priqr liens are satisfied. The claim 
o^ Harding, taking it in its most favorable aspect, to-wit, that, under his 
oontract with Williams, Williams was to pay the outstanding indebted- 
aess of the schooner, and Harding was to hâve the use and controlpf 
the vessel for one year, of which he bas been deprjved by the negleot 
of Williams, to pay the debts, and the conséquent forced sale of the ship 
under adiniralty procès?, is and can be nothing more than a claun fof 
damages aHsing out of a breach of duty and of contract. Such claim is 
not of such a character as to divest the ownership of WMliams, sor does 



494 F|a>¥IlAL BBPPBTEK , VOl. .45. 

itin any way çonstitute' a lien in itselfj There is no élément in such 9 
claiia of & jàs'èire. '"' ' i- 1 

• Under thîs steitë 6f\tiilé case, it géëtnS' to be the duty 6f the court to 
award the surplus fuud'iû the registry of the court (conceded nqttobè 
Bùfficient to sàiisfy thie; !aemands of either contestant) to the party who 
holds the undisputed mortgage right,rleaving to the contestant any and 
ail rights that he may ihave to pursue hisclaim for damages in any court 
of'Oompetent jurisdictioa. The acoompanying déoree will be entered. 



I -, TÇ'pB FeANK AND WlLLIE.' 

i ] Clowbs V. The Feank and Willib. 

' ' (District Cifùrt, S. D. New Tork. March 23, 1891.) 

I. Nbouobnob— PbJssoîtai,, te jubt— Mastbb anp Servant— FELiowjSEByANTS. 

^Ueré a mate of a vesse;!, workiijg with a seaman and stevedores in diseharging- 
cafgv^ the captain of the vessel belng absent, coatinued to unload the cargo in a 
d wgerons manner, af tejr :bis attention had been called to the danger and complalntg 
had been made, and the cargo subsequently fell and injured the sailor, the vessel 
was hèia liable f or the injnry. . . m : 

»; SAMB-'-LlABiij'rT OF Bmi'i.Oteb. 

8b|p|-owner3 are, bp^nd t|0 provide seamen wlth reasonable security against dan- 
gei's to life and liinb by thé usual means, whéh such dangers are brought home to 
: the kiiowledge of the proper offlcer. 

6. SaMB— FELLOW-SEByANTSt: 

Under the oiroumstanoes,of this case, the mate of a vessel and a sailor were helS 
' ôot f ellow-servants. In rëspeèt to makihg safe the méans bî dlscharglng thé cargo. 

In Admiralty. Suit torécôver damages for përsbnal injuries, 
i/i/fomd <fe,2rt6mHe, for libelant. 
iJdôert Z). £enedict, for claimant. 

Beown; J. On thé IStb of Jnly, 1890, vfhilé the schopner Frank 
■and Willle^as discharging a cargo of lùmber at'one of the docks in 
fâowànus canal, the libelant, ah able seaman, who wàâ unloading from 
the hold, had hisleft leg'brolcen, throùgh the fall of lumber against and 
upon hitn. He'was tréatfed at the hoSpital at the ship's expense, and 
nôw brihjîs this suit to rëciovér damages for the îrijùry. The libelànt 
*às at'Work with thé rilâke on the port Side of thè Schooner, and under 
his dirécition; others wôrked* oii the stfe'rboard sidé; discharging through 
theBsimè hatch; Thelumibèr consisféd of pièces fVona 12 to 30 feèt long, 
ànd abbut 8 inches widë by 3 iiiches thick. Thè'y wèfe piled in tiers, 
ânil W'éi^e not fastenéd to'gëther by ties.- A'fter a ispàee ^às cleared down 
tO;Èhe'â>6br ovér the keel,.the lumber stoodàbou't'7;féethigh. They did 
nôt diSèhar^e from the top àbross to thë'ëide.Of th'è'slïi'p, but worked up 
^and doWtf, nearly perpendîculaïly^ The libelantj and many witnesses 

«lElaported byMiwk'rd O. Bàedict, Esq.,oftl«Rew York bar. ' • 
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in Me behalf, testifythatthe tiers beoame shâiky, and that repeàted ex- 
postulations were made with the mate against discha;rgîng in that way, 
withbut leaving a proper stippoït at the btfttom for the high tieïs above 
to prevent their faÛing; thattheytold him that this toethod waa dangéri- 
ous; and that it ought ^tb bel worked slopingylike stairs, as the gang were 
doing on the starboard side. The mate testifies that he did discharge 
in that way; but his testimony is clearly ovtetborne by othér witnesses, 
who say that he replied with oàths, and lirould not do bé requestéd. 
A list of the ship to starboard made the lumber more liàblë to fall. 
The libélant was new to the handling of lùnïbôj*, and had been instructed 
toToe carefulin taking off his end of the sticks, while the mate took the 
otheréndi soasnot to pull down the top of thé pHe.,' The défendants 
con tend that it waa through the plaintiff '8= négligence in not observing 
this précaution that thè pilé was pulled ovér when dnly two or three 
tiers remained. ^ When the pile fèll, thè libellant had renioved, and was 
holding, his end of one ofthef sticks. The mate^had'nôt taîken up his 
end, ànd 80 was abletoget ont of the way.' i : 

It is'impossible to teU whethCrthe libélant did or did not contribute tû 
the fall of the liimber. By the common-law riile of tbis state, the pMn-i 
tiff, in ôrder to recover in ôuch à case, must iiôt' onl^ show defendant's 
negligeïice,but prove-iftffirmàfively that he hinaself was not gUilty of the 
smallest contributoïy' faiïlt, Dobbinsv. Br&im, 119 N. Y. 188' 195, 23 
N. E. Rep. 537; IR^i/rtofds V. RaUroadGi>.;68 N. Y.2'48; OordeU v. jRatt 
roadOo.,7ô îï. Y. 330; B(mdvi Smith, lïB N. Y.^âtS,' 21 N. E. Rep. 
128; Sume r. RaUroadCo. , 115 N. Y. 111, 21 N'. E. Rep. 712. Under 
such arule, I might nof/'be authorizted tO give anything to the libélant. 
But this harsh ïOle on shipibbard would offer too greàt indemnity to cru'^ 
elty and oppression; itis not now the riiléof our âdtfliralty courts. The 
MmUams, 137 U; S. l;ll Sûp.' Gt. Rep. 29< affirihing 24 Fed. Rep. 
860. The libelant's inexpérience is noï'iproOf of négligence, whilè thé 
known fact thathe had been'pïeviouslyiinused to this kind ofworkwas 
only an additional reason Why the mate should bave taken at leâst the 
usiial précautions to prevent the lumbeir; from^ falling. The weight of 
testimony Î€av6S no doubt in my mind thât the maté persistently and 
obstinateiy refused to do so. ' The libélant iS thefefore entitled tô rebover 
soûie&ing.provided that the refusai tô take thèse précautions constituted 
a breach of duty owéd by the ship or hér owners to the libélant. ' 

It is earnestly fcOiiténded for the défense that the case présents, at 
most, thé négligence of a fellow-servant oinly, fbr ^hich thfere can be no 
recovery aglàiinst the ship or owners; and if the mate's obstihacy was 
only thé-négligence of a fellow-servant the.defehse is good. Thé mère 
fact that fellow-worktnen occupy différent grades or departmétits in thé 
common service, oïthat one bas a higher positiori or authority over aa- 
otber, dôés not necêssarily make any exceptioîn to the usual rulè. Coyne 
V. RMiMy Go., 133'U. S. 370, 10 Sup.' Gt; Rep. 382; SmTn^Ship Oo.v. 
Mer6hànt,iM U. S. S76j 10 Sup. Gt.Bap.Sd7;Hcilvi»rsmvjNîsm,Z 
Sawy. 562; Anderson v,Winst(m,M Fédi Rep. 528; Qmrtti V. I^feragre 
Co., 23 Ped. Rep. 363; Tto Ciii/ of Alatmdfia, 17 Eed. Rep. 300^^892; 
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î%fl Queen, 40 Fed. Rep. 694-696- But the case shows that the mate, 
after notice of the dangerous condition of the pile of lumber, which his 
own unskillfulness or négligence had brought about, and after complaint 
made at least an hour before the accident, refused to take the usual précau- 
tions to make the pile safe, and, in effect, required the libelant to continue 
work in this dangerous situation, This was breach ofaduty owed by the 
ship and owners to the seaman, for which the ship and owners are liable. 
Employers are required to provide workmen with reasonably safe condi- 
tions for work, according to the nature of the business, and to thecustom- 
ary provisions for the safety of life and limb. This is emphatically so as 
regards seamen, who are bound to obédience, and hâve net a landsman's 
option to throw up work. Obédience to officers is the necessary law of 
the ship; disobedience iscriminal; and seamen bave the corresponding 
right to protection against needles*; exposure. They are not required to 
vindiçate their right to security by refusai to. work at the risk of being 
put in irons or.gping to jail. While the mère négligence of ofHcers in 
looking after the ship's condition may perhaps not make the ship liable, 
as held in Halverson v. Nism, swptn, (but see Jansen v. Sachem, 42 Fed. 
Rep. 66, 67,) a refusai by the master to repair rigging after it has been 
reported defectiye has been recently held by Mr. Justice Gray to make 
the ship liable. The A. Heaton, 43 Fed. Rep. 692, The principle in- 
volvedjViz., the duty, to proyidereasonable security against danger to 
life and limb, by at least theiisual methods, when thèse dangers are 
brought home to the knowledge of the proper ofiBcers, is manifestly a 
gênerai one, It attends the sea*n,an wherever he is required to go on 
shipboard in the performance of his duties, and applies as much to a 
dangerous condition of the cargo as to defective rigging or a rotten spar. 
In the case of TTie Kate Cann, 2 Fed. Rep. 241-245, the bark was held 
by Benedict, J., liable to an injured stevedore, because the dunnage 
and plank where he was required to work in the ship's hold had not 
been properly secured, the dangerous situation being held a violation 
of a duty that the ship and her owners owed to the workmen. The same 
principle has been repeatedly applied in this court in favor of stevedores 
or their employés on board. The Helios, 12 Fed. Rep. 732; The Max 
Aform, 24 Fed. Rep. 860; The Gvfflermo, 26 Fed. Rep. 921; The Nebo, 
40 Fed. Rep. 31. It has been long held the ship's duty to use ail rea^ 
sonable means to cure seamen of their hurts in the ship's service, the neg- 
lect of which makes ship and owner liable. It would be anomalous to 
enforce such a duty to cure hurts, but none to avoid them, The Scotland, 
42 Fed. Rep. 925, 927. I cannot distinguish this case in principle from 
that of The A. Heaton, supra, and others above cited. The master was 
absent, ^nd the mate was not only temporarily in command, but, as 
mate, he was the oflScer having charge in unloading the cargo, — the rep- 
résentative of the ship and owners in the supervision of that work. His 
attention was epecially called to the dangerous situation, its correction 
was requested, and the libelant was practically helpless. I do not hold 
the ship liable for the mate's mère négligence as a fellow-workman in 
producing the dangçrous situation, but for his refusai to remcdy itwhen 
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complaint was made, and the danger, pointed ont to him. As I hâve 
some doubt, however, whether the libelant's négligence did not also con- 
tribute to the accident, and as it was not proved that any great perma- 
nent disability will probably resuit, I allow the libelant $400, and costs. 
The Max Mmris, 137 U. S. 1, 11 Sup. Ct. Rep. 29, 24 Fed. Rep. 860. 



The Shubert «. The Einab and The Ivanhoe. 

The Einar v. The Ivanhoe.* 
(ITtetrtct Cowi, E. D. Pennsylvcmia. Pebruary 6, 1891.) 

1. OoliI-tèîON— ïn<JS AOTï TOWB. 

The tug IvaQhoe and tow Binar, passibe down the Delaware, met head on the tug 
Brown and tovr Staubert passing np, botn tows being astem, on a windless night, 
a Bli^Ut îog near the watér and tide flood: When the Ivanhoe sigbted the Brown 
she continued her course in silence for a few minutes, then turned eastward in si- 
lence. The Brown then weut a-port, and blew one blast, which, being immediately 
folldur'ed by a blast frotn the tug Argus, slightly below, coming up, waâ mistaken 
by the Ivanhoe for a two-blast from the Argus. The Brown was then discoyered 
in front of her bows. The Ivanhoe and Brown then ported, and the tows colUded. 
Héldiaa the Ivanhoe had &ot signaled the Brown oefore turning eastward, had 
mistaken the whlstles of tîia Brown and Ajrgus, although the two had a diffèrent 
Sound, and the vessels were some distance apart, she had not kept a vigilant look- 
but, and wais in f ault. 
S. Same— ITEQUaBNCB or Tuo. 

Atow having a pilot on board was brought by the négligence of her tug into col- 
lision. ' âelâ, as a pilot's duty was to control the tug as well as the tow, and as the 
fàihire of the tug to take proper précautions must hâve been observable trom the 
tow, the tow is equally liable with the tug. Following The CivUta, 103 U. 8. 699; 
The Bart v. The Ivanhoe, 88 Fed. Rep. 765. 

8. ASHIBALTT-'ACTIONB ON Dl^BBENT RlOETS. 

A veifsel brought an action agalnst a vessel with which she had collided, and the 
tug towing it, in one district, and against her own tug in another. Beld a decree 
holdiilg the ôther vessel àhd her tow each equally Uable should providé that the 
amount recovered from her own tug be deducted from the amount awarded, and 
that it should be drawn to secure a recovery from each of the amount the other 
should fail to pay, and that it would take precedence of a decree in favor of the 
other vessel against her tug. 

In Admiralty. 

libel by William H. Sloan, master of the schooner William H. Shu- 
bert, against the Einar and the tug Ivanhoe; and libel by Lauritz Olan- 
sen, master of the bark Einar, against the schooner William H. Shubert 
and the tug Ivanhoe. 

Henry R. Edmunds, for the Shubert. 

John Q. Lane, for the Einar. 

Covâston & Driver, for the Ivanhoe. 

Botlee, J. On the night of March 21, 1890, as the schooner Shu- 
bert was passing np the Delaware river, off Reedy island, towed astem 

iReported by Kark Wilks CoUet, Esq., of the Philadelphia bar. 
v.45F.no.7— 32 
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«f th&tug Brown, she encbïtKtered tiie bark Eioar passîng down, towed 
astern ôf the tug Ivanhoe.'" The schoonér ancl bark came into collision, 
and eaph was seriously damaged.-; The former libéled th« latter and thé 
tug at this port, and the! Brown in Deiaware. Thé bark libeled tho 
scli<!)<>fter:hëreiïand théBrowfti in Delawate. : i 

At the time of the accident the atmosphère was thick near the water, 
and the circumstances were such as to require an especially vigilant look- 
out. There was virtually no wind, and each tow was depending entirely 
on her tug for motive power. The tide was flood; notwithstanding the 
conflict of tèstimony respectiûg thiâ, thé eoncl'ttsiôh stàtéd seeras fuUy 
warranted. The vessels were about the center of the channel, and ap- 
proaching so nearly "hëàd on" aé 'to- rendér a change of course neces- 
sary to avoid.ji^nger. Hère again the t^st^mpny is potharjnonious, but 
its decided #eigni supports the conclusion stated. Thàt the tugs so un- 
derstood the situation at the time, is clearly indicated» by the Iwanhpe's 
change 'e!lst«^a'rd;, and thé BfownVi^gnalfatid change algo». 

It is unnepéssary to .considetlbechaJrge against the Brown; she isnot 
hère. ■■■■ ■■ ■'^■[■i "/ ^ , ■ '•'■. ■■ ' "■ ;■■ ' ■ •'-/', 

Was thé Iv^^hôe iii fatilt? Shé is phargedwitb rèmisaneês in notmain- 
taining à vigilant jookoutj ' in not signalifig; the Bïowii wheiï the latter 
fir^li came intoiriew,, or ai. Wsib'éforé turaing eastwarâi,;. and în failing 
to observé and' Tçspondto the Brown'sfirst ^igfialv' ;Iù 
tèstimony sùstaîns the cha'rge; Graiiting the truthi,.. bf her allégation 
against the Brown, it does not tend to excuse her conduct. She saw 
tb'è'^Brown bef(ir| thé Uttèi' sàjW; hçr^T-riii ariiplé tirii^' to guard against 
colliisïou. In view of the situation-iî^the position of the vessels and the 
condition of 'thé' àtmosphèl'è', — ^it was clearly heïduty to ànnounce 
her présence by a proper signal.. , . Instead of doing tliis she continued 
her' course' for several miiïutés in silence, and thêri turned eastward, 
still wit'kput warning. The situation called for extraorà'itiàry vigilance, 
and she failed to observe' âUch as iS'drdinaTytoyeâ^^ls meeting ifi the 
night-timé. . ., .$li4pf;,was negligeutt alsb, in/aiUng to observe the Brown's first 
signal. The distance between the Brown and the ÎA.rgU3 was such, and 
the differepce in the tone of their whistles such, that proper attention would 
hâve avoided the mistaken supposition (which sh^urges in excuse) that 
thif signal, aâ' Weli as the nôkt,'ca^ihé^from'\thW latter véssel, and they 
w'ere'a "two-blàst" from her Whî^tlé. ■ The mastei:'éxplaînS the cause of 
the jnisapjirehteilsion whén 'hé sàys'hé "was not looking for a signal frbm 
the Brown, in conséquence of her position. This, howeVèr, is not a Valîd 
excuse. The situation was such aa to'ïequire éàch véssel to observe, the 
other closely. The only other man on àécis. was evéti'iesâ' vigilant; it is 
doubtfui whether he noted any of thè signais, or éVenùridérstood the sit- 
uation. Indeed, it may well be doubted whether he possessed sufficient 
intèiligéncé to quàlify him for hià' dnty. If thé fôèk&ût had been pr'op- 
'é*ly vigilant, and thé Brown's fii-âtSignâlôbserved^tid'Bb^d, as ifsbould 
hâve been, the accident would bave been avoided. _„'Jhe,master of the 
tug testifies that if ïiè had gôtoe west^a'rd'àt this ûiné thé cbïlisioh would 
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not hftve oceurred, ; I need npt 4w.$U on thip branch of the case. Suffis 
cient bas been said to indicate my reasnns for finding the Ivaphoe in 
fiault. ....; 

; I a;ïi not sure, hqwever^ that she is not also blâmable for turning west- 
■ward on receiving the Brown's second signal instead of reversing. Had 
she reversed, and the Einar's anchor been dropped at this tiqae, it seems 
qujte |)roba:ble that the accident niight still hâve been avoided. The tide 
favoredj this rnaneuyer. It njay be said the vessels were then in péril, 
and a mistake at that time was therefore excusable. . ïhe vessels were in 
pxetty dose proximity, but Içdoubt whether there was such périr as 
would excuse the mistake whiçh I incline to believe was made. 

Was the Einar in faultalsx?? ^he had a pilot oaibpard, who was in 
control of ter movements and also those of the tug* While it was the 
taig's ciuty, ùnder the circumstances, to exercise propercareto avoid col- 
lision, and to govern her own movements as to render it impossible, if 
she cotdj^, it was nevertheless the pilot's dutyto see that she did this.by 
interférii^jand directing when she was remiss. The Brown's and Shu- 
bert'R Ijgbi^ were sesaftirpip the Einar as early, if not earlier, than frora 
the ïvanhoe, and yet although the pilot saw,: or should bave seen^ tbflt 
the latter was failing in ail necessary précautions to avoid collision, he 
did nothing whatever to control her movements. His testimony shows 
why he did not. He left everythihg to her master, in seeming ignorance 
of the fact that it was his duty to direct the navigation of the tug as well 
as of the tow. UudeX; thèse circumstances, and in view of décision 
in The (MviUa, 103 U. S. 699, the Einar, also, must be held respon- 
sible for the collision. That oase and this are similar in their tacts; 
there, as hère, the pilot was on board the tow and in comrnand of both 
vessels; in prihciplé they are identical. Thëre the tow was held liable 
to damages because the pilot, who was in gen&ral charge and aboard of 
her, failedto discharge his duty. There, as hëre, hefailed to iassume 
commaiid, leaving it to the master of the tug. The court says: 

''Both vesaels are responsible for the navigation, as bas already been stated ; 
the shipCSivilta because her pilot was in gênerai charge, and the tug because 
of the duty wbich rested on' her to act on her pwnres^cipaibility iii the sit- 
uation in virhtçhsJie Was pirtcéd. Tbe tug wns in fanIt/becKuse she djd not 
of her own; paotion change lier course; * * * and the sbip because her 
ptlot, wbôhstdieharge of botb ship and tug, neglected to give necessary dirt-c- 
ttOiis to the tng wben hn saw, or should bave seen, tiiat no précautions were 
taken to avuid tbe approaching danger. " 

This viéw was adopted and foUowed in The Hartr.Tfie ïvanhoe, 38 

md. jBiep..7^è:- ■ ■■ .'■ :,/ . ":■''..::■, 

It may poBsibly be difficult to understand the justice of holding a' ves- 
fièl respon^ble for thé n(?gleCt,of a pilot whom the lawprônpunces com- 
pétent j and virtuàlly compels her to eïnploy and trust with her naviga- 
tion, ïtiiàtôô ]ate,how«|yiBr,, to raise; this question. 

The Einar ischarged with fault, also, in failing to follow her tug-. I 
am not satisfied this charge is well founded. She appears to bave en- 
deavored to follow,,andit,,§eemS' probable she did as weH as she could 
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under the circumstances. The sudden changes of the tug were embar- 
rassing.' 

The charge against the Shubert is not sustained. The only contribu- 
tory négligence alleged is that she did not foUow her tug, and this is I 
think fully disproved. 

The Ivanhoe and the Einar must therefore bear the Shubert's loss in 
eqlial proportions, — first deducting from the loss such sum as the Brown 
may be adjudged responsible for and compelled to contribute if the Shu- 
bert's libel in Delaware is sustained. 

The Einar's libel against the Shubert must be dismissed, for the rea- 
sons already stated. Her libel against the Ivanhoe is sustained to the 
extent of one-half her damages, arisi'ng from the joint fault of the Ivan- 
hoe aiid herself; Satisfaction of thè decree in her favor inUst, however, 
be postponed until the deCrèe against her and the Ivanhoe in favor of 
the Shubert is satisfied. 

The decree in favor of-the Shubert will be drawn in confornàity with 
the rule establishèd in The Alabama, 92 U. S. 695, so as to secure a re- 
covery from the other respondent bf such part of one's propoifeon of the 
damages as he may fail to pay. " • 



The Shubert v. The Beown.' 
The Einar v. Same. 

(District Court, D. Delaware. February 14, 1891.) 

l. COLUSION— TUGS AND TOWS— LiABILITT 01' TUG. 

The tug Brown, towing the Shubert astern,' passing up the 'Pelaware, met the 
tug Ivanhoe, towing astern the Klnar, passing down, m a calm night, a mist ^ang- 
ing over the water to the heightoflO orl5 feet, The side lightsof the vessels were 
hidden, but the Brown had been steering by the high lights of the Ivanhoe, believ- 
ing them those at Finn's point, and did not disoover hér mistake ùntU, when 
rounding to, to anchor, shefound herselt close to the Ivanhoe. She then: went ahead 
fuU speed; nard a-port, blpwlng ope blast, whioh was answered by a tug further 
down the rlVer, bôth tbgether- being mist»ken by the Ivanhoe for a two-blast from 
the Brown. The Ivanhoe Starboarded, but imiliediately changed her helm to avoid 
a collieian betweeh herself and the Brown, the tows colUding. Held, as the Brown 
was in fault for mistaking the high lights of the Ivanhoe, in porting befpre she re- 
ceived an answer from her, and in not sounding herfog signais, she was responsi- 
ble for the damages to the Shubert. 

8. SAMB— FOQ — MiSTAKINff SiGNALS. 

Ttie tug Ivanhoe, passing down the Delaware at least six miles an hour, in â 
tbickening fog, through a cbannel one^fourth mile wide, and straigbt twb miles 
"below and four miles above, and sounding no fog sigbal, was towing the Einar, 
which had a pilot on board. She met, nearly head on, the tug Brown passing up 
with a tow. When dose together the Brown soùnded a! blast, which,: being an- 
swered by à tug below, was beliéved by the Ivanhoe to be a two-blast from ihe 
Brown. Thé IVanhoe starboarded witboùt answeriug, shd, seeing that a collision 
was immiuent, ported, the tows collidiDg. Held, as the Ivanhoewaa In fault in not 
giving fog signais, in not'keeping oft from the Brown, and in changing course 
without answering the signais, ana by her négligence had contributed to the dollis- 
ton, and as the.duty of the pilot was to contrpl jioth tow and tug, the Einar obuld 
not recover from the Brown. 

*Reported by Mark WilkJS Collet, Esq., of thè Philadelphlabafi 
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In Admîralty . 

Libel for damages for collision by the bark Einar agaîpst the tug 
Brown, and libel for collision by the schooner Shubert againat the same. 
The Einar was in control of William S. Schallenger, a Delaware pilot. 

John Q. Lane, for the Einar. 

Henry R. Edmunds, for the Shubert. 

Bradford & Vandegrifi, for the Brown. 

WaI/ES, J. Thèse cases were heard together. They grew ont of a 
collision between the schooner William H. Shubert and the bark Einar, 
off Reedy island, in the Delaware river, at about 9:30 p. m., on March 
21, 1890. The material facts are thèse: The bark, towed by the tug 
lyanhoe, was going down, and the schôoQer, towed by the tug Brown, : 
was coming up, the river. About a mile astern of the Brown and her 
tow, the tug Argus, with a vessei in tow, was also coming up the river. 
Each tow was astern of and attaehed to its tug by a hawser. The weather 
was calm, the wind being light from the south-east, and the tide young 
flood. A mist or light fog hung above the water to the height of 10 or 
15 feet, but it was clear overhead. The speed of the Ivanhoe was seyen' 
miles, and tbat of the Brown at the rate of four to four and a half miles, . 
an hour. The tugs, with their tows, were in mid^cbannel, and were 
practically strung out in a straight Une. The lights on each. were 
properly set and burning brightly. The bark was in charge of a licensed 
Delaware pilot. The schooner was in charge of her own piiaster. For 
& few minutes before the collision the top lights of the tugs had been visr 
ible to each other. Their side lights were more or less obseured by the 
fog. By an unfortunate mistake of the captain of the Brown, he had 
been for some time steering for the top lights of the Ivanhoe, under the 
belief that they were the range lights at Finn's point, on the eastern 
shore of the river, and he did not discover this mistake until he was 
rounding to for the purpose of coming to an anchor, when he /ound 
himself in close proximity to the Ivanhoe, and, as some of witnesses say, 
Crossing the bow of the latter^ In this emergency, having previously 
slowed down, he now gave orders to go ahead at fuU speed, blew one 
whistle, and put his helm hard a-port. The Argus answered the Brown's 
signal with a single whistle, and the Ivanhoe, mistaking thèse signais as 
both coming from the Brown, replied with two whistles, and put her 
helm to the starboard. The captain of the Ivanhoe, seeiug that by pur- 
suing this course he would run down and sink the Brown, immediately 
changed his helm, and went to the westward. The resuit of thèse sud- 
den changes in the movements of the Brown and of the Ivanhoe was 
that the former broke square off to the east, and the latter to the west, 
ihus leaving their tows to their fate. In a few seconds the schooner and 
the bark came together, ûearly head on, and with serions damage to 
each. The schooner bas filed libels against the bark and the Ivanhoe, 
and the bark lias filed libels against the schooner and the Ivanhoe,, in 
the eastern district lOf Pennsylvania. ] The schooner and the bark bave 
aued the Brown in this district. 
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Was the Brown in fault or in any way negligently contïîfetltory to the 
(J&iKsittii? Iq view oï the undist>Uted fâcte, ttiis question must be an- 
swered in the affirniative. Her first érror was in mistaking the lights 
of the Ivanhoe for the .stationary lights at Finn's point, which latter 
were some four miles above the place of collision, àhd it is no excuse to 
say that the same mistake was made by those on boaxd of the Argus, 
which was astern of the Brown, for the mistake could and would hâve 
been prevented had the Brown sounded a fog signal, as required by the 
saillng^rùles, (Rev. St. p. 817 .) The Brown committed a further error by 
porting herhelm before rèeeiving the proper answering signal from the 
Ivatrtioei The Johnsàn,'ê Wall. 155. That thé fog had been growing 
denSerguSt before the coUiiSion is évident from the admission and acts of 
the captain of the Browti, and also from the fact that the Argus on that 
accouut'Waè compelled to anchor shortly after. The prime and inexcus- 
able fault of the Brown \fas in hêr failùre to Sound & tbg signal at proper 
intervalâ ôf time while onder way» SUeh signais would bave made 
known her position to Vessfels coriiing from the opposite direction, and 
by n^lecting to mak© them she wàs brought into the danger of a collis- 
ion, from which she hafl barely time to save herself at the expense of 
hér tow< The mistake of the lights and thé confusion <)f steering signais, 
when it tras too làte to 'correct theni, foUowed as nfttural conséquences 
from the *)mièsion to blôwthe fog- whistles. As the scbooner appears to 
hâve beién' Without fault, to hâve foUowed in the Wake of and depended 
entirely'Où the Brown fot her course, she is entiUed to a decree for her 
dairiages.' '-'^ 

Is the Brèwd also liableto the Einar for the injury received by the 
lâtter? The' considération of this question requiresan inqUiry into the 
rélationship between the bark and her tug, the Ivanhoe, for it is clear 
that, if the bark and the tug were under the command and direction of 
the same' oificer, they may be jointiy responsible fot the torts of the lat- 
ter. Th© law is well settled that "where the oflScerS and crew of the 
tow» as weU asthe oflBcers and crew of the tug, participate in the navi- 
gation of the Vessel, the tug alone, or the tow alone, or both jointly, majr 
be liable for the conseqUenceiï, (of a collision, ) according to the circum- 
stânces, as the one or the otheri or both jointly, wereeither déficient in 
skill, or were culpably inattentive in the performance of their duties." 
The Clarita, 2S Wall. 11. ' As already stated, the bark was in charge of 
a piJot, and if he was also at the sanie time in command of the tug, and 
waà invested with the right to control her ttiovements' as well as thcSe of 
the bark, it follbws that the latter must be responsible for the torts Of 
the former, if they were the results of the pilot's négligence. This is not 
a neW rule. The subject came before the suprême court of the United 
States, for the flbt tilne, in the case oî Thé China, T Wall. 53, in which 
it%ia8 held that, though the masterof a vessel was compelled to take a 
pilot,' it did hotexonérate thé vessel from liability to respond for torta 
done by it, ibouîgh the results wholljf of the pilot's négligence. The dis- 
sentihg opinioii of two of the judgesy while ooncurring in the judgment 
rendered by the court, differed as to the proper oonâtruction to be given to 
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the state statutes, whichr required tbeîinaster to pay pilotage fées, 
whether he employed a piloter not. The minority opinion contended 
that the statutes did not compel a master to surrender the navigation of 
his ship to the licensed- pilot or prevent him from continuing in com- 
mand of bis ship, The Gk'ma was affirmed by The Merrimao, H Wall. 
202, thé syllabus of which^is as follovvs: 

"The fact that a steam-shîp ia in charge and under control Of a pilot, taken 
on board conformably to the laws of the state, is not a défense toa proceeding 
in rem agaiust her for a tortious collision, the laws of the state providing 
only that if a ship, co.ming into her waters, refuse to reoeivç on boai-d and 
pày a pilot, the master shall pay the refused pilot half pilotage." (ïhe Del- 
àware statutes require the maatei: to pay full pilot fées in such cases.) 

Any donbts that might bave remained as to the meaning and extent 
of the deoisions just cited are set at rest by The Gmlta, 103 U. S. 699;, 
in which some of the facts are similar to those in the casenow before OS* 
In that casé the tow was attached to the tug by a hawser, and followed 
in her walîe. The ship had on board a pilot, and thie tug was subject 
to his orders. The court, after reviewing the évidence, says: 

"Both vessels were under the gênerai orders of the pilôt on the ship, but it 
is also expressiy found as a fact that the tug actuully reeeived no orders from 
Wm. • The ship and the tug wère in law ohe vegsel, and thafc a vessel jinder 
steam. * * . *' Both vessels were fesponsible for the navigation, as :faas 
already been seen,— the ship because her pijpt was in gienpral chaige, and the 
tug becaùse of the duty which rested on her to àct on her own i-esponsibility 
in the situation in which shé wks pladed. The tug was in fàùlt because she did 
not on her oWn motion chiange her course So aâ to kéep bOth herself and the 
ship out of the^ay, and the ship because her pilOt, who was in charge of both 
ship and tug, neglected to give the necessary directions to the tug when he 
saw, or ought to hâve seen, that no précautions were taken by the tug to 
avoid the approacbing danger. Had eitber the ship or the tug doue its duty 
under the circutnstauces, there could ha've^ been no collision." 

Tbis Tille of joint responsibility of tow and tug, when both are in 
gênerai chaire of a pilot, as establisbed by thèse authorities, was fol- 
lowed in this circuit in The Maggie S. Hart, 38 Fed. Rep. 765, which 
was decided by Judge BoriiEB in the eastern district of Pennsylvania. 
Spécial raference hasbeén madé to thèse cases in anticipation of the ob- 
jection that the rule of, joint responsibility, as declared in ail of them, 
naay seem harsh and unjust, because it, deprives the owners of a ship oî 
the control of their propërty, for the time being, and makes it answer^ 
able for the négligence or misconduct of a pilot, who is put in eommand 
of it by the law, often without their choice or consent. The objection 
may appear to be more natural and reasonable from the fact that, under 
the same circumstances, the English law exonérâtes a ship from ail lia- 
bility for damages when m eommand of a pilot, and the tort arises from 
his négligence or want of skill. Butit is now tooiateto discuss the exact 
justice of the rule wbibh haslbéen uniformly recogaized in the àdmi- 
ralty courts of the United Stetes. This much, bhwever, may bô said in 
«upport of the American; law on the aubject, thàit the master of a ship 
retains the rightto displace thëi.pilot for^iritoxication, gross incompetency, 
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or obvîous neglect of duty, and to résume the command of his vessel, 
and it is thus made incumbent on the master to exercise proper care and 
vigilance in the navigation of his vessel, notwithstanding the présence 
of the pilot. Camp v. The Màrcdlus, 1 Cliff. 481. The efFect of adopt- 
ing the English rule would be that, in every case of collision, through 
the négligence of the pilot, the injured vessel would hâve no redress ex- 
cept against the pilot, who rarely, if ever, would be able to make good 
the loss. 

Applying the law, as we find'it, to the facts of the présent case, we 
are Constrained to dismiss the libel of the Einar on the ground that her 
pilot was neglectful of his duty, and by his négligence directly contrib- 
uted to her collision with the Shubert. The Ivanhoe, which was or 
Bhould bave been under the control of the pilot on board the Einar, was 
going at the rate of not less than six miles an hour, through a gradually 
thickening fog, which concealed the hulls of approaching vessels, al- 
though their top lights were visible, as well as the range lights at Finn's 
point. Under thèse conditions it was the duty of the tug to sound fog 
signais as required by law, and to proceed with the utmost caution in 
her navigation. For the protection of the bark the pilot should hâve 
called tàie attention of the tug to the necessity of making the signais. 
The charinel of the river, at the place of the collision, is a quarter of a 
mile wide, and is straight for two miles below and four miles aboVe, so 
that there was ample rqom for keeping ont of the way of other craft. 
The pilot saw the top lights of the Brown half a mile distant, coming 
directly up the channel, nearly head on to the Ivanhoe, and yet gave no 
orders to the latter, but let her take her own course. The Ivanhoe mis- 
took the single whistle of the Brown and the single whistle of the Argus 
as both coming from thé Brown, though, according to the testimony, 
they were easily distinguishable; and this blunder led to the additional 
mistakes of the Ivanhoe in first attempting to go to the east, and then 
suddenly tuming to the west, to save herself, at the sacrifice of the bark, 
or, as the captain of the Ivanhoe says, to prevent his running down the 
Brown, which was a much smaller tug than his own. The Ivanhoe was also 
guilty of the like error as the Brown in changing her helm before getting 
a response to her signal that she was going to the left. The pilot admits 
that, during the time the tugs were approaching each other, he gave no 
directions to the Ivanhoe — Mrd, because he thought he had no right to 
do so; and, secondly, becàuse the captain of the Ivanhoe knew the river 
as well as he did, thus shbwing that he was ignorant of the extent of his 
authority, or indiffèrent and careless in its exercise. He seemed to 
think that his business was limited to keeping the bark from running 
aground, whereas it was his duty to see that she avoided ail obstructions 
that might be in her way, whether in motion or at rest, and for this 
purpose he had the right to direct the course of the Ivanhoe. Thero 
can be no doubt that if the Brown and the Ivanhoe had made the proper 
use of their fog signais, and observed ordinary care and vigilance in di- 
recting their courses, the collision would not bave happened. The libel 
of the Einar is dismissed, with costs. The final decree for the amount 
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which shall be ascertained to be due to the Shubert for damages will be 
subject to thé déduction of such sums as may be paid to the Shubert by 
the Einar and the Ivanhoe, under the decree of the district court of th# 
eastem district of Pennsylvania. 



The Coe F. Young.' 

Ieons tî. The Coe F. Young. 

OsBOBN V. Same. 

Haevey V. Same. 

(District Court, S. D. New York. January 17, 1891.) 

1. Collision — Steam and Sail— Ddtt of Sail-Vbsshl — Bbatino Odt Taok. 

A sailing vessel, beating in a cbannel, is not obliged to run out her tacks to 
her disadvantage in tbe Ude, provided she does not mislead or embarrass other 
véssels that are bound to keep out of her way. 

3. Same — Steam- Vessel— Lookout. 

The tug C. F. Y. was going up the North river on a olear day. A small sloop was 
beating up-stream abead of her. The tng bad no lookout exoept the master at the 
■wheel. The sloop obanged her tack when somé 1,000 f eetlrom tbe New York shore, 
in order to keep in the flood-tide. The river tbere is about 8,000 f eet wide. The tug 
when the sloop went about was more than 150 f eet distant f rom tbe sloop. The tug 
collided with and sanktbe sloop, and was ^Idsolely Uable for tbe collision in fail- 
ing to keep a proper lookout. 

In Admiralty. Suife for damage by collision; the first suit being for 
loss of the vessel, the second for personal injuries, and the third for loss 
of Personal effects. 

Hykmd & Zabrishie, for libelanta. 

E. G. Benedict, for claimahts. 

Beown, J. In the forenoon of April 19, 1890, as the steam-tug Coe 
F. Young was going up the Hudson river with the last of the flood-tide, 
when opposite Twenty-Sixth or Twenty-Seventh street she came in col- 
lision with the sloop Mary, which was beating up-river against a north- 
erly wind, and eut her in two, damaging also the personal effects of two 
of the libelants, and injuring the libelant Osbom, who was thrown into 
the water by the blow. Very shortly before collision the sloop had 
tacked on the New York side, and had fiUed awayonherstarboardtack, 
heading, as her witnesses all^e, about four points above a line straight 
across the river. There is considérable conflict in the testimony in re- 
gard to the direction of the windj whether the sloop's long tack was her 
starboard tack or her port tack; as to the distance of the point of collis- 
ion from the New York shore; and whether the sloop, as the défendants 
allège, came about very suddenly, and almost directly under the bows 
of the tug, without running out her port tack, so as to render collision 
ùnàvoidable. The last point is most important, the others being mate- 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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riai only as they affeclt tfaat. The rirer there, from the ends àf the docks 
ônéàch side, isabout SjObOfeet wide.' Taking ail the evidenèe tbgether, 
l'ïlinî sàtisfied that the-cdllision toofc place about 1,000 feet from thé end 
of the New York docks. That the distance is much gréater than that 
stated bj' a number of the libelants' witnesses is to beinferred, notmerely 
from the testimony of disinterested witnesses for the défendants, and the 
probabilities of the case, but from the testimony also of the libelants' 
witness Sands, who, though evidently mistaken in some parts of his tes- 
timony, is not likely to be much mistaken as to the considérable dis- 
tance he had to row in a small boat, stated as about 800 feet, in picking 
up the first débris from the wreck. The libelants' witnesses mostly tes- 
tify that the sloop did not tack until she had run within 150 feet of the 
New York docks. SeveraJ. of the défendants' witnesses say that she 
tacked fer away from the docks, and near to the tug. The captain of 
the tug says that when he first noticed the sloop she was on his starboard 
hand offi^Fourteenth street upon her tack to the eastward, and from 100 
to 150 feet eastward of his course; and that when she came about ofl' 
Twènty-Seventh or Twénty-Eighth street she was about^ the same dis- 
tance eastward of him, having twice in the interval come up into the 
wind, aiid filled âway again. 

The captaiti is evidently mistaken in his testimony. The sloop, with 
the wind , as it was, cotild not hâve çome up river from Fourteenth street 
to Twenty-Seventh street in the way he states. It was doubtless ofif 
Twenty-Third street, iustead of Fourteenth street, that he firSt saw this 
schooner,, a?, the answer^lleges. If she was then 100 or 150 feet away, 
she wag cerïainly more than that distance away from him when she 
tacked. AÏl agrée that at the time of collision she had come about com- 
pletely, and that her sails were full. , It is not material in this case 
whether the sloop ran as near the New York shore as she might hâve 
done, or not. There was more of the floOd-tide out in the stream than 
along the shore, y The slpop had the nght to avail herself of this advan- 
t^ge in navigation by shortening her tacks, provided she did not mislead 

..or embarrass other vessel3 that were boun,d to keep out of her way. I 
tfaipk that the tug did hâve abundant time and space to hâve kept out 
of the way of (the sloop fyqm the time she tacked, had any proper watch 
b^n kept upon her movements. There was no lookout, however, on 
ttie tug, except the pilqt alone; and there is somq eividence that ht 
jumpâ to.the wheel jugt before collision; inotherwords, wasnotwatch- 

jingihe slopp?s movements. The tug was unincumbered, she could be 

yexy quickly handled, apd she could be maneuvered certainly as easily 
as thjBsIpqp, a? she exceeded her in speed. Whether the sloop ran out 
hçf tack qiiiiqt I rpgard^.therefore, aS; immaterial in this case, because 

jlipttheproxiir^ate cause of the collisioç. The real cause was the failure 
^fli^eep a proper lookout., Had this been done, I am .safisfied the col- 

. f^^ion would bave been avoided. 

. ,1 allow thq libelant Osborn $545, Ramages for personal injuries aiid 
effects, with costs» A référence may be taken, to compute the damages 
in the other cases. 
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SuproN V. HoxjfiAToiJic R. Co.' 
{District Court, s. D. New York. February IQ, 1891.) 

I. ■Wharitaob— TlNSA-rB Berth— Vessel's Right to Refdsb. 

Tbe master of a vessel, oa learning of obstructions likely to injure bis vesselat 
ber desiRnated berth, ig justifled in refusing to go to sacb berth until itts maidd 
safe, and mayhold the consignée for tbe delay. . 

S. Dbmurhaqb ^Consignée Liablb. 

TJnder a bill of lading whicb states tbat consignée is top»^ the freigbt and dis- 
charge eubject to tbe conditions of a bill of lading whicb prpvides for the payment 
of deniurrage by the consignée, such consignée, on receiving the cargo wîthout ob- 
jection, is liable for démarrage, thougb caused by a third party whom he bas en- 
gagea to discharge. 

8. ÈAME— GnARA{ïTT — DEPTH OV WaTER. 

Astlpulation in a bill of lading guarantying a certain deptbofwaterto tbe vessel 
at ber discbarging berth renders such consignée liable for the delay caused by the 
lack of such depth. 

In Admirally. Suit to recover deinurrage. 
Hemy D. Hotchkisa and Mr. Màddox, for libelant. 
Daniel Davenport, for respoudent. 

Bbown, J. In actions brought against wharfingers for damages caused 
to vçssels by obstructions in the slips and along the docks, it is a gdod 
défense, whoUy or in part, that the vessel had notice of the obstruction, 
and did not exercise reasonable care and diligence in avoiding it. The 
Strmui, 42 Fed. Rep. 922; Christicm v. Van Tassd,^ 12 Fed. Rep. 884. And 
see Crossdn v. Wood, 44 Fed. Rep. 94; The Caliiope, L. R. 16 App. Cas. 

II. From this it follows that when the master of the Ives, which drew 
15 feet, ascertained that àt the berth where the ship was directèd to go 
there were atones in the mud within a less depth than hér draught of 
water at low tide, he was justifled in refusing to go to the berth until it 
was made safe. He was not bound to take the risk of running upon the 
stones, or of settling down upon them, and of thus testing whether the 
mud would yield so much and so easily as to do his vessel no harm. 
Mr. Olds was the agent ôf the défendant railroad company, the consignée 
of the coal, and also of the New England Terminal Company, which was 
the lesaee of the wharf, and had the sole control of discharging vessels 
there. It was no doubt the duty of the latter to keep the slip free from 
injurious obstructions. The bill of lading shows that the cargo of coal 
was received by the défendant through Mr. Olds as their agent under 
this bUl of lading, and that Mr. Olds acted in their behalf in noting the 
time of arrivai and of discharge by his indorsements thereon. The 
terminal company discharged the coal into the defendant's bin, and the 
évidence shows a détention of the vessel 10 days beyond the time pro- 
vided in the bill of lading. The cause of this delay was in part the 
removal of the obstructions from the slip, which the captain détoanded, 
and in part the slow rate of discharge afterwards, said to hâve arisen 
firom the fact that the vessel was not brought close up to the wharf, where 

' Reported by Edward G. Benedict, Esq-, of the New York bar. 
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spiles had been put down by the company, tbough they afterwards ap- 
peared to bave been unnecessary* It may possibly be that, as between 
the New England Terminal Company and tbe défendant, the former 
should indemnify the latter for tbe delay in the discharge of the Ives; 
but this, I think, does not debar the libelant's claim directly against the 
défendant under the terras of the bill of lading, which expressly states 
that the consignée should pay the freight, and discharge subject to the 
conditions of the national bill of lading, which provided for demurrage 
at the rate of $54.20 per day upon sueh cargoes as this, to be paid by 
the consignée or his assignée. The acceptance of a cargo under such a 
bill of lading without objection imports an agreementto pay demurrage as 
well as freight according to its terms. NeUsen v, Jemp, •SO Fed. Rep. 
138; Norih German Uoyd v. Heule, 44 Fed. Rep. 100. The express 
stipulation in the bill of lading, moreover, that 16 feet of water was 
guarantied, would likewise make the respondents liable for any delay 
caused by the lack of that deptb of water at the berth assigned her. If 
the consignor had no authority to insert such a guaranty, it was com- 
pétent for the consignée on the arrivai of the ship to refuse to accept the 
consignment on those terms by giving prompt notice to the master. 
This was not done. On the contrary, Mr. Olds, as agent of the défend- 
ant, noted the arrivai on the bill of lading, and undertook to reçoive the 
cargo for the respondents, as well as to manage the discharge on behalf 
of the terminal company, without objection. The SvxiUow, 27 Fed. Rep. 
316. 

It is set up in the answer, but not proved, that by the contract be- 
tween the consignor and the consignée the former was to make delivery 
into the respondent's bin on the wharf without charge to the défendant. 
But. the bill of lading w^ plainly inconsistent with this agreement, as it 
imposed the payment of freight, as well as of demurrage, upon tbe con- 
signée. It appears that the captain had no knowledge of the agreement 
alïeged, and relied, as he was entitled to rely, upon the provisions of the 
bill of lading; and, as I bave said, no objection to its provisions was 
maiie. I must hold the claim for demurrage against the défendant, 
therefore, legally established, whatever may be the latter's right, if any, 
to look to others for indemnity. Decree for libelants for $5.44.20, and 
Costa. 



Thompson et al. v. The Sam Beown et al. 
(DlstHet Cawrt, W. D. Pennsylmmia. March 17, 1891.) 

SBiLMBN— DlSCHABOE— FOBT OP ShIPMENT. 

Wbere libelants Bbipped as deck-hands on a steam-boat at Cincinnati, witbout any 
agreement as to tbe duration of tbe voyage, tbe port of its termination, or their dls- 
cbargé, the légal presumption Is tbat they are to be retumed to tbe port oX ship- 
ment, and, if upon their arrivai at Pittsburgh they are disoharged, they are ail en- 
titled, except one whose résidence is Pittsburgh, to compensation for their lime and 
ezpense in returning to Cincinnati, irrespeutive of the fact that Httsbuvgh is tbi> 
home port of the boat. 
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In Admiralty. 

Albert Y(yrk Smith, , for '\ihe}a,nis. 

Qeorge W. AcMin, for respondents. 

Rebd, J. The libel in this case was filed by eîght of the crew of the 
steam-boat Bam Brown, alleging that ail of their number (except W. P. 
Green, who was employed by the captain,) were hired, on January 12, 
1891, by the mate, as deck-hands, at Cincinnati, to proceed on the voy- 
age of the boat to Pittsburgh, and return to Cincinnati, and were each to 
be paid at the rate of $40 per qionth; that on the arrivai of the boat at 
PittsbUrgbj on January 19^ 1891, the libelants were discharged, and 
their wages paid only for the time occupied in the trip from Cincinnati 
to Pittsburgh; that they demanded to be returned to Cincinnati, and were 
willing and ready tq complète. the voyage; that there was no written con- 
tràct or shipping article with any one of the libelants. They claim their 
railway fare from Pittsburgh to Cincinnati, as well as wages at the rate 
of $40 per month for the time required to go to Cincinnati. The answer 
admits the hiring and date of shipment; dénies that there was any un- 
derstanding that the libelants were to be returnfed to Cincinnati; and avers 
that itwas expressly agreed and understood that they were to be dis- 
charged and paid off wherever the voyage should terminate, without fur- 
ther aUowance or compensation; and admits that they were paid only to 
Pittsburgh, which was the express understanding, as they aver. Tha 
testimony is eXceedingly conflicting. The libelants' and respondents' 
witnesses agrée in nothing essential, except dates and rate of wages to be 
paid, but diffi^r as to what was said both at the time the libelants were 
hired and afterwards. The burden of proof, however, is on the respond- 
ents to prove jhQ agreeUients claimed to hâve been made by the mate and. 
captain. with. those of the libelants they respectively emplpyed; and I hes-; 
itate the lessin the application of this rule, because it was entirely prac- 
ticable to hâve made a written agreement with the libelants in regard to 
the period and voyage for which they were employed, about which there 
would havo,been no uncertaiijty «w dispute. I find, therefore, after a 
considération of the whole testimony, the foUowing to be the facts as sup- 
ported by the weight of évidence: 

The Sam Brown is a steam to w-boat having its home port at Pittsburgh , 
and engagée at this tirae in the navigation of the Ohip river between 
Pittsburgh and Cincinnati. It had made a voyage from Pittsburgh to 
Cincinnati with a tow of coal, and on the 12th of January was ready to 
return to Pittsburgh. Seven of the libelants were hired by the mate at 
différent times during the morning, and were put to work. Nothing was 
Baid or agreed upon at the time of their employment as to the duration 
of the voyage, or the port of its termination, or their discharge. The 
only thing agreed upon was that their wages would be at the rate of $40 
per montii. W. P. Green, one of the libelants, was employed during 
the morning iby the captain, and nothing was said or agreed Qpon as to 
the duratiOQpf the voyage, or the port of its ternûnation, or his discharge. 
AU of the^e Hbsdantâ, except Michael ^awkins, are, or are entitled to be 
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considered, résidents of Cincinnati. Hawkins is a residetlt'èf fpitt&burgh, 
and was working his way home, haviug teëén sick ih thé hospital ai Cin- 
cinnati. The men continued their ■«♦'ôrk uiitil aboat^nooti, wh'eiï, either 
just before or just after the boat got under way, they were called to the 
forecastle, and were ail there éxcept John Doyle, ohe df the libelarits. 
The œàte addrëssed théto; There iS' a conflict as to what he said; he 
testifyihg that hé sàid they woUld;be dischargedwhenever the boat laid 
up, and^ ûo faire baok woUld be paid,*— in which he ia cofroborated by the 
captain and two other wittiesses; ' Six of the libelants testify that he told 
the men "he did not want any fussing or wrangling on the boat," and that 
•'theywould give us $40 per mofith, and do better if they could," and 
they testify that he said nothing about discharge or fares^ In my opin- 
ion;' this is not a matêriàl matter. Thé libelants had beetî^employed some 
hours before, atid'hâd doue some WGïk about the boatin pursuance of 
their employment, and né subséquent déclarations or statements of the 
mate could chang'e the relations of the parties. Nor is it material whether 
the mate said, after the libêlaniis werô efflployed and during the voyage, 
that the boat would return to Cincinnati if there was water enough. He 
had no coatrol over the future movénientsof the boat, and his statements 
in that respect are not bindîng or material. Upon the arrivai of the boat 
at Pittsburgh, on January 19tb, the libelants were paid oiBf and discharged. 
At that time they demanded thèiï fare back to Cincinnati, which was re^ 
fused by thé captain, and this libel was thereupon filed. ■ 

Upon this flnding of facts, the question in the case is whether thèse 
libelants, having shipped at Cincinnati without any agreement as to the 
duration of the voyage, or the port of its termination, or their discharge» 
sevèn of them are entitled to be retarned at the eipense of the vessel 
from Pittsburgh, the home port of the; boat, to Cincinnati, the place of 
shipment, and the home, fuir the purposes of this case, of seven of the 
libelants. In any event, the libeknt Hawkins cannot recover, as Pitts- 
burgh was his home, and he cannot claim the right to be returned to 
Cincinnati. Rogers y. Éeioia, 1 Loyr. 297. 

It was held in the case oîWorth v. lÀaness, 3 Fed. Rep. 923, that "a 
mariner who ships for a toyage cannot be dischai^ed without cause in a 
foreign port without the known légal results. Whère there are no ship- 
ping articles àud no preêoribéd voyage stated, the iœplied contract or 
légal presumption is that he is to be returned to thé^^ort of shipment. 
The doctrines as to sea-goiiig Vessels are well settlâdj' and the prinoiples 
<6h which they. bave been iraèérted apply to internai navigation, in the ab- 
eerice of any cohgressional législation on the subjeot," and Judge Treat 
«dda: "ït is very easy fôï ôtBcers to state to a mariner, definitely, what 
his employment îs to be; whether to be discharged at thé port of arrivai 
br otherwisé, if they wish-to limit his term of service, or reserve a right 
to discharge him before hiS retu'tti to the port of shipment," To which 
Imay add that the présent Ciise shows the propriety'of a written agree- 
ment, which would clrairly «how thé understanding of the parties, in- 
Btead of verbal stateirlelité', 'as claimed by the respondents, but which, on 
the respondents' own showibg; \^eré uncertain and apt to be misunder- 
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stood. The raie laid down iii Wûrih v. Limesa waa followed and approved 
by Judge Acheson in this court in the case of The Hudscm, 8 Fed. Rep. 
167. ^■■■- ■ ■• '■ .-..■■ 

In the présent case the respondents hâve not undertaken to show that 
the vessd was prevented from returning to Cincinnati, or that any rea- 
son existed whioh reqoired the discharge of the creWfat Pittsburgh. 
While even that might not relieve the respondents, in the absence of an 
express contract, froBa the obligation to retum the libeiants to Ginçinr 
nati, yét it makes the présent case stronger against the respondents than 
eitherof the cases cited. The respondents in this case assumedthey had 
the right to terminate the service at Pittsburgh because they sa,w fit to 
do so. One différence between this case and the cases cited, is that in 
this case the boat wasabouttorbegin her retiirn trip from a foreign to 
her home port at the time the libelants were hired, and they were dis- 
charged at her home port. I am unable to see, though, how that altéra 
or affecta the rule laid down in the cited cases. As to those of the libel- 
ants whose homes were in Cincinnati, the voyage was to a foreign port. 
The boat was engaged in the coal trade between Pittsburgh and Cincin- 
nati, and was plying back and forth, as the stage of water permitjted. 
The libelants had a right to assume, in the absence of aniexpress agree- 
ment or statement to thé coritrary, that she would retum toCincijanatif 
Such being the case, they areentitled to be returned to Cincinnati. They 
are each, with the exception of Michael Hawkins, entitled to be paid the 
eost of arailroad ticket to Cincinnati, which, asthe undisputed testimony 
Bhowa, at thé date of their discharge, was, by the cheapest route, $8.50; 
and, as they couid havereached Ciaciilnati by rail within 24 hours fiom 
the time of discharge, thfly are entitled to one day's wages each, at the 
rate of $40 permonth, and are entitled ;to a decree accordingly, with 
costs. The Ûbel must be dismissed as to Michael Hawkins. 



The Sarah Collen.' 
Khickebbockeb Steam Towage Ço. V. The Sabah Cuixen. 

iDistrict Court, S. D. New Ywît. Mardi 80, 1891.) 

MABiTiicB LtEif—TcrwAGB— Crédit Oï TsisD PBBsbir—EstopplBi*' 

iliibelMittenderecl towage servioeto a vessel without ^presB emçjoyment by her 
master, o;ç agrepment tp pçy. Libelant was afterwards Ipformea tfiàt the E. Ice 
Cdmpœiy Waâ'to pây for* the tdwage, and therealter, ftir thé aliovë and subséquent 
towage services, rendered bills to such ice oompany, which were paid in part. No 
notice was given to the vessel owner that the ship was expected to pay for thfe' tow- 
age until tne f ailure of the ice company, six months atter the first voyage. Held, 
that the service was not rendered on the crédit of the vessel, and, under the cir- 
cumstances of its dealings with the vessel, libelant was equitably estopped from 
BubsequenUy demanding from ber payment of the towage. 

*Beported by Edward Q. Benedict, Esq., of the New York bar. 
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In Admitalty. Suit to enforce lien for towage.' 

Owen^ Gray & SturgeSj for daimanl. 

Wing, Shoudy & Putnam, {Mr. Burlingham, of counsel,) for libelant. 

Beown, J. Upon ail the évidence I am of the opinion that the libel 
for towage should not in this cage besustained. The vesselwas ohartered, 
in effect, to the Ridgewood Ice Company, to bring ice from the Kennebèc 
river to New York, towage to be paid by the charterers. When the 
schooner arrived at the Kennebeo river, sbe was taken by the libelant's 
tugs to the place of loading, witbout any express employaient by the 
captaiû, or agreement to pay. Before her return, as must be inferred 
from thé évidence, the libelant was informed that the Ridgewood Ice 
Company was to pay the towage, which was équivalent to notice that the 
vessel' was not to pay it.^ The towage bills were sent accordingly by the 
libelant to the Ridgewood Company for various voyages, and a part was 
paid by that company. No notice was ever given to the master or to 
the owners that the ship was held ôr expected to pay for the towage un- 
til after the failure of the Ridgewood Ice Company, and the appointment 
of a receiver in the latter part of October, some six months aiter the first 
voyage. Had any demand of payment been made of the vessel at thé 
time of her departure from Kennebèc on the first voyage, or even after- 
wards, upon her return on the second voyage; or had any notice beén 
given her that the prior towage was unpaid, there would hâve been per- 
hap8 sufficient grounds for inferring an implied con tract to pay at least 
for the three subséquent towages. But the master had no knowledge of 
the alleged local custom. He hàd never agreed to pay any towage, 
and had no reason to suppose at the time the service was rendered, 
or afterwards, that thèse towages Were not provided by the Ridgewood 
Company aéoording to its agreement, until after its failure. The cir- 
cumstances seem to me to import the libelant's acceptance of the Ridge- 
wood Company as its debtor from the first, and its only debtor; and that 
would simply be according to that company the same privilège that by 
usage belonged to the stockholders in the libelant's company, which 
covered a considérable part of the libelant's towage business. I find, 
theréfore, that the service was not rendered upon the crédit of the vessel, 
but on the crédit of the Ridgewood Ice Copapany; and that, if the libelant 
might originaliy bave clàimed a lien for towage, its subséquent deal- 
ings with the Ridgewood Company, and failure to make any demand of 
the ship, or give notice of any claim on her during the six months while 
the towage was collectible from the Ridgewood Company, are such lâches, 
and naturally were êo misleading, as to constitute an et|uitabie estoppel 
against the présent demand. The libel should theréfore be dismissed, 
with costs. 
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RoGEHS V. Van Nortwick d ci. 
{Circuit Court, E. D. Wiswnsin, Maroh S3, 1891.) 

1. Rbmotal of Causes— Sepabablb Coîîtkovebst. 

To an action claiming the rightful ownership of certain shares of stock in a rés- 
ident corporation, which are in the name of non-resident stockholders, the corpo- 
ration is an essential party, and there is no separable controversy. 

2. Same. 

There being no separable controversy, the cause is not removable, under Act 
Cong. March 8, 1887, (24 8t. o. 873, p. 552, § 2, cl. 3,) as amended by Act Aug. 13, 
1888, (25 St. o. 866, p. 434,) providiug for removal when the controversy is wholly 
between citizens of différent states. 

8. Same— TiMELT Applioation. 

■Where the pétition for removal was filed by some of the défendants after an- 
swer, and after their time to answer had expired, but before the expiration of the 
time, and before answer by the others, the application by the answering défend- 
ants was too late, and the others are subjected to thelr dlsability. 

On Motion to Remand. 

The complainant, a citizen of Wisconsin, filed his bill in a state court 
against one John Van Nortwick, a citizen of Illinois, and the Green Bay 
& Mississippi Land Company, a corporation under the laws of Wiscon- 
sin, claiming the rightful ownership of certain shares of stock in the de- 
fendant Company, in the name of and claimed to be owned by John Van 
Nortwick, and prayed judgment decreeing such ownership, and a trans- 
fer to the plaintifif of such stock. Upon service of process, the corpo- 
ration défendant answered to the bill, disclaiming interest in the con- 
troversy, and submitting to the judgment of the court. Process was 
not served upon John Van Nortwick, who died tèstate soon after insti- 
tution of the suit. Upon probate of his will, William M. and John S. 
Van Nortwick were appointed and qualified as executors of the will, the 
provisions of which are not disclosed in the record. Thereafter, by or- 
der of the court, thç suit was continued againSt the executors, and 
against the widow and children of the deceased, ail citizens of Illinois, 
aa heirs at law. A supplemental bill was filed accordingly, and process 
issued thereoQ was personally served within this district upon the de- 
fendants John S. and William M. Van Nortwick, individually and as 
executors. They duly answered tô the bill within the time liraited by 
law. An order was made for service of process by publication upon 
the non-resident défendants, and publication had. After answer by 
John S. and William Van Nortwick, and after expiration of their time 
to answer, but before the expiration of the time to answer under the or- 
der of publication, and before answer by the other non-resident de- 
fendants, upon the joint pétition of ail the heirs at law of the deceased, 
an order was made for the removal of the cause into this court. Upon 
the docketing of the cause hère, the plaintiff moves to remand. 

Lyman E. Bornes, for plaintifif. 

John Goodland, for défendants. 
v.46ï'.no.8— 33 
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Jenkins, .t., (after dating thefacts as ahove.) There is hère no separa- 
ble controversy. A decree affecting the corporation défendant is dé- 
pendent upon and to carry into eflfect the judgment upon the contro- 
versy touching the ownership of the stock. There can be but one issue 
and but one decrée. The controversy is incapable of séparation into 
parts. Corbin v. Van Bruni, 105 U. S. 576; Eraser v. Jennison, 106 U. 
S. 191, 1 Sup. et. Rep. 171. To that controversy the défendant Com- 
pany is an indispensable party. To give effect to any decree establish- 
ing the complainant's right to the shares of stock, and to enable him to 
stand as légal owner of them, recognizçd as such by the corporation, 
the Company must be decreed to cancel on its books the évidence of 
their ownership by the représentatives of John Van Nortwick, and to 
issue to the complainant certificates for the shares. Crump v. Thurber, 
115 U. S. 56, 5 Sup. et. Rep. 1154. Failing a separable controversy, 
the cause is not removable under the third clause of section 2 of the act 
of March 3, 1887, (24 St. c. 373, p. 552,) as amended by the act of Au- 
gust 13, 1888, (25 St. c. 866, p. 434.) That clause is identical with 
the second clause of section 2 of the removal act of 1875, (18 St. c. 137, 
p. 471,) excepting only that the right of removal is restricted to the de- 
fendant. The construction of that clause by the suprême court is there- 
fôre controUing hère. It was determined that it was applicable only to 
suits embracing separable controversies. Hyde v. Ruhle, 104 U. S. 407; 
Ayres v. WmoaU, 112 U- S. 187, 5 Sup. Ct. Rep. W; Raîtroad Co. v. 
Ide, 114 U. S. 52, 5 Sup. Ct. Rep. 735. There being no separable con- 
Iroversy, the cause is not removable under that section. 

Nor is the cause removable under the second clause of section 2 of 
the présent removal aqtj and this for three reasons: (1) Ail the défend- 
ants, parties to the controversy, must be non-residents of the state in 
•which suit is brought. Hère the défendant company is a citizen of the 
State in which suit is brought, and pf; which complainant is a citizen. 
(2) Ail the parties upon the one side of the controversy must unité in 
the pétition for removal. Hère the défendant company did not join in the 
pétition. (3) Assuming that the corporation défendant was not a neces- 
sary party to the pétition, the pétition came too late. It is not apparent 
that the heirs at law are pecessary parties. Failing a spécifie devise of 
the shares by will, they passed to the executors. No such devise is 
stated. The complainant, having, however, made them parties, and 
challenged their right, cannot be heard to say that they hâve no part 
in the controversy. The pétition was filed after answer by some of the 
petitioners, an,d after expiration of their time to answer, and, as to the 
others, before such expiration of, time, and before answer by them, The 
answering défendants, failing a timely application for removal, hâve lost 
tiieir rigbt, The others compelled tjp join with them are subjected to 
<I)eir disabilïty. Fletcher v. flam^, 116 U. S., "4P8, 6 Sup. Ct. Rep. 
426. The capse will be remanded. 
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Batt V. Procter a al. 
(Circuit Court, W. D. Texas, Sm Antonio IHvision. March SO, 1891.) 

SBBTICB OÏ PBOCESS — NoN-E.ESIDEirCB— PuBLICATIOlf. 

Statutes authorizing ©xtraterritorial service of process ojiglit to be strictly con- 
strued, and under Act Cong. March 3, 1875, (18 St. 470, § 8,) providing that in cer- 
tain cases the court may order a summons to be ser ved personally upon non-reair 
dent détendants, and, wben Personal service is not practîcable, to be served by pub- 
lication, an application for an brd^r of publication, ■(vUiCb allégea that the numbei- 
of défendants is large, that the exact résidence of mauy of them is unknawn, and 
cannot vrith reasonable diligence belearned, and {.hegreatcostofobtaining Personal 
service updii those v^hose résidences are Iinown, but wrhich fails to shovsr thdt such 
service is impracticable, or to distînctly state the known places of rosidence, or 
show the diligence used to ascertain the places of résidence when unknonrn, must 
be denied. 

In Equity. Application for order of publication. 
S. M. EUis and James Raley, for plaintifif. 

Maxey, J. The plaintiff makes application, upon oath of his solic- 
itor, to the court in session at Austin for an order of service by publica^ 
tion as to ail défendants in the suit who are averred in the application 
to be non-residents of this state. The amended bill of complaint, as 
against several of the défendants, prays for an aecbuntiug and a recon- 
veyance of certain lands therein specified. A number of the défendants 
are alleged in the amended bill to be résidents of the state of Texas. Ac- 
cording to the allégations ofthe amended bill, the défendants MarthaA. 
Adams, Martha J. Adams, Dora B. Adams, réside iii Cayuga county, N. 
Y.; Ex. Stockdale, Logan county, Ky.; Nancy B. Stockdale in Virginia; 
Ex. Norton, city, county, and state of New York; W. L. Clark, Fred- 
erick county, Va.; Cynthia T. B. Holman, Charles A. Holman, James 
City county. Va.; Dr. B. St. George Tucker, El Paso county, Golo.; 
Mrs. Blood Taliaferro, James City county, Va.; N. Beverly Tucker, 
Rockbridge county. Va.; William P. Tucker, Albemarle county, Va.; 
Mrs. Julia Tucker and Virginia Tucker, Buchanan county, Mo. Touch- 
ing the résidence of défendants John A. Hall, James Caskie, G. Evans, 
Eliza H. R. Buford, Thomas Seddon, J. A. Seddon, W. C. Seddon, 
A. M. Seddon, Rosa I. Rutherford, Z. W. Pickerel, J. P. Branch, and 
Thomas Green, it is alleged as foUows: "The last twelve défendants be- 
ing, as complainant is informed and believes, résidents of the state of 
Virginia, but of what county or city complainant says he is in ignorance, 
and that he bas been unable toascertain the sameafter diligent inquiry." 
The application for the order is sworn to by Mr. EUis, who déposes: 

"That none of the aforesaid défendants [referring to non-residentâ named 
in the application, but whose résidences are not given] can be personally 
served with a subpœna from the oflîce of the clérk of this court by the mar 
sbal of the western district of Texas, and none of said défendants hâve voliin- 
tarily appeared to this .cause. And complainant therefore prays that, owing 
to the large number of défendants, and to the fact that the exact résidence of 
many of the défendants is ùnknown, and cannot, with reasonable diligence, 
belearaed, and the great cost of obtaining pérsonal service upon thdse Whoae 
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résidences are known, * * « an order * * * that the said dé- 
fendants be suramoned to answer, « * * and that such service be made 
by publication," etc. 

The affiaot in the application fails to name the state or county in 
which any one of the non-residents résides, and simply states generally 
they are non-residents of the state of Texas. The application is based 
npon the eighth section of the act of March 3, 1875, (18 St. at Large, 
470,) which is not repealed by the act of August 13, 1888, (25 St. at 
Large, p. 436, § 5.) So much of the eighth section of that act as it is 
deemed material to consider is in the foUowing language: 

"Tiiat when in any suit conimenced in any circuit court of the United 
States, to enforce any légal or équitable lien upon, or clalm to, or to retnove 
any incumbrance or yen or cloud upon, the title to real or peraonal property 
within the district where such suit is brought, one or more of the défendants 
therein shall not be an in habitant of, or found within, the said district, or shall 
not voluntarily appear thereto, it shall be lawful for the court to make an or- 
der directing such absent défendant or défendants to appear, plead, answer, 
or demur, by a day certain to be designated, which order shall be served on 
such absent défendant or défendants, if practicable, wherever found; * * * 
or, where such personal service upon such absent défendant or défendants is 
not practicable, such order shall be published in such manner as the court 
may direct, not less than once a week for six consécutive weeks; and, in case 
such absent défendant shall not appear, plead, answer, or demur within the 
time so limited, * * * and upon proof of the service or publication of 
said order, * * * it shall be lawful for the court to entertain jurisdic- 
tion and proceedto the hearing and adjudication of such suit," etc. 

It may be assumed, without being decided upon this exparte application, 
that the statute, in suitg of this character, authorizes an order directing 
absent défendants to appear, etc. ,.and personal service of such order upon 
the absent défendants, or, whenever personal service is not practicable, 
the publication of the order. And it may be further conceded that, as 
the gênerai fact of non -résidence is distinctly alleged in the amended bill, 
and sworn to in the application, the issuance of subpœna and return 
"not found" are not prerequisites to the making of the application and 
granting the order under the statute. Forsyth v. Pierson, 9 Fed. Rep. 
801. See, also, Bronson v. Keokuk, 2 Dill. 498; in which Judge Dil- 
LON inclines to the contrary view. 

The only question arising upon the application which the court at 
présent feels inelined to consider is whether the facts deposed to are suffi- 
oient to justify an order of publication. The applicant assigns his rea- 
eons for requesting the order, and they may be stated to be: (1) The 
number of the défendants is large. (2) The exact résidence of many of 
the défendants is unknown, and cannot with reasonable diligence be 
leamed. (3) The great cost of obtaining personal service upon those 
whose résidences are known. Apart from statutory authorization, it 
may be said, as a gênerai rule, that courts of equity are without power 
to direct service upon défendants beyond their territorial jurisdiction. 
Mr. Foster, in his work on "Fédéral Practice," mentions some of the 
cases where such orders hâve been made. But he says: "Independently 
of any express statutçry authority, there is no power in a court of eq- 



BATT V. PEOCTEE. 517 

uity to order actual personal service to be efifected upon a défendant be- 
yond its territorial jurisdiction." Page 166, § 96. I^egislation was ev- 
idently thought necessary by congress to supply the defects of existing 
law, and in 1872 an act was passed similar in many of its features to the 
présent statute, authorizing in certain cases an order of service on non- 
residents, or publication of the order, where personal service was not 
practicable. Speaking of that statute, Judge Dillon, in the case already 
referred to, says: "The actof Junel, 1872, (17 St. at Large, 198, § 13,) 
is the first statute enacted by congress giving to the circuit court the 
power to make service or acquire jurisdiction for any purpose by publi- 
cation." Ordinarily in the adjudication of causes courts hâve before 
them ail parties, either personally or through their représentatives, whose 
interestsare to be directly afFected by the litigation; and the dictâtes of 
justice, equally the policy of the law, require their présence whene ver it 
is practicable to obtain it. Statutes, therefore, which confer the power 
to proceed to an ex parte hearing, in the absence of personal service, as 
the présent one does under certain circumstances, should not be con- 
etrued with any degree of liberality in favor of him who seeks the ex- 
céptional mode of service. The party invoking their aid should be re- 
quired to comply with the statutory conditions and limitations. If, 
therefore, personal service upon an absent défendant, as authorized by 
the eighth section of the act of 1875, be practicable in a given case, that 
method of notification should be pursued; and it would be no excuse 
for failure to do so that the expense attending the service was "great," 
or that the number of défendants was "large," or, in cases against several 
défendants, ail of whom are alleged generally to be non-residents, that 
the résidences of "many" could not be ascertained by the exercise of rea- 
sonable diligence. In the last-named category the application should 
distinctly state the known places of résidence, and show the diligence 
used to ascertain the places of résidence wheu unknown. Then the court 
would hâve before itthe data to direct personal service in the one case 
and publication of the order in the other. The views entertained by 
Judge Dillon as to the ueceesity of personal service command my ap- 
proval, and his observations on the sxibject are hère inserted: 

"Now, the statute providea that this order shall be served upon the absent 
défendant, if practicable, wherever found. The object of service is to give 
notice; and the superiority of personal service over coostructive service in ef- 
fecting this object is so manifest as to require no remark, and is recognized 
by the statute itself." 

He further says: 

"The practice under the act should be snch as to secure personal service 
in ail cases when the résidence of the absent défendant is known, or can be 
ascertained: and to substitute or resort to constructive service by publication 
only where the better mode is not practicable within a reasonable tirae, and 
by the exercise of reasonable diligence." Bronson v. Keokuk, supra. 

In its présent form, the application must be denied; and it is so or- 
dered. 
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Faemees' Loan & Teost Co. v. San Diego St, Car Co. 

{CircuU Court, S. D. CaUfcmiia. Maroh 23, 1891.) 

L Ràilboas Mortoage— Forecloscbe— Intbrvbnoe's Exceptions to Mastbr's Rb- 

POHT. 

In prooeedings to foreolose a mortgagè on the property of a street railroad, 
where the bill oontains no averment as to the pledging of the bonds, nor as to who 
were the holders of them, but only allèges that enough of thetn were outstanding 
to comply with the provisions of the mortgaçe as to foreclosure, an intervenin^ 

Setitioner cannot be expected to know thèse circumstances in advance of the evi- 
ence, and the fact that his pétition oî intervention makes no allégations as to the 
invalidity of the pledging of the bonds will not preclude him thereby from exoept- 
ing to the master's report sustaining the ralidity of such a pledge. 

S. Saue — Unauthobized Pledoe op Bonds. 

It appeared upon foreôlosure proceedings that the bonds of a street-car company, 
Issued pursuant to a vote of the stookholders, "for the purpose of extending and 
constructlng" the road, purchasing rolling stock and equipments, and paying "for 
labor done and to be done in the construction " and opération of the road, virere 
never sold to procure funds for thèse purposes, but that af ter ineffeotual attempts 
to sell them they were pledged by the président and vice-président of the uiort- 
gagor to secure antécédent indehtedness of the company, wùich to a large extent 
vras due to other companies, of which also they virere offlCers and directors. Held, 
that the pledge was withoat authority, and in fraud of the rights of the stockhold- 
ers. 

In Equity. Bill for foreclosure- 

TùmeTy McQlure & Rolston and Myrick & Deerîng, for complainant. 

Brumon, Wilson & Lamme, for défendant. 

F. W. Éurnett, for intervenor Baineg. 

N. H, Conklin, for intervenor First Nat. Bank of San Diego. 

E. W. Hendrick, for intervenors Gautner et al. 

0. A. Trippet, for intervenor Fox. 

Noah Hodge, for intervenors Howard et al. 

CoUier & Watson, for intervenor Bidwell. 

A. Haines, for intervenor J. G. Capron. 

Ross, J. This is a suit in equity, brought by tbe Farmers' Loan & 
Trust Company, a corporation organized and existing under the laws of 
the state of New York, as trustée, against the San Diego Street-Car Com- 
pany, a Street railroad corporation, organized and existing under the 
laws of the state of California, to foreclosure a mortgagè executed by the 
défendant company on ail of its property and franchises of every kind 
and description, to secure the payment of 250 of its bonds of $1,000 
each, payable to the complainant as trustée or bearer. The bill contain- 
ing allégations making such action proper, a receiver was duly appointed 
by the court at the commencement of the suit to take possession of the 
property involved in it, which has since been and now is in his posses- 
sion. To the bill the défendant company interposed no défense, but 
numerouB parties, some unsecured creditors, and some claiming to be 
légal holdçrsof the bonda thus secured, with leave of the court, inter- 
vened iu the case. A référence was subsequently made to the master to 
take the évidence in respect to the claims of the respective parties, and 
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to report his findings of fact in the premisès, with the nanies of the hold- 
ers of the bonds and the respective aujounts thereof, together with the 
character and amount of ail claims made against the défendant company . 
Upon the coming in of the master's report, exceptions were filed by sev- 
eral of the intervenors, ail of which were withdrawn at or before the 
time of the argument on the exceptions, except as to the amount proper 
to be allowed the attorney of the intervenor Capron, and except as to the 
exceptions filed by the intervenor Baines. Baines was found by the 
master to be a gênerai unsecured creditor of the défendant company to 
the amount of $32,987.81, besides interest, for which he had obtained 
judgment. That indebtedness was due, as the évidence shows, for work 
done by the assignor of Baines on the extension of the défendant com- 
pany's railroad between February and July, 1888. The master also 
found, among other things, that the bonds and mortgage were executed 
by the défendant company on the 2d day of April,1888, to thé com- 
plainant as trustée; that none of the bonds were ever sold, but that they 
are ail held by varions named parties as collatéral security for pre-exist- 
ing indebtedness of the défendant company, and not otherwise; that 10 
of said bonds are so held by the First National Bank of San Diego as 
trustée, 118 by George Sturges, 2 by T. Case, 1 by the San Diego & 
Coronado Ferry Company, 2 by the San Diego & Coronado Transfer 
Company, 103 by the Coronado Beach Company, 14 by Spreckles Bros. 
Commercial Company, and 2 by John G. Capron. The master further 
found that the giving of the bonds as such collatéral security "was in 
each case the direct means of securing to the défendant company, the 
San Diego Street-Car Company, an extension ôf time in the payment of 
pre-existing indebtedness of said San Diego Street-Car Company." 

The allégations of the bill in respect to the insolvency of the défendant 
company at the time of the commencement of the suit not only stands 
confessed by it, but the master flnds that the property covered by the 
mortgage cohstitutes very inadéquate security for the indebtedness 
secured by it. The exceptions filèd by the intervenoir Baines are, in ef- 
fect, that the master erred in finding that any of the bonds are held by 
the parties named, or any of thera, as collatéral security for debts of the 
défendant company, and in finding, in effect, that the parties named as 
the holders thereof are entitlèd to any priori ty over this intervenor in the 
distribution of the assets of the corporation; that the évidence shows 
that none of the bonds were ever issued or pledged, or ever became out- 
standing obligations of the défendant corporation; and that the évidence 
particularly. shows this in respect to the. 124 bonds held by T. Case, the 
San Diego (fe Coronado Ferry Company, the San Diego & Coronado 
Transfer Company, The Coronado Beaoh Company, Spreckles Bros. Com- 
merical Company, and John G. Capron. 

A prelîmînary objection is made to the right of the intervenor Baines 
to be heard in support bf the exceptions filed by him, first, upori the 
ground that the exceptions are insuflScient in form, and, next, beçause 
the pétition in intervention of the intervenor Baines contains no aîlega- 
tiona in respect to theinvalidity of the pledging of the bonds. It isa 
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suflBcient answer to the latter objection to say that the bill contains no 
averment in regard to tiie pledging of the bonds, nor as to who were the 
owners or holders of them. The bill allèges the outstanding of more 
than the number of bonds necessary to bring the case within that pro- 
vision of the mortgage authorizing the complainant, as trustée, to com- 
mence suit to foreclosure the mortgage, upon request in writing made by 
the owners and holders of 124 of them, and in default of payaient of in- 
terest thereon for a certain tirae; but it neither allèges the exact number 
of bonds issued and outstanding, nor the holders or owners of any of 
them. AU of this was left to be ascertained by proof before the master 
under the order of référence. To hold that the pétition in intervention 
should contain allégations respecting a matter about whieh the inter- 
venor could know nothing in advance of the making of proof would be 
altogether unreasonable. As a gênerai creditor, the intervenor Baines 
has an équitable lien upon the property of the défendant company, and 
therefore the right to contest the question of priority of other asserted 
liens. RwhardsQTi's Ex'ra v. Grem, 133 U. S. 30, 10 Sup. Ct. Rep. 280; 
Daniel, Ch. Pr. (5th Amer, Ed.) pp. 1173, 1312. The exceptions, I 
think, are sufficient in form to entitle the intervenor to be heard. In 
respect to the merits, the case shows that on the 7th of February, 1888, 
the following resolution was unanimously adopted by the stockholders 
of the défendant corporation présent at the meeting, and representing 
more than two-thirds of the capital stock of the company: 

"Whereas, it is necessary, for the purpose of extending and constructing 
the Street railroad of this company in the city and county of San Diego be- 
yond where it is now constructed, and for the purpose of providing means 
for f umishing the necessar}' rolling stock and equipments therefor, and to 
pay for labor done and to be done in the construction, maintenance, and op- 
ération of the said road, that the company shall incur a bonded indebtedness, 
and issue and sell its bonds in the sum of $250,000, to be secured by first 
mortgage on ail of the property and franchises of said company of every kind 
and description: therefore, be it resolved, for the purposes above set forth, 
that the board of directors pf this company be, and they are hereby, authorized 
and directed to cause to be prepared and Issued the corporate bonds of this 
company, bearing intereât at the rate of six par cent, per annum, payable 
semi-annually, not to exceed in number 250, for the sum of $1,000 each, hav- 
ing twenty years to run; time, terms, and manner of issuing, disposing of, 
and method of rédemption left to the discrétion of said board of directors. 
And that said board of directors shall cause to be prepared and properly ex- 
ecuted, for the purpose of fully securing the payment of said bonds, princi- 
pal and interest, aecording to their ténor, a flrst mortgage on ail the property 
and franchises of said company of every kind and description." 

Pursuant to this resolution of the stockholders, the board of directors 
of the défendant corporation, at a meeting held March 6, 1888, unan- 
imously adopted the following resolutions: 

"Resolved, first, that the président of this company be, and he is hereby, 
authorijed and directed to cause to be prepared, and to be duly executed un- 
der the (jorporate seal of this company, attested by the signatures of himself 
and tl» secretary of this company, two hundred and flfty bonds of this com- 
pany. Each of said bonds shall be for the principal sum of one tbousand 
dollars, uumbered from oné to two hundred and flfty, both inclusive, the ag- 
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gregate amount of ail of said bonds being two hundred and flfty thousand 
dollars. They shall be dated as of April 2, 1888, and be payable, as to prin- 
cipal, twenty years afler date. They shall bear interest at the rate of six per 
centum per annum, payable semi-annually on the second days of October and 
April each year, coupons for which interest shall be annexed. They shall be 
made payable at the o£9ce of the Farmers' Loan and Trust Company, in the 
city of New York, in the state of New York. 

"Resolved, second, that for the purpose of securing to the holders of ail of 
said bonds the payment of both principal and interest, without any priority 
or préférence, the président of this company is authorized and directed to be 
caused to be prepared, and to be executed under the corporate seal of the 
Company, and duly acknowledged, a mortgage to the Farmers' Loan and Trust 
Company of the city of New York, as trustée for the holders of said bonds, 
upon ail the property and franchises of the company now owned, or that may 
be hereafter acquired by it, for the uses and purposes of its railway. Said 
mortgage shall contain a provision that if any default be made in the pay- 
ment of any interest, and such default shall continue for sixty days, then the 
sum secured by said bonds shall, at the option of the holders of such bonds, 
expressed as hereinaf ter in a manner to be indicated in said mortgage, become 
due and presently payable, and shall also contain ail such provisions as are 
usually contained in a railway trust mortgage, and as to the président of the 
company may seem expédient." 

Accordingly, the bonds, with the usual coupons attached, were pre- 
pared, and, together with the mortgage, were executed by the défendant 
corporation to the complainant as trustée, each of the bonds having in- 
dorsed upon it a certificate to be executed by the trustée in this form: 
"The Farmers' Loan and Trust Company of New York, trustée, hereby 
certifies that this bond is one of a séries amounting in the aggregate to 
two hundred and fifty, as mentioned in the within-described mortgage." 
At the time of the exécution of the bonds and mortgage H. L. Storey 
was président of the défendant corporation, E. S. Babcock was its vice- 
président, and they, together with 0. S. Hubbell, Milton Santee, and a 
Mr. Thomas, constituted its board of directors. The défendant corpo- 
ration was at this time largely indebted, and among its creditors was the 
First National Bank of San Diego, a banking corporation, whose board 
of directors was composed in part of E. S. Babcock and H. L. Storey, 
and the Coronado Beach Company, also a corporation, and of which 
Babcock was président and Storey vice-président. The debt from the 
défendant company to the First National Bank was then $40,000, and 
that to the Coronado Beach Company was large, but conceming the ex- 
act amount of which there was then some controversy. Storey, as prés- 
ident of the défendant company, had entered into negotiations with a 
Mr. Claypool of Indianapolis for the sale of the bonds on commission, 
and when they were executed they were sent east to be sold, but, owing 
to some defect of form, they were retumed for correction. In May, 1888, 
Storey went to New York, where Babcock then was. What took place 
between them there, and what occurred subsequently in Califomia in re- 
spect to the disposition of the bonds, is stated by Babcock, whose testi- 
mony is more favorable to the holders of the bonds than that of any 
other witnesB, substantially as foUows: On Storey's arrivai in New York 
in May he told Babcock that the First National Bank of San Diego^ 
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to whidi^'aB -has boen said, the défendant company was indebted in 
the'sutti' of '$40,000, must havé the moiieyji Storey and Babcock 
then went;to the Chemical National Bank of New York, which agreed 
to ïoan the defendantcotnpany the $40,000 with -which to pay the 
Firi^t National Bank oï' San Diego upon its note, prpvided the note 
be indorsed by Thomas, Hubbell, Storey, and, Babcock, ail of whom 
were at the time directors of the défendant corporation. The note 
was accoMingly executed. When it was indofsed by Babcock, the 
latter said to Storey that he did not like to personally indorse the 
note'of the défendant , company, to which Storey réplied that he would 
see tl?at Babcock should hâve the bonds to protect him and the other 
indorsera, and also for tbe security of the amount due from the défend- 
ant company to the Coronado Beach Company, then supposed to be about 
875,000. Storey then returned tô Chliforhia, and the bonds were sent 
ob to the Farmers' Loan'& Trust Company for certification. They were 
supseqtiently, upon a télégraphie oî"dèr from Storey, delivered by the 
trustée to Babcock. The latter, pursuant to an understanding witH 
Storey to that efifect, made. persistent, efforts in varipus çities in the east 
to sell the bonds, but without success, aûd in July, 1888, returned to 
San Diego, to find the défendant company greatly etUibarrassed by press- 
ing demanda for nipney due, among othçrs.one for $30,000, then held 
by the First National Bank of San Diego. As collatéral security for this 
latter claim, Babcock, at Storey's snggestion, gave the bank 45 of the 
bonds. At Storey's request, Babcock also gave four of the bonds to the 
St. Louis Car Conipany as security for a debt due that company by the 
défendant corporation. The balance of the, bonds he then took to San 
Francisco, with Storey,'s içonsent, and deposited them with J. D. Spreckles 
& Bros, as collatéral security for a debt of about $70,000, then due them 
from, the Coronado Beach. Company j at the time telling Spreckles & 
Bros, that the bonds ha.d been pledged to the Beach company. That 
was the latter part of July or the first.of August, 1888. On Babcock's 
retum to San Diego he found that some Chicago, creditora of the Coro- 
nado Beach Company had become so pressing for their money that it was 
arranged between him and Storey to send Storey's son east with some of 
the street^car bonds, to pledge aa;secnrity for that indebtedness; and in 
.pBFSuance of that a,rrangement Babcock requested J. D. Spreckles & 
.!Bras.::to deposit 59 ,of the, bonds he had left with them with the Bank 
of California in San Francisco, to the crédit of the First National Bank 
.pf San Diego, and arranged with the latter to turn over some of the 
, bonds hçld by it to j'oung Storej'', to be taken to Chicago for the purpose 
^re^ady statpd. This arrangement seems to hâve been carried out, ex- 
.e^Ptithat Spreckles & Bros., instead of depositing the 59 bonds with the 
Baink of. California,, to th? .crédit of the First National Bank of San Diego, 
.^çnt thefli ;tp the latter, institution direct. Babcock also got Spreckles 
. (fc. Broa. to deliver 40 qf:the bonds held by them to W. J. Adams, as, col- 
latéral .security, for a,debt of $30,000 due- him by the Coronado Beach 
Conipany, and he subsequently turned over.l4 of the bonds to Spreckles 
,& Bros^Çompi^rcial Gpmpany, as collatéral security for a debt.of about 
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$8^000, due that Company byth-e CoronadoBeach Company. Fourteen 
of the bonds takèû by yotihg Storey to Chiôago were turned over'by him 
as security to creditors of tbe Beach company there, and the balance of 
the bonds taken by him (the exact number of which does not appear) 
he sent to the Central Trust Company of New York, for account of the 
Coronado Beach Company. The bonds so placed in Chicago were sub- 
sequently returned to the Beach company. 

Babcock further testified that some time in the summer or fall of 1888 
the $40,000 note of the street-car company given the Chemical National 
Bank of New York became due, and that at the request of at least three 
of the directors of the défendant company he wrote to that bank, asking 
an extension of time within which to pay the money, and offering to 
give as security therefor street-car bonds at 80 cents on the dollar, which 
proposition was accepted, and the $40,000 note of the défendant com- 
pany, with the Personal indorsements, was taken up by the exécution 
of a new note of the défendant company, to secure which 60 street-car 
bonds were deposited by Babcock with the First National Bank of San 
Diego, as trustée. When the second note so given the Chemical Na- 
tional Bank became due, it was again renewed, but on that occasion that 
bank required that the note of the défendant company.be guarantied by 
the First National Bank of San Diego, and, as security against sueh 
guaranty, the latter bank continued to hold, but for itself, the 60 bonds 
it had theretofore held as trustée for the Chemical Bank. Thèse varions 
dispositions of the bonds of the défendant company were made by Bab- 
cock, who was evidently exèrting himself to tide over the crisis then ex- 
isting in the affairs of both the défendant company and the Coronado 
Beach Company, without any authority of the board of directors of the 
défendant company. Babcock, however, testified that ail of the direct- 
ors of the latter company knew about the disposition that had been and 
was being made of the bonds; that it was a matter of gênerai conversa- 
tion among them when they met on the street; that Storey, the prési- 
dent, had actual notice of ail the transactions at the time of their occur- 
rence, and consented to them; that while Thomas and Hubbell, two of 
the directors, may not liave known of each of the transactions, at the 
time of their occurrence, they knew of the deposit of the bonds with 
Spreckles & Bros., and that it was at their request that he (Babcock) got 
Spreckles & Bros, to deposit the 59 bonds with the First National Bank of 
San Diego, of which bank Hubbell and Thomas were also directors. 
There were still other dispositions subsequently made of some of the 
bonds, presently to be stated. None of them, however, were ever sold, 
g,nd not one of them was ever in the possession of the défendant com- 
pany after they were sent to the complainant for certification. But cer- 
tain resolutions in respect to them were passed by the board of directors 
of the défendant corporation, subséquent to the dispositions idready de- 
tailed, which will now be set out. At a meeting of the directors on thé 
2d of October, 1888, at which Babcock, Storey, Hubbell. ahd Sautée 
were présent, and from which E. H. Storey, the other director, at that 
time was absent, the foUoWing resolutiorï waa unanimously adbpted: 
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"Be it resolved by the board of directors that the président of the company 
be, and ia hereby, authorized to use the bonds of this company, at net less 
thàn 66f per cent, of their face value, as collatéral security in procuring at 
least four months' extentlon of time for the payment of any obligations of the 
company outstanding." 

On the 21st of November, 1888, the board of directors unanimously 
adopted the folio wing resolution offered by Babcock: 

"Besolved by the board of directors of the San Diego Street-Car Company 
that the président and secretary be, and they are hereby, authorized to malse 
a loan of any sum up to $250,000 from any person or persons, corporation or 
corporations, of or through whom the same may be negotiated, at nine per 
cent, interest per annum, payable one year after date, with the privilège of 
renewal for one year, and with the further privilège of repaying said loan at 
any time, on the payment of one per cent, per month interest for even months 
from date of loan until paid. And for that purpose tlie said offlcers are 
hereby f ully authorized and empowered to pledge as security for such loan ail 
or any part of the bonds of this company heretofore issued and secured by 
mortgage to the Farmers' Loan and Trust Company of New York, as trustée. 
And the said offlcers are hereby authorized and empowered to give such party 
or parties making such loan an option for the purchase of such bonds, at the 
sum of ninety cents on the dollar, which option shall be and remain irrévoca- 
ble until the repayment of any loan so made." 

On the next day, to-wit, November 22, 1888, at a spécial meeting of 
the board of directors, it was unanimously resolved — 

"That the président of this company be, and hereby Is, authorized to give 
Carter Tebbis, of San Francisco, authprity to negotiate a loan of $150,000 on the 
company's $250,000 of first mortgage bonds, at nine per cent, interest per an- 
num, for one year, with privilège of another year at same rate; said author- 
ity to stand good up to and including December 2, 1888. And when loan is 
made, a commission of two and one-half ■ per cent, be paid said Tebbis, said 
commission to bededucted from said loan; this company to hâve the privilège 
of anticipating the note by paying one per cent, per month for even months 
for time money is used." 

As bas been already said, in eSect, at the time of the passage of thèse 
three resolutions, net one of the bonds in question was in the possession 
of the défendant company, but aU of them were then held by third par- 
ties, who claimed to hold them as collatéral security for various debts. 
Babcock, however, testified that when the resolutions of November 21st 
and 22d were passed it was understood among the holders of the bonds 
that, if the proposed loan could be effected or the bonds sold, the hold- 
ers of them would surrender them, and share pro rata in the proceeds. 
But no loan was eflfected, no sale made, and nothing was donc under the 
resolutions of November 21 and 22, 1888. On the 28th of January, 
1889, at a meeting of the directors of the company, at which three of 
them were présent, and from which two were absent, the following reso- 
lution offered by Babcock was adopted: 

"Besolved, that the président of this company be, and is hereby, authorized 
aQd directed to use the bonds of this company as collatéral security to any 
creditors where in his jndgment it is wise and expédient so to do, subject to 
the ratiflcation of the board of directors." 

Respecting this résolution, Babcock testified: 
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"I think that resolution waa passed more to put on record the contemplated 
action of giving bonds to différent creditora in town, principally feed, who 
were threatening attachments on the railroad. And I said to Mr. Santee, 
[tlie then président of tlie défendant company,] when he approached me on 
the aubject: ' Certainly, we would give any amount of bonds it was neces- 
sary to quiet those people from attaching the road on their claims.'" 

And Santee, being asked: "Did you, as président of the company, 
since the date of that resolution, use any of the bonds of the street-car 
company as collatéral security under that resolution?" answered: "I 
hâve not had any of the bonds in my possession since I was elected prés- 
ident. The bonds were ail out at the time." On the same day the last 
resolution of the board of directors was passed, to-wit, January 28, 1889, 
the annual meeting of the stockholders of the défendant company was 
held, at which 2,072} shares of the 2,500 shares into which the capital 
stock of the company was divided were represented, and at which 427} 
shares were not represented, the following resolution offered by Babcock 
was unanimously adopted: 

"KeSolved, by the stockholders of the San Diego Street-Car Company, that 
ail the acts of the board of directors and offlcers of this company done during 
the past year be, and in ail things are hereby, conQrmed, ratifled, and ap- 
proved." 

The only stockholder présent and voting for this resolution besides the 
directors of the company, was 0. 1. Tyler, holding 5 shares. The others 
voting for it were Babcock, holding for himself 972 sharea, and as proxy 
for J. CoUett, 170 shares; Storey, 420} shares; Santee, 250 shares; Hub- 
bell, 250 shares; and Cook, 5 shares. AU of thèse were not only directors 
of the défendant company, but Babcock, Storey, Santee, and Hubbell, 
representing almost the entire number of shares that were voted for the 
resolution of ratification, were also interested in and directors of the cor- 
porations that claimed to hold as collatéral security the great bulk, and 
almost the entire number, of the bonds in question. In addition to the 
disposition of the bonds already mentioned, Babcock turned over to the 
San Diego & Coronado Transfer Company two of the bonds, and to the 
San Diego & Coronado Ferry Company one of them, as collatéral security 
for indebtfidness due to them, respectively, from the Coronado Beach 
Company; and to T. Case, he turned over two, to John G. Capron, two, 
and to the First National Bank of San Diego, as trustée for the San Diego 
Lumber Company, the Russ Lumber & Mill Company, the West Coast 
Lumber Company, and Hunsaker, Britt & Lamme, ten of the bonds as 
collatéral security for indebtedness due those parties from the défendant 
corporation. The only creditor of the défendant company to whom 
bonds in a greater or less amount were not distributed seems to hâve 
been Graham, whose claim is represented by the intervenor Baines, and 
which claim is the claim of ail others against the défendant corporation 
that comes most directly — if it is not the onljr one that does come — 
within the purview of the resolution authorizing the isauance of the 
bonds in question, and under which they were in faot executed; for it 
was to pay the cost of the extension of the défendant compauy's railroad 
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thât the bonds were authorized and directed to be issued and sold. To 
péttnit the bonds so îssued to be wholly diverted from the purpose for 
which they were fexecutéd, afid, to the erltire exclusion of à demand for 
such woirk, to be appropriated td the ^ay ment, not only of pre-existing 
indebtedness of the défendant cpmpany, but also the indebtedness of one 
of its creditors, is surely contrary to the first principles of equity . Since 
the defendaiit corporation is ihsolvent, 'aiid the mortgage given to secure 
the payment of the bonds covers its entire property, to sustain the pre- 
tensions of the hplders of the bonds is to exclude entirely from payment 
the claim for doing, in part, the very work to pay for which the bonds 
were authorized and directed to be issued and sold. This, as bas been 
said,is manifestly inéquitable. 

It is furtber urged that none of the bonds are, or ever became, valid 
outstanding obligations of the défendant company. The case shows that 
not one of them was ever sold. Since they were first delivered to Bab- 
cock in New York, not one of them has ever been in the possession of 
the défendant corporation. It is not pretendéd that thé delivery to him 
as collatéral security v(as in any way authorized by the board of directors 
of the défendant company, or that any of the individual directors, eX- 
cept Storey and Babcock, at the time knew of the agreement between 
them by which ail of the bonds are claimed to hâve been pledged to the 
latter for hiœself and others. Yet thèse bonds, if legally issued, were 
secured by a mortgage upon ail of the property and franchises of the de- 
fendant corporation : of every kind and description, and, contrary to the 
purpose expressly declared in the resolution authorizing the issuance of 
thebonds and the gîving of the mortgage to secure their payment, were 
pledged by thèse two directorsrr-one itS président and the other its vice- 
président — to secure in part an indebtedness in which they were largely 
interested, and at a timç, too, when the défendant corporation was 
largely indebted to third ^parties. Neither the président nor any other 
officer of a corporation organizedunder, the la ws of California has the 
power thns to mortgage or dispose, of ail the property of the corporation. 
It is.jamong other things, proyided by the statute under which the dé- 
fendant company was organized that "the corporate powers, business, 
?tnd property of ail corporations formed puder this titlé must be exercised, 
(«anducted, and controlled".by a bOard uf directors, (section 305, Civil 
ppde Cal.;) and by section 808 of the same Code, among other things, 
^tiat*' every décision of &■ majority of the directors forjning such board, 
liBadewhen duly assetnbled, is valid as a corporate act." And of its pro- 
çsedings, the board isrequired to keepa record which shall be "open to 
the inspection of any director, naeniber, stockholder,Qr créditer of the 
corporation." Section 377, Id. 

r,ia GaahwUery, WMst&S Cal. 16, the: trustées of> a corporation, act- 
$çg npt as a board, butas ihdividuala, uûdertook to dispose by deed of 
the corporate prop^ty,beiog expressly authorized to do so by the stock- 
holdersat a: regular stoçjîholdîers' meeting^ bvit the court held that such 
çonveyançe could. only h^ve been authorized , by the board of directors 
whw: asserobled as siioh; saying: *'ThQ corporation; cpuld only act— 
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coiild only speak — through the médium {jrescribed by law, and that is 
its bôàrd ôf directoïs." See, also, AMaSUverMin.OOiir.AUa Placer Mm. 
Go., 78 Cal. 632, 21 Pac. Rep. 873; Graves v. Mining ■Go., 81 Cal. 803, 
22Pac. Rep. 665. - 

It is contended that if the pledging of the boads in question waa not 
originally valid, it was made so by the resolution adopted at the stock- 
holders' meeting of January 28j 1889, by which ail of the acts of the 
board of directors and oflBcers ôf the défendant company during the year 
then last past was confirmed, ratified;'and approved. If thé pledging of 
the bonds in question admitted of ratification, I do not think, in view 
of the évidence in the case, that the gênerai and sweeping resolution rat- 
ifying "ail of théacts of the dffîcefs'' constituted a Valid ratification pf 
the acts in question. I think the record fails to sboW the knowledge of 
facts that is requisite to the validity of such ratification. Besides, in 
every case, thé application of that doctrine largely dépends upon the <Sir-' 
cumstances of the case. In speaking of the application of the doctrines 
ôf ratification and èstoppel, it is saîd in Morawetz où Private Corpora- 
tions^ (section 631a;) 

"Theai)plication of thèse doctrlnps nécesSârily dépends; In each case, npon 
ail the péculiaï circumstances. Thé equity of the case' must bë deterdi'med. 
It is necessary to consider tlie character of the act with whidh it is sOaghtto 
charge the corporation, the Importance of the act, and the degree of ptablicity 
which was giyen to it. fite good faitb or bad faith pt the parties, and tbeir 
business relations, are aiso important considérations. " 

Hère, as bas been seèiï, the oniy stockholder présent, and voting for 
the resolution of ratifiijation, besidés the directors of the company, was 
Tyler, holding 5 shares of a total liumber of 2,500 sbares. AU of tbe 
others voting for it were not oaly directors, voting to ïatify in général 
terms theîf own acts, not in any way' named, but acte which, if ratified, 
must resUltto theirown individual interest, and tothô préjudice of somé 
of their cestwis que trustent. Under such circumstances the casé is not one 
for the application of the doctrine of ratification, even if it be conceded 
that the acts in question admitted of ratification. ' -■ 

Aside from the want of légal power already referred to, a court of eq- 
uity will not permit the directors of a corporation, who.are not only 
trustées for the stockholders of the corporation, but for its creditors as 
well, to thus dispose of the corporate property to themselves, or for their 
individual benefit. However in fact intended, equity treats such trans- 
fer as fraudulent, because it opérâtes as a fraud upon the cestuis que trusta 
ent. Koehler v. Black River, etc.. Go., 2 Black, 715. See, also, upon the 
gênerai subject, Richardsori'a Ex'rv. Green, 133 U.S. 30, 10 Sup. Gt. Rep. 
280. In California, it is provided by statute that "neither a trustée, nor 
anj' of his agents, may take part in any transaction concerning tbe trust 
in which he, or any one for whom he acts as agent, has an interest, prés- 
ent or contingent, adverse to thatof his beneficiary;" with certain enu- 
merated exceptions not applicable to the présent case. Civil Code, § 
2230. And section 2234 of the same Code déclares that every violation 
of the provisions, among others, of section 2280, "ia a fraud against the 
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benefiçiary of the trust." Thèse Code provisions hâve been held appli- 
cable to the directors of corporations in their trust relations by the su- 
prenie court of the state. Graves v. Mining Co. supra. 

But apart from and beyond the foregoing considérations, the constitu- 
tion of California in terms déclares that "no corporation shall issue stock 
or bonds except for money paid, labor done, or property actually re- 
ceived. * * *" Section 11, art. 12. A similar provision is em- 
bodied in the statutes of the state. Civil Code, § 359. This constitu- 
tional and statutory inhibition is plflin, and bas but one meaning, — the 
money paid, labor done, or property actually received must be paid, 
performed, or received, as the case may be, on account of the issuance 
of the bonds; and any bonds issued oontrary to this provision are of course 
illegaUy issued, The provision does not niean, and cannot be held to 
mean, that such bonds may be issued as collatéral security for any sort 
of pre^existing indebtedness. Now none of the bonds in question are, or 
ever were, issued or held for money paid, labor performed, or property 
actually received on account of their issuance. On the contrary, ail of 
them were delivered and are held as collatéral security in part for pre- 
existing indebtedness of the défendant corporation, and, in large part, 
for.prerexisting indebtedness, not of the défendant corporation, but of 
one of its creditors. As bas already been said, not one of the bonds was 
ever sold, and not one of the holders of them paid a dollar on account 
of their delivery. In no just or légal sensé, I think, can any of them be 
regarded as an innocent purchaser for value. The bonds were distrib- 
uted and redistributed, not only without authority of the board of direct- 
ors of the défendant corporation, but in utter disregard of the constitu- 
tional and statutory • provisions upon the subject, and contrary to the 
very purpose declared in the resolution authorizing their issue. 

My conclusipn is that the exceptions of the intervenor Baines should 
be, and therefore are, sustained; and as, in my judgment, none of the 
bonds in question ever were legaily issued, or ever became valid out- 
standing obligations of the défendant corporation, it résulta that the bill 
was not well filed. 
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Hâtes et al. v. McIntibs a al. 
{Circuit Court, W. D. Missouri, SU Joseph Dtoision. April, 18M.) 

Adtbbse Possbbsion— Lboai, TiTiiB is Trustée— RuNNiNa or Btatutb. 

Where the husband, to give his wlf e the légal title to land, conveys to his son, who 
at the same time conveys to ttae wlf e, the son wiU be deemed to hâve the légal title, 
with power to sue, long enough to start the running ot the statute oî UmltatloDS in 
favor of one vyho nas been knowingly allowed, since before the date of the deeds, 
to tsike and keep possession, and make valuablé improvements, under the belief 
that he bad a perfect title. 

In Equity. 

George W. McOrary, for complainants. 

John S. Orosby, for défendants. 

Bbeweb, Justice. This case stands on demurrer to the bill. The facts 
Bs alleged are thèse: In August, 1869, Samuel S. Hayes and Lizzie J. 
Hayes were husband and wife, and he the owner in fee-simple of the 
real estate sued for. For a good and valuablé considération he then 
deeded the land to her. Afterwards, and on the 31st day of July, 1877, 
for the purpose of perfecting the légal title in her, and for no other pur- 
pose, he quitdaimed to Harold V. Hayes, his son, and he at the same 
time quitclaimed to Lizzie J. Hayes, his mother. In 1875 certain par- 
ties forged a deed from Samuel S. Hayes and wife to Charles 0. Mcln- 
tire, one of the défendants, and he afterwards conveyed a part of the 
land to his co-defendant. No participation in the forgery or fraud is 
charged upon défendants. At the time of the receipt of this forged 
deed défendants entered into possession, and they hâve since made val- 
uablé improvements on the property. An action at law could not be 
maintained by reason of the statute of limitations, défendants' adverse 
possession baving continued more than 10 years. To escape the efiect 
of this statutory bar to a légal action, complainants bring this suit in 
equity. In addition to the facts above stated, it appears that on Au- 
gust 7, 1877, Mrs. Hayes died, leaving surviving her husband and thèse 
complainants, her chÛdren and only heirs; that her husband died on 
the 28th day of January, 1880. Thèse, I believe, are ail the facts bear- 
ing upon the question. Conceding, as I said, that the défendants bave 
a perfect défense to an action at law for the recovery of possession, com- 
plainants insist that the deed from Mr. Hayes to his wife in 1869, though 
void at law, yet, having been for a good and valuablé considération, 
was valid in equity, and therefore the équitable title vested in Mrs. 
Hayes; that complainants inherit that équitable title; that, by reason of 
the life-esta,te which vested in Mr. Hayes upon the death of his wife, 
they could not maintain any action until his death in 1880, and hence 
their right of action to recover the équitable title which they had from 
their mother is not barred until 10 years from that date; that if, by the 
deeds of 1877 from father to son and from son to mother, the légal title 
also passed to her, there would be no merger, because it was not for her 
v.45F.no.8— 34 
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interest that there sltould be a merger, and, there being no évidence of 
an express intent to in^rge, it wiljl not be presumçd; and that, even if 
merger be presumed, by tbe Hoctrine of relation, the légal title would be 
carried /bftck ,to the inceptioia of the equitalile^ title in ,1.869,, and then, 
the légal title being considered in Mrs. Hayes from that date, under the 
law of Missouri, the statute of limitation would not start until the death 
of the husband in 1880. On the other bàjad, dépendants say that the 
légal title remained in Jtf r. Hayes qïitil two years after their possession 
commenced; that he held the leg^l title in trust for his wife, and could 
hâve maintained an action for the recovery of possession; that the gên- 
erai rule is that, when the statute of limitation commences to run, no 
change of title stops its running; that where it runs against a trustée^ it 
runs also against the cestui que Jr«ist/ià(nd that eveii ïf ii be'trufe that this 
last doctrine bas this exception, that where tlie cestwi que trust is entitled 
to an interest in remainder only, the statutory bar does not begin to run 
until his interest fallsvinto the rightof' possession of the (fijj}, équitable 
interest; and that MriS., Hayes' interest was tbus limitedlwhile the légal 
title was in her husband, y et it was not thus limited wben. the légal title 
passed from the husband to the son, and that while : be Jtjeld the légal 
titlé there was simply the relation of trustée, and. cesfitiigwe trust; that ha 
conld hâve brought: an .action for the recovery of posseg&ion, and did not, 
and thè statute of limitations, if not before, then, at léaèt, commenced 
to run; that theïe was. in fact a merger, because, altboiugh: there be no 
évidence of any express intent to noprge, there was at the time no inter- 
est in preserving tbe two estâtes separate; the supposed interest in keep» 
ing the two estâtes ajJart îspringing only fr<)m the fact that the lapse of 
time bas raised; a, statutory bar as against the légal estate; and, also that 
the doctrine of relation hasno application, for the reason that it cannot 
be invokèd only to defeat a bar whicb the statutes of ; tbe, statp bave in- 
terposed in behalf of the occupslilt of land. 

I do not care to discuss thèse vftrious questioiis, so.ably, and ingen- 
iously argued by counsel on either side. I think the pivotai question is 
this: In a^ case in whicb the défendant is guilty of no. moral wrong, bas 
taken no part in any fraud or deçejt, will equity seèk to deprive him of 
the 'protection which the statute' bf the state castaround bis possession, 
or will it recognige the wisdom of that légal protection, and seek to up- 
hold it. There was a time when statutes of; limitation were looked upon 
Awith disfavor, and when the courts delîgbtedto seize upon any pretext 
for avoiding, thèir force; but that time.;has passed, and now it isgener- 
allyrecognized that, tbey are statutes of repose, and, «ughtto be upheld. 
A wisé public policy demanda their récognition and forbids their 
évasion. This case illustrâtes. Défendants bave beèn fpr a dozen years 
in open and notorious possession ùi, tbellajld in çontroversy, hâve made 
many and valuablé iinptovements, thus, »d,dingto' the taxable property 
and increasing thé général prosperity, while complainants' ancestorsj al^ 
■thougb living in an adjoining state,. tôok no notice of their property, and 
left the défendants in undisturbed possession under the belief that their 
title was perfect. Under those circumstances, the policy whicb enaçted 
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statutes of limîtation demanda that courts oflaw and equity alike should 
uphold and enforce them if poiâsiblé. 

Now, passingall other questions, in 1877 there was a tjme when the 
légal title was in the son and the équitable in the mother. It is true 
that, as that transaction was a deed from father to son, and son to mother, 
and only for the purpose of transferring the title, in case equity demanda 
H, the son would be regarded as a mère conduit, through whom the 
title passed, and not as a party in whom the title vested. On the other 
hand, in cases where equity demands it, he will be regarded as for the 
moment holding the légal title, and casting upon the property ail the 
burdens which the légal title imposes. He could hâve commenced an 
action for possession, and did not. He held the full légal title, hia 
mother the full équitable title, and the doctrine that whenever the 
trustée is barrèd the cestui que trust is also barred, bas full application 
without any of the limitations which spring from the relation of husband 
and wife aS between trustée and the cestui que trust. 

For thèse rèasons, in equity as well as at law, I think the défendants 
Are entitléd to the protection of the statuts of limitations, and the dé- 
marrer to the bill will be sustained. 



Taylob V. United States. 

idreutt Court, M. D. Tennessee, N. D. Karch 17,180t) 

1, CLCRK'B FbBS— ACKNOtrLEDOMBNTS. 

; Tbe acknowledgment is the separate act of sach and every party eiecutîng.the 
instrument, and the clerk of a fédéral court is entitléd to a distinct fee, as presoribed 
by Rev. St. § ii^, for each défendant and surety whose acknowledgments hè takës 
■ ; to à Dail-bond. 

S> SaMS — AUTHBKTICA'riON OP 0BÏ>RR8 BT Bskl, iJTD CbBTIFIOATB. 

Tbe copy of an order directing the marshal, under Rev. St. S 855, to pay witnesa 
and jury fées, or of mltU7àu9 writls issued out of court, should be authentlcated by 
seal and certlficate, for which tbe clerk must be allowed proper fées. * 
8. Bamb— "Foii FiuKO Ant Othbk Paper." 

"DischaCge tickets, " issued outof the district attorney'sofaçe,offlciallynotifying 
the clerk that certain government witnesses are no longer required, are propevlj 
filed by the clerk as "other pàpers, " within Rev. St. S 82ti, and he is entitléd to co^- 
lect the specifled fee theref or. 
4p Bamb — Afpidavits of Serviob bt Wttnessbs. 

AfSdavits of-service by government witnesses are properly administered by the 
clerk, and he is entitléd to charge theref or, 
■.Bamb — Fiuso Commissionbr's Papbrs in Criminai, Casbs. , 

pnder Rev. St. U. 8. $ 1014, providinjg for theexamination of pèrsons aCcusetd of of- 
fenses against the United States before a commissioner of the circuit court, or other 
magistrate of any state, agreeably to the usual mode of process in suuh state, and that 
copies of the process shall^be retumed into the çlerk's ottlce, together with recog- 
nizatfces o'f witnesses for "their appeàrance, the clerk is entitléd to a âling fee for 
each separato paper, and not to oue fee only in each case. 
8. Samb — Ordbr to Brino Prisoneb to Court. 
' ' Orders miiàe by the court itpoo the marshal to bring prisoners to court for trial 
who have biaen cominitted by cçmmissionera to jàils of other connties are not within 
the provision of Rev,St. { 1030, that no writ is necessary to bring into court any pris- 
onerorpersrà tnoustodyi but that >te shaU bd;doné upon ordëri aud'no fee shaU b» 
charged t)ie^f«r by the elerk or uuurshal, which relates solely: to prisoners and 
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witnesses whlle in attendance on court, and tbe clerk Is entitled to charge the 
proper fées for making and authenticating the same. 

7. Samb— "BocEETS, Indexes, " Etc., in Contbmpt Cases. 

The provision of Rev. St. U. S. § 838, giving certain fées for "making dockets and 
Indexes, taxing oosts," etc., In any "-cause, " applles to proceedings by the United 
States against witnesses for contempt, and such fées are a legitimate charge by the 
clerk. 

8. Same— Ordeks of Continuanob. 

Orders of continuanoe from day to day in oriminal trials are within Rev. St. U. S. 
§ 828, giving the clerk for entering any order, contlnuance, etc., for each folio, IS 
cents. 

At Law. 

R. N. Hood, for plaintiff. 

H. B. Lindaay, Dist. Atty., for the United States. 

Jackson, J. This is an action brought by pétition filed December 23, 
1889, for the recovery of fées due plaintiff as clerk of this court for serv- 
ices rendered by him on behalf of the United States between July 1 , 1887, 
and the date of the filing of the pétition. The proceeding is instituted 
under the provisions of the act of congress approved March 3, 1887, (24 
St. 605,) and ail the jurisdictional requirements of the statute seem to 
bave been complied with. The défendant, for answer to this pétition, 
admits the performance by the clerk of ail the services the fées for which 
are hère sued for, but dénies "that the same were necessarily done, or 
that there is or was any law authorizing the payment of the fées sued 
for, or that the défendant is indebted to petitioner in any amount on ac- 
count thereof." The fées hère in CGntroversy hâve ail been dulyand 
upon oath presented to and approved by the court in bis regular quarterly 
or semi-annual feè-bills, as required by the act of congress approved Feb- 
ruary 22, 1876, (Supp. Rev. St. pp. 145-147,) and hâve been disallowed 
at the treasury department in Washington by the flrst comptroller, and 
hâve not been pàid. 

The amount sued for by petitioner is the sum of - - - $1,429 30 

But the foUowing items thereln hâve been allowed at the treas- 
ury since the commencement of tbe suit, and are of course 
withdrawn : 
Certiflcates and seals on mittimus copies, - - $ 3 60 

Captions to terms in final records, - - , 52 35 

Orders, recognizances, and mittimus writs, - - 24 45 

Afildavits of witnesses as to fées, ... 2835 

Fées on 71 capias writs, ... . 88 75 



Making . . - . - . $197 50 

And the clerk in sub-item " J" bas made an error of 3 00 



200 50 



Leaving in controversy the sum of - - - - $1,228 80 

1. Items 1 and 2 of this pétition are fées for taking the acknowledg- 
ments in criminal cases of défendants and their sjjreties to bail-bonds for 
appearance before the court for trial, such défendants having been duly 
arrested by the marshal under proper prdcéss, and taken before the clerk 
for bail. In six of the accounts in which âcknowledgment fées are dis- 
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allowed a single fee for acknowledgment by the défendant and his sure- 
ttes has been allowed by the comptroUer, "for which the clerk is entitled 
to 25 cents," according to the treasury statement, while in the other ac- 
countall such fées are disallowed. Préviens to the late first comptroller 
of the treasury, this fee for an acknowledgment taken to a bail-bond by 
each and every party to it was never questioned, and ail such fées were 
always allowed and paid; and the nilings on this point during his ad- 
ministration and since, as this record shows, hâve not been uniform. 
The statute fee for this service, prescribed for clerks (Rev. St. § 828) and 
commissioners, (Id. § 847,) is as follows: "For taking an acknowledg- 
ment, 25 cents." Now, what is an acknowledgment? The définition 
given in 1 Bouv. Dict p. 56 is: "The act of one who has executed a 
deed, in going before some proper oflBcer or court, and declaring it to be 
his act or deed." It is the act, not of the ofBcer, but of the person ao- 
knowledging, and one person can acknowledge only for himself, not for 
another, even though that other, at the same time, and before the same 
oflScer, acknowledge to the exécution of the same instrument. "Taking 
an acknowledgment" is the act solely of the court or oflBcer receiving 
from the party who has executed the bond or other instrument his formai 
admission of record that the exécution thereof by him is his véritable 
act and deed. The function of an acknowledgment by a party to a writ- 
ing is to authorize it to be given in évidence against him, or to be other- 
wise used in court, without further proof of its exécution, as in case 
of the forfeiture of bail, and other like proceedings; and the act of the 
pârty acknowledging is strictly personal, and can affect only himself and 
his own liability. Now, it is not an uncommon occurrence in our courts 
for the principal to acknowledge the bail-bond before one ofl5cer, and the 
sureties before another, for the convenience of the parties; nor for one 
•commissioner to take the acknowledgments of some of the sureties, and 
a diflTerent commissioner to take those of the others. And this is es- 
pecially true of the acknowledgments of a deed for record by différent 
grantors, in différent states or localities, before difierent oflQcers, at dif- 
férent times, as ail know who are familiar with conveyancing. The 
"form for commissioner's accounts for fées," found in the Register De- 
partment of Justice, (Ed. 1866,) p. 285, "compiled by authority of the 
attomey gênerai," and issued periodically from his office, embodies "in- 
structions" for the court officers; and the "régulations prescribed by the 
accounting officers of the treasury department" to beobserved in rendering 
accounts against the government bave for nearly 20 years, in terms, recog- 
nized the claim of the plaintiflf hère. After providing a fee for "drawing 
bond for appearance of défendant," the form in its very next line prescribes 

the charge for "taking acknowledgments at 25 cents each." In 

Barber v. U. S., 35 Fed. Rep. 886-888, the court allowed the commis- 
eioner there suing the fee of 25 cents for each person, principal and surety, 
acknowledging the bill, and and such was the ruling in Randy. U. S., 
36 Fed. Rep. 671-674, in Orawford v. U. S., 40 Fed. Rep. 446, and 
in McKinstry v. U. S., Id. 813, (per Justice Lamak and Judge Pardee,) 
AS well as in Goodiich v. U. S., 42 Fed. Rep. 392-394, and Marvin v. U. 
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Si ,'4i Fédj Rep. 405-411 . I am awarè of the adverse décisions of Judge 
T^ôotMiN in Strong v. U. 8., 34 Fed.' Rep. 17 , and McKinldry v. U. S. , Id. 
211, in the district court. But in the latter case, on motion for a new 
triai,' the fées were afterwards allowed upon argument before the circuit 
justice- and the circuit jUdge, thus establishing the commissioner's right 
to them in the fifth judicial circuit. And in Heyward v. U. S., 37 Fed. 
Rep. 764, a fee for but one acknowledgment was allowed for ail the ac- 
knowledgments to a bond; but thië is the only Case so holding, and the 
only other onereported which doeshot allow thô fee for each acknowl- 
edgment. Upon principle, therefore, as well as upon authority, the 
amount hère charged by the plaintifif ($46.50) ought to be recovered by 
him. 

2. The next items (3 and 13) to be considered are fées for certificates 
of the clerk, and seals of the court to certain copies of orders made by 
the courti directing the marshal to pay jurors, witnesses, etc., and 
amounting to only $8.40. Section 828, Rev. St., prescribes the rate of 
such fées as follows: "For * * * making any record, certificate, 
return, ùr report, for each folio, fifteen cents," and "for affixing the seal 
of the court to any instrument when required, twenty cents." Thèse 
services are rendered under Rev. St. § 855, which is as follows: "In cases 
where the United States are parties, the marshal shall, on the order of 
the court to be enterèd on its minutes, pay to the jurors and witnesses ail 
fées to which they appear by such order to be entitled, which sum shall 
be allowed him at the treasury in his accounts," — and the charges are ac- 
cofdingto thèse provisions of the statute. The folio fées for making the 
copies were not questioned at the department, as, confessedly, they were 
proper and necessary, but only the fées for their authentication. This 
very queëtiôn was represented to Judge Shiras for décision in Van Duzee 
V. U. S., 41 Fed. Rep. 571-576, who Says: 

" What is the évidence of sucli order, except a copy tbereof duly certified to 
by the clerk, with the proper seal attached? The copy, to be of value, mnst 
beduly certifled to, and tlie usual and proper forin is to attest tlie correctness 
thereof by Ihe signature of tfte clerk, with the sf*al attached. * * * 
Therefore, when a copy of thé ordetdireéting tlie payment of witnesses and 
jurors is furnished to tlie oiHrshal, it jsliovld be so authenticated as to be évi- 
dence to him, and also for him,-'-a need niay arise, — of the order as it stands 
upon the records of the court, and this can only be doue by having the copy 
duly certifled by the clerk, with the seal attached." 

In Jones v. U. S., 39 Fed. Rep. 410-412, the fées for such certificates 
were allowed i but those for the seals were disallowed, though with hési- 
tation, and without any reaâon being givén for the disallowance, or any 
distinction aSsignCd for à différence between thein. And' a similar fee 
for authentication of copies bf orders approving accounts of court of- 
ficers bas been allowdd iti Siantoni v. 17. S., 37 Fed. Rep. 254; Erwin v. 
[7. -b'w, Id. 470; and éoàdnck v. U. S.j 42 Fed. Rép. 394; MmiAn v. U. 
S., 44 Fed. Rep. ^Oôi-i^while no reported case found has ever held other- 
wise. Aud upoh principle a court df record can only speak from its rec- 
ord, and, when the original eànnotb'ié' lisedjcaa oûly speak, outsidethe 
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-court, frôm a copy of th'e'recordsàuly authenti'cated. Its clerk is custo- 
dian of its seal, and, while he andit^ othér officers, including the judge 
himself,niay change, its record and its seal always reûiain. Such isthe 
iaw now, and such was the commeai law, the gênerai principle beingthat 
when copies of a court record are to be used as évidence elsewhere, the 
highest form of authentication known to the law should be employed; 
^nd this is generally so by statute as tocopiesobtained for such use froni 
the department offices, the land-officesj the patent-office, foreign courts, 
state courts, etc., which ail hâve seals, the proof of the copy being " by 
the attestation of the keeper * * * and the seal of bis office an- 
nexed." :Rev. St. U. S. §§ 460, 461, 886, 888, 889, 892, 893, 905- 
907. 

8. The like items (6 and 15D for authentication of copies of mittiinm 
"writs issued out of the court, and amounting to $23, should also be al- 
lowed the plaintiff upon like reasoning. The fées for thfe èopies them- 
selves bave been allowed. Section 1028 of the RevisedStatutes provides 
Ihat — ■ • ■ ■■ •- ^ .!.',.; f ■ 

" Whenever a prisoiier ia committed to a sheriff or jail^r by virtiie of awrit, 
warrant, or mittimus, a copy thereof sliall ÏÏe dèliveied to sucji sheritt or Jailier 
as bis authority to hold the prisoûer, and the original writ, Warrant, ot mit- 
timus shaU be returned to tbeproper court or offlcef, With the officer's return 
thereon." ; 

The original writ; qiust be issued under the seal of the court, (Rey. St. 
§§ 91 1, 912,) and a copy of it, of course, can only be certified by theclerk, 
who is custodian of the seal, who a.lone oan issue the writ, and who bas 
charge of ànd makes the record authorizing its issuancé. A cppynôtau- 
thenticated by such certificâte and seal wquld not in law be a c;onipIiance 
with the statute quoted. The record hère shows, however, thatother 
like items, originallyembraced in thé pétition, bave sinee its filing 'been 
allowed and paid^ and therefore there is really no contestabont the items. 

4. The items (4 and part 16)for filing discharge tickets of the district 
attorney amounttp$119.80. Theyare made on formai blanks, addressed 
to the clerk, dated in and issued out of the district attorney 's office, and 
signed by him, whereby the clerk is officially notified that the witness 
of the government named therein "is hereby discharged as a witness on 
behalf of the United States," either finally or until the terna or date 
apecifled, and this is filed by the derk, the fee for which is charged at 
10 cents, under section 828 of the Revised Statutes, which gives, "for 
€ling and entering every déclaration, plea, or other paper, ten cents." 
For many yearswitnesses for the government in the districts of Tennessee 
hâve been summoned to attend the fédéral courts in strict conformity to 
section 877, Rev. St., which is as foUows: ■ 

" WitnesseS who are required to attend any term of a circuit or district coiirt 
on the part of the United Slatés shall be subpœnaed to testiîy generally on their 
behalf, and not to départ the coiiirt withomt ïeavé therieiof i or of the district 
attorney; and under sùch prôcesSthèy shall appearbèfOrè thé grand 6rptetit 
jury, or botb, as they may be required by the court or the district attornéy." 
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As amatter of fact and of practice the court has really nothing what- 
ever to do with the discharging of government witnesses, nor can the 
clerk know when the district attomey has no further need of a partieular 
witness. One may be, and oftenis, a witness in many cases. The clerk 
must know by some proper évidence when the attendance of each witness 
is no longer needed, in order to safely certify his fées to the marshal for 
paymenty else ail would remain in attendance to the end of the session 
at useless and enormous expense, and in contravention of the very intent 
and spirit of the act quoted. If witnesses in government cases, as in 
other suits, were severally summoned in eachone, of course the clerk could 
safely certify their fées at the close of the trial; but under this statu te 
and our practice the district attorney can alone know when a government 
witness is at liberty "to départ "the court," and this discharge notice or 
ticket is the clerk's évidence and only information that any such witness 
has the statutory " leave of the district attorney " to so départ. No 
comptroUer, except one, ever disallowed or questioned thèse fées, and 
the government would seem to be in no attitude to now question them, 
after the services for which they are prescribed by law hâve been per- 
fotmed by the clerk at the instance and request of the highest law officer 
of the court, under a practice sanctioned and adopted by himself . 

Judge Benedict in Msh v. U. S., 36 Fed. Rep. 677-681, uses this lan- 
guage in allowing the claim of a stenographer in criminal cases under 
the district attorney 's employment, which is peculiarly pertinent hère: 

"Tbe equity of the petitioner's case is strong. He rendered the services in 
question in tbe same manner in which he bad rendered similar services for a 
long period of time, for which he had always been paid by the government. 
No intimation was conveyed to him that his employment was considered ir- 
regular. His services were accepted in behalf of the government, and his 
bills allowed by the district attorney." 

And in the case In re Clerk^s Charges, 5 Fed. Rep. 440, it was held 
(to cite from the syllabus) that "services by a clerk of a United States 
court, whether ordered by the duly-appointed ofScers of the government, 
or imposed by a statute of the United States, are proper charges against 
the United States, if such services are oovered by the terms of the fee- 
bill." Thèse fées, therefore, ought to be allowed wJthout any question. 

6. Affidavits of thèse government witnesses are taken severally by the 
clerk as to the number of days they hâve attended court and the number 
of miles traveled, the fées for which aflSdavits amount to $67.50, (item 
12 and part of 16.) Thèse services are usual and highly proper, and 
the fées therefor are according to the statute. The claim of the witness 
to his fées is thus based upon his oath as to the facts, and the évidence 
of the clerk's care in the premises is preserved as a part of the records 
of the court. Similar items, original] y embraced in this pétition, hâve 
since been allowed by the accounting officers of the treasury, as this rec- 
ord shows, 80 that the justice of this item and the plaintiflf 's right to re- 
cover is conceded by défendant. 

6. Of course, the small error in addition of $3 (item 11) against the 
clerk, made in the comptroUer's oflBce, is allowed, just as was the clerk's 
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like error in hîs favor in his pétition disallowed to him heretofore. It 
would seem that one ought not to be compelled to resort to the courts 
of the United States for the correction of siich errors as this. 

7. Item 5 seeks a recovery of $285.40, fées for filing commissioner's 
papers in criminal cases in which there hâve been examinations of per- 
sons for violation of the fédéral statutes, who hâve been held to bail to 
answer indictments or other modes of prosecution in this court therefor. 
Thèse fées hâve been charged at the statute rate of 10 cents for each pa- 
per so filed, but the comptroUer has disallowed for ail filings except a 
single one in each. Thèse papers, the pétition shows and the plea 
admits, were each separately filed, and so marked by the clerk. The 
authority for such preliminary examinations is found in section 1014, 
Rev. St. It is as foUows: 

"For any crime or offense against the United Statea, the ofEender may, by 
any * * * commissioner of a circuit court to take bail, * * * or 
other magistrats of any state where he may be found, and agreeably to the 
usual mode of process againat ofEenders in such state, and at the expense of 
the United States, be arrested and impriaoned or bailed, as the case may be, 
for trial before such court of the United States as by law has cognizance of 
the offense. Copies of the process shall be returned as speedily as may be 
into the çlerk's office of such court, together with the cognizances of the wit- 
nesses for their appearance to testify in the case." 

The provisions of the Code of Tennessee prescribe and regulate with 
great minuteness ail the détails attending such examinations "of persons 
charged with publie offenses" before justices of the peace and other offi- 
cers. Code Tenn. (Mill. & V.) §§ 5844-5900. And section 5898 thereof 
con tains this provision: 

"AU examinations and undertakings by parties or witnesses taken under 
this chapter shall, together with the warrant and other papers, be returned 
by the magistrale to the court at whicb the défendant or witness is bound to 
appear, by the first day of said court. " 

In reality, thèse provisions of the Tennessee Code and of the United 
States Revised Statutes are in no way différent, except that " copies "of • 
"process," instead of " originals," are required to be sent to the court. The 
■Word "process," as used in this section, (Rev. St. § 1014,) muât, ex necesd- 
tate, mean any writ issued by the commissioner for service, and inclndes 
the warrant, the subpœnas, and the mittimus writs, tempoiary and final; 
and the "recognizances" or bonds of the défendant and witnesses in the 
case are equally within the very terms of this statute. AU such fées 
hâve always been allowed, except under a single comptroller, since the 
enactment of the statute in 1853. Besides, the rules of the fédéral 
courts in this state provide that such commissioner at the close of a case 
shall "transmit, as soon thereafter as possible, ail the papers in the case to 
the clerk of the court for inspection and préservation." This matter has 
been the subject of considération by several of the circuit courts. Judge 
Bkewer ruled in Goodrich v. U. S., 35 Fed. Rep. 194, that a clerk was 
entitled to the fee of 10 cents for filing a report required of him by law, 
and a like fee for filing each of the 148 vouchers filed therewith. He 
says; * 



538 ÏBDERAL BEFOETER, vol. 45. 

"It is contended by the goverftment that this report and vouchers should 
bet^enasone paper, and he beallowed for flling that paper only; but in 
tact each voucher was a différent paper, and relnted to a distinct transaction, 
and the statûte allowed hlin, for Ûling and entering every déclaration, plea, 
or othér paper, ten cents. Of course tbis means for each aeparate paper that 
is flled, and theref ore he is entitled to the f ull amount claimed. " 

, In Dimmick v. U. 8., 36 Ped. Rep. 83, the exact question as to filing 
pspers sent up by commissioners was before the court, and the amount 
claimed was allowed for the filing of each paper, on the ground that "it 
was. manifestly the duty of the clerk to file ail the papers referred to," 
and "it was equally his duty to mark thèse papers filed in the usual 
naanner. * * * Il woûld be ah \insafe précèdent to follow the sug- 
gestion bf the comptroller that orily the outside paper or wrapper should 
be filed, the entire package or file being made up of separate papers, al- 
thdugh appertaihing to thé same casé or matter." Upon substantially 
thç .same reasoning thè following .cases hâve been decided against the 
United States: Ermn y. U. S., 37 Fed. Rep. 470-481; Jones v. U. S., 
39 Fed. Rep. 410-412; Minm v. U. S., 44 Fed. Rep. 405. In Van 
Duzeev.U. S.,A1 Fed. Rep. 571, the court thus comments upon the 
ruling of the late comptroller: 

"Thèse were not parts o{ one paper before the commlssioner, but were sep- 
arate and distinct, and they remain so when sent to the clerl;. He is under 
no obligation to fasten them together, and if for convenience he does so, there 
is no magie in a brass fastening, or the more vénérable red tape, wlùch can 
converfc thèse papers intp pne. * * * As 1 can see no légal foundation 
for the bundling theory advanced on behalf of the défendant, the conclusion 
js that the plaintiff is èhtitled to recover the slatutory fee for flling the sev- 
eral papers." 

There is no doubt, therefore, that the petitioner's claim hère is just 
and legàl, and th«i decree in this case should so award. 

8. The item (No. 7) of $29.35, for «opies of orders made by the court 
upon the marshal to bring prisoriers to the court for trial» is confined to 
instances only where the prisonèrs hâve been committed by commissionr 
ers for trial to the jails of côunties other than that in which the court is 
held. After the marshal bas so executed the commissioner's mittimvs 
writ, it isietarned to him, and a copy transmitted to the clerk. Rev, 
St. § 1014. -The writ upon its return iajhnctus officio, and no further serv- 
ice can be hâd under it. The copy filed with the jailer is his. The 
marshal cannot take the prisoner from sueh jail, and transport him, it 
may be for a long distance, without process.. Nor do I think that sec- 
tion 1030 of the Revised Statùtes applies to such cases. It is as foUows: 

"No writ is necessaryto bring into: court, any prisoner oj: person in cua- 
tpéj, or for renaanding him;trpm the court into cuatody; but the same shall 
b|^done on the order of the court or district attorney, for which no fee shall 
be çharged by tne clerk or marshal. '* 

This provision and. (Secitidn 877, Rev. St., above'quoted, are taken 
irom section 3 of the acd; of February 26, 1853^ (10 St. at Large, 169,) 
and were originally a single clause, the first sentence of which applied 
to the summoning of witnessea generally on behalf of the United States, 
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thèir attendance at the court before the grand and petit jùries, as re- 
quired by the court or district attorney, until discharged by the court or 
district attorney. Then foUows the provision. in question, that "no writ 
shall be necessary to bring into court any prisoner or person in custody, 
[meaning, of course, a witnesa held in default of bail,] or for remanding 
him from the court into custody." AU this clause of the original sec- 
tion of the act seems, therefore, to relate to prisoners and witnesses after 
their arrivai, and while in attendance upbn a session of the court. The 
séparation of the provisions into différent sections (877 and 1030) of the 
Revision in no way affects their construction. Rev. St. § 5600. It 
would be unreasonable to présume that this provision was intended by 
congress to impose upon a marshal the burden and expense of transport- 
ing prisoners from distant counties to the court for trial without compen- 
sation, or without the allowance of even such expenses as would be nec- 
essarily incurred by him. Hère the removals were made under an "or- 
der" of the court, as the statute provides. And in construing this stat- 
ute the court, in Ehmn v. U. S., 87 Fed. Rep. 470-487, unhesitatingly 
cornes to the same conclusion, after a careful and painstaking examina- 
tion of the whole subject, and a review of ail the statutory provisions. 
This construction, limiting the opération of section 1030 to the place 
where the court is held, seems to be the only reasonable one which can 
be given without working hardships never contemplated by congress. 
And where the construction of thèse fee statutes "admits of two inter- 
prétations, the words should be construed liberally in favor of the offi- 
cer, and not strictly in favor of the United States. McKinstry v. U. S. , 
40 Fed. Rep. 813, (opinion per Judges Lamak and Pabdee.) Thèse fées 
should therefore be allowed the plaintiff hère. 

9. An item (No. 8) of $600 was disallowed the plaintiff by the comp- 
troUer for "making dockets and indexes, taxing costs, etc.," in cases 
against witnesses for contempt. The fées for such services are prescribed 
by section 828, Rev. St., which gives $3 in a case in which there is issue 
and testimony, $2 where there is issue but no testimony, and $1 in cases 
dismissed or discontinued. The statute is gênerai in its terms, and ap- 
plies to any "cause," making no distinction or exception. The record 
hère shows that thèse cases were brought at the instance of the govern- 
ment, as plaintiff; that they were docketed and indexed just as other 
cases in the court are. In 1 Bouv. Dict. "cause" is defined to be, "in 
practice, a suit or action; any question, civil or criminal, contested be- 
fore a court of justice." In Ermn v. U. S., 37 Fed. Rep. 470, 479, 480, 
where the question whether a clerk was entitled to fées for making final 
records in such cases was decided in the affimative, Judge Speee, citing 
Blyew V. U. S., 13 Wall. 581; Ex parte Keàmey, 7 Wheat. 38; and Hayea 
V. Fischer, 102 U. S. 121, — says: "A proceeding for contempt is a distinct 
and independent suit." And to the same effect is Goodrich v. U. S. , 42 
Fed. Rep. 392-395. This disallowance by the accounting oflBcers can- 
not be properly sustained.and the amount is of course allowed plaintiff. 

10. The item (No. 10) of $6.15 is for entering "respites of jury," or 
orders of continuance from day to day while criminal trials were in prog- 



540 FEDERAL REPORTER, Vol. 45. 

ress. Such orders are not only propér, but necessary, and a convicti m 
at the close of a long trial wonld doubtless be a nullity where the reco: i 
did not show such en tries. Section 828, Rev. St., gives the clerk, "for 
entering any * * * order, continuance, etc., for each folio, fifteen 
centSj"; — the rate of fee charged hère for the work actually done. There 
was no merit whatever in the disallowance by the comptroller, and the 
derk is entitled to judgment for the same. 

11. The remaining item of the pétition is for the recovery of feea for 
making final records in criminal cases, the department disallowances ex- 
tending only to certain portions of such records. In some instances fées 
for recording specified papers are whoUy disallowed, and in others only 
partially so; the accounting officers assuming for themselves to détermine 
the number of folios contained in a given portion of the record, without 
regard to fact. The question of the necessity of making final records 
was not mooted at the treasury, is not denied hère, and of course could 
notbe. Archb. Crim. PL 127; 1 Bish. Crim. Proc. §§905-913; Rev. St. 
U. S. § 760, U. S. Sup. et. Raies, Admiralty 52, LawS. Rule 12 of 
the circuit courts of Tennessee, promulgated in 1864, with others, by 
Judge Tkigg, on the re-establishment of the courts about the close of the 
war, enumerates what in law and equity cases shall be entered upon the 
final record. Blain v. Insurance Oo., 30 Fed. Rep. 667. Thèse records 
were always required at commonlaw, (3 El. Comm. 24,) bave always been 
made in the courts of the United States and of this state until a récent 
actof the législature made them unnecessary except in certain instances. 
But that act, of course, bas no application to criminal records in the féd- 
éral courts of Tennessee. U. S. v. Rdd, 12 How. 861 ; U S. v. Jones, 10 
Fed. Rep. 469; U. S. v. KUpatrick, 16 Fed. Rep. 765. The amount of 
$4.05, disallowed without the assignment by the comptroller of any rea- 
son therefor in bis statement to the clerk, is of course allowed him hère, 
as well as the item of $42, bis fées, charged at the rate of 15 cents per 
folio; under the statute, for the usual captions to the records, and the 
items of $7.80 and $66.30, like fées for recording copirts writs, etc. 
As to thèse last three items, there is really no contest between the parties 
plaintiff and défendant hère, as similar items, originally sued for in the 
pétition, bave been withdrawn because since allowed in Washington. 
There is, however, no doubt whatever that thèse captions and capias 
writs are essentially necessary portions of the final record in a criminal 
case. The sum of $64.70 and $6.90 for entering upon the record the 
bail-bonds of défendants should be allowed. The bail-bond in a crim- 
inal case is the same, in effect, as the defendant's recognizance, the for- 
mer being entered into before an ofiicer authorized" to take bail, and filed 
in the case, and the latter a similar undertaking of record. As to the 
necessity of an entry of the recognizance upon the final record, there can 
be no doubt, and it cannot be that the mère form of the undertaking can 
oreate any difi'erence in this regard. Besides the capias writ, with the 
marshal's return thereon, like the original writ or summons at law, was 
always entered upon the final record, and the bail-bond is technically a 
part of the return of the marshal to the captas, and is returned by him 
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and filed with it. The return always shows when the writ îs executed, 
the arrest of the défendant, and either his commitment for trial, or that 
he was taken before some proper ofificer before whom bail was given, and 
the bail returned to court in defendant's stead, his sureties therein be- 
coming in law his custodians or jailers. The remaining four amounts, 
aggregating $441.90, are fées for entering upon the final record the papers 
filed in the case, and sent to the court by the commissioner, who held 
the défendant in bail upon preliminary examination. As has been seen, 
thèse papers are required by statute to be transmitted to the court and 
filed. They are in fact the written évidence of the origin of the proceed- 
ings in the case. It is a mistake to suppose that the filing of an infor- 
mation by a district attorney, or the return by the grand jury of an in- 
dictment, is the institution of a criminal case where the défendant has 
been previously held to bail. The former can ne ver be filed in court ex- 
cept upon the probable cause shown by a preliminary examination, the 
papers of which are in practice always filed with it, while the indictment 
in such a case is the légal statement by the grand jury of the charge which 
the défendant is already in court to answer either in his own proper per- 
Bon or by bail. Nearly ail the criminal prosecùtions in this court are 
for violations of what is known as the " Internai Revenue Laws of the 
United States." Previous to July 5, 1884, the statute of limitations 
within which such violations could be prosecuted, was five years, but by 
an act of congress approved on this date, (23 St. at Large, 122,) the lim- 
itation, with but few exceptions, was reduced from five to three years', 
the act containing the proviso "that where a com plaint shall be instituted 
before a comnaissioner of the United States within the period above lim- 
ited, the time shall be extended until the discharge of the grand jury at 
îts next session within the district." Under this provision, the date of 
the indictment might not détermine whether the prosecution was insti- 
tuted within the time limited by law, and its commencement must of 
course always be judicially ascertained by the record. It foUows, there- 
fore, that thèse papers, used on such preliminary examinations, and filed 
in the case, become a part of it, and will often contain the sole évidence 
upon which this question can be resolved. Hence, it would seem that 
upon being filed they are portions of the proceedings, and thereby be- 
come a part of the necessary technical record. As such, it is the duty 
of the clerk to enter them upon the final record. His ofiicial oath re- 
quires the clerk to "truly and faithfully enter and record ail the orders, 
decrees, judgments, and proceedings of the court." Rev. St. § 794. 

In Erwin v. U. S., 37 Fed. Rep. 471-489, Judge Speeb allowed fées 
for entering upon the final record the "affidavit of arrest, marshal's re- 
turn, and findingof commissioner of probable cause, * * * commit- 
ment to jail in default of bond, recognizance in cases where given, and 
justification of surety;" being in faCt ail the papers used on preliminary 
examination except the subpœnas and abstract of the testimony taken. 
And in Van Duzee v. U. S., 41 Fed. Rep. 571-577, it was ruled that "the 
final record shall include the order made by the commissioner binding 
the défendant toappear before the grand jury . " Thèse are the only cases re- 
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p<*rtéd siace the act 6f Mdïch 3 , 1887 , 1 ^hme been aBle tô find containing 
rûlings upon this précise question. For the plaintiff, it may well be said 
hère tlhat by no act of bis do thèse papers become a part of'thé record 
of the case, and there isno intimation that there has been any effort on 
his part to make thèse records unnecessarily prolix. He bas rendered 
the sévices charged for, the law prescribes a fee for the sarae, and be 
should be âliowed thèse fées, less the amount charged ($162.80) for re- 
cordin'g subpœnas, which were never, in equity and admiralty, entered 
«pon the final record of a: cause. Rev. St. § 650; Sup. Ct. Ad. Ruie 
No. 52. 

Perhaps tipon this record a décision ought to hâve been rèâcbed at 
once, upon the ground that the défendant has shown no mistake of the 
court in the original approval of the accounts containing thèse fées, as 
held in 77. Si v. Jones, 134 U. S. 483-488, 10 Sup. Ct. Rep. 615, when 
Mr. Justice Lamab, in dèlivering the opinion of the suprême court in a 
suit brought by a commissioner against the United States for his fées, 
eays: 

"The apprbvalof a commissîoner's accouht by a circiiit court of tbe United 
States, undér the act of February 22, 1875, (18 St. 333.) ia prima fade évi- 
dence of the correetness of the items of that account, and, in tiie ai>âence of 
clear and unequi vocal proof of mistalce on the part of the court, it should be 
conclusive." 

But as such a course would leave thèse questions to be hereafter de- 
cided upon the présentation of subséquent accounts, containing like items 
for approval by the court, it has been deemed the better course to thus 
examine the matter at length hère, and the resuit is that upon the whole 
a decree should be entered for the petitioner, in accordance with thefore- 
going findings, for the sum of $1,066, and costs, and it is accordingly so 
ordered. 



Johnson v. Hobart et al. 
(OCrctttt Court, P. Jtinnesota, Thirà BitiAsion. Harch 81, 1891.) 

JUBT— MlSOONDUOT— MbAM AT EZFBNSB OF A PABTT. 

When the jury were sent out it was ang-gested by the court that no provision was 
made by law for furnlshtng meals to tbe jury, and counsel were asked, if it became 
necessaiT to give the jury refreshments, wbether the parties would share the ex- 
pense. Défendants' coùnSel deolined to do se. Meals were subsequently provided 
and paid for by platntifi. Held, that a verdict in fais favor must be set aside. 

At Law. On motion for new trial. 
Ardander & Arctander, for plaintiff. 
D. A. Seacomhe, for défendant. 

Nelson, J. I atn constrained to grant a new trial in this case. An- 
ciently it Was the rule that a verdict was rendered void by thejury'seat- 
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ing and drinking between the chaire of thé court and tHe verdict. The 
origin of this régulation is a little curious. Dr. Gilbert Stuart, in his 
"Historical Dissertation Coneerning the Antiquity of the British Constitu- 
tion," 8ays"that from the propensity of the older Britons to indulge 
excessively in eating and drinking bas proceeded the restriction upon 
jurors and jurymen to refrain from méat and drink, and to be even beld 
in custody, until they had agreed upon tbeir verdict." Jurors in our 
day, perhaps, are not unlike their forefathers; at least the congress 
tbinks 80. This rule in modem times bas been so far modified tbat a 
verdict cannot be impeaebed on account of the jury eating after they 
hâve received the charge, and are sent eut, unless it appears Ihat the 
refireshments were furnisbed at the expense of the prevailing party. 
The congress bas made no provision for furnisbing meals to jurors, ex- 
cept in United States cases; so tbat in ail cases in which the United 
States is not a party the ancient rule appèars indirectly to be favored. 
Meals were furnisbed the jury by the plaintiËf's counsel after they were 
sent eut, and before verdict, and the plaintiff prevailed in the suit. 
I should not ordinarily set aside a verdict and grant a new trial for that 
reason unless it appeared that the defeated party had suffered on tbat 
account; butwhen the jury were sent out in this case it was suggested 
by the court that no provision was made by law for furnishing meal^ to 
the jury, and counsel were asked, if a necessity arose for giving the jury 
refreshments, wbether the parties plaintiff and défendant would share 
the expense, whereupon the défendants' counsel declined to do so. Ail 
trials by jury ought to be effectually guarded against any kind of in- 
fluences by which a party may dérive any possible advantage, and, as 
counsel for the defeated party declined tô share the expense of providing 
refreshments, and the same were furnisbed and paid for by the prevail- 
ing party, a new trial must be granted under the circumstances, although 
it does not appear that the verdict was determined thereby. 

Verdict set aside, and new trial granted; costs to abide event of same. 



Davis »,, Chicago, St. P., M. & 0. R. Co. 

(OlrÇMtt Court, D. Minnesota, Third JCH/vlslan. Maroh 80, 1891.) 

Cabbibbs or Passengers— WnEU the Relation Exists. 

Deoeased and other employés of défendant railroad Company had borrowed 
a car and engine for their own pnrposes, by permission of defendant'syard-master, 
and in the négligent management thereof plalntifl's intestate was killed. Held, 
that the relation of carrier and passenger did not exist, and plaintifC cannot re- 
coTer. 

At Law. On motion for new trial. 

ÏT^Wmm» <fir iScAooiwnaÀier, for plaintiff. 

J, ff. H<nBe, S. L.PerritiySLad C. D. O^Brien, foi deîeaâanl. 
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Nelson^ J. I hâve examined the brief of counsel for plaîhtiff on the 
rdotion, Inade for a new trial. The évidence does not, as claimed by 
counseli prove that the plaintiff's intestate sustained the relation of pas- 
senger at the time of the injury complained of which resulted in death. 
The deceased was an employé of the défendant, off duty, and accom- 
panied othér employés to whom a car had been loaned for the purpose 
of attending a meeting about the employés' own business. The car and 
engine was in charge of Flanagan, who secured the loan of them, or at 
least the car, for the use of the employés; he being the defendant's yard- 
master. Flanagan induced the engineer of a switch-engine to haul down 
the car; the latter being unwilling at first, as he was going off duty, but 
finally was persuaded to do so. Flanagan, from the évidence in the case, 
was négligent in the management of the train; and his négligent act 
caused the injury to plaintiff; but the défendant wàs not responsible for 
his négligence. He was not in the performance of any duty in the line 
of his employment by the défendant, and was not engaged in furtherance 
of the company's business. The négligent act complained of was done 
by Flanagan when the employés on the car were at liberty from their 
service, and pursuing their own ends exclusively. It is the case of an 
employer permitting his employés to take his car and engine, and ride 
for their own pleasure, and négligent management by one of the em- 
ployés. The défendant, in my opinion, is not liable for damages arising 
therefrom. I leave out of view other objections to a recovery. 

Motion for a new trial denied. 



Bangoe Sav. Bank ». City of StillWatee. 

{CircuM Court, D. Minnesota, Third Division. Maroh 31, 1891.) 

Action on Citt Cebtipioatbs — Défenses. 

Where in an action upon a certifioate of indebtedness Issued by acity, and slgned 
by the mayor and clerkj the answer allèges that it was issued wlthout authority, 
and delivered to the plaintiff without considération; that the pretended considéra- 
tion was under a contraot ^Ith a company ai which tbe mayor was a member ; that 
the oontract was frandulent ànd void, and no considération was ever received by 
the cîty, and the issue was in exoess of the powers of the oity, and in violation of 
law; that the certiflcate was not issued in anticipation of the revenue; that before 
it was issued the city, throùgh its oity oounoil and flnancial oommittee, had antici- 
pated the revenue to the f nll extent authorized by law, — it is not demurrable as f ail- 
ing to State a défense. 

At Law. On demurrer to answer. 
Sanders & Bowa-s, for plaintiflf. 
Fayette Marsh, for défendant. 

Nelson, J. Suit is brought by the Bangor Savings Bank upon a cer- 
tiflcate of indebtedness issued by the city of Stillwater, a municipal cor- 
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poration în the state of Minnesota. The complaint allèges that the cer- 
tificate for $7,500 was issued to plaintiff October 29, 1888, drawing in- 
terest at the rate of 6 per cent, per annum, and payable to the plaintiff 
or order on July 1, 1890, at the Fifth Avenue Bank of New York City. 
The certificate is set forth in hase verba, and is signed by G. M. Seymour, 
mayor of the city of Stillwater, and attest, E. A. Hopkins, Jr., clerk of 
the city, with seal attached. This complaint allèges the payment of 
value for the certificate, and the receipt of the samp by the défendant 
corporation, and the defendant's demand for payment, and refusai, and 
asks for judgment, etc. The défendant answers the complaint, denying 
the allégations in the complaint, except that it admits that G. M. Sey- 
mour, as mayor, and E. A. Hopkins as derk, of the city of Stillwater, 
executed the certificate, but allèges that the said G. M. Seymour and 
E. A. Hopkins, Jr., were never authorized by the législature of Minne- 
sota, or by any corporation or body of men, to do so, or to make, issue, 
and deliver the certificate of indebtedness, and that said certificate was 
issued and delivered to the plaintiff without considération, and that 
neither the city of Stillwater, nor any person authorized to act for it, 
ever, directly or indirectly, received any considération for said certifi- 
cate, and allèges that the pretended considération was under certain con- 
tracts made and entered into with P. H. Lemon & Co. That at the 
time of making said contracts G. M. Seymour was a member of this Com- 
pany, and mayor of the city, and interested in said contract, and said 
contract was fraudulent and void, and that no considération was ever 
paid or received by this city, and the same was in excess of the powers 
of the said city, and in violation of law. And further allèges that the 
money was not borrowed in anticipation of the current revenue of the 
city, and that before the issuing of said certificate the city had, by and 
through the actions of its city council and financial committee, in ac- 
cordance with the statute in such case made and provided, borrowed to 
the fuU amount it was authorized by law to do, in anticipation of cur- 
rent revenue, ànd that the indebtedness so anticipated has never been 
paid, and allèges that the défendant was never by law authorized to is- 
sue said certificates. 

A demurrer is interposed by thé plaintiff to the answer, which assigna 
as groUnd of demurrer that the answer does not state faets sufficient to 
constitute a défense. The counsel bavé thoroughly argued thè case, and 
référence has been made to the city charter, defining their power and du- 
ties, and the obligations of the city and its oâicers. While I agrée with 
the plaintiff's counsel substantially upon the law, it requires some proof 
to meet the issues made by the answer. This was recognized by plain- 
tiff's counsel, and he attempted upon the argument of the demurrer to 
introduce an aSidavit as évidence upon what he regarded as an issue 
formed by the pleadings. This affidavit could not be read upon the ar- 
gument, involving only the question of the sufficiency of the answer as 
a pleading. I think the case can be more properly and understandingly 
presented upon the trial, and I therefore overrule the demurrer, and 
give the plaintiff an opportunity to reply in 30 days from the filing of 
v.45F.no.8— 35 
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the Qf4PÏ overrulîngthe 4©païirrer, so the case can be notîced for trial 
at ths June term ofihis court. 

PeHi,urrer overruled, with leave to reply, if thought necessary, within 
30 days. 



United States v. Enqeman d aV 
(District Court, M. D. New York. March 28, 1891.) 

1. COBRTB— PbOOBBDINO TO CONDEMN LaKDS POB UnITBP STATES— WhBRB BrOCOHT. 

A proceoding to condemn lands for the use of the United States, under the pro- 
yislOBsof the actof congress of Aiigu8tl8, 1890, entitied "An act makiug appro- 

grîatldns for fortiflcations and other works of défense, " etc., is properly brought 
1 a district court of the United States. 
8. Emisent Domain — Fox-LOTriNS State PbÀotioe. 

In suoli proueeding the practice should be in substantiel conforialtywith the 
practicé pursued in the courts of the state when similar proceedings are there in- 
stituted. 

At Law. On exception to the jurisdiction. 

The United States filed this pétition in this court to condemn a part 
of Plùm island. The'statute of the Uriited States authorizing the con- 
demnation was the act of August 18, 1890, in which was the provision 
thatthe proceedings wéré to be prosecuted "in accordance with the laws" 
of the stâtë in référence to similar proceedings. The law of New York 
State is the gênerai statute of 1890, (Sess. Laws 1890, p. 566,) the pro- 
vision of which was as follows: "The proceeding shall be instituted by 
the présentation of à pétition by the plaintiff to the suprême court." The 
défendants excepted to the jurisdiction of this court, claiming that un- 
der the words of the two statutes iii question the pétition must be pre- 
sented to the suprême court of the state. 

Thomas E. Pearsall, {É. D. Beiiedid, of counsel,) for défendant. 

Jesse Johnson, U. S. Dist. Atty. 

Benedict, J. This case cornes before the court upon an exception to 
the jurisdiction^ , It is a proceeding in the name of the United States to 
condemn certain land for the use of the United States, under a provision 
of law contained in the act "for making appropriations for fortifications 
a,nd other works of deiense, passed August 18, 18|90." This statute con- 
tains the folio wing provision: 

"Hereafter the secretary of war may cause proceedings to be instituted in 
the name of the Unitçd States in any court having jurisdiction pf such pro- 
ceedings, for the acquirement by condemnation of any land, or right pertain- 
ipg thereto, needed for the site, location, construction, or prosecution of works 
îor ifortiûcations and coàsi défenses; such proceedings to be be prosecuted in 
accordance with the laws rëlating to suits for condemnation of property of 
the States wherein the pi:Oceeding may be instituted/' 

'Reported by Bdward Qt. Benedict, Esq., of the New York bar. 
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The contention on the part of tbè défendant is that the requirement in 
this statute that the proceeding be prosecutèd "în accordance with the 
laws relating to suits for the condemnation 6f property of the states 
wherein thç, proceeding may be instituted" makes it njecessary that the 
proceeding be conducted ! tinàer the statute of the state of New York, 
(Laws 18i90, c. 95,) and in the suprême court of the state. This con- 
struction of the statute would exclude the United States frora ils owfi 
courts, ànd make the acquisition of property for the fortifications and 
coast défenses of the United States to dépend upon the action of the state, 
through the state tribunâls. Such, in my opinion, was not the intén-' 
tion of the statute. Ail that was intended was to require that when pro- 
ceédings for the condemnation of laijd for the fortifications and coast dé- 
fenses of thé United States are takçn in the courts of the United States 
the practice in such proceédings shall be in subsfantial conformity with 
the practice pursued in the courts of the state when similar proceédings 
are there instituted. This construction is confirmed by the provision in 
this statute which authorizés the institution of such proceédings "in any 
courts having jurisdiction of such proceédings." If it had been intehded 
that the words "any courts" as hère used should not include the courts 
of the United States, such intention would bave been manilested by ap- 
propriate language. This view of the law makes it unnecessàry to dé- 
termine whether the state court would hâve jurisdiction of a proceeding 
like this when taken by the United States; proceédings taken for the 
condemnation of real estate by virtue of the state statute of April 4, 1890, 
being limited, by the words of the act, to cases where the pétition is 
filed by a corporation, a joint stock association, the state, and a political 
division thereof, or a natural person. 

The exception is overruled, and the défendants directed to answer in 
five days. 



Floub City Nat. Banc v. Wechselbeeg A ci. 
(Circuit Cmurt, JE. D. Wisocmsin. Maroh 23, 1891.) 

1. CORPORATIOÎÏS— StOOKHOLBBRS' LiABILITT— PARTIES. 

In an action to enforoe the personal liability of stockholders, iinderRev. St. Wls. 
S 1778, for a oorporate obligation contracted when one-half the capital stock had 
nerer been subscribed for, and 30 per cent, thereof had nerer been paid in, the Com- 
pany, thougb a proper, is not an indispensable, party. 
3. Samb— Action at Law. 

The liability is priraary and âbsolute, arlsing upon the création of the obliga- 
tion, and limited only by the debt contracted, and does not fall within the proyision 
of Rev. St. Wis. § 3^4, that the court, "when necessary, " shall cause an account to 
be tarkën of debts due to and tiom the corporation, shaU appoint a receiyer, etc.', but 
may be enf orced by action at law. 
8. Samb'-tPlbawno. 

A complaint in an action to enf orce the personal liability of stockholders, which 
charges that dôfendantà "were ail of the stockholders" of^the corporation, though 

gossibty objefîtlonable, on a, motion to mdke more defisite and certain, wiU not ba 
eld demurrable, as f ailing to charge that défendants were stockholders. 
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At Law. On demurrer to complaint. 
Charles E. Shepard, for plaintiflf. 
Charles Qttarks, for défendants. 

Jenkins, J. The complaint chargea that the défendants filed articles 
of incorporation under the laws of Wisconsin, in whieh the capital stock 
and the number of shares are stated, the corporators to compose the first 
board of directors; and they thereafter assumed to act as officers, and 
published and advertised the incorporation with themselves as officers 
and stockholders, and engaged in business. It further charges the ex- 
écution by the défendants, in the name of the alleged corporation, of 
a certain promissory note, and its delivery for value to one other than a 
member, and now owned by the plaintiff; that at the time of its exécu- 
tion one-half of the stated capital stock of the company had not been and 
never bas been subscribed for, and 20 per centum thereof had not and 
never has been paid in. The action is brought against the défendants 
to recover the note, pursuant to Rev. St. Wis. § 1773, which provides 
that no stock corporation "shall transact business with any other than its 
members until at least one-half of its capital shall bave been duly sub- 
scribed, and at least 20 per centum thereof actually paid in; and, if any 
obligation shall be contracted in violation hereof, the corporation offend- 
ing shall hâve no right of action thereon, but the stockholders then ex- 
isting of such corporation shall be personally liable upon the same." 

Sections 3223, 3224, Rev. St. Wis., provide as foUows: 

"Sec. 3223. Whenever any créditer of any corporation shall seek to charge 
the directors, trustées, or other ofScers or stockholders thereof, on account of 
any liability created by law, lie may commence and maintain an action for 
that purpose in the circuit court, and may, at his élection, join the corpora- 
tion in such action. 

"Sec. 3224. ïhe court shall proeeed therein as in other cases, and, wbea 
necessary, shall cause an account to be taken of the property and debts due to 
and from such. corporation, and shall appoint one or more receivers, who 
shall possess ail the powers conferred, and be subjectto ail the obligations im- 
posed, on receivers by the provision of section three thousand two hundred 
and nineteen; but if, upon the flling of the answer oruponthetakingof such 
account, it shall appear that tjie corporation is insolvent, and that it has no 
property or effects tosatisfysuch creditor, the court may proeeed without ap- 
pointing any receiver to ascertain the respective liabilities of such directors, 
trustées, or other ofiScers and stockholders, and enforce the same by its judg- 
ment, as in other cases." 

The demurrer proceeds upon the grounds (1) that the corporation is 
a needful pàrty défendant; (2) that the liability can only be adjudged 
in equity; (3) that the statements of the complaint are insufflcient to 
disclose liability, whether at law or in equity. 

The first objection is clearly ill founded. The statute in express terms 
provides that the creditor may at his élection join the corporation. The 
liability of the shareholder under section 1773 is primary and absolute, 
attaching upon the contracting of the debt by the corporation. Coleman 
V. White, 14 Wis. 700. It is limited only by the debt contracted by or 
in the name of the corporation, and, as to the creditor, is not affected by 
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présence or absence of assets in the corporation. It does not dépend 
upon the continued existence or life of the corporation, but upon the 
fact that the indebtedness was incurred during its life. Having, by force 
of the statute, the élection to omit, the creditor cannot be compelled to 
join the corporation liable upon the contract with the shareholder liable 
under the statute. The corporation may be joined and compelled to re- 
spond to its contract obligation. It is a proper party, at the élection of 
the creditor. It is nol an indispensable party to an action enforcing 
statutory liability of a shareholder. Sleeper v. Goodmn, 67 Wis. 577 j 
586, 31 N. W. Rep. 335. 

The second objection is of more moment. It was ruled in Bank v. 
FraruMyn, 120 U. S. 747, 7 Sup, Ct. Rep. 757, that when a state stat- 
ute creating a liability provides a spécial remedy, such liability can be 
enforced in no other manner in the fédéral courts. It also goes without 
saying that the fédéral courts will foUow the construction of a state stat- 
ute declared by the suprême tribunal of the state, and that, failing such 
interprétation, the fédéral court may, as to the matter in hand, déclare 
its meaning. It is essential, therefore, to inquire what construction bas 
been placed by the suprême court of Wisconsin upon the statute provid- 
ing remédies in cases of this character. That court bas considered the 
statutes regulating proceedings against corporations in three classes of 
cases: (1) The personal liability of stockholders in a bank, (^Goleman v. 
White, 14 Wis. 700; Clevdatid v. Bank, 17 Wis. 545; Bank v. Chandkr, 
19 Wis. 437 ;) (2) the liability of stockholders for unpaid subscriptions 
to stock, (_Adler v. Brick Co., 13 Wis. 57; Pierce v. Oonstruction Co., 38 
Wis. 253; Pawers v. Paper Co., 60 Wis. 23, 18 N. W. Rep. 20;) (3) the 
spécial liability of stockholders under Rev. St. 1878, § 1769, for the in- 
debtedness of the corporation to laborers, etc., {SUeper v, Goodmn, 67 
Wis. 577, 31 N. W. Rep. 335.) 

There is one feature common to the three classes of cases, — a commu- 
nity of interest in the avails of the litigation. The shareholder in a 
bank is liable for thedebts of a bank to an amount equal to bis holding.- 
His liability is primary and absolute, but the amount realized is for dis- 
tribution among the body of creditors. Likewise the liability of a stock-' 
holder for unpaid subscriptions to stock, while secondary and contingent 
upon failure of assets of the corporation to meet its obligations, is to the 
whole body of creditors, and can be enforced only for the benefit of ail. 
So, also, the liability under section 1769, considered in Sleeper v. Good' 
win, while primary and absolute, is measured, not by the debt, but by 
the amount of stock held by the shareholder. The fruit of liability is 
for distribution among ail the creditors comprehended within the class 
specified in the section. In ail thèse three classes of cases, as was dem- 
onstrated in Coleman v. White, upon gênerai principles, the remedy at 
law was whoUy inadéquate. Equity only could deal with the distribu- 
tion of the fund among creditors, and ascertain and détermine their re- 
spective rights thereto. The court bas held that equity was the only ap- 
propriate remedy to the three classes of cases stated, and that équitable 
proceedings were sanctioned by the statute under considération. That 
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Î8 tlie extent of its rulingi : It did not tïndertake to décide-— ît had no 
odcasion to décide — that the statute was exclusive as to the remedy, and 
limitedito proceedings in equity, when the remedy at law was appropri- 
ate and complète. Mr. Justice Taylor in Sleeper v. Goodimn asserts in 
80 màny words that what had been said by the court theretofore, respecfc- 
ing the necessity of joining the corporation, may or may not be applica- 
ble to an action peculiar to only a part of the creditora. It is clear that 
the suprême court of Wi^oonsin has not determined that the statute pro- 
vides an exclusive équitable remedy ifor ail classes of cases. Failing 
such holding, this court may properly ascertain for itself, in respect of 
proceedings hère, whether the statute contemplâtes such exclusive rem- 
edy. The statute (section 3223) authorizes the joinder of the corpora- 
tion, at the élection of the pursuing creditor. This does not permit the 
omission of the corporation when the liability of the shareholder is con- 
tingent and dépendent, as in tTie second olass of cases above referred to; 
for that wouM sanction the turning of a contingent and dépendent into 
a primary and. absolute liability, which could not hâve been, I think, 
within the intendment of the law. It merely sanctions the joinder or 
the omission of a corporation when it was liable on a contract for the 
amountof which, in wholê or in part, the shareholder was liable under 
the statute. Section 3224 provides that, in actions brought to enforce 
the liability of the shareholder, the court shall proceed as in other cases, 
and, when necessary, may take an aCcount of the debts due to and from 
such corporation, and may appoint a reeeiver. If the corporation be 
found insolvent and without effects, the court, without appointing a re- 
eeiver, may proceed to ascertain the respective liability of directors, trus- 
tées, ofScers, and stockholders, and enforce such liability by judgment. 
Thèse équitable proceedings clearly refer to cases where the liability of 
the shareholder is contingent and dépendent, or when it is sought to 
wind up the affairs of the corporation. This is made clear by the fol- 
lowing section, (3225,) providing in ail such cases for the fair and just 
distribution of the property of the corporation among its creditors in the 
order prescribed. Proceedings to enforce a liability primary and abso- 
lute, and to the whole body of creditors, and limited by the amount of 
stock held, would perhaps be regulated by sections 3221 and 3223. 
Considering that the statute déclares that the creditor, seeking to enforce 
the primary liability of a shareholder under the statute, could join the 
corporation or not, at bis élection, and that as to ail proceedings against 
stockholders the court shall proceed therein as in other cases, it is clear 
to my mind that the législature sought to provide a remedy at law, 
where remedy at law was appropria te, and proceed ing in equity, when 
equity alone was sufficient to the case. ■ I cannot assume that the légis- 
lature would be guilty of the monstrous absurdity of requiring the ap- 
plication of the complicated machinery of équitable remédies when a 
simple remedy at law would suffice. That would be impeachment of 
législative wisdom. As I read the statute, it is elastic, providing remé- 
dies appropriate to ail cases of liability by a shareholder, — a remedy at 
law for a légal demand, a remedy in equity for a right cognizable only 
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in a court of equity. The jurisdiction is concurrent both at law and in 
equity, according to the nature of the relief made necessary by the cir- 
cumstances upon which the right arises. Mr. Justice: Ta yloe déclares 
in Skeper v. Goodwin, with respect to the liability under section 1769, 
that there is no express statute which provides for the form of the rem- 
edy, and in such cases the court must détermine the form. He also as- 
serts that the sections hère considered "do not déclare what kind of ac- 
tion may be maintained by a créditer to enforce a statutory claim against 
a stockholder." If he be therein correct, the court should allow a rem- 
edy at law for a purely légal claim, and proceeding in equity only when 
a remedy at law is inadéquate. Homor v. Henning, 93 U. S. 228; Pat- 
terson v. Lynde, 106 U. S. 519, 1 Sup. Ct. Rep. 432; Stone v. Chisolm, 
113 U. S. 302, 5 Sup. Ct. Rep. 497. The demand hère is one of légal, 
not équitable, cognizance. The liability is not only primary and abso- 
lute, but attaches immediately upon the contracting of the debt by the 
corporation, maturing upon the maturity of the debt incurred. By the 
very terms of the statute, the liability is upon the stockholders existing 
at the time of the contracting of the debt. It does not involve those 
who may afterwards become interested. A transfer of stock would not 
acquit one of liability, nor transfer such liability to his successor in in- 
terest. So, also, liability is to the particular creditor, not to the body 
of creditors. It is measured by the amount of the debt, not by the 
amount the shareholder has at stake in the corporation. It is a sepa- 
rate liability to each individual creditor. Its enforcement is not post- 
poned to the ascertainment of the assets of the corporation, nor dépend- 
ent upon the winding up of its affairs, or the insufficiency of corporate 
a-ssets. It consists with the continued life of the corporation. The share- 
holder, compelled to respond to the creditor for the debt of the corpora- 
tion, may or may not hâve action over against the corporation. That is 
matter personal to the shareholder, with which the creditor is in no way 
concerned. Equity has hère nothing to act upon. There is hère no 
community of interest, no marshaling of assets, no distribution. The 
case involves no one subject of equity jurisdiction. It is a simple ques- 
tion of liability of one party to the other. The remedy at law is all- 
sufficient to the occasion. It is the one that should be pursued. Ken- 
nedy v. Gïbsm, 8 Wall. 498; Caseyv. GaM, 94 U. S. 673; Terry v. lAttle, 
101 U. S. 216; Manufaduring Co. v. BracUey, 105 U. S. 175. 

The deinurrer, lastly, objects that the complaint fails to charge that 
tbe défendants were stockholders. The pleading, thus attacked, in the 
fourth paragraph allèges that at the incurring of the indebtedness the 
défendants "were ail of the stockholders" of the corporation. The allé- 
gation is not spécifie, and would possibly be held objeetionable to a mo- 
tion to make.more definite and .certain. The charge that the défendants 
were ail the stockholders is necessarily an averment that they were stock- 
holders. The statement is perhaps ill-contrived. It is, however, suffi- 
cient upon gênerai demurrer, under the libéral construction of pleadings 
under the Code. The language should be interpreted in the sensé in- 
tended, if it fairly admits of that construction. Spence v. Spence, 17 
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^Yi8. m-, mies v. La Flesh, 59 Wis. 465, 18 N. W. Rep. 435. Possibly 
the liberality in the construction of pleading under the Code bas been 
stretched beyond reasonable limita, and bas tended to produce lack of 
précision in statement, anl in orderly arrangement of the facts. But 
the remedy is foreign to this court. 

The question argued at the bar of the personal liability of the corpo- 
rators failing, ahy subscription to stock has not been considered. It does 
net directly arise upon the pleading. The complaint proceeds upon the 
postulate thàt there is liability under the statute ànd for the causes thereia 
pvovideà. It treats the défendants as shareholders, and avers no failure 
of stock subscription. The demurrer will be overruled. • 



United States v. Albert. 

{Circuit Court, N. D. Florida. y^bruary 17, 1891.) 

1. FoRRBRT — lîiDicTMENT— Evidence. 

Under Rev. St. U. B. § 5431, providing for the punishment of any one who shall 
pass, utter, publish, or sell any falsely made, forged, counterfeited, or altered ob- 
ligation or other securlty of the United States, and Id. § 5413, definlng an obliga- 
tion or other security of the United States to mean, among other things, checks or 
drafts for money drawn by or upon authorized oiHcers of the United States, an in- 
dictment charging that de'fendant did willfully, knowingly, and fraudulently utter 
and publish as true a certain false, forged, and altered United States treasury 
warrant, with intent thereby to defraud the United States, then and there know- 
ing the same to be false, forged, and altered, adequately statea an offense against 
the United States, and tainor defeots thereia will be cured by verdict. 

2. Same — Altekino Pension dnECK. 

An indictment which chîlrgës that a genuine pension oheok drawn by an author- 
ized offlcer of the United States on an assistant treasurer, directing the payment 
of money, was altered and forged by the name of the payée being forged and 
fraudulently plaoed thereon as his indorseiuent, and that défendant knowingly 
and fraudulently uttered and published it as true, with intent thereby to defraud 
the United States, does not state an offense withiu Rev. St. U. S. § 5431, because 
such an instrument is not "an obligation or other security of the United States; " 
nor within Id. S 5431, because it does not suflciently describe any falsely made, 
altered, forged, or counterfeited writing for the purpose of obtaining or reoeiving, 
or to enable any other person tO obtain or reçoive, directly or indlrectly, from the 
United States or their ofaoers, any sum of money; nor within Id. § 5418, because it 
does not sufflciently describe any altered, forged, or counterfeited writing, for the 
purpose of defrauding thé United States. 

3. Samr— Evidence— FoROBD Indorsement of Treasurt Warrant. - 

Under au indictment charging défendant with uttering and publishlng a certain 
false, forged, and altered United States treasury warrant, évidence that défendant 
negotiated a genuine oheok drawn by an authorized offlcer of the United States 
upon an assistant treasurer, directing payment of monoy, upon which there was 
Uie forged indorsement of the name of the payée, is insuffloient to sustain a Vb 
dict of ffuilty. 

■At Law. Indictment for forgery. On motion for new trial. 

/. M. Stripling, U. S. Dist. Atty. 
H. Bisbee, for défendant. 

Pardee, J. The défendant was tried and convicted under an indict- 
iiient of which the foUowing is a copy of the material portion: 
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"Did then and there willfuUy, knowingly, and fraudulently ntter and pub- 
lisb as true a certain false, forged, and altered United States treasury war- 
rant, with intent thereby to defraud tho United States, he, the said J. W. 
Albert, then and there knowing the same to be false and forged and altered, 
which said treasury warrant, with the indorsements thereon, except the 
printed notice and other parts which are mutilated, and to the grand jurors 
unintelligible, is in the words and flgures following: 

Sa United States "'No. 956,140. 

2 1 "'Chicago, III., Dec. 19th, 1888. 

o& Ageney for " 'The Assistant Treasurer of the United States, . 

•?! „ , _ Chicago, m.: S. 

gS^ Department oi « «Pav to the order of William H. Chaddock forty- ? 

Ill theinterior. fi ve 00/100 dollars— $45. S 

|S3 "'M. A. MULLIGAN, 

^i% Paytag Pension. " 'U. S. Pension Agent.* 

— "Which said warrant, except the printed notice, which is mutilated, and 
other parts which are unintelligible to the grand jurors, is indorsed as follows: 
' William H. Chaddock, Payée. W. E. Moore, Agt. Pay H. R. Symonds & 
Co. for collection for account of the National Bank of Columbus, 6a. Geo, 
W. Dlllingham, Casbier. Geo. W. Dillingham, Cashr.' — the remainder 
of the written and printed matter on said warrant being unintelligible to the 
grand jurors, contrary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the United States. And the 
grand jurors aforesaid, Upon their oaths aforesaid, do further présent that 
heretofore, to-wit, on the 19th day of December, A. D. 1888, a certain order 
for the suEtt pf forty-five dollars was made and signed by M. A. Mulligan, U. 
S. pension agent, whereby the assistant treasurer of the United States at Chi- 
cago, III., was required and directed to pay to the order of William H. Chad- 
dock the aforesaid sum of forty-five dollars; that the aforesaid order was aft- 
erwards falsely and fraudulently altered and forged bythename of the said 
William H. Chaddock, being falàely and fraudulently forged, placed thereon 
as his indorsement; that afterwards, to-wit, on the 24th day of December, A. 
D. 1888, one .T. W. Albert, in the county of Gadsden, within the district afore- 
said, and within the jurisdiction of this court, did then and there willfulty, 
knowingly, and fraudulently utter and publish as true the aforesaid fraudu- 
lent, false, forged, and altered order, then and there well knowing the same 
to be fraudulent, false, forged, and altered, as aforesaid, with intent thereby 
to defraud the United States, which said order, with the indorsements thereon, 
except such parts thereof as are unintelligible to the grand jurors, is in the 
words and flgures following, to-wit: 
•"No. 956,140. 

"'CmcAGO. III., Dec. 19. 1888. 
" 'T?ie Assistant Treasurer of the United States, Chi- 
cago, m. : 

"'Pay to the order of William H. Chaddock forty-fiva 
00/100 dollars— $46. 

"'M. A. Mttlugan, 

"•U. S. Pension Agent.' 

"Said order, except the printed notice which is mutilated, and other parts 
which are unintelligible to the grand jurors, is indorsed as follows: 'Will- 
iam H. Chaddock, Payée. W. B. Moore, Agt. Pay H. B. Symonds & Co. for 
collection for account of the National Bank of Columbus, Ga. Geo. W. Dii> 
LiMGHAH, Casbier. Geo. W. Dillinghau, Cashier;' the remainder of this 
written ànd printed matter on aaid warrant being unintelligible to the grand 
jurors." 
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î-Thè juiy having found a générai verdict of "guilty as charged," the 
defétodaiit has filed a Consolidated Uiotion in arrest of judgment and for 
a heW'ïl^ar !on many grôlinds, blït sùbstantiâlly as folio ws: (1) That 
the indiqiiriéntdescribes no offensé against the United States, nor any 
offense pynishable under any of the laws of the United States. (2) 
That the indictment, and eachcount thereof, in its charges is vague, in- 
definite, and répugnant, to such an extent that no sentence can be im- 
posedbttthô Verdict rerîdered under any statute of the United States. 
(3) Bedauèe of alleged errors on the trial of the case in regard to the 
admission of évidence. 

The flrst connt substaiiiiàlly charges that the défendant — 

"Did willfully, knowingly,,.and fraiidulently utter and publish as true a 
certain, lalse, forged, andaltered United States treasury warrant, witli intent 
thereby to defraud the United States, he, tlxe said Albert, tijen and there 
knowing the Sameto bèfaJseV forged, and aïtered. " 

—Which said treasury warrant is described as an order or check drawn 
by a United States pension agent upon thé assistant treasurer of the 
United Staieâ for the payrnént bf a certain suin of monèjr. Section 5413 
pf the,,Èévîsed Stetijtes Sçpnes an obligation or other sdcurîty of the 
United States, among.other;things, to mean checks or, â^afts for mpney 
drawn by or upon authorized officers of the United States, and section 
5431, Rev. St.,proVides'for the pnhishment of "any one who shall pass, 
publish, Titter, or sell, oï keep in their possession, or concealed with like 
intent, any falsely màdé, .fcrgéd, èounterfeited, or altered' obligation or 
other security of the United States." Exàctly why the offense charged 
in the first count of the in4ictment does not corne under section 5431 is 
not apparent, ■ It seenas to; be clear that, except for minor defects, which 
are probably cured by verdict, the first count of the indictment includes 
an offense against the Uûited/States punishable by the law of the United 
States. 

The second. count qf the indictment charges that agenuine order or pen- 
sion check, isaued by an anthorized ofScer of the United States, whereby 
the assistant treasurer of the United States at Chicago, 111. , was required 
and^irected to pay to the ordér of William H. Chaddock the sum of $45, 
was afterwarda "falsely and fraudulently altered dhd forged by the name 
of the said William H. Chaddock being falsely and fraudulently forged, 
j)laced thereoii as his indorseniènt." That the défendant willfuUy, know- 
ingly, and fraudulently did uttér and publish as true the aforesaid fraud- 
,ulent,.fal8e, forged, apd altered , order, then and there well knowing the 
same to be falsely and fraudulently altered, as aforesaid, with the intent 
thereby to deflfaud the United States. The offense attempted to be de- 
scribed bjr this count is the utterance of a forged and countérieited in- 
dorsement of the payee's hamé upon a genuine pension check or order 
drawn by ail aulhorizedofficerof the United Sta tes. ' ^ 

It is contè'ndèd in this casé that there is no lâw bf the United States 
which makes ah offensé of forgirië and çounterfeitirigtiïe n^me of a payée 
of,a pension check, or for ftaudulentl^ uttering such forged indorsement 
upon a pension check. în the circuit court of the United States, so far 
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as the cases hâve been brbught to our attention, there seems to be a di- 
versity of views with regard to this questioQi In the district court o^ 
Minnesota, in 1874, where it was sought to maintain an indictment for 
such an offense under the first section of the act of congress approved 
March 3, 1823, (3 St. at Large, p. 771,) now section 5421 of the Re- 
vised Statutes, it was contended that the indorsement charged as forged 
was within the term "or other writing," mentioned in said statute; but 
the court held: "The words 'or other writing, ' are found in connection 
with a çlass of instruments, as a deed, power of attornej', order, receipt," 
etc., and refer to other instruments not specifically enumerated in the 
section. In other words, the statute was considered as restricted to 
other writings of the same nature as those specifically mentioned, and 
the indictment was quashed. In the western district of Tennessee, in 
the case of U. S. v. Jdly, 37 Fed, Rep. 108, the forgery of an indorse- 
ment upon a treasury warrant was held to be a forgery of the warrant 
itself, and punishable under section 5414 of the Revised Statutes, which 
déclares the punishment for forging or counterfeiting United States obli- 
gations or securities. The judge said: 

"The next objection is that the indictment is only fot the forgery of an in- 
dorsement upon the post-bfBce warrant, which is not within the Revised 
Statutes, (section 5414,) but is at tnost only a common-law or state offense, of 
which this court has no jurisdiction. This is a very narrow view of the 
statute, and trims ittodiménsionsthat would very materially impair its useful- 
ness, and léave ttie obligations and securities of the Uniied States at the mercy of 
forgeis and counterfeiters. I do not comprehend why the name of ihe payes 
is not asmucti a part of the instrument as that of him who, in behalf of the 
United States, signs tlie warrant or checlc. * * * The very faet that the 
warrant is raade payable ' to prder, ' ralhcr than «to bearer, ' when it would 
pass by delivery, like a bank-note, shows that tliepractice of so writing them 
is intended to bring the indorsetnent within the protection uf the law against 
forgery. It constitutes about ail the value there is in so writing them, and 
the writing of the name of the payée falaely and fraudulentiy on tlie back is 
just as much a forgery of the instrument as any other false writing concern- 
ing it would be. It is in every légal sensé a part of the instrument Itself." 

Sectioil 4765 of the Revised Statutes providea as foUows: 

"Sec. 4765. P^pon the receipt of such voucher, properly executed, and the 
identity of the peiisioner belng estàblished and proved in the manner pre- 
sciibed by the secretary of the interior, the agent for the payment of pensions 
shalt immediately draw his check on the proper assistant treasurer or desig- 
nated depositary of the United States for the amount due such pensioner, 
payable to his order, and transmit the same by mail, directed to the address 
of the pensioiier entitled théreto; but any pensioner may be required, if 
thought proper by the coinmissioner of pensions, tpappear persoually, and 
i-eceive his petiâjôrt." 

— From which it is seen that the law authorizes a pension agent to draw 
his cheek on the proper "assistant treasurer or designated depoaitary of 
the United States" for the amount due a pensioner, and payable to his 
order. Where Suqh a Check is drawn, when is said check complète? 
When does it becomean instrument upon which the assistant treasurer 
eau p^y? Before indorsement by the psiyee the check authorizes the 
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paymerit "of no money, and no money conld be rightfully pâid on ît. 
The inference is strong that the check, issued and made payable to the 
order of the pensioner, is not a completed instrument until the pensioner 
has indorsed it. If the pensioner's indorsement is a part of the instru- 
ment, and it be forged, why does not the whole instrument become a 
forged and counterfeited instrument? On the other hand, it is to be 
Doticed that March 1, 1889, ex post facto for this case, congress enacted 
that a check or checks drawn by a pension agent in payment of pension 
due and mailed by him to the address of the pensioner shall constitute 
payment within the meaning of Rev. St. § 4765, in the event of the 
death of a pensioner subséquent to the mailing, and before the receipt, 
of said check. And in Rex v. Arsœtt, 6 Car. & P. 408, it was decided 
that the forgery of payee's indorsement on bill of exchange did not con- 
stitute a forged bill of exchange. Authorities on this Une can probably 
be multiplied. Section 5421, originally found in statute of 1823, pro- 
vides — Mrst, for the forging and counterfeiting of any "deed, power of 
attorney, order, oertificate, receipt, or other writing for the purpose of 
obtaining or receiving, or of enabling any person, either directly or indi- 
rectly, to obtain or reçoive, from the United States, or any of their of- 
ficers or agents, any sum of money;" second, foi uttering or publishing 
as true "any such false, forged, altered, or counterfeited deed, power of at- 
torney, order, certificate, receipt, or other writing, with intent to defraud 
the United States, knowing the same to be false, altered, forged, or 
counterfeited." 

The indorsement of the name of the payée upon a pension check is a 
writing in the nature of an order, as well as in the nature of a receipt. It 
is an order to the assistant treasurer to pay the contents of the check to 
the indorsee, and without which no payment can properlybe made upon 
the check. It is a writing which, with the check, constitutes, in the 
hands of an assistant treasurer who has paid the contents of the check, 
a receipt or voucher good against the United States, as well as against the 
payée. It would seem, therefore, clear that if section 5421 is restricted 
to "other writings" of like kind and nature, then the forgery of the 
payee's indorsement upon a genuine pension check would be a writing 
or instrument clearly embraced within the words "other writing," men- 
tioned in the statute, and be fuUy within the scope and purview of the 
statute. Section 5418 of the Revised Statutes, first enacted in 1866, 
(14 St. p. 12,) provides: 

"Every person who falsely makes, alters, forges, oï counterfeits any bid, 
proposai, guaranty, offlcial bond, public record, aÉdavit, or other writing, 
for the purpose of defrauding the United States, or utters or publishes as true 
any such false, forged, altered, or counterfeited bid, proposai, guaranty, of- 
ficiai bond, public record, affldavit, or other writing, for such purpose, Icnow- 
ing the sarae to be false, forged, altered, or coupterfeited, " etc., "shall be 
punished," etc. 

In the case of U. S. v.Bamey, 5 Blatchf. 294, it was held that the crime 
of forg«ry, denounced in the first and second sections of the statute of 
1823, section 1 (now section 5421 of the Revised Statutes) was coufined 



UNITED STATES V. ALBERT, 557 

to instruments designed for the purpose of obtaining money from the 
United States. And in U. S. v. Lawrence, 13 Blatchf. 211, it was said 
that the above section (5418) was enacted in conséquence of the décision 
in U. S. V. Bamey, from which it may be inferred that the section was 
intended to punish the crime of forgery of instruments designed for the 
purpose of defrauding the United States otherwise than by obtaining 
money directly from the United States, or any of its agents or offieers. 

We conclude that section 5431 was intended to and does cover the 
offense of "uttering forged obligations or securities of the United States;" 
that section 6421 was intended to cover, and does cover, the offense of 
"uttering any forged writing, made for the purpose of obtaining or re- 
ceiving, or enabling any other person, either directly or indirectly, to re- 
çoive, from the United States, or of any of their offieers or agents, any 
sum of money;" that section 5418 was intended to cover, and does 
cover, the offense of "uttering or publishing as true any false, forged, ot 
counterfeited writing, intended for the purpose of defrauding the United 
States otherwise than by directly or indirectly obtaining money from the 
United States, or any of their offieers." 

It seems to us that section 5421 is the section under which the de- 
fendant in this case should hâve been prosecuted for the matters con- 
tained in the second count of the indictment. However that may be, 
we conclude that the said second count charges the issuance of a gen- 
uine order for the sum of $45, made and signed by M. A. Mulligan, 
United States pension agent, whereby the assistant treasurer of the United 
States at Chicago, 111., was required and directed to pay to the order of 
William H. Chaddock the aforesaid sum of $45; that the aforesaid order 
was afterwards falsely and fraudulently altered and forged by the name 
of the said William H, Chaddock being falsely and fraudulently placed 
thereon as his indorsement; and that afterwards, to-wit, the said Albert 
did utter and publish the same; and that this count cannot be sustained 
under section 5431, because it does not sufficiently describe any falsely 
made, counterfeited, or altered obligation or other security of the United 
States; nor under section 5421, because it does not sufficiently describe 
any falsely made, altered, forged, or counterfeited writing for the pur- 
pose of obtaining or receiving, or of enabling any other person, either 
directly or indirectly, to obtain or receive, from the United States, or 
any of their offieers or agents, any sum of money; nor under section 
5418, because it does not sufficiently describe any altered, forged, or 
counterfeited writing, for the purpose of defrauding the United States. 
The said count is undoubtedly déficient in other respects, and is open to 
criticism for vagueness, uncertainty, and repugnancy. 

On the trial of the case, the first count of the indictment was without 
évidence to sustain it, except by the proof of a genuine check by an au- 
thorized agent of the United States upon an assistant treasurer for the 
payment of pension money, upon which was a foi^ed writing placed, tg- 
wit, the name of the payée. In our opinion this évidence is notsufB- 
cient to sustain a verdict upon this count. On the whole case, we con- 
clude the first count of thé indictment to be good after verdict, the seo 
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ond to be bad, and th^t the conviction on the ôrst count is contrary to 
the évidence. 

The motion in arrest of judgment will be denied, and the motion for 
a new trial granted. 

SwAYNE, J., concura. 



United StateS v. Geimm. 
ICireuit Cw/aty ^- J>- M:i8SovH, E. D. Maroh 81, 1891.) 

1. PosT-OreiOïi— Obsoenb Piotures— Iîtdiotment. 

The offense of mailing a letter containlng information where or how obscène pio- 
tqrës,' etc., may be procured, created t^y Rev. St. U. S. § 3898, is complète wheu the 
letter is deposited, and .an iodictment tnerefor is net insufflcient because it fails to 
allégé that the letter aètually oonveyed the information to a particular person or 
persons. 

8. Samb. : 

Though an Indiotmént under Rev. St TJ. S. % 3898, cbarging the mailing of a let- 
ter containlng information concerning obscène pictures, would be sufficient if it f ol- 
lowed the language of the statute, yet if it goes f urther, and sets out the language 
of the letters, which do not on their face purport to convéy such information, with- 
out also settlng out the otber extrinsio facts upon wbioh the government relies, the 
allégations are répugnant, and au objection on the ground of uncertalnty will be 
Bustained. 

Ai Làw. 

The daùse of section 3893, as àiiiended September 26, 1888, under 
which tlîe indictment was framed, is in substance as follows: 

"Évery written or pirihted card, letter, * * * or not ce of any kind, 
giving information, dii-ectly or indiréctiy, where or how, or of wliom, or by 
what meanà an "obscène, lewd, or lascivious bock * * * or picture, 
* *■ *: may be obtaiiied or made, * • * are hereby declared non-mail- 
able matter.and shrill not be cqnveyedjin the mails;" and any person "who 
.shivll kiuowingly deposit, or cause to be deposiled, for miiiling or delivery, 
anything duc-lared by tlils section to be non-mailable matteri * * * shall 
for each and every ôiïénsé be flned," etc. 

The first cGunt of the indictment was as follows: 

;*'The grand jurera of the United Statea * * * lipontheiroaths présent 
that oné William Grimtn, late of said division of said district, heretofore, to- 
wit, on thpiiSil day of themonth of July, in tlie year of OurLord eighteen hnn- 
dred and nî'iietyi did then and Ihere unlawfully, felonionsly, and knowingly 
'deposit, andcatise t» be deposited, in the po^it-offlceof the United States atSt. 
Louis, Missouri, for mailing and delivery, a wrltien and printed letter and no- 
_tice> giviiig,. information, dhectly and indiréctiy, to one Robeit W. McAfee, 
where.how, and of wliom,. and by wliat means, obscène, lewd, and lascivious 
pictures, papers, and prlnts, of an indécent charactèi*, ànd intended for and 
àdap*tfed for an indécent and immoral (ise; might be bbtaihed, which said letter 
and noticàe Was then and thère non-mailàble matter, and was theii and tbere 
contaJnêd in^an envelopeand wrapper, bearing and having thereon theaddress 
flnd superscription.following, to-wit> 'Mir^iHerman Huntress, care of Bâtes 
Houseï Indianapoli£f,Inid.,' aqd w.tiich said letter aud notice is of the foUowing 



UNITED STATES V. GiSlMM. ' 559 

ténor: '■Wm.Grimni, Pbtogïaphand Are Studio, N.E, Cor. of Jefferaon ave- 
nue and Olive Street. St. Louis, July 22, 1890. Mr. Huntress, Riohmond— 
Dhar Sib: I received your letter tliis morning.: I will let you havethera for 
$2.00 per doz, & $12.50 per 100. I hâve about200 négatives of actresses. Ke- 
spectf ully, Wm. Gbimm, ' — contrary to the forœ of tlie statutes of the United 
States in sucli case made and ptovided, and against its peace and dignity." 

The second count related to the same transaction,. and was in ail re- 
spects like the first, except it omitted the words "to one Robert W. Mc- 
Afee," and did opt aver to whom the information about obscène pictureia 
was given. 

The third and fourth connts were like the first and second, respect- 
ively, but they, related to anolher lutter of the same import as that set 
ont in the first count, whioh was deposited in the mail and addressed to 
"Wm. Watere, çare.W:. S. Campbell & Co., Clarkaville, Texas." 

Crep. Z), JÎ%noi<fe, U. S. Dist. Atty. 

L. A. Steber, for defendaijt. 

THÀYiÉE, J., (afler àçtd'hg thefadsaaùhove.') The défendant bas madé 
four objëctibtts to thé iiidîctment, but they may be reduced to two: 

■FiMJ[ In the first place, itis claimed that the second and fourth connts 
are bàd, bëcause they do not allège the gîving of the prohibited informa- 
tion "toânyparticularjjersbh or persons." This objectipn I thinkisnot 
tenable. The ofifensé consists in depositîûg in the mail a letter ornotîce 
containing information of a certain sort, to-wit, information where or how 
obscène pictures, etc., niay be procured. The offense is evideritly corii- 
plete when a letter or notice giving the prohibited information is depos- 
ited in the mail, duly addressed to a certain perâon. It is immatèrîal 
whether the information cotitained in the letter ever reaches the pei^on 
addressed. If it was intended to reach him, and the letter was depos- 
ited with such intent, a.nd it contains the prohibited information, Mof 
the éléments of the offensé are présent. I can conçoive of no good rea- 
fion why the pleader shoùld be compelled to allège that the letter con- 
veyed' the information to a particular person or persons, when it is not 
ëssential tb prove that fact on the trial. It seems to me quite sufScient 
to allège, as is done in the second and fourth counts, that the défendant 
knowingly deposited in a given post-office for mailing a letter giving such 
information as the statute prohibits, and that the letter was addrésSed to 
a certain person, giving his name and àddfess. It must be cônclusively 
presumed from the fact that a letter containing the information was know- 
ingly deposited in a given post-office, duly addressed to a certain person, 
that the sender intended to impart the information which the letter con- 
tains to the party addressed. 

Second. In the second place the défendant objects generally to ail the 
counts, because they are "vague, indefinite, and uncertain." The force 
of this objection lies in the fact that while the several counts allège that 
the letters gave information " where, how, and of whom " obscène pictures 
might be obtained, yet the counts also set out m hssc verba the several 
letters, and they do not on their face appear to convey the objectionable 
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information attributed to them. When one part of an indictment allèges 
that a document gives or contains certain information, and the document 
is then set ont in full, and nothing therein shows that it conveys the in- 
formation averred, thereis certainly great force in the objectior. that such 
an indictment is too uncertain to be upheld. Now it is true that the 
allégations of this indictment are not absolutely répugnant. While the 
letters on their face do not purport to convey any information concern- 
ing obscène pictures, it may possibly be shown by extrinsic évidence 
that they do convey such information; that they were written :n answer 
to letters making inquiries where such pictures could be obtained. But 
it is not necessary that the allégations of an indictment should be abso- 
lutely répugnant to render it bad. It is sufficient to render it vulnéra- 
ble on demurrer that the averments are so far inconsistent as to make it 
uncertain^ from an inspection of the bill, whether an offense bas or bas 
not been committed. It appears to the court that the averments of this 
indictment are to that estent contradictory and uncertain. 

It was suggested in argument that an indictment drawn under section 
3893 in the language of the statute is valid, and that it was wholly un- 
necessary to set out the letters in full, as was done by the pleader. It is 
unnecessary to décide, however, whether the same rule applies to an in- 
dictnqent like the présent for giving information through the mail, where 
obscène books or pictures can be obtained, that applies to an indictment 
for depositing obscène books, papers, or letters in the mail. It is well 
settled that in cases of the latter kind the obscène publication complained 
of need not be set out in full. Words of gênerai description will suffice. 
U. S. y. Foote, 13 Blatchf. 418; U. S. v. Olarke, 38 Fed, Rep. 500. The 
difliculty in the présent case is that the pleader did not content himself 
with declaring in the gênerai language of the statute, even if that would 
bave suflSced. He has set out the letters in full, and thereby thrown 
discrédit on the allégation that they give information where obscène pic- 
tures can be obtained. If it was deemed essential to set out the letters 
in full, then, as they do not on their face purport to give information 
such as the statute probibits, the pleader should bave set out the other 
extrinsic facts upon which the govemment relies, to show that they con- 
veyed information denounced by the statute. Such seems to bave been 
the mode of pleading adopted in U. S. v. Whittier, 5 Dill. 35, and I think 
it is correct. 

The demurrer will be sustained. 
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United States v. Smtth. 
{Vlstrîet Oowrt, E. D. WisconHn. Maroh 28, 1891.) 

1. UBING HAII.S TO DHFSAtTD— InDIOTMBNT. 

An indictmentchargring défendant witb a actieme to defrand, intendlng to engage 
apartmente to be f urnished and decorated as a Chinese physiclan's office, and to 
represent to varions persons through newspaper advertisements, clrculars, and let- 
ters, to,be sent through the post-office establishment of the United States, that he 
-was a Chinese physician, well skilled in the science of medicine, etc., and havihg 
devised the aforesaid scheme to defraud, to be eflected b^^ openlng correspond- 
ence with Tarions persons by means of the post-office establishment of the United 
States, did in and for executing said scheme and in attempting so to do deposit in 
the post-offlce, to be sent, etc., a certain letter, etc., is insufflcient to charge an of- 
fense under Rev. St. U. S. S 5480, amended by 35 St. 873, because it fails to chargé 
an intent to nse the mails to defraud ôtherwise than by implication or récital 
Samb— PicTiTions Namb. 

The «harge of such an unezecuted scheme is not a sufflcient allégation that def end- 
ant yras engaged in an unlawful business to bring the assumption and use of a&d 
reqliest to be addressed by a fiotltious name within Rev. St. % 5480, subsec. â, and 
make it an offense. 

At Law. 

Elihu (Mman, U. S. Dîst. Atty., and C. S. Carter, Asst. XJ. S. Dist. 
Atty. 

J. V. Qxiarlea, for défendant. 

Jenkins, J. The Revised Statutes (section 5480, as amended by 25 
St. 873) provides that— 

"If any person, having devised or intendlng to devise any scheme or artifice 
to defraud, to be eflected by either opening or intendlng to open correspond- 
ence or communication witb any person by means of tbe post-ofiSce establish- 
ment of the United States, or by inciting such other person to open commu- 
nication with tbe person so devising or intendlng, shall, in executing or at- 
tempting to exécute such scheme, deposit in the post-offlce for transmission 
by mail any letter, packet, writing, circular, pamphlet, or advertisement, or 
shall recel ve any such therefrom shall be punished," etc. 

Subsection 2 of section 5480, as amended, déclares that — 
"Any person who in and for conducting, promotlng, or carrying on in any 
manner by means of the post-offlce establishment any scheme or device as 
above mentioned, or any other unlawful business whatsoever, shall use, as- 
sume, or request to be addressed by any fictitious, false, or assumed title, 
name, or address, or name other than bis own proper name, or shall take or 
receive from the post-offlce any letter, postal-card, or packet addressed to any 
such fictitious name, shall be punished, " etc. 

The indictment contains three counts, — the first two preferred under 
tbe first provision of the section, the third count under subsection 2. The 
défendant demurs separately to each count that no offense is stated within 
the compréhension of the statutes to which the indictment is addressed. 
The first two counts are alike, except as to the time of the offense, and 
may be considered together, It is therein charged that the défendant 

devised a scheme to defraud varions persons, and particularly , 

eut of a large sum of money by means of false pretenses and fraudulent 
représentations, with intent to obtain such money without considération, 
v.45F.no.8— 36 
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and to convert it to his own lise; the défendant intending in and by said 
scheme to engage commbidious àpàrtraerits as a place of business on 
Grand avenue, in the business portion of the city of Milwaukee, the 
apartments to be furnished and décorated Witli designs and devices in 
imitation of Chinese articles, se as ta represent a Chinese physician's of- 
fice, and t6 falsely and fraudulently represent to the person mentioned 
und others-— .' 

"Thrpqgll newspaper adveirti'sements, circUlars, and letters, to be sent 
tbroûghtlie post-office èstaèlishmeiit of thç United Statei, tha,t he was a Chi- 
nese physician, well akilled in the science of meilicine, and pussessed.superior 
knowledge and ability in liealing and in presoribing refflédies for varîous bod- 
ily djseasirâ of' — and of bthéî'si ^tid, tbat he possessed certain rare Chi- 
nese hérba ând medicines pf.great curativépower and valiié in the treatment 

of diseases whereof and others wereafflicted, and that for certain, mon- 

étary considération to be paid him he coùldiand would cure -^ and others 

of théirdiàeasés by meàns qf such herbS apd dédicinés to be prescribed by 
him, and thus by false pretehses arid ireprèsentations to induce -^-— — and 
others to pay him large suma of money, without other considération therefor, 
and to convert the same to his own use; the défendant well knowing, as the 
t&ai& weroj .that he was not»» Gliinese physician, or a physician of any kind; 
that he hàdnbskill in the science ôf mèdiciiie; that he had ho spécial knowl- 
edge or ability in treating or prescribing remédies for the diseases of -^ — ^— 
or of others; that he possessed no Chinese herbs or medicines; that the pre- 
tended Chinese herbs and medicines had no curative power or value what- 
eyer in thç trefttnient of the idiseases of-,-; — ■ — ; or other?; that he could not 
cure her or them of their diseases; and that he intended to obtain her and 
their money by the stated false pretenses and fraudulént représentations, 
v^ithodt'èlylhg ôtKér çonsid'efktion therefor, and to coii^^ërt such money to 
his own iiàè.'" 

The indictnient thenproceeds tostate that the defendant-:- 
"Having theretofore deviaed^ as aforesaid^ the aforesaid schemè to defraud, 

to be efCected by opening correispondénce with said ^-^ and said other per- 

sons by means of the post-offlce establishment of the United States, and by in- 

citing the said and said other pèrsons; to open commuaication with 

him," did, in aud for executing said scheme, and in attempting so to do, on, 
etc., deposit in the post-offlce, to be sent to the said — ^— , a_certain letter, etc. 

It is objected to thèse counts of the indictment (1) that the. charge is 
defeCtive, in that it is not alleged that it was part of the sChenie that it 
shonld be effected by operiing or inçiting to cbrrespondence by mCans of 
tfeç' postal estai>Hshment| and, if this objection beuritenable, (2) that the 
éch'eme alleged, although' designed tp be accomplished by means of the 
postal establishment, fails to disclose a fraud upon any one. . 
' tbé constituent^ of the offense are three in humbêr; (1) The scheme 
tô defrau^ ; (2) as an esseutial part' 6i the sçhème, the opening, or design 
ib open, côrresponàènce by mail; (3) iri exécution of the scliëmé, thé de- 
pbsit in oi: tiakibg ffom the pôst-officé a letter. U. S. V. Wootten, 29 Fed. 
]^p. 702; U. É.v. Hoejlinger, 33 Féd; Rep. 469. ' ' ;;^ / 
' The purpose of the làw is to prohibit mail facilities iii'ai^d'of fraudu- 
lént schemeë. It is not clear why the design to use the mails was re- 
qiiired as a coinstituent élément of the offense. Thèreby the statùte me'as- 
urably defeiais ils purpose, since the mailmay be xiséà in àid of fraud- 
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nient practice&if.the intent so to use wasjjot part of the schéma to dp- 
fraud. But ita lëiacripta est, and, it must be administered as declared. 
The pleading an offense under the statuts, was considered in U. S. v. 
Hess, 124 U, S. 483, 8 Sup. Ct. Rep. 571. It was there ruled tbat ail 
the material facts and circumstances embraced in the définition of the 
offense must be stated; that no essential élément of the crime can be 
omittôd without destroying the whole pleading; that the omission cannot 
be supplied by intendment or implication; and that the charge must be 
made directly, and not inferentially, or by way of récital. Testing the 
pleading hère by the rule so declared, I am of opinion that the objection 
to the first two counts of this indictment is well sustained. The asser- 
tion in the pleading that it was the intent of the scheme to make certain 
false représentations through newspaper advertisements, "to basent 
through the posl^ofBce establishment of the United States," is clearly in- 
sufEcient to charge the second élément of the offense. It is a statement 
of the médium through which the newspapers were to hâve circulation, 
but falls short of charging that the scheme comprehended a design that 
it should be effected by meansof the post-office establishment inopening 
correspondence with the intended victim of the fraud. The pleader 
would infer design from a possible resuit. That is not permitted, design 
constitutinK an élément of the crime. After directly charging a scheme 
to defraùd, the pleading states, substantially foUowing the language of 
the statute, that the défendant, "having theretoforedevised,asaforesaid, 
the afpresaid scheme to defraud, to be effected by opening correspondence 
with . " ' ' by means of the post-office establishment of the United 
States," etc., "did deposit," etc. It is not objectiouable to charge the 
design to open correspondence through the mails in the very'words of 
the statute, without further expansion, beeause those words in and of 
themselves fully and without ambiguity déclare the nature of the design. 
U. S. V. Oarll, 105 U. S. 611. But the charge, though couched in the 
language of the statute, must be made directly, not lelt to inierence, nor 
stated by way of récital. Herein the pleading is defective. It is not 
charged directly that the scheme embraced the design to use the mails 
for its accomplishment, and the statement, as made, is merely by way 
of récital. This conclusion makes it unnecessary at this time to consider 
the second objection urged to thèse counts of the indictment, that the 
scheme alleged does not constitute a fraud within themeaningofthelaw. 
The thiard count states the scheme to defraud as declared in the 
other counts, and then charges that in conducting, promoting, carrying 
on, and executing said scheme through correspondence by mail the de- 
fendant used, assumed, and requested to be addressed other than by bis 
own proper title, name, and address, to-wit, by tbè fictitious, fâlse, and 
assumed title of "Gun Wa." This count is fraraed under subsection 2 of 
the statùtë, as' amended. The subsection forbids the use of an assw.med 
name in the exécution of any scheme or device mentioned in the principal 
section, or any other unlawful business whatsoever. ;Failing to properly 
allège a scheme within the intendment of the principal section, the count 
under considération cannot be sustained, unless it cah be held tostatean 
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unlawM business. Withont stopping now to inquîre whetîicr the word 
" business" is hère employed in the sensé of openand regulareaployment, 
or comprehends an isolated unlawful transaction, it is sufE«ient to say 
that the count charges no business of any kind. It avers the devising 
of a scheme, embracing the design to engage apartments to be fitted up 
in keeping with the rôle to be assumed, — that of a Chinese physician; 
the contemplated assertion of the possession and curative power of certain 
Chinese herbs, and thereby to fraudulently procure the money of others. 
But ail this rested in intent. An unexecuted scheme is not a business. 
The court is not advised by the pleading that any part of the scheme was 
ever executed in whole or in part; no apartments engaged, fitted up-as 
designed, or opened to the public; no assertion of the profession to be 
assumed; no assertion of the possession or curative power of rare Chinese 
herbs, or of any act or séries of acts that might fitly be. characterized as 
a business. The single overt act asserted is the assumption of and a re- 
quest to bë addressed by a false and fictitious title or name. That act 
must, however, be done in the conduct of a business, and of a business 
wMch is unlawful, if the offense, as charged, can be sustaiued under this 
Bubsection. The business must be specifically charged, and its unlawful 
character disclosed, for it is not an offense within the statute to assume 
a fictitious name in a lawful business. In the absence of direct aver- 
ments, a business or its character may not be inferred from the letter set 
forth. U. S. V. Hess, supra. The count was intended to charge the ofifense 
in exécution of a scheme mentioned in the principal section, and not of 
other unlawful business comprehended in the subsection. However in- 
tended, it fails to charge an offense in respect of either. The demurrer 
will be sustained. 



Campbell et al. v. Bailey et al. 
{Circuit Court, E. V. Wiscmisin. Maroh 28, 1891.) 

1. Patents fob Invention— Combination—Patentabilitt. 

A devlce conslsting of a combination of several well-known separate éléments, 
eaoh of whioh serves the use to whioh it has previously been applied, and, in oon- 
junction with the other parts, opérâtes not differently, and performs no other funo- 
tion, and in which no hew resuit Is the product of their co-operative action, is not 
invention, but falls within the range of mare mechanical skill. 

a. Same— Catoh-Babin Covebs. 

Claim 1 of letters patent 804,882, June 18, 1878, to Gteorge O. Campbell, of a catch- 
basin cover, construoted with slanting front, with grate base, and raised stop or 
partition, as described, is invalid, as being an aggregation of well-known separate 
éléments, eaoh operating in its old way, in which uo new resuit is the product of 
their co-operative action. 

In Equity. Bill for injunction. 
C. T. Be^iedict, for complainants. 
H. G. Underwood, for défendants. 
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Jenkins, J. The bill is filed to enjoin the alleged infringement of 
letters patent of the United States No. 204,882, issued June 18, 1878, to 
George G. Campbell for "improvement in catch-basin covers." The de- 
vice consists of a vertical curved wall or body, having a horizontal base 
projecting beyond the opening; an oblique grate over the opening, ad- 
mitting the flow of surface water into the basin, and preventing the in- 
gress of rubbish; fianges secured to the body, to hold back to the side- 
walk the material used in setting the cover; a raised stop or partition in 
front of the grate, against which faces the pavement of the street, laid 
upon the projecting base, and holding it firmly in place; a flange pro- 
jecting below on the under side of the cover, to protect the mortar from 
the action of water; and a circular opening, with cover at the top, per- 
mitting access to the basin. The device is intended to be placèd at street 
corners, jutting back into the sidewalk, the front slanting outwardly to 
the bottom of the gutter so that the wheels of a passing vehicle hugging 
the sidewalk, and coming in contact with the oblique grate, will slide 
ofif therefrom. The claims of the patent are two: (1) A catch-basin 
cover, constructed with slanting front, with grate, base, and raised stop 
or partition, as described. (2) A catch-basin cover, with body and 
flanges as specified. 

The first claim of the patent is alone hère involved. The claim is 
challénged for want of invention. The distinction between aggregation 
and patentable combination is settled. A combination of well-known 
separate éléments, each of which, when combined, opérâtes separately, 
and in its old way, and in which no new resuit isthe product of their 
co-operative action, is not invention. But if to adapt the several élé- 
ments to each other, to effect their co-operation in one organization, de- 
manda the use of means without the range of mère mêchanical skill, 
then the invention of such means to efifect the mutual arrangement of 
the parts would be patentable. Hailes v. Van Wormer, 20 Wall. 353; 
Reckendorfer v. Faber, 92 U. S. 347; Pickering v. McCullough, 104 U. S. 
310; Pmnsylvania R. Oo. v. Locomotive, etc., Truck Cb., 110 U. S. 490, 4 
Sup. et. Rep. 220; Heating Go. v. Burtis, 121 U. S. 286, 7 Sup. Ct. 
Rep. 1034; Hmdy v. Irm-W&rks, 127 U. S. 370, 8 Sup. Ct. Rep. 1275; 
Aron V. RaUway Cb., 132 U. 8. 84, 10 Sup. Ct. Rep. 24; Watson v. Rail- 
voay Co., 132 U. S. 161, 10 Sup. Ct. Rep. 45; Howe Machine Go. v. 
National Needle Co., 134 U. S. 388, 10 Sup. Ct. Rep, 570; Florsheim 
V. Schilling, 137 U. S. 64, 11 Sup. Ct. Rep. 20; Gounty of Fond du Lac 
V. May, 137 U. S. 395, 11 Sup. Ct. Rep. 98; Trimmer Co. v. Stevms, 
137 U. S. 423, 11 Sup. Ct. Rep. 150. It was said by Mr. Justice Clif- 
FOBn in Bâtes v. Goe, 98 U. S. 31, 48, reiterated by him in Imhaeuserv. 
Buerk, 101 U. S. 647, 660, that when the thing patented is an entirety, 
consisting of a single device or combination of old éléments incapable of 
division or separate use, it will not answer to assert that a part of the 
«ntire thing is found in one prior patent, printed publication, or ma- 
chine, and another part in another prior exhibit, and still another part 
in a third one, and from the three, or any greater number of such ex- 
hibits, to draw the conclusion that the patentée is not the original aud 
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first inventor of the patentèd improvement. The statément, I take it, 
must be réaid Bubject to ihe qualification stated in the latter case, that 
the ari^hgement oî the parts is new, and will produce a nèw and useful re- 
Bult;' ànd'to the further qualification, inferable from, if notexpressed in, 
the statément, that the new resuit is the product of thè co-operative ac- 
tion of the parts, each part, by reasou of combination, pertbrming some 
new function foreign to its separate action. So read, there is no conflict 
in the décisions. 

Prior to the alleged invention, catch-basin covers were in use with 
horizontal base, projecting beyônd the throat of the sewer, and upon 
which the pavement rested. Other prior devices exhibit the raised par- 
tition for the pavement to face against. Others exhibit gratings in the 
throat of the sewer, to prevent the ingress bf rubbish. The bars of the 
grating were usually vertical. In the Smith device they were slightly 
inclined outwardly, resulting from the construction of the device, and 
preventing, to a certain estent, the ingress of foreign substances, butnot 
so inclined that rubbish would be forced upwardly upon the grate by 
the force of the flowing water, and a dam thereby prevented. In the 
British patent No. 225, of 1874, to M. H. Synge, the gratings are curved 
outwardly, inclining downwards and outwards, to keep back matter 
tending to impede the flowing of surface water. The complainants' de- 
vice is in form quite like the Menzel catch-basin cover, in use long prior. 
to the alleged invention in question, diflérihg therefroni in this: that the 
grating is oblique, not vertical; the Menzel device having also a dépres- 
sion or pan in the base, and in front of thé grating, the pavement facing 
against the outer edge of the pan, instead of directly against a raised par- 
tition in front of the grate. No one of the prior designs comprehend alï 
of the component parts of the complainants' device, unless it be the 
Synge patent, which discloses an oblique grating of curved bars, insteadi 
ofstraight bars, as in complainants' cover. 

In the State of the ait at the time of the alleged invention hère involved , 
can the device be dèemed an invention? If a skilled mechanic, with 
the various prior devices before him, would conceive of the combination, 
itis not invention. Dunbar v. Myers, 94 U. S, 187; Skiwmi v. RaUroad 
Oo., 107 U. S. 649, 653, 2 Sup. Gt.. Eep. 663. This device difïers 
from those preceding mainly in this: that the bars of the grating are 
placed aslant, instead of vertically, where straight bars were used, and 
stràight, instead of curved, where curved bars were placed obliquely. 
Such change is not invention. "It in volves merely the skill of the work- 
man, not the genius of the inventorw" : Ôriginality is the test. In Mor- 
ris v. McMiUin, 112 U. S. 244, 5 Sup. Ct, Rep. 218, the improvement 
involved was in the application of steam power to a vertical capstan, by 
ineans of the same well-known agencies by whieh it had been previously 
applied.to a horizontal windlass. , The use of a vertical j instead of a hor- 
izontal, harrel or shaft was held ta reqjjire no such ingenuity as merited. 
a patent. So hère, the suibstitutiotiof oblique for vertical bars, or straight 
for: curved bars, is such; change as would suggest itself to the ordinary 
judgmont and skill of a trained mechanic, and is without the realm of 
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invention. It was declared ixi^ Atlantic Worhv. Bràdy, 107 U. S. 192, 
2 Sup. et. Rep. 225, that the design of the patent law was to reward 
those who rto'ake some substantial discovery or invention which adds to 
our knowledge, or makes a step in advance in the useful arts; and that 
it was never the object of those laws to grant a monopoly for every tri- 
fling device, every shadow of a shade of an idea whieh would naturally 
and spontaneously occur to any skilled mechanic or operator in the or- 
dinary progress of manufactures, and that to grant a rûbnopoly for every 
slight advance made, except wheré the exercise of inVention somewhat 
above ordinary mechanical or engineering skill is distinctly shown, is 
unjust in principle, and injurious in its conséquences; See, also, HiU 
V. Wooster, 122 U. S. 693, 700, 10 Sup. Ct. Rep. 228, 

There ésists another, and, to my thinking, a fatal-, objection. Each 
part of the device Within the firstclaim of the patent is related to the use 
to whieb it had been previously applied, and, in conjunction with the 
other parts, opérâtes not dififerently, and performs no other function. 
The, horizontsd base, the raised stop or partition, and the grating each 
perforai the same, and no other or différent, office that it did before. 
Bach elemeat of the cotnbination opérâtes separately,performing its sep- 
arate fuiibtion, and in its old way. There is no new resuit as the prod- 
uctof the cô-operative actioû of the parts. The bbliqUe grating may 
produce bettér résulta because oblique, but nqt by reason of combinatiou 
with the other parts. Failing therein, within the principle established, 
there is làck of patentable combination. The device is a mère aggrega-r 
tion. Bwt V. Eoory, 133 U. S. 349, 10 Sup. Ct. Rep, 394. The bill 
will be diemissed. ' 



MuRPHY r. Teenton Rubber Co. 
(Circvdt Çawrt, D. New Jersey. Maroh 24, 1891.) 

PaTBNTS FOB InYBNTIOU; — ANTtOIP^TION. 

Clainis 3 and 3 of reissued letterg patent No. 10,953, June 13, 1S8R, coyering a 
metUod fer stretohing uncared rubber belting during the aftpUcation of heat and 
pressure in the process of vulcaaization, whieh consisted of a flxed clamping de- 
vice at one end of tbe machine, and a combined clamping and stretching device at 
its opposite end, isanticipat^d by the process desoribed in letters patent granted to 
Gately aâd Forsyth in 1873, in whioh, though the clamps are not identical in form 
or construction, the function is the same, and the act of performance is substan- 
tially similar. 

In Eçiuily. Bill for injunction. 
X^ràgfston (?i^orJ, for complainant. 
iT, Ç*. XowÉ/iorp, for défendant. 

Geebn, J. Thia bill is filed to restraîn an alleged infringementby the 
défendant dflétters patent No. 10,938, (reissued,) dated June 12, 1888, 
gràiitèd io the complainant, John Murphy, for a "machine for matiu- 
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facturing rubber belting.' Rubber belting bas been, since 1850, a per- 
fectly well-known article of commerce. It is composed of layers or piles 
of duck cloth, eut into strips of required width, and coated with a plastic 
and adhesive compound of rubber, compressed by rolling into a 
thoroughly compacted belt, and properly vulcanized or cured by the 
application of beat. In the manufacture of rubber belting, it be- 
came a matter of moment to take out of the ducK. cloth its elasticity or 
"stretoh," as it is termed, before or at the time of vulcanization; by 
which was meant, the duck cloth, forming the successive layers or piles 
of the belt, must be stretehed to such an extent, before. having its sur- 
face of rubber cured, that it would not thereafter lengthen by stretching 
from the strain incident to its use as a belt; otherwise, it would thereby 
be rendered rough and uneven on its surface and crooked in its length, 
and its successful use be seriously iuterfered with. It was to meet and 
overcome this diflaculty, and to seoure, as it is claimed, a uniform, 
smooth, stretehed, atraight, and vulcanized belt that the complainant 
made his invention, seoured to him by thèse letters patent. The spéci- 
fication of the patent is as folio ws: 

"In the, manufacture of rubber belting, usually composed of cotton cloth 
coated with rubber, the method ordinarily practiced in curing or vulcanizing 
it is to iplace the prépare* belt between hot plates heated by steam, and sub- 
ject the same to pressure. Presses constructed with the above features are 
generally made 20 feet loiig, or more, with continuous plates of corresponding 
length, and when steam is admitted in contact therewith an unequal ex- 
pansion takes place, which causes them to warp and présent an irregular sur- 
face, that produces an uneven finish by the conséquent variation of pressure; 
and, further, the plates are often broken when the pressure is applied, and 
are rendered unflt for use, The object of my présent invention is to over- 
come thèse defeats in the machine itself, and to produce a superior product. 
ïhe invention consists — First, in substituting for the continuous plates a 
séries of pairs of short press-heads, and corresponding platens, divided by a 
space a trille less tban the length of a platen, each pair operating independ- 
ently of the others, or Connecting two or more of them for simultaneous opéra- 
tion, and applying the same to the entire surface of the prepared belt by mov- 
ing it longitudinally a distance equal to the length of each platen at each ap- 
plication of the pressure. In subjecting the prepared belt to hot plates, it is 
necessary to apply a longitudinal strain before the pressure is applied, and 
stretch the same sufficiently, not only to straighten it, but to produce a per- 
manent set that will be practically maihtained in use; and, to accomplish the 
latter resuit, my invention consists, secondlp, in the adaptation of a fixed clamp- 
ing device at one end of the machine, and a combined clamping and stretch- 
ing device at its opposite end, bereinafter more particularly referred to." 

The claims of the inventer were aa folio ws: 

"(1) In a machine for manufacturing rubber belting, a séries of presses 
arranged in line with each other, with intermediate spaces, in combination 
with Buitable end clamp and stretching devices, said presses being operated 
by any suitable means, substantially as set forth. (2) The combination of 
the cam-rollers, fixed cross-bar, and roller provided with the projecting arms, 
substantially as described. (3) The improvement in machines for manufactur- 
ing rilbber belting, in which the prepared belt is subjected to hot plates, which 
consists in the adaptation of a fixed clamping device at one end of the machine, 
and a combined clamping and stretching device at its opposite end, whereby 
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the belt is atretched to produce a permanent set, that will be praetically main- 
tained in use, the said fixed clamping device consisting of astationary holding 
clamp, and the said combined clamping and stretching device consisting of a 
vibrating stretching clamp, composed of a stationary roller, having vibrating 
arms, carrying a cam-roller and suitable devices for operating the same, sub- 
stantially as set forth." 

There is no pretense that the first claim is infringed by the défendant. 
The contention of thé complainant is that claims 2 and 3 are, however, 
clearly infringed, and in fact it is admitted that, if thèse claims are valid 
and sustainable, the défendant corporation does undoubtedly infringe, 
as the mechanism employed by it in the manufacture of rubber belting 
is, substantially, that described. The insistment of the défendant, how- 
ever, is that such claims are whoUy invalid, and it charges that the letters 
patent are void from want of novelty, and because of anticipation, as 
clearly shown by the state of the art at the time when the complainant 
made application for letters patent. 

Claims 2 and 8 are claims for combinations admittedly so; and it 
is not denied by the complainant that the several éléments of each 
were old afid well known at the date of the patent. But such fact 
does not of itself négative the novelty of the invention. Such inven- 
tion bas been found to exist in the act of sélection of the éléments 
coUected to form the combination, or in the novelty of the resuit of 
the co-operating action of the varions units of the combination. In 
the case at bar there might fairly arise some discussion whether the 
combination claimed by the complainant is a true patentable combi- 
nation, or a mère aggregation of éléments; but it is not necessary to 
press it, in view of the fact that the validity of the claims in question 
may be more easily tested. After a careful sifting of the proofs, it is 
impossible to resist the conclusion that there is shown by the évidence 
an entire lack of patentable novelty in the combination covered by thèse 
claims 2 and 8 of the letters patent. There seems to be no doubt that, 
at the time when the complainant made bis application for the original 
letters patent granted to him, the Gately and Forsyth machine, forwhich 
letters patent had been granted in 1873, had long been known, and wlas 
in constant use. The letters patent to Gately and Forsyth were for "an 
improvement in apparatus for the manufacture of vulcanized rubber 
belting;" and the machine, as described, was an apparatus for stretch- 
ing belts of rubber and canvas during the process of vulcanization. 
The heating or vulcanizing device, composed of two hollow chambers 
heated by steam, and supplied with mechanism by which they could 
be drawn together, and thereby compress the uncured belting placed be- 
tween them, was by Gately and Forsyth admitted to be the invention 
of one Daniel Hayward, deceased, and secured to bis executor by let- 
ters patent No. 3,531, dated July 6, 1869. The stretching device, 
which was combined therewith, was declared to be the joint invention of 
Dennis C. Gately and James B. Forsyth, the patentées. Its object was 
to effect a stretching of the rubber and canvas belt, and retain it in ita 
stretched condition until the vulcanization was perfected by beat and 
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pressure as applied by the steam-chambers of the Hayward machine. 
This stretching devicè consisted of a clamp, formed of two paralkl plates 
atone end of the Hayward vnlcanizirig machine, oheof which *as per- 
inanently fastened tô the frame, the other placed abovéit, and secured 
to it by screws, so as to hold firmly, whèn properly and tightlyscrewed 
together, an end of the belt placed between them. At the opposite end 
of the machine wàs a windlass, upon which the belt, carried forward 
uponiti could easily be wound; and intermediately between the vulean- 
izing chambers and the windlass was a metallic plate, working upon 
slides in the direction of the line of the belt, and oioved in such Une 
by screws turning in nuts, secured to the sliding plate, and propelled 
by beveled-toothed wheels, Connecting them to a shaft provided with an- 
other windlass. To the sliding plate-^which in reality forms the lower 
half ofaipair of clamps — is attached, by screws, a movable clamp, be- 
tween ^bich clampa the belt is to be fastened, and by turning the screws 
by means of the windlass on the apparatus the belt is stretcbed longi- 
tudinally in that part between the yulcanizing chambers. In other 
words, the Gately and Forsyth machine is a belt-stretching device in 
combination with a vulcanizing apparatus, by which a rubber belt may 
be stfetched and vulcanized at the same time. In the opération of this 
stretching device there is no variance or dissimilarity from the practical 
opération of the stretching device of the complainant. The stretching, 
in each instance, is accomplished by the movement of movable clamps 
securely grasping the rubber belt, in a direction away from the fixed 
clamp which holds and secures the other end of the belt. The dampg 
are not identical in form or in construction, but the function performed 
is the same, and the act of performance substantially similar; and it nec- 
essarily foUows that the devices are équivalents. Eames v. Godfrey, 1 
Wall. 7S', Blake v. Robertson, 94 U. 8. 732. In each machine the sta- 
tionary cïamp grips the belt, and holdS it securely, and in each machine 
the movable clamp grips the belt, and, moving away from the station- 
ary elamp, accomplishes the stretching. The method and the manner 
of the work done are therefore substantially the same in both machines. 
The conclusion seems irrésistible that the prior Gately and Forsyth ma- 
chine must destroy the patentability of the complainant's machine. 
Gately and Forsyth 's machine disclosed and made known the method, 
the means, and the practicability ofthe simultaneous stretching and 
vulcanizing of an unçured rubber beit, in a machine adapted to prp- 
duce such resuit. As bas been stated, this was accomplished — First, 
by seizing the belt with two pairs of clamps, the one iramov^ble, the 
other movable, and by propelling the movable clamp in the direction of 
:the line of the belt, but away from the im movable clamp, necessarily 
effecting the stretch, desired. Then, secondly, or simuitaneously , sub- 
jecting the belt th us stretched, and firmly held in that condition, to the 
action of the heated steam-chambers, producing vulcanization, and the 
opération became complète. The .only material change made by Mur- 
phy, in his mgichine, was to substitute a clamp differing in form from 
the clamp seleçted by Gately and Forsyth. The proofs show that the 
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clamp seîected by tHe cômplainant was one which had long been known 
atid was in coûimon use. It had béen for many years, and is now, act- 
ually used in the opération of holding and stretching what is known as 
"Union Belting;" a belt ctiraposéd of duck cloth and leather. Its sélec- 
tion and substitution by Mtrphy involved only the exercise of the or- 
dinary faculties of reasofling. Inventive genius played no part in the 
making of sUch Sélection. It was the resuit, simply , of choice — a choice 
easily and readily capable ofbeing made by a skilied mechanic from 
a large number of équivalents. Its final sélection, and its conséquent 
substitution for the clamping device already appropriated by Gately and 
Forsyth, cannot justly be declared to évidence in any degree inventive 
novelty; such inventive novelty, at least, as would rightly confer a mo- 
nopoly upon the chooser. 

It was strenuously contended for the cômplainant that by means of 
bis combination, covered by bis letters patent, an excellence in manu- 
facture of rubber belts was attained which had neverbefore been equaled; 
that the duck oloth forming the fonndation of the belt was more thor- 
oughly Stretched, and the plastic compound of rubber was the more 
surely and more largely pressed into the opened interstices of the stretched 
cloth, where, being vulcanized and hardened, the cured belt obtained a 
"permanent set." In other words, the insistment was that by the use 
of the Murphy machiiie, stretching the belting more thoroughly, and 
vulcanizing the belting in its stretched condition, a better belt was pro- 
duced than by the use of the Gately and Forsyth machine. And this in- 
creased excellence was claimed to arise primarily from the greater stretch- 
ing, and upon this alleged novel resuit was predicated inventive novelty; 
but it is apparent on the mère statement of this contention that it in- 
volved the question not of novelty, but of degree only, What Murphy did 
was simply to carry forward an old idea, and thereby accomplish what had 
been theretofore accomplished by the prier device of Gately and Forsyth, 
in substantially the same way as they, but with better results. Stretch- 
ing the duck cloth used in the manufacture of rubber belt had been 
shown by expérience to be a good thing. It was a matter of inference, 
only, that stretching the cloth in a greater degree, taking out of it a lit- 
tle more of its elasticity, would be adding to the excellence of the belt. 
But it is well settled that mère improvement in degree is not invention. 
The leading case oî SmitJi v. NichoU, 21 Wall. 112, is directly in point. 
The patent was for an elastic fabric, used for the gores of gaiter boots. 
The elasticity was imparted by narrow strips of rubber woven into the 
cloth. The patentee's fabric differed from one previously used for sus- 
penders, only in that it was more tightly woven, and that the strips or 
cords of rubber were nearer together. By thus increasing the elasticity 
of the material, the patentée made it available for a new purpose, namely, 
the gores of gaiter boots. The improvement was a valuable one; but in- 
asmuch as it was an improvement in degree, simply, it was held to be 
no invention. The way to increase the elasticity of such corded fabrics 
was wéll knoWn. It was tô increase the proportion of elastic cords to 
that of the other cords used. It was therefore a mère inference that a 
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fabric of great elasticity would be produced by multiplyîng the rubber 
çords. Merwin on Pat. 21. Applying this reasoning to the case an- 
der considération, it follows, as it was known that tbe elastic charac- 
ter of duck cloth could be reduced by stretching, it was a mère inference 
that the greater the stretcL, the greater the loss of elasticity. Inventive 
genius was not called into opération to solve the problem; hence the de- 
vices of the complainant to effeet such solution are not patentable. The 
bili of complaiut is dismissed, with costs. 



ZiNSSER et (d. V. Krueger. 
(Circuit Court, D. New Jersey. March 24, 1891.) 

1. Patents foe Invbiitiok— Starb Deoisis. 

In proceedings for infringement of letters patent, where their valldity is put in 
issue on the grounds of want of inventive novelty and of prior use, a prior decree 
of the court in otber proceedings, involving the same issue, sustaining the patent, 
will be conolusive, under the doctrine of stare deoisis, notwithstanding the action 
is against a différent défendant. 

2. Same— Distinct Evidence. 

But where, in the second suit, it appears that the évidence to be offered upon the 
issue of prior use is very différent from, and of much more weight than, that sub- 
mitted to the court in the former case, the court vrill re-examine the défense upon 
its merits. 
8. Same— Aeeating Liquids— Anticipation. 

COmplalnants' reissued letters patent No. 9,129, of March 23, 1880, to V. C. Muss- 
giller and R. W. Schedley, for a "new and usef ul improvement in treating béer and 
other liquids, " covered "the process of charging béer and other liquids of a similar 
nature with oarbonio aoid, hy dropping into and through the liquid lumps of bicar- 
bonate of soda or of other alkali, thereby causing the acid discharged from the 
lumps to pass through the entire oolumn of liquid, " was anticipated by an article 
from Dingler's Polytechnic Journal, published in 1863 ; by English letters patent 
No. 910| granted in 1853 to Barse and Gage; by English letters patent No. 1,609, 
granted in 1863 to Clark; by English letters patent No. 3,160, granted In 1872 to 
Cooper; by French letters patent No; 68,807, granted in 1863 to Dufourmental and 
Poire; by French letters patent No. 69i5a7, granted in 1853 to Le Perdriel, — setting 
forth processes for aerating liquids by the use of gas-producing salts compressed 
into lumps, cylinders, lozenges, granulés, or drops, which sink speedily to the bot- 
tomi of; the liquid, and from which the, gag, as it is slowly evolved and rises to the 
surface; permeates ail portions of the liquid, and thoroughly and effectually charges 
It as desired, instead of using the necessary salts in the f orm of powder strewn upon 
the surface of the liquid, where the resulting violent effervescence f requently causes 
an overflovv and waste, — and are consequently void. 
4. Same— Application dp Old Pbocess to New Purpose. 

The faot that complainants' patent was for a process of treating béer and similar 
liquids, and the anticipating processes were appUed to water or neutral liquids, is 
immaterial, since the application of an old process to an analogous snbjeot, with no 
change in the manner of application, and no resuit substantiaUy distinct in Its nat- 
ure, will not sustain a patent. 

In Equity. On bill for injunction. 
A. i;. Briesen,' for complainant. 
J. M. Dmel, for défendant. 

Green, J. This suit is brought to restrain an alleged infringement of 
reissued letters patent No. 9,129, granted to Frederick C. Mussgiller and 
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Eobert W. Schedler, on March 23, 1880, for a "new and useful improve- 
ment in treating béer and other liquida." The claim is stated thus: 

"The process of charging béer and other liquidsof a similar nature with car- 
bonic acid, by dropping into and through the liquid, lumps of bicarbonate of 
soda, or of other alkali, tbereby causing the acid discharged from the lumps to 
pass through the entire column of liquid, aubstantially as specifled." 

The spedfication is as foUows: 

"This invention consists in treating béer and other liquids of a similar nat- 
ure with lumps of bicarbonate of soda, or of other alkali, said lumps being 
compacted by means of a suitable cernent, so that they are heavy enough to 
at once drop through the liquid to be treated, upon the bottom of the vessel 
containing the liquid. The carbonic acid evolved from said lumps is thus com- 
pelled to permeate the entire column of liquid above it, and at the same time 
to give up the requisite quantity of alkali matter. Together with the lumps 
of bicarbonate of alkali may be used lumps of tartaric or other suitable acid, 
compacted in the same manner as the lumps of bicarbonate of alkali, so that the 
amount of carbonic acid evolved from the latter can be easily controlled. It 
is a common practice with brewers andothers to use bicarbonate of soda, either 
alone or together with tartaric acid, in the manufacture of béer, sparkling 
wines, and other effervescent liquids, for the purpose of increasiug the life of 
such liquids. The mode of applying such article or articles — by brewers, for 
instance — is to apply about one ounce of the bicarbonate of soda toeach quar- 
ter barrel with a table spoon, the bicarbonate 'being in the form of a powder. 
The powder, on being thrown into a barrel of béer, will at first float on the 
surface of the liquid, and immediately evolve carbonic acid, a large portion of 
which is lost, together with the béer which is thrown ont by the action of tlie 
acid before the barrel can be closed by a bung. Besides this, the opération of 
fllling barrels is carried on in a great hurry, and a large quantity of the bicar- 
bonate of soda handled with a spoon is spilled over the barrel and wasted. 
Like defects oecur in the use of tartaric acid in crystals when applied together 
with powdered bicarbonate of soda. Thèse disadvantages we hâve obviated by 
preparing the bicarbonate of soda or of other alkali and the acid in solid lumps 
of such weight that the lumps at once drop through the liquid upon the bot- 
tom of the vessel, and give off the carbonic acid to the entire column of liquid, 
and not only, as heretofore, to the upper stratum. Thèse lumps we producè 
by mixing powdered bicarbonate of alkali with a suitable cément, such as a 
solution of dextrine, and then compressing the same in moulds of suitable 
size and shape. Lumps of acid are made in like manner. The advantage of 
using the bicarbonate of alkali, either alone or in connection with acid, in this 
shape, is perceptible at once. The lumps, being in compact form, when 
dropped into a barrel fllled with béer, aie, or other liquid, will at once sink to the 
bottom, and the carbonic acid evolved from tliem is forced to stay in the liquid. 
The barrel can be easily closed by the bung without losing a particle of car- 
bonic acid or of béer, and the said lumps can be introduced into the barrel 
without any waste. Besides this, the weight or sizeof our lumps is so gauged 
that each barrel will receive the exact quantity of bicarbonate of alkali and of 
açid required, and that the liquid in a number of barrels, after having been 
treated with the bicarbonate of alkali, with or without acid, will be of uni- 
f orm quality. " 

, The validity of this patent was established by this court in the case 
oî Zinaser v. Kremer, 39 Fed. Rep. 111. In that case the patent was at- 
tacked upon the grounds of want of inventive novelty, and of prier use. 
In rendering the opinion of the court upon the first of thèse issues, Judge 
BuTLEE, then holding the circuit court for the district of New Jersey, 
'US!^ this languag;e: 
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"The inventive novéity'clàïnied c6nsîsts in passing compàctédlumps of bi- 
carbOhàte of soda dr otheralkàli through béer and si niilar liquida, in casks, and 
depoôiting tiie sanje atth&toottom, wbere it will slowly dis^olye, an^ tlie car- 
bon ioacjdevolvedbedIs,tribBted eqiially tbroughout tlie liquid. The treat- 
ment^of béer and otber, liquida with bicarbonate of soda wasnot new. It was 
in common use, and hack been for a long time. The methpd employed, how- 
ever, was that of dropping powdered bicarbonate on top. This was attended 
with serious disadvantagea. The liquid was not thorongftly permealed, and 
thé' polder floatéd on top instantly evotved acid in quantitiea so large as to 
èa<usë overflow belore thé cask could be elosed. The patentée sought for means 
to obviMte thèse disadvantages. He sa w that if the bicarbonate could be de- 
posited at the bottomof the liquid, and its dissolution retarded, theentire con- 
tents of ttiecask would beeqùally treated, and the lossf rom overflow be avoided. 
He further saw that, if'the bicarbonate côuldbe compressed into solid lumps, 
it Would pass to the botlom when dro[iped, and the dissolution also be retarded.' 
Experimeuting with thia method, hefound the resuit bénéficiai ami satisfac- 
tory. Thereupon he applied for and obtained the patent. The novelty thns 
exhibited seems quite sufflcient to sustain his claim. It is true that nothing 
ïnore is' done than charging thé liquid with carbonic acid gas, and this had 
been dbne before; but hel does it in à différent way,and with différent results, 
produciiig a better article more economieally, avoiding ail waste." 

On the second issue he also foun^ in favor of the complainant, hold- 
ing that while there was some évidence ofsuch "prier use," yet the évi- 
dence clearîy showed that such use was strictly secret, and, as auch, 
availed not as against the rights'of the patentée. The resuit was a de- 
cree in favor of the complainant. In this case, the complainant, invûk- 
ing the doctrine of stare decids, contends that such decree is binding, and 
cannot be disregarded; that ail discussion as to the validity of the pat- 
ent in controversy is finaliy elosed; that the only open issue is that of 
infringement, and, so far as this défendant is concerned, even that issue 
must be found against him, as the proofs show a confession of infringe- 
ment formally entered in the records of the court by way of stipulation. 
The défendant admits the force of the doctrine invoked by the complain- 
ant, but insista that the parties are différent from those in the case re- 
lied upon to sustain complainants' contention, the issues are différent, 
and the évidence upon those issues is différent, and therefore he claims 
to be entitled to bave the va]idity of the patent passed upon again by 
this court. 

The fact that the présent défendant was not a party to the cause de- 
cided by Judge Butler isimmaterial in considering the controUing ef- 
fect of that opinion. The main issue in that case, as in this, was the 
validity of the letters patent. That was the question of law presented 
to the learned judge for dëcision, and it is as to that same issue as now 
made that the doctrine j!(f"«iare dedâsis invoked. The fact that the de- 
fendant in the présent casé was not in any wise personally interested in 
the former case cannot be regarded as lessening in any degree the bind- 
ing effect of a solemh décision made in that cause. What was deûided 
was a question of law arising upon thèse very letters patent. Such dé- 
cision becomes a précèdent, to be foUowed ih ail câsès in which the same 
légal question arising fronj the same letters patent présenta itself for con- 
eideration, and an aùthbrity implicitly to govern, unless it clearly ap- 
pears that the principles which underlie it hâve been grossly misuader- 
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stood or misapplîed. Nor does it appear that the issues în this cause 
dififer materially from those raised and passed upon in the former case. 
As the défendant, Kremer, in that case claimed, so now does the défend- 
ant, Krueger, in this présent case claim and insist, that the patent is in- 
valid because of lack of inventive novelty, and because of prior use. 
Both of thèse issues, as appears from the opinion of Judge Butler, were 
cajrefully considered by him in the Kremer Case, and were by him found 
adversely to the claim of the défendant. 

Of more conséquence is the allégation that the évidence now submitted 
to the court in the présent case by the défendant is différent from, ai^d 
of mi\ch more weight than, that offered by Kremer to sustain hia con- 
tentions. If the case of the défendant Krueger be dissimilar from that 
made by the défendant Kremer; if principles are to be applied to a state 
of facts variant from that considered by the court before; if new testi- 
mony, not merely cumulative, but actually supporting issues which were 
left unsupported in the previous case, bas been introduced by the défend- 
ant in the présent case, — then it becoraes the duty of the court to re-ex- 
amine the défense upon itsmerits, and render such judgment as shall be 
in accord witb facts as they appear. In the Kremer Case the only proof 
offered by the défendant, as appears from the record, ofiFered as an ex- 
hibit in this case, was upon the issue of prior use. , It seems that the 
question of want of novelty was fuUy argued by counsel upon final hear- 
ing; but, so far as the argument was made pn part of the défendant, it 
was drawn from gênerai expérience, or froni facts, not proved, which it 
was suggested would be taken notice of by the court. In the présent 
case the défendant produces a witness, not before examined, to sustain 
his theory of prior use, but whose testimony does not strengthen him on 
this point, if I view it correctly. It is simply a statement of a use upon 
one occasion only of compaeted forms of bicarbonate of soda in the treat- 
ment of beerbya brewernamed Meckert, which was almost immediàtely 
discontinued because it was too expensive. It amounted, therefore, 
sittiply to an experiment abandoned for good cause. This was prior to 
1870. Its résults were so unsuccessful that its discontinuance became 
final. It was never resuscitated. It had proved that, as Meckert used 
bicarbonate of soda in the treatment of his béer, the use was too costly 
to be practical or popular ; and doubtless it was speedily forgotten. Such 
use, under such circum stances, would not destroy the invention after- 
wards made and perfected by thèse patentées. On this issue, therefore, . 
I am constrained to hold that the case of the défendant Krueger is no 
better than the case pf the défendant Kremer. 

Upon the other issue, however, there is certainly testimony which is 
entirely novel. Neither thfî .testimony itself, nor anything simil^r, was 
before the court in the Kremer Case. This testimony consisted in an ar- 
ticle from Dingler's Polytechnic Journal, published in 1863; English 
letters patent No. 910, granted in 1852 to Barse and Gage; English let- 
ters patent No. 1,609, granted in 1863 to Clark; English letters patent 
No. 3,160, graoted in 1872 to Cooper; French letters patent No. 58,807, 
gmuted in 1863 to Dufourmental and Poire; French letters patent No. 
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59,527, granted în 1853 to Le Perdriel; and one or two others, whioh, 
however, are not material. The article from the Polytcchnic Journal 
deseribes with particularity how an effervescent powder upon mixture 
with water "instantly effervesces violently;" so violently, indeed, that 
the greatest part of the foaming mixture frequently rises over the vessel 
in which it may be, and runs to waste. The article then proceeds to 
describe a means by which the effervescent powder may be transformed 
into a coarse-grained powder, which effervesces slowly, upon contact 
with a liquid, but abundantly, and up to the last granule. The Barse 
and Gage patent was for improvement in apparatus for the manufacture 
of aerated liquida, and in the préparation of the substances therein used. 
The second claim of this patent was for "the préparation and shape of 
the substances employed for producing the gas;" and what the inventors 
didwas to transform powdered material used to generate the gas, for the 
aération of the liquid to be treated, into cylindrical cartridges by the aid 
of cernent; and they graduated thèse cartridges in exact proportion to 
the quantity of gas to be produced. Thèse cylinders of gas-producing 
material dissolved slowly, and with uniformity. The Clark patent re- 
lates to improvements in the préparation of gaseous liquids, and, among 
other things, deseribes a process for charging a liquid with carbonic acid 
gas, by dropping into it pastilles, lozenges, or drops of the gas-producing 
material, previously prepared for that purpose, the liquid necessarily be- 
ing contained in a closed vessel for the purpose of charging. TheCooper 
patent was for the manufacture of effervescing lozenges from a mixture 
of ingrédients in a dry state by means of pressure. The Dufourmental 
and Poire patent deseribes a method of producing an effervescing mixture 
in the form of blocks or lumps, and, in addition, makes known the in- 
tention of the inventors to offer their mixture to commerce in the form 
of cylindrical cartridges, a single one of which would be sufficient for 
charging the apparatus described. The Le Perdriel patent undertakes to 
overcome some of the objections, and to produce améliorations in the 
aération of liquids, by a process converting the powdered gas-producing 
substances into artificial granules, which are projected in designated 
quantities into the liquid to be gasified, in order to obtain the libération 
of the carbonic acid gas. 

This brief stateraent of the processes and means of aerating liquids, as 
contained in thèse foreign letters patent, shows very clearly the state of 
the art at the date of the letters patent in this suit, and very materially 
changes the character of the défense from that in the Kremer Case. For 
the first time are thèse patents submitted to the scrutiny of the court as 
affecting the validity of the complainant's patent. They are entitled to 
the most careful considération. The following déductions may be fairly 
drawn from them: Liquids were primarily aerated by the use of neces- 
sary salts in the form of powder, strewed upon the surface. Experiment 
and expérience taught that gas-producing salts, compressed into lumps, 
cylinders, lozenges, granules, or drops, were, for that purpose, more con- 
venient, more certain, more uniform in action, and more economical 
than in the powdered state, and that such compression could be readily 
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and easily accomplished. Such compressed gas-producîng salts, when 
cast into liquida, instead of producing gas with immense ebullition on 
coming in contact with the liquid, thereby causing waste both of gas 
and liquid, sank speédily to the bottom; compression retarded solubil- 
ity; and gas, as it was gradually evolved, sought again the surface of the 
liquid, in its devions course permeating ail portions of the liquid, and 
thoroughly and efficiently charging it as desired. Says the spécification 
of the complainants' patent:! 

"This invention consists in trëating béer and other liqiiids of a similar nat- 
ure with lumps of- bicarbonate of soda or other alkali, said lumps being com- 
piEoted by means of a suitable cernent, se that they are heavy enoiiiih to at 
once drop through thè liquid to be treated, upon the bottom of the vessel con- 
•Vaiping the liquid. The carbonic acid evolved from said lumps is thus com- 
pelled to permeate the entire column of liquid above it, and at the same time 
to give up the requisite quantity of alkaline matter. " 

If the view of the state of the art at the time of the application for the 
complainants' letters patent is correct, certainly it must be conceded that 
their alleged invention demanded the exercise of no inventive genius, 
but rather exhibita them as mère copyists and appropriators of the ideaa 
of others. What, reason .can be urged for sustaining this patent, when 
the proofs show that, prior to the application for it, others, anticipating 
by years the complainants, had fully occupied the same field, and, to 
avoid the gatoe ahnoyances ând wastes, had compressed the powdered 
gas-producing sait into lumps and cylinders and granules and lozenges, 
the better toaccomplish' the desired object, and had used such com- 
pressed salts in a manner and for a purpose exactly siniilar to that de- 
scribed by the complainants? I am constrained tohold the letters pat- 
ent of the complainants void for want of novelty; and I am satisfied that, 
had the proofs in this cause been presented to the court in the Kremer 
Case, a very différent resuit would hâve been reached. 

It was urged upon the argument that, as the patent of the complain- 
ants was for a process, of trëating béer and other similar liquids, like 
proeesses for trëating water or neutral liquids could not be regarded as 
anticipatory. I do not think this contention is sound. In Pennsylvania 
B. Co. V. Locomotive Engine S. T. Go., 110 U. S. 490, 4 Sup. Ct. Rep. 
220, Mr. Justice Gbay, in delivering the: opinion of the court, says: 

"It is settled by many décisions of this court, which it is unnecessary to 
quote from or refer to in détail, that the application of an old process or ma> 
chine to a similar or analogous subject, with no change in the manner of ap- 
plication, and no resuit substantially distinct in its nature, will not su^tain a 
patent, even if the new form of resuit has not before been eontemplated." 

Applying this principle to the contention of counsel, it is apparent that 
it cannot prevail; for the charging of liquids with gas by the use of com- 
pressed salts was an old process. Using such process to charge béer and 
other similar liquids was an application of it to a similar or analogous 
subject. The manner of the application remained the same. The re- 
suit was not in any degree variant nor distinct in its nature; and hence 
a patent for such an application for an old process canubt be sustained. 

The biliis dismisâed, with costs. 
v.45F.no.8— 37 
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;;,!,,, . (.Circuit Cmirt, D. New Jersey. March 24,1891.) 

pATENïs roB Invention— lNFBt»GEMBNTr-CoNSTKrcTioîr or Claim. , 

i? The protection of letters patent ia Hmited Tjy the language of ithe olalm, and letters 
, patent No. 229,826, to Thomas Maddqçb, June 29, 1880, f pr ''a flushing deylce for wa- 
tér-6lds'et bowis, " tci provide à more sécure j oint for the metallic supply pipe, consist- 
ing of an earthenware flushiug pipe passing throùgh the sideof the bovvl, and beingf 
jqined thereto, having an annular r^çess at the outerend, in which shall be per- 
manéntly seoured aflanged metalllotù'be, providedupon itsprojectingportioh with 
a Berew-thread for receiving couilMiig but, iû whieh thé olàim is made for "the 
éaiéthenware nozzle, b, of the flushiiig-device, provided atits outer end with the in- 
, terlor annular conical recess, b', In pombination with the flanged metallic coupling 
pipe, Ç, and the annular m.ass of oçment, c, substantially as and for the purposes 
set f brth, " is not inf riûged! by the iiae of a device similar lij every respect, except 
thatîlastead of the interiorrecesë: ai tihe outer éndof the earthenware pipe being 
conical in its sbape, with Its apex nenrest the outer edge of the recess, the défend- 
ants hâve eut away the overhanging wall of thé cavity of the conical ou both sides, 
, chànglng it to a rectangle so aato admit the flanges of the metëllic pipe, but leaving 
çnough ofitto Performa loeking f.unctionaf ter the parts baye beenplacedtogether,, 
and fliè Bitaces betweén flUed with cernent. 

In Equity. On bill for injunctÎGhï 

Fi C. LowlÂorp and Edwin H. Brown, for complainant. 

W. P. Fr^le, Jr., ior deîend&nis. , 

GeeeNj J. The bill in this cause is filed to enjoin thie défendants from 
infringingletters patent No. 229,326^granted to the complainant, Thomas 
Maddocky for "a flushing device for water-eloset bowels," and beariag 
date June 29, 1880. In the spécifications of the patent it is declared 
that the object of the invention was twofold, to-wit: Mrst, to simplify 
the construction ;and mode of application to water-closet bowls of the dé- 
viées by which the flushing waterisintroduced; and, secondly, to provide 
a more secure joint for the- metallic sùpply pipe with the outer end of 
the earthenware flushing pipe. The first part of the invention was said 
to consist "of an earthenware flushing pipe, which is inserted bodily 
through the side of the bowl, and joined thereto by the union of the wall 
of the bowl with the periphery of the flushirig pipe. The flushing pipe is 
introducedat thé proper angle to enable it to direct a jet of water againgt 
the inner wall of thè bowl near the top, and the inner end of the flush- 
ing pipe takes the place of fens or spreaders heretofore employed." The 
second part of the invention was dèfecribed as consisting "in forming a 
conical ahhular recess àt the outer ;ënd of the flushing pipe, and in 
permanently securing thereîiij^j flanged metallic tube, provided upon ita 
projecting portion with a screw-thread for receiving an ordinary coupling 
niit." • ■ ■ 

The patentée iriakés tw6' çlaims only: 

'"[l) A flusbing device for an earthenware water-cloaçt bowl, consisting 
6f an earthetiVaife tube inseirtèd bodily tlirongli a hole in thè side of the bowl, 
a'nd joined- thereto by thè' union of the' material composing the edges of the 
hole in tbe side oïthe bowl, with thé matehal eomposing the periphery of the 
flushing jdpe,; substantially as déscribed. : (2) In a water-closet bowl, the 
earthenware nozzle, 6, of the flushing device. provided at its outer ehd vrith 
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the interior annular conical recèâs, 6', in combination with the flanged naètal- 
liecoupling pipe, C, and the afin ular iteass 6f cernent, c, substantially as and 
ftJrthie purpodessèt forth." ' 

, The bill charges that the défendants hâve made, used, and sold fiush- 
ing devices for water-cloeet bowls which contain and employ substantially 
the invention of the complainant, and prays an injunction and accôùnt. 
The défenses are non-infringement and apticipation, as shown by prior 
patents and prior use. ;, , 

The complainant in the présent suit abandons his firat claim , and resta 
his right to relief wholly upon the second. That claira, stripped of 
technical ,words, is for an internai coupling-, made up of three éléments, 
each possessiog certain necessarj' and distinguishing characteristics. The 
first élément is an earthenware nozzlej with a recess; the second is a 
coupling^Jpiipe,,to be inserted in the recess bf the earthenware nozzle; and 
the third is a mass of cernent, to hold thé pipe and earthenware device 
together, to "seal the joint," as it is termed. The recess of the earthen- 
ware nozzle is described as.having three necessary characteristics: (1) It 
is interior; (2) it is annular; (3) it is cOnical. The necessary character- 
istics of the coupling pipe are two: (1) It is metallic; (2) it is flanged." 
And the mass of cément, ugêd to seal the joint betwéèn the pipe and the 
nozzle, is described as annujar. The spécification of the letters patent, 
already quoted, specify and emphasize thèse necessary peculiarities of 
the combination: 

"ïhe second part of my invention consista in foriiiing a conical annulât 
recess, at the outer end of the flushing pipe, and in perraaneutly securing 
therein a flanged metallic tube, provided upon its projeçting portion with a 
screw-thread for securing an ordinary coupling nut." 

The answer to the question whethér certain letters patent are infringed 
is to be sought for and found in their proper and légal construction. To 
construe letters patent is to détermine with précision the nature, scope, 
and character of the invention alleged to be comprehended and secured 
thereby. A primary canon of construction is that nothing described in 
letters patent is secured to the patentée unless there be in the letters * 
valid claim covering it. Hence the proper and légal construction of let- 
ters. patent dépends, necessarily, upon the construction of the claims 
made in them. And it follows that the claim thus becomes the sol» 
criterion, so far as the rights of the jiatentee are concerued, and by if 
must be tested the extent and scope of the grant which the letters évi- 
dence. 

Keyslone Bridge Co. v. Phcsnic Iran CS?., 95 U. S. 274, is an instructive 
case upon this point. In that case the letters patent were for "improve- 
ment in iron truss bridges," aûd the invention was said to consist' — 

''First, in a novel construction of the lower chord*, and mode of applyîng 
the same, in couibination with the posts and other parts of the truss. The 
bottom cbordsareleach composed of a séries- ofwide, thin eye-bars of wrought 
iroi^ of a lengtb corresponding with the distances between the posta on oue 
sideof the truss, placed on edge to enabie tbem to give vertical support to 
the road-way." 
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The daim in the letters patent was as foUows: 

"I do not olaira the use of eye-bars or links as chains of suspension bridges; 
but what I claim as my invention, and désire to secure by letters patent, ia 
the construction of the lower chords of truss bridges of séries of wide and 
thin drilled eye-bars, applied on edge between ribs, on the bottom of the posts, 
connected by pins, supported on the diagonal tensive braces, ail substantially 
as herein described." 

The alleged infringement was the use of round or cylindrical eye-bars, 
flattened and drilled at the eye, in the lower chords of iron truss bridges. 
Mr. Justice Bradley, in construing this claim of the patent, uses the 
folio wing language: 

" Words cànnot show more plalnly that the claim of the inventer does not 
extend to any other eye-bars or chords than such as are made wide and thin, 
and applied on edge. As those constructed by the défendant are cylindrical 
in fprm, only flattened at the eye for.insertion between the ribs or projectors 
of the posts, it is plain that no infringement bas been committed." 

And again: 

"Hère, again, the patentées clearly confine themselves to wide and thin bars. 
It is plain, therefpre, that the défendant company, which does not make said 
bars at ail, does not infringe this claim of the patent. When a claim is so 
explicit, the courts cannot alter or enlarge it. If the patentées hâve not 
claiméd the whole of their invention, and the omission bas been the resuit of 
inadvertence, they sbould hâve sought to correct the error by the surrender 
of their patent, and an application for a reissue. They cannot expeet the 
court to wade through the history of the art, and spell out what they migbt 
hâve claimed, but haye not claimed." 

Again: 

"When the terms of a claim in a patent are dèarand distinct, (as they 
always should be,) the patentée, in a suit brought upon the patent, is bound 
by it. He can claim nothing beyond it." 

In other' words, the claims of letters patents are not to be broadeiled 
or made more comprehensive by construction thari the plain meaning of 
the language used justifies. The making of the claim is an act of the 
inventer, wîth which the public can hâve nothing to do. He alone 
makes it. He alone has knowledge of the character and the nature and 
the scope of his invention. In applying for letters patent to protect his 
invention, he is at liberty to describe what he claims, in such words and 
with such précision as he chooses, consistent with the fact. He may 
broaden his claim, or he may limit it, as to him seems best. Having 
once perfected it, howèver, and having obtained its approval by proper 
authority, it is forever fixed and unchangeable. He hashimself marked 
out the boundary, and by that boundary must he be limited. Within 
that boundary his right is suprême, and he may be sure that ail who 
surreptitiously intrude will be severeiy dealt with as trespassers. Be- 
yond that boundary the inventor has no right peculiar tohimself for the 
courts to protect. 

Applying, then, thèse principlea to the claim of the complainant's 
patent, now under considération, it'seenïs apparent that one of the char- 
acteristics of the earth'enware nozzle, relied upon as absolutely essential 
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by the inventor, is that the recess upon it should be "conical" in form. 
TMb is clear both from the claim and the spécification. By so minutely 
describing this recess, the patentée practically abandoned to the public 
ail forms of recesses in combination with earthenware nozzles, in use 
in connection with water-closet bowls, which were essentially diflerent in 
shape. By his repeated use, in spécification and claim, of the word 
"conical," he clearly expresses his own idea as to the invention he has 
made, and plainly fixes a lirait to what he desires to secure to himself. 
The recess must be a cône in which the apex is nearest the outer edge of 
the recess, and the base must form the lower bottom. The language 
'vhich the patentée uses in stating his claim and in describing his device 
i«3 so plain and unambiguous there can be no mistaking the meaning or 
pcope. There is no room for other construction. 

Now, it is very certain from the proofs that the défendants do not use 
in their device such a recess. The expert witness for the complainant, 
in striving to demonstrate an infringement, thus describes the defendant's 
device: 

"What the défendants hâve done has been to change the form of the 'over- 
hanging wall' of the recess in the earthenware nozzle. They hâve eut away 
the opposite portions [aides] of tbe ' overhanging wall ' of the cavity in -com- 
plainant's nozzle, so that the space for the réception of the flange of the metal- 
lic pipe is substantially rectangular. They hâve retained a suflBcient portion 
of the overhanging wall of complainant's nozzle to enable such overhanging 
wall to perform its share of the locking f unction after the parts hâve been 
placed together, and the spaces between the flanged pipe and wall of the 
cavity are fiUed with siilphur." 

It is noticeable that this witness nowhere speaks of a "conical recess," 
but of "an overhanging wall," by which he means that, the recess being 
conical, the Une of the surrounding material will at the top of recess 
overhang the line of the surrounding material at the bottom. This is 
necessarily true. But he very greatly widens the scope of the patent by 
the skillful use of those words. Nowhere in the patent is an "overhang- 
ing wall" spoken of. The witness admits that the terms "overhanging 
wall" and "conical recess" are not at ail synonymous; that those words 
which he uses are not to be found in the patent, and that they are much 
more comprehensive as applied to the device of the complainant than the 
terms of description selected and used by the patentée. In other words, to 
make out an infringement, this zealous witness deliberately uses descrip- 
tive words and terms, admittedly more comprehensive than the words 
and terms of the complainant's patent, thereby seeking to enlarge its 
scope by construction. Had the witness used the words "overhanging 
wall of a conical recess," his answer would not hâve been in harmony 
with the facts. By striking ofi' the words "of a conical recess," he seeks 
to secure to the complainant a monoply in the use of ail overhanging 
walls, and their combination with and their effect upon flanged pipes 
inserted beneath them. The very fact that he has to resort to such con- 
steuction to show infringement clearly évidences non-infringement. The 
tnuth is that the recess of the défendants' nozzle is in shape more like an 
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iiwfflrted Ji, than a coné, throUgh tbe stem of whioh Ihe flanged pipe Î8 
thrusti and the flange itself,; by turning, caused to enter and rest upon 
the table of the T. In the one oase it will be perceived that the flange 
of the pipe cornes into contact with the walls of the table as soon as turned 
into; position, and so meets résistance to its withdrawal equal to thecohe- 
sive power of the; material of which the hozzle is made; but in the conical 
recess of the complainant's devîce the résistance of the overhanging wall is 
obtaihed through tha médium of a Connecting interlying substance. It 
seems dear that the proper construction of this claim of the complain- 
ant's patent limita it to an interior annular recess, which must be conical 
in form. The recess used by the défendants is admittedly reclangular. 
Undér the authority of the Truas Bridge Case, cited, the défense of non- 
infringement is made out. This conclusion renders it unnecessary to 
consider the other défenses set up. The bill is dismissed, with costs. 



Cahoone Babnet Manuf'g Co. v. Robbee & Celldloid Habness C5o. 

et al. 

(Circuit Court D. Neiv Jersey. March 24, 1891.) 

1. Patents por Inventions— InfrinoembSit—Corporatb Act— Liabimtt ov Offioers. 
In BD action for infringement ot letters patent, indlvidual défendants cannot 
sbield themselves by the plea that the acts complained of were solely the aots of de- 
fendant corporation, and that whatever was done by them in manufacturing and 
selling the patented article was done only in their capacity as ofQcers and agents 
tbereof, and not other wise. 

8. Samk— Desi&n Patejït— JJoveltt. 

Novelty is essential to a design patent, underBev. St. § 4939, and the mère adap- 
tation of old déviées, forhis, or designs tb new purposes of ornamentation, however 
exquisite the resuit, wUl Qbt sustain a patent. 

8. Same. 

Design patent No. 16,114, of date May' 26, 1885, to Samuel B. Tompkins and John 
F. Ooodsell, for a design for the ornamentation of barness, consisting of overlap- 
ping and flattened spiral eonvolutiong of wire, was antioipated by a patent granted 
in 1866 to 6ne Picot for a similar omanientatlon of the semicircular oombs used by 
children to .pin baok the hair f rom the torehead, and is vold. 

In Equity^ Bill for injunction. 
Coult <fc HoweU, for complainant. 
J. C. CkiyUm., for défendants. 

Green, J. ; The bill of com plaint in this case was filed to enjoin an 
alleged infringement of design patent No. 16,114, granted to Samuel E. 
Tompkins and John F. Groodsell, assignors to the complainant, for a de- 
sign for the ornamentation of harness. The letters patent bear date May 
26, 1885i and the claim of the patentées is stated to be "for a design 
for the.ornamentatiottof harness, consisting of a pièce of harness having 
thereupon the flattened spiral convolutions overlapping and resting upon 
each other, and placed at a slight distance from the edge of the pièce, 
so that bolh the plain edge of the pièce and the scalloped edge of the 
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spiral show oui in édnfrast;" or, as statediiJthe spécification, "the de- 
sign consista of a spiral flattened, as shown, so that the individual coils 
or hélices thereof lap over aftd rest upon each other." With the appli- 
cation for letters patent were filed certain dfawings more fully illustrating 
the nature, object, and use of the design,-— thus Figs. 1 and 3 were edge 
views of brow-bands of bridles; Fig. 2 showed a harness rosette; Fig. 4 
was the plan of a pad-housing; and Fig. 5 wasa bridle-winker; each or- 
namented by the coils of spiral wire, flattened and arranged, as above 
stated, and illustrating the effect produced by the use O^f the design in 
the manner prescribed. The bill charges that the défendants are actu- 
ally engaged in manufacturing, and in putting on the market for sale, at a 
lower price than that fixed by the complainant, harness trimmed and or- 
namented with designs, in ail material respects a copy of and an infring»- 
ment upon the design secured to them by letters patentj as heretofore 
stated; and an injunction is prayed for, with the iisual référence for compu- 
tation of damages already êustained. The défendants are the Rubber & 
Celluloïd Harness Trimming Company, Andrew Albright, Samuel E. 
Tompkins, and John F. Goodsell. The défendant corporation has an- 
swered separately, and the individual défendants, Albright, Tompkins, 
and Goodsell, hâve filed a joint and several separate answer. In their 
answer thèse individual défendants aver — 

"That the said Albright is the président of the Rubber &Celluloid Harness 
Trimming Company; that the said Samuel E. Tompkins owns some of tlie 
stock of said Company; that the said John I". Goodsell is one of the foremen 
of said Company; that the acts complained of in said bill, if done at ail, were 
done solely by said conipany, and that none of thèse défendants, in their ca- 
pacity as individuals, hâve ever done anything herein in violation of any 
rights of the complainant; that wbatever they may hâve dune has been done 
as offlcer, member, or foreman of the Eubber & Celluloïd Harness Trimming 
Company, whleh alone is responsible for the wrong, if any there be, com- 
plained of." 

Under what circumstances and to what extent an officer or a stock- 
holder of a corporation can be held personally responsible for infringe- 
ments of letters patent committed by the corporation are open questions. 
The adjudications of the courts are contradictory. In the case oî Nickk 
Oo. V. Worihington, 13 Fed. Rep. 392, Judge Lowell held that an action 
at law for damages cannot be maintained against officers, directors, or 
shareholders of a corporation which infringes a patent, even where such 
persons personally conducted thé business which constituted the in- 
fringenient. This opinion was evidently based upon the principle that 
the artificial person, the corporation alone, is the guilty actor, and that 
none of ifs members or officiais legally participate, as individuals, in 
acts done by it. On the other hand, in the case of National Car-Brake 
Shoe Co. V. Terre Haute Manufg Co., 19 Fed. Rep. 514, Judge Woods, 
in charging the jury, substantially held the opposite doctrine, that, in an 
action at law for infringment of a patent, ail 'parties who participate in 
the infringement are liable, although some are simply acting as officers 
of a 'corporation. Ail parties who take part in a tort or trespass are lia- 
ble. A njan cannot retreat behind a corporation, and escape liability 
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for a tort iii which hç actually participâtes. And this doctrine has been 
Sanctioned and enforced in Goodyear v. Phelps, 3 Blatchf. 91; Poppen- 
hùsm V. Falké, 4 Blatchf. 495; lowa Barb Steel Wire Co. v. Barbed Wire 
Co., 30 Fed. Rep. 123; and in other cases which need not be cited. It 
is based upon the rule that every voluntary perpetrator of a wrongful act 
of manufacture, use, or sale of a patented article becomes ipso facto an in- 
fringer, and is legally responsible; and it therefore refçards officerp, di- 
rectbrs, and agents employing or authorizing or assentingi to the use of the 
patented invention as infringers, and personally responsible to the pat- 
entée.' A third class of cases adopte the acceptance of the benefit, pecun- 
iary or othèrwise, springing out of the use or the sale of the patented 
article, or from the infringing act, as furnishing the test of liability. AU 
\fho dérive such benefit are to be reckoned as guilty of the tortious act 
which makes it possible. 

The safer rule of thèse, as it seems to me, is the second. Its enforce- 
ment will render ail agents of a corporation who perform acts of infringe- 
ment, and ail stockholders and directors and other officers who, in the 
conduot of the ordinary business of the corporation, authorize infringing 
acts, personally responsible to the owners of the patent. Such rule is 
"in harmony with other doctrines of the law, sufBciently protects the 
patentée, and justly punishes those whose willful acts place them on the 
same footing with individual infringers." 3 Rob. Pat. § 912. 

The proofs in this cause show that Albright as président of the défend- 
ant corporation, Goodsell as foremaû, and Tompkins as gênerai superviser 
of the whole of the leather departmént, khew of and àssented to and im- 
pliedly authorized the manufacture and sale of harness bearing an orna- 
mentation alleged to be an infringement of complainant's design as pat- 
ented. TJnder such circumstances, I do not think they can shield them- 
sëlves ÎFrom responsibility by charging the infringing acts, if they are 
such, to be the acts of the corporation alone. The infringing acts are, 
indeed, the acts of the défendant corporation; but as well are they the 
acts of the individual défendants, by whose authority and direction and 
assistance the corporation was enabled to and did infringe. The alléga- 
tions of the bill are well founded. 

This brings us to the considération of the more important question, 
whether the défendants, oorporate or individual, bave been guilty of any 
infringement of the rights of the, complainant. The letters patent 
granted to the complainants secure to them a "design." They were 
granted under section 4929 of the Revised Statutes of the United States, 
which provides "that any person who by his industry, genius, efforts, 
and expense has invented and produced any new and original design 
for a manufacture, bust, statue, * * * or any new, useful, or orig- 
inal shape or configuration of any article of manufacture, the same not 
having been known or used by others before his invention or publica- 
tion thereof, or patented or described in any printed publication, may," 
etc., "obtain a patent therefor." It is plain from the reading of this sec- 
tion that, to obtain a grant of letters patent for a design, the applicant 
must show the présence in his design of originality, in some degree at 
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ieast. In other words, appropriation of the invention of another, though 
the design may disclose altération, does not jiistify, nor is it to be re- 
warded by, the issuance of letters patent creating a monopoly. Tbus 
in Théberath v. Trimming Go., 15 Fed. Rep. 246, in speaking of patents 
for designs, Judge Nixon in this court said: 

"Patents for designs difler from patents for inventions or discoveries in 
this respect: that they hâve référence to appearance rather than utility. Their 
object is to encourage the arts of décoration more than the invention of use. 
fui products. A picture or design thatmerely pleases the eye is a proper sub- 
ject for such a patent, withont regard to the question of utility, which is al- 
ways an essential ingrédient in an invention or discovery patent. But, not- 
withstanding thèse différences, ail régulations and provisions that are appli- 
cable to the obtaining or protecting of patents of the iatter kind are by section 
4933 of the lievised Statutes, made applicable also to design patents." 

I think it may be taken as settled that, to sustain a design patent, 
ihere must be exhibited in the production of the design an exercise of 
the inventive or original faculty as clear and of as high degree as is called 
for in patents for inventions or discoveries. In the Iatter class there 
must be novelty and utility; in the former, beauty and originality. In 
both, the final production must bave been engendered by the exercise 
of brain powèr, and to such an extent that it may be said to be born of 
genius. If this be correct, it foUows neûessarily that the adaptation of 
old devices, or of old forms or designs, though never so beautiful, to 
new parposes or drnamentations,. however exquisite the resuit, is not in- 
vention. It is not begotten of originality. And so it is forbidden for 
one to choose an existing design, simply to dévote it to a new use, aijd, 
because of such new use, successfuUy to claim the benefits of the patent 
laws. This principle was distinçtly aflSrmed in New York Belting & Pack- 
ing Oo. v, New Jersey Car Spring Co., 30 Fed. Rep. 785. This was an 
action for infringement of letters patent for a "design for a rubber mât." 
The patentée in the description states that, "in accordance with the de- 
sign, the mat gives, under the light, différent effécts, according to the 
relative position of the person looking at it." This was accoraplished 
by stamping upon the rubber mat the design, consisting of corrugations, 
dépressions, or ridges in parallel lines, combined or arranged relatively, 
to produce variegated, kaleidoscopic, moire, stereoscopic, or similar ef- 
fects. The patent was attacked upon the score of want of novelty. In 
giving the opinion of the court, Judge Wallace said: 

"It was not new to produce contrasts and variations in light and shade, or 
stereoscopic effectSi by dépressions or élévations in the surface of materials^ 
It was old to do this by arranging them in parallel lines, as in wool, plaster, 
and côrducoy cloth. It is not novelty which will sustain a design patent to 
transfer to rubber, or to a rubber mat, an effect or impression on the eye, 
which bas been prodneed upon other materials or articles by contrast, or vari- 
ation of light and shade. The design of this patent is not new, unless it em- 
bodies a new impression or effect produced by an arrangement or configura- 
tion of lines, which introduces new éléments of color or form. This is not 
claimed.V 



586 IliDBEAL'.EEPOETER, VoL 45. 

r^And the Ipatent was therèupon held void for want of novelty. The 
efifeot of tfai» opinion is to déclare that the application of a design to rub- 
ber inatsf which had been- thèiretofore applied in the treatment of arti- 
cles of;wool, or of plaster; oifjof corduroy clbth, involved no invention 
whatever; was totally lacking în novelty. Or, in otherwords, the trans- 
fer of,9..<iesJgn used fo,r.tl^e,orn£imentationof an article of pne material to 
an artiçï§;pf another njaterialj, thjough sqch transfer may: exquisitely en- 
rich aoià beautify, : is^ aot entitled to the protection of letters patent. 
Mère" haadiwork, withont btain-work, Stands on tooiow a plane to war- 
rant or-tojustify thé grantbf tttphopoly. 

Apï)ï^.io^'this pnnc(iple. tôvÉHè casé at bar, it seemS to me that this 
patent cànnot bp sustaitied. /The proofs show that this design, exact in 
every pà.rticular, ; waa patented and in use as early as 1 866 . The daim 
of the complainant's i^atent is for a "design for ornamentation of har- 
nefes, consisting of a j)iece of hatness having thereupoii flattened spiral 
convolutions overlapping and rèsting upon each other, and placed at a 
elight distance from the edge of the piec0,'so thatthe plain edge of the 
pièce ànd the escaloped edge ôf the spiral show out in ûontrast." In 
1S66 tthe Picot was gtanted a patent tbr^ a design for long combs, used 
by Children tô pin back the bai* frbm the forehead and eyes. The de- 
sign is* a flattened siiiralofwiréattachedyfoT ornamentation, to a long 
semi-flexible rubber cômb, semicirculftr ih shape. An inspection of 
the draWing anliexed to the patent shows this flattened spiral, with 
coils lapping ûpon eaoh other, afiixed to the comb. The spiral is thus 
déscribed in the spécification: 

"The loops are made jfrpm one pièce of wire, which is berit and twisted, so 
B8 to havè loppâ of dësiréd Size, whîch a^e pressed and flattened so as to forni 
asmooth. ànd continuoùs band. They are formed so néàt each other that 
their contiguousédges'wUI touch or lapotae.upon the other in BUGcesslon f rom 
light tol^tf&Dûviae vetsa: the gênerai efîect, however, being the saine. 
This band or bordçr pf Jpops Is placed aroupd the , upper part of the face of 
the comb in a Une pariUlel, with its tpp edge, and {a held to the comb by riv- 
ets or pins, whîch projêct out theréfrôm." 

'An inspection of this design shows it to be identical with that claimed 
by^é complainants, and'it Pertainly cânnôt be adm;itted that there was 
involved any invention in the act of tearing it ofP from the comb of the 
ohild,— it tnight well and aptly be termed the "brow-band" of the 
child, — and afRxiiig it' to the bro^j^^band of the horse's bridle. The 
complainant's design isapparen^y identipal, alsq, with Crane's design, 
as represented by Fig.+4 in the drawing attached to his patent for har- 
aess trimming^ granted Jatiuary 30, 1883; with Hartmanîs design, rep- 
resented by Fig. 5 in the drawing attached to his patent for a bridle, 
■gi'ànlBd Jurie 29, 1880;'iivith Mingis' design for à roUnd Cômb,' for Whîëh 
lettéjrii jiatént were grarited January 1, 1867;' and pràptiçally identical 
with, ottieT patented c^esigiis which it'i^ npt' necessary to speèify .;Cer- 
tainly fl,:itptaljlack of npiçelty and prigipality in;the complainanit's design 
is dearly shown. There is, indeed, an adaptation of old designs toûew 
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purposes, but that is not invention. Taking the priiîciple, heretofore 
stated, as the criterion, to^vvit, thàt in a patentable design there xnust be 
exhibited originality and beauty, it is apparent that this patent cannot 
be sustained. The design, wbich is its subject, may be beautiful; it 
certainly is not novel, nor is it original with the patentée. The injunc- 
tion heretofore granted is dissolvôd, and the bill is dismissed, with costs. 



CoMPAaNiB Universelle DU Canal Interocéanique v. Belloni et aZ.' 

{District Court, E. D. New Terli. Maroh as, tSi9l.) 

Adhibaltt Practicb— Becumtt ttnder ADMrRALTT RcLE 53— iNsniTiCEirr Apftdatit. 

An objection by the respondent In a cross-sult to giving seourity under admlralty 

rule .53 in the amount of the claim of the libel, on the ground that he cannot do so 

"without serions embarrassment to his business, and great expense and sacriflôé," 

Is insufflcient. 

In Admiralty. On motion as to amount of seourity. 

Butler, StiUman & Hubbard, for claimants. 

W. Je Marrin and R. Z), Benedict, for libelants. 

Benedict, J. This is a motion taken under the admiralty rule 53 to 
obtain a direction from the court as tp the amount ofsecurity which 
shall be giv^n by Belloni, the respondent in a cross-libel filed by the 
Compagnie Universelle du Canal Interocéanique against him in this 
court. The damages demanded in the action against Belloni are the sum 
of $20,000. It is sought in this motion to bave the amount of the se- 
ourity fixed at not exceeding $6,000. The ground upon which this ap- 
plication is based is that Belloni cannot give seourity in the amount in 
the libel "without serions embarrassment to his business, and great ex- 
pepse.and sacrifice." In my opinion this affidavit does not show cause 
for a direction by the court that the seourity should be less than the 
sum demanded in the libel, namely, $20,000. 

> Beported by Edward O. Benedict, Esq., of the New Torlt bar. 
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Ball et al. V. Teenholm. 
(DUtHct Court, D. Stmfh CaroUna. April 1, 1891.) 

1. Admiraltt— JuRisncTioN— DBPBCTirB Whaeï. 

A claim against a wharf-owner for irijury sustained by a vessél in the dock by 
reason of an alleged defect thereiu is within the jurisdiction of admiralty, and a 
libel in personam will lie. 

2. Rbs Aujtidicata. 

But where sucb an action bas been brought in the state court, and a verdict ren- 
dered for défendant, and plaintifl's motion for new trial overruled, and a notice of 
appeàl given, the action of the court is res adjudloata, although the formai judgment 
> bas, not been entered, and the jurisdiotion,ol the court is exhausted. An order eu- 
tei-éd in the circuit court after appeal to the suprême court, giving plaintiffs leave 
to discontinue their cause on payment of costs, is corom, non Jttdice, and will not 
enable them to malntaln a libel in a court of admiralty on the same cause of action. 
8. DiSMissAL OF Suit. 

,Ad order to discontinue a cause ca,nuot be entered after judgment. 

lû Àdtniralty. 

Charles Prioleau and Northrop & Memminger, for libelants. 

J. Ancrum Simons, for respondent. s 

SiMONTON, J. Libel in personam against a wharf-owner for injury sus- 
tained by a vessel in the dock, by reason of an alleged defect therein. 
Exceptions are filed to the jurisdiction of the court, on the ground that 
the subject-matter of the suit is not within the cogmza:nce of admiralty; 
and, hext, that this Controversy bas already been determined in the 
state court. There is no doubt on my mind that the case is within the 
jurisdiction of the admiralty. The John E. Berkman, 6 Fed. Rep. 535; 
Savyyer v. Oakman, 7 Blatchf. 290. The other exception requires more 
discussion. An action was brought in the court of common pleas for 
Charlestoh CGunty by thèse libelants against this respondent. Thecom- 
plaint set forth the same facts as are alleged in this libel; the défense 
EÙade in the ansWer is the same made on the nierits in thè pleading be- 
forë this court. The cause, being at issue, was tried before bis hoiior, 
Judge IzLAR, and a jury. The verdict was for the défendant. The 
plaintiffs moved for a new trial on the minutes, and on an afiBdavit of 
the absence of a materiàl witness. The judge in a wrîtten decree refûsed 
the new trial, expressing bis satisfaction with the verdict. PlaintifiFs 
gave notice in writing of their intention to appeal to the suprême court. 
Before any other steps were taken an order of Judge Izlae was entered 
in the court below, giving leave to plaintiffs to discontinue their cause 
on payment of costs. This order was on the written consent of the at- 
torney for défendant. Under thèse circumstances, is the controversy be- 
tween thèse parties ended, so that this action will not lie? 

It becomes important to ascertain if there ever was a judgment in this 
case. There is no paper on file resembling the posfea of the old practice, 
or the summary of verdict and costs of the new procédure, signed by the 
clerk and the attomey. No formai judgment could bave been entered 
until the motion for a new trial was disposed of. Trïbhle v. Poore, 28 
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S. C. 565, 6 s. E. Rep. 577. When the judge heard this motion and dîs- 
missed it, this was the final détermination of the rights of the parties to 
the action so far as the court of common pleas was concerned. Under 
the language of the Code of South Garolina, § 266, this is the définition 
of a " judgment." The failure on the part of the defendant's attorney 
and of the clerk to prépare a formula or to enter one in the clerk's office 
do not repair or affect the judgment of the court or take away its char- 
acter as a judgment. In Clarh v. Melton, 19 S. C. 507, Simpson, C. J., 
puts this 80 clearly that his words are quoted: "A judgment is the appli- 
cation of the law to the facts found in the case, and is the légal deterrni- 
nation of the rights of the parties before the court. * * * Ta give 
force and effect to this judgment, however, it is true a formula [under 
the old practice] was required to be prepared and filed in the clerk's of- 
fice, and to be entered in the book of abstracts of judgment. * * * 
It will be observed, however, that the formula did not constitute the 
judgment of the court, nor did the dating or signing by the clerk with 
his officiai ^ignature add anything to its officiai character. The judg- 
ment issues from thé court, not from the attorney or the clerk. It pré- 
cèdes the formula, and is the authority on which the formula is pre- 
pared, but the formula constitutes no part of the judgment." He goes 
on, and, in efiect, says, the formula is but a step in the proceeding, a 
pàtt of the machinery adopted to secTire to the successful party the fruits 
of his victory, leading up to the exécution. When the decree of Judge 
IzLAE was filed confirming the verdict, the rights of the parties weré de- 
termined so far as the court of common pleas could détermine them. 
Nothing more was needed. If the défendant wished to secure fruits of 
his victory, he or the clerk could enter the formula and issue exécution. 
This was work purely ministerial. The judicial function was ended. 
The notice given by the plaintiffs of their intention to appeal, the es- 
sential initial step towards the suprême court, showed that the plaintifiFs 
sought their remedy elsewhere than in the court below. In fact this 
notice led the case out o*f the jurisdiction of the court of coriamon pleas. 
Thenceforward it came within the jurisdiction of the suprême court. 
Whal^ V. Charlesion, 8 S. C 346j Bank v. SteUing, S2 S. C. 102, 10 
S. E. Rep. 768. The order of Judge Izlab discontinuing the case was 
«ither corarn non judice, or, if it availed at ail, discontinued such proceed- 
ings as ivere pending, to-wit, the intention and notice of appeal. There 
can be no doubt that a plaintiff", by consent of his .adversary, perhapson 
his own motion, may discontinue his proceedings before verdict, ahd 
upon such discontinuance, and on payment of costs, (rule 61, Cir. Ot. 
S. C.,) he could begin again, either iii the same court or any other court 
ha ving jurisdiction. In the new suit the prior proceedings coiild not be 
set up against him , becàuse there was no adjudication, a.nd rio estoppel 
by judgment; To this extent, and no further, go the cases quoted with 
much lèariiing and research by the pi-bctor for lîbèlaiits. But àfter judg- 
ment there cân be no right agàin to lîtîgaté the sàiné sUbject-mattçr with 
the satae party. Properly speaking, there caiî be no disçohtliiuance. 
The rights of the parties în the action hàving beendètérmihed, there is 
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npjCpntinwing action, and nothiug to disqontinue. The controversy has 
been adjudîçajipd.i The doctriae of res adjuçlicata is soinetimea spQken 
pf ) a3 " estoppel ,by judgpjent." This is an unfortunate uge of a term. 
^\^eils, Rçs, AdjJ. § 1. It is not founded on the narrow doctrine ofeS' 
toppel. Wlienft party bas once bad the opportuuity of litigating.his 
rights in ^. cçiiBpetent tribunal, and bas iiad an adjudication thereon, 
they canpot be again drawn ipto question with the saine parties. He 
has had his fjayin court, With the resuit he must content himself. 
The public interests demand that there he an end of litigation. The 
libel must be disniissed. But as the défendant assented to the offer for 
diacontinuance, without which it would not bave been granted, or this 
action brought, the çosts of the clerk and marshal only will fall on libel- 
ant. 



The Jesse W. KNiâHT p. Tflte Wm. R. McCabe. 

(IHsMet Court, K Ù. Pennsylvanîa, Januâry 6, 189i.) 

1. CoLLisioîf'^'VBBSELS End 0K<— Chansb op CotmsB. 

The libelânt, passlng down iChesapeake bay at nîght, south by eapt, met respond- 
ont maklng north-north-west, thè red llghté of eaoh appearlng slightly off the port 
bow of ttté otuen ïhe respondent turned ' ftllshtly east,aild the libelânt, when 
from 300 t.p.4QQ yards off, aJsoturned in the same direction, and coUlded. Held, as 
libelânt sboùld nave assumed, When sô close to the respondent, that the lattet liad 
. accommodated himseU totbs situation, and sbould bavehold her course, she was 
, infault. , ,. 

8. SaME— DUTT TO itEVERSa. 

The respondent fûiled to keepwell off f«>tni the libelânt, whieh, ■when about 800 

: or 400 yç^rdç off j_ mode an abrupt turn, causiûg the disappearance of her lights. It 

did not appèar from the s^aiher In which direction the uhange of course was made. 

Heitd reëpCtttdébt iii fault for not stopping Or reversing, èVen if it was not éertain 

,; that stQgpfntç.oprtreversing would hâve avoided the Collisio?!. , 

LibeIfori;Î9pi|ages for Ocdlision by the3choonet Jesse W. Knight against 
the Steamer 1(X lia. Ri MiiCabe. 

Jo8. L. Tm ma ÇpuiâÉon <{: Z)nî;er, for libelânt. , , 

Flnndêrs<i:Pv,gh, for respj^ndent, cited on the duty of schooner to hold 
her course, sailing^rule 22,; j%e AUianca, Sd Fed."Rep, 476,; The America, 
,â7.Fedl Ilep. 81$., The change of course of schooner èyen if made at a 
^çnsiderablediîstîince vyas a,ii[|,ult. TÂe Ckûiurine y. piekmson, 17 ,How. 
j4,70. , ;Thô.'vesg,çl which ougHt to hold her course must not, embarrass 
tjie vessel whose duty it.iç ,to. keep away by a changé of course. The 
"iàinoM, 1()3 tl. S. 299; 'Tf>fi Virginia, 24|:Fed. Rep. 765. 

r ÇuTLEB,- iT.i.; ;^a the Ubiç^nt passed down the ; Çhesapeake bay,;at 
^jght, Jun,e :25,;4?89, on.jài fwoyage from JBaltitnp?'© ;tq Nor|olk, she en- 
.couptered iljei résponden1fiofli:pipg up, fropa the latfer, RlaCje to the former, 
was run .iijito anid Buulf. ,, The respective courses of the yessels as they 
cai?i^ into yiew is j?nçer^%i^.,. , /ij^he libelânt states hers tq baye been soUith 
_^ipy e^St, and .tbeiresgofldentj saySihJs was narth nor|h-w^st, Éach saw 
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tte 'other's red ' light Sltghtly off thfe port bow. The respondèiit, deem- 
ing the courses unsafe, turned slightly eastward. The libèlant also turued 
in this direction, at some point betweeh that at which she firat saw the 
resporident-^a half tb three quarters of a niiléaTVay, as sHe eays — and 
the place of collision. THe direction of the wihd was, I belieVe— though 
the évidence respecitihg it is Çoriflicting — tobe nearly east; probably a 
little ûorth of that point. The'tîde was flood. Thé distance between thé 
vesséls when the libelant turped' eastwatd cannot be knoWn with accii- 
racy. The witnesses diffeir about it, and, as is manifest, tione of them 
can form areliable judgmènt oii the subject. It is clear, however, thàt' 
the changé occùri*dd sbmé' little time, àt least, after she bb'served the 
steamer'^ light; àtad probably à Ibngertimè after the steamer obséryed 
heirs. r believé from a cat^eful examinàt'ioii of ail' the ev:i,dence bearirig 
on the subject that it occurred when the vesâeïâ were within 300 to 400 
yards apàft. Wh'ether it was at this distance or éarlier, ît was in my 
judgÉoièrit, unjustifiàble; ahd tended directly tb the disaistef which fol- 
ïàWéd: Aifter the véssels hipid çpm'e fully into viétvi sb neat togelhër, as 
d«scribéd by the libélànt's Hiâte; it shoujd have been assiimed By thelattet 
thàt thê'rèspondbnt hàd thieh accommodatéd himsëïf to thé situation,' bjr' 
àdôDtîhgpfopérmeasures' for passihg and thé libelant shouia "Have steadily 
held het 'course. Any diaiige on her paçt after that tended tb erobarra^ 
the réSpbndent, and' Shoulïï 'have beéri'avoidéd. ' It is ifrgfed that thé 
change Waé interiddd to hoM 'and steady her on the original course, onl^, 
and' thât it had no gréàtèr'eflfect. This view, hb^eVer, îs cléarlj^ ré- 
pelled 'by hèr niaté's testiinàiiy, as well as by the circutiistances of the 
collision. ;She turned eastwsîrd, 'quiteabruptly,ïthink,j with a view to 
passing ttié respondeht 6li tî^atéide — "fully bringîng but hêrgreen light" 
tohim, àâ' thé maté testifies.'^xpecting him, as, thé witiiess furthér says, 
to respond tb this signal, tfj^ ttiriiing in the .bptsbsité direction'.' The 
statenfetit^ bf the nlate itb'rneciiateiy after thé collîéibn,'àré'lb the saipë 
éfféct, thofigh fuUer. They séém plaînly to àdnïit the lîbeïànt's errcir;' 
She had lib right. to reqùité'the respondent ïo turn westward, after tbe 
lattèr had adopted ineasqres'for passing. A changé 6f course under the 
circumstànces — even ât the!, distance of half ^ inile— was inexcusable. 
There wâS no necessity ^eqtiiring it. To grope, after the motive for thiS 
cônduct would be ùnprofitablel An apparent absence bf inbtive, and 
the fact thàt. it wàs dangërôus ànd reckless cab have no weight against 
the clékr '^roof that it occurred. I need not pursue the sbbject. The 
libelant wàs wrong in' m'aking the change. I cannot attach any impor- 
tance to the testimoby of'hér Ipdkout, on this subject. He seems tb be 
èxtremeiy ignorant eten for the clàss of men employed on such vesséls. 
Hë'did.nbt knoW, and. coùld not even approximate, the course of either 
vessél, nor indéed tinderstand the meaning of tbe têrm" course.'^ Ijé 
did 'not distinguish the steamer's héad-iight Ihbu^h it was buming 
brightly and in plain view, nor observe that the schooneT (jlianged her 
course'/ tHdughît is entirely plàin she did. It is dobbtfiil whether'he 
Wàs cbmiielént'fbr aiiy respénsible' duti^' on board. Tt is ubnéôéssary to 
inquire whether the libelant was guUty of other misconduct; *b'r to specii- 
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late on the question whether she would havebeen struck if she had neld 
Ijer original course. 

I do not think, however, that she alone, was in fault. The respond- 
ent should, probably, hâve kept furlher off. He sbould hâve calculated 
for some little variation in the schooner's course — such as may anse 
fi;om wind and tide, without change of wbeeï. There was nothing te 
prevent him from going further away, and I incline to belle ve he should 
haye done so. He evidently, and naturally desired to keep very near 
the original course — as near as he could and escape collision. A majority 
of ,sucb disasters arise from this mistake. Yet it is not certain that he 
shbûld be beld responsible on thisaccount, and I am not sure he should 
be $0 beld, if nothing more appeàre^ against him. He seems, however, 
to bave, been clearly wrong iij ^ot stopping (and probably reversing) bis 
éngiiié immediately upon the schooner's light disappearing. He had 
observed this light for more than a mile, steadily approaching on a di- 
rect course, and saw it disappear .suddenly, as he says, when within 200 
or 300 yards. According to, the Tvitnesses' statement of the lapse of time 
the distence was considerably griealfer.. Neither statement, however, ca^ 
be reliedl on as accurate. It is quijte as probable the distance was 300 to 
400 yards, as that it was leps;î; think more so. The disappearance of 
the light could only arise fromj an, abrupt, aiid under the circumstances 
extraordinary, change in the schooner's course. It seems incredible that 
a constant and vigilant lookout, prpperly statioped, should not bave ob- 
served whether it disappeared eastward or westward. Granting, how- 
ever, that he should not, and that, the steamer was thus left to conject- 
ure, respecting her course, there was no more reason to suppose that she 
turned westward than eastward. In éither event— whether it could or 
could not be seen — therefore it séems plain that the steamer should bave 
stopped^oratleast slowed down, untilthefaet wasascertained. Instead 
of doing so he continued bis course without diminution of speed, until the 
schopner was directly across bis , tows only a few yards distant. It is 
not a satisfactory answer to say that there was no time to deliberate and 
that nothing could then be accomplished. The natural and first impulse 
would bave been to stop if the mate had not taken it for granted, as be 
says, that the schooner turned westward. This was entirely unjustifia- 
ble. As before stated, the same appearance would be presented if she 
turned eastward, and to rely on the supposition which he seems to 
bave entertained, that she had not.so turned because this course was 
dangerous, was unjustifiable and careless. It cannot be known with cer- 
tainty whether the collision would bave been avoided by a prompt en- 
deavor tp stop; but it, neverthéless was the respondent's duty to make 
the effprt. I think it probable that the accident would hâve been 
avoided if he had done so. Wheii he saw her directly across bis bows 
40 feet away, be made the effort, as it was bis duty to do even then, but 
it wa^ too late. 

,1;^ is Tîseless to consider othçr questions raised. Fpr the reasons 
statéd, botb vessels must be adjudged in fault, and a decree be entered 
accordingly. 
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Electric Imp. Co. v. City and Cotjnty of San Francisco. 
(CiroiiU Cmirt, N. D. Callf(ymla. March 30, 189L) 

CONSTITUTIONAL IiA-W— POLIOB POWBB. 

Where the évidence shows that the stretohing of eleotrio wlres over and upon 
the roofs of buildings is extremely dangerous, botta as being liable to originate fires 
and as obstructions to the extinguishment of fixes otherwise originated, a city or- 
dinance absolutely prohibiting the practice la a valid exercise of the police power. 

On Motion for Injunctîon. 

An ordinance of the board of supervisors of San Francisco, January 
26, 1890, vas as foUows: 

"OrâerNo. 2163. Prohibiting the suspension of electric wires over or 
uppn the roofs of buildings, etc. The peopleof the city and county of San 
l'i^a^cisco do ordain as foilows: 

"SéctiiQh 1. It shall be unlawfnl for any person, company, or corporation to 
rhadr Suspend or stretch over or acrOss or upon the top or roof, or any por- 
ti<Â' of fche top or roof, of any building in the city and tounty of San Fran- 
cisco, àiiyiWire nsed for the purpose of conducting electricity, or an electric 
carrent, or for any purpose whatsoever. 

"Sec. 2. It shall be unlawful for any person, company, or corporation to 
lieep or maintain over or across or upon the top or roof, or any portion of the 
top or roof, of any building in the city and county of San Praneisco, any wire 
used foi: the purpose of conducting electricity or an electric current, oirfor 
any'pUtpbSé Whatsoever, for more than ten days after such person, company, 
or corporation shall hâve received notice in wrîting, signed by the chief en- 
gineer of the fire department of said city and county, to remove the same; 
and eachand every day subséquent to the ten days after such prescribed no- 
tice shall hâve been given, any maintenance or lieeping of any wires herein- 
above prôhibited shall constitute a new and separate violation of this ordi- 
nance. ' 

"Sec. 8i It shall be unlawful for any person, company, Or corporation to at- 
tacb to or suspend from or support upon any building in the city and county of 
San Francisco any wire used for the purpose of conducting electricity, unless 
the same be attached, suspended, or supported for the purpose of supplying 
to the owner or the occupant of such building, or to the owner or occupant of 
sbme part thereof, electric light or electric power, or téléphone or telègraph 
service. 

"Sec. 4. It shall be unlawful for any person, company, or corporation to 
run or suspend or stretch, or keep or maintain, upon any pôle or other sup- 
port erected in or upon the streets, or in or upon any sti^eet, in the city and 
county of San Francisco, any electric light wire, or any wire used to conduct 
electricity, or an electric current, for the purpose of producing electric light 
Or motive power, unless suçh person, cohipany, or corporation shall hâve here- 
tofore obtàiiied, or shall hereafter obtain, permission of the board of super- 
visors of said city and county so to do. 

"Sec. 5. The provisions of this ordinance shall not apply to any building 
occupied in hls or its business, by any person, company, or corporation en- 
gagea in selhng or f urnishing or supplying electric lights or electric power, 
or engaged in conducting or carrying on a téléphone or telègraph business; 
nor shali they apply to any wire erected and used exclusively for fiie alarm 
and cit^i^nd county purpo^es. 

"Sec. 6. Àny person vioïating any provisioi)..of this ordinance shall be guilty 
v.46F.no.9— 38 
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of a misdemeanor, and shall be punished by a fine not exceeding five hundred 
doUara* or by imprisonment in thè county jail uot moi:e tljan six aaflnths, or 
by both âne and imprisonment. 

"Sec. 7. If any person, who |ias,he"^etofpire,run or suspen^pd or stretched, 
or who shall liereàftèr run or suspend or stre'tch, ôver or acfbss or upon the 
top or roof, or any portion of the top or roof, of any building in the city and 
county çfSj^n Francisco, or, wllq^ shall bereafter keep of fflHlntaitx ahySucH 
■wire Qsér'Or across or upon theitflpor roof,or any portion ôi thgtop or roof, 
of any building, in sàid city and county, shaH fail to remove the same witliin 
tendàys'aftér'thë té'cèîptof writtèn notice to dOso, signed bythe ehief en- 
gineer of the fire department of said city and county, tben it shall be lawf ul 
for the sald chief engineer of the fire department, and he is ■ herèby auttïor- 
iz«ç(4iQ<l, direûtedi to causQsuçJi s!irii;e to be retooved. " , ; , - 

In attempted enforcement of such ordinance, thé City àrtd county of 
San Ffantsisco,- through David Sicanneli^ chief engitieé* Of its fire depart- 
mentj ilbïifiéd compliaiftàht tô'feildovè 'its wires susp>éliidièd 6n numerous 
building in violation of the ordinappe, /ùrider paip'' pf ' prosëçutij^n; 
Wlièfj^jiç'çin .CQmpl£p!naftt .i^^ 

a^ipsti gjjc^ interfei'çnçé,W;itli,its,pusippss by bringinglhpse auite^^ 
now aekssfor injunctiuns pendiog the heafing of the suitsinrhich it has in* 
stituted against said city and county, and against said David' Scanneliy 
thé •èîhîëfè'hgineerôfthë fire dëfiarttnètit bf said citj^ ànd county, to re- 
Sti'aittït'^nd' hitti frpiii 'jénfdrç^ 
.■^§gcfif)f!^..YdnNessa$id./ (?(?fM??ii /r., fpfcpippïaihant, 

Before Sawykej; Circuit Judge. i> ;i • 

SkWirÉ»:,' 'J.' Withoùt diSdtlèsii'ië'iiiè question at lat^é, T shall con- 
tent my^èlf •n^ith. a brieï announéëmèiit bf my 'éOricliigiQnsln'/this case] 
After a câfei'ul considération of the questions irivblved, ï am satisfied 
that;"Ûrdipance No. 2163. Prohibitingithe suspension ^ofelpctricwires 
over, or Upon tlie roofg of building8,",etci.,is a validi ordinance, passed 
within th*ô légitimate police powers of the city, undertheauthority of the 
gtate. IfiÈàrteméjjèr vi^Icnéd, 18 Wall. J38, Mr. Justice FïÈfcD sàys, that the 
<3.îs8éiç|tïrig'juâges ia,tj;(e'iStav.ghtxr-Hmtse^pasës, "rècognizéd thè power of 
the State in its fullést éxtent, [the police power,] obsèrving that it em- 
-Israced ail régulations, afiecting the; liealth , gopd ord^çji, rporals, peace and 
BofeÉi/ qf «ociefe/i and thatoall. sorts of restrictions and hurdens were im^ 
■posed undèï'it; and thftf'When thèse wére not in conflict with any con- 
gtitqtidiiyi f»rohîbitioiiVpi*^undameiltal principles, they ëôuld' not be sùc;- 
'cèssfuUy assailed in à jùçÇicJal tribûri^l." Sb, in "Btàtpfiefs* Union, etc., 
Cq.y.Qrescent Cïti/., eff;,y.(jb.; lli Ù.,pV747, 4i Sup, '0ii. Kep.,652, the 
court, quoting from Chancellor Kent,; says: ,,,-•: ' 

"Un%b(ilèSbniè tràdîéè,' sîau^hter-hoiiséà, opérations ôfferiifflveto the sensés, 
thè âejjdstt'W potbdif^tisë application 6f steatfl-powet tb prOpel cars, thè 
buUdin(^'^'éM\RisiihU''iMterialà, and tfiêT)uriftibfitBèîd%d,'ïhay ail be ini 
terdicted bf^thé'lawîùW^Blitdst of défifsW^îxpUlatiÔ^^^^^ 
tional pïlnWpI^'thftt èVèïy'persoh oughè to so use HisprbpiBrtyaa not to injure 
bis neighbors; and thatprivateinterestsmustbemédëaubàer'Oientto'ihègeh' 
traldnài^ésitâftmk}^iàunîty:'' ■'■■iVJ'' ■.;•■-■•- ■ .■■.■-' 



ELECTKIC IMP. W,».: CITY AND COUIfTY OF,,SAN FRANCISCO. 595 

XnBdrbier ^(; CmnoUy, 11-3 U.,S. 27, ,5 Sup. Ct. Rep. 357, and Soon 
Hing v. Crowleiy,ili U, S. 703, 5 Sup. Ct. Bep. 730, the court distinçtly 
hold, iipon a much milder case of danger than this, that ihe jfpûrteenth 
amendment in no respect interfères with, or limils ihe exercise of this police j)Ower. 
The exercise ofno other branch of this power is more important, than 
that, which,^rotects, or seeks to protect, the public safety of a great city, 
like San Frandsco.: That the stretcbing of thèse .wires over buildings 
in the manner practiced, as shown by the évidence, tio one, I think can 
doub]t after re^ding the affidavits, is extremely dangerous, both as being 
liable to originate fires, and as obstructions to the extinguishmeut of fires 
otherwisevorjginated. Indeed, the danger is a matter of common knowl- 
edge. We might almost as well require strict proof of the danger pf 
storing gunpowder, or dynamite, in, under, upon, or about our houses. 
Even if thèse wires can be so put up and insuïated aa to be safe, in the 
mode suggested by one of complainant's witnesses, Prof. Kieth, it has 
not been donc. The professer himself does not claim that they are, now, 
safe. The danger is of a character cognSte to thàt of gunpowder. There 
is, doubtless, a. difièrence in the degree of the danger, but, the consé- 
quences are liable to be far more widespread and calamitous. Should 
a raging fire occur, originated by the electric current, or otherwise, thèse 
dangerous'wires might so obstructthe efforts of the firemen taextinguish 
it, as to resùlt in the destruction of the entire city. It is; certainly, 
compétent under the police powers of the state, to sùppress such danger- 
ous erectionsi,: in the interest of the common safety pf the cqmmunity. 
Who can sayv in view of Ihe constant, and perpétuai menace, that the 
provisions' ofthia'ordinance are unreasonable? Is it unreasonable be- 
cause the remedy against the great public and priVate nuisance is prompt, 
and efficient, when no other remedy is certain to be equally so? We 
know not how soon a calamity from this source may corne upon us. 
It may be while we are litigating the question. If one should store a 
large quantity of gunpowder or dynamite among the buildings in the 
midst of thficity, would a like remedy be deemed .unreasonable, or in- 
admissible, or void, as not being due process of law? The fac*, is, the 
gunpowder has no right to be there. It is a standing and dangerous 
menace^» the jieighborhobd, which any one aftected by the nuisance 
has a right to abate. And when it is so extended as to become a public 
menace and nuisance, the public ofïicers, especially, When specitically 
authorized to do so, can law.fuUy abate it. And ,,such a constant and 
continuôiis menace and nuisance, in a less degree pôrhaps, itismanifest, 
thèse wires erectèd as they appeaf to be, are. They hâve nd moré right 
tp be there thfiji gunpowder, The only wonder is that owners of build- 
ings in view of the riecogpized djariger will permit ,theS,r usq for such pur- 
ppseS. True, the supervisoi^cannot make an article-dangerous, bysim- 
ply decîariiigitto jbe so.when, in fact, it is not. But the praclice, as 
it' now pre^ails; against wbiéb tbis ordinance is diireetedj is *hown to be 
dangerous, and, we, ourselves, ail know it to besp. "Çhere Càn be np 
bïrocessftiliâisptiting of the iacÂ.i< JShe order is gênerai and applicable 
td ail. ' If it îs'flot enforced' às'to ail, it oùght tx? -b^i and the chief 
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of policé! déclares hîs purpose to enforce it, in ail cases, that come to his 
iiotibe. I see no good reason to believe, that it was passed for the pur- 
pose of discrimination in favor of another company, as claimed, or that 
it is intended to be so enforced. I do not think it violâtes any provis- 
ion of the national constitution. I regret to be obliged, by this décision, 
to aflfect, so seriously, the interests of the enterprising parties, who are 
endeavoring to supply our citizens with electricity for the various pur- 
poses to which it iâ now applied. But I cannot décline to administer 
the law as I find it, for the safety and security of the lives and property 
of the citizens of San Francisco. In accordance with the conclusions, 
which I hâve reached, au injunction must be denied, and it is so or- 
dered. 



ELEOTBIO IMP. OO. «. SCANNELI,. 

(drcuU Court, N. D. CaHfomià. Mardh 30, 1891.) 

On Motion for Injunction. 

Haggin de Van Ness and George C. Gorham, Jr., toi complainant. , 
Langhorneé Miller and Bstee, Wilson é McCutchson, for respondent. 
Before SAwtÉE, Circuit Judge. 

Sawter, J. This la a similar case against the ohlef of the flre department 
of San Francisco, to enjoin him from executing the order in question, by re- 
moving the numerous electriç wires from certain buildings specified. Let a 
Bimilar order be entered in this case. 



United States v. Southern Pac. R. Co. et, al. (Nos. 67, 68, 69, 

Consolidated.) 

Bame ». CoLTON Marbm! & LiME Co. et al. (No. 88.) 
, . iCirmii, Court, p. D, Califomia. Mcu-ch 6, 1891.) 

1. Public X'asbb— Railboad Companibs— Plbadin». ■ ' ; 

Aot Congi Kdxob S, 1871, ^rtuited certain lauds to the S. P. R. Jl. Co. , and provlded 
tbat if its routé, wben designated,' should be found to be on tbe Une of any otber 
road to wliiob land had alsobèen granted, the amount tberetofore granted sbould 
- be deducted from tbe qùantity tbereby. granted to the 9. P. R. R. Co., ao faras.their 
routes should l^e on the same gênerai Une. In biUs brought by ïhe government to 
set aside a 'pèêtent to the 'S. P. B. R. Ce»., it is aUeged that tbe route of thé A. and P. 
Co.,to wbiçb land had also beeh granted, and thé rout«. of tbe 8. P. R. R. Co., 
"cross each otiber in tbe state of Califomia. " Seld, tbat this aUegatlon does not 
bring the lah4 withinthe èxoeptionbf said aot, and tbâtuadersuch allégation, even 
if proof sfaow^d tbat the routes, are j.h faot upon the same gênerai Une, it would not 
avaU the gpreirnment. , 

2. RaiLBOAD 'COMPÀNIBS— CONG^ESSIOiJAI. ÔRANT. 

Aot Coiig. July 27, 1866, luUy «onf «iried upon the 8. P. R. B. Co. tbe right to build 
the road dpscribeA in and: earn tbe land granted by that act, without tbe authoritv 
of thé State' legtislature. 
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8. Samb— Amaloamation— Rbcoonitioh bt Conobbss. 

Aot CoDK. Jii]^ 27, 1866, recognized the S. F. B. R. Co., orgtmizeA ander a gênerai 
law of CaUforua, and made it certain grants of land. Puràuàni to Act Cal. Leg. 
March 1, 1870, authorizing any corporation already formed, or thereafter to be 
formed, to amend its articles of association, and Act April 4, 1870, in terms author- 
izing the S. F. R. R. Co tofile new and amendatory articles of association to enable 
it completely to conform to Act Cong. July 27, 1866, 8. F. R. R. Co., and other rall- 
roads, October 11, 1870, flled articles amalgamating and consolidating themselyes 
into a new Corporation,— S. P. R. R. Co. Act Cong. March 3, 1871, authorized the S. P. 
R. R. Co. of Califomia (subject to the lawsof California) to construct a Une of rail- 
road from a point at or near Tehachapa pass, by way of Los Angeles, to the T. F. R. 
R. at or tiSar the C. river, with the same rights, grants, and privilèges, and subject 
to the stune limitations, restrictions, and conditions, as were granted to said 8. P. 
R. R. Co. of California by Act July 27, 1866. Held, that congress thereby recognized 
that the S. P. R. R. Co. of California, existing March 3, 1871, under the article» ol 
amalgamation and consolidation of October 11, 1870, was tbe same S. P. U. R. Co. to 
wMoh the grant of July 27, 1866, was made. Tbe authority conferred on said Com- 
pany by the act of March' 8, 1871, to bulld the road designated, was made subject not 
only to the gênerai lawa of California authorizing railroad corporations to aibal- 
gamate and consolidate their interests and amend tbeir articles of incorporation^ but 
to the spécial act of April 4, 1870. 

4. Bame. 

Fursuant to state autboritjr^eooenized by and made a part of tbe congressional 
grant of March 8, 1871, the S. P. R. R. Co.; April 16, 1871, flléd amended articles of 
incorporation; and AugustlS, 1873, filed, together with the S. P. Branch R. R. Co., 
articles of amalgamation and cpnsolidation, under the name of the 8. P. R. R. Co. 
Helâ, that tvhile in one sehse a new corporation was formed, each was substantially 
and practically the same S. P. R. R. Co. mentioned in the aots of congress, and was 
80 recognized by congress, and that tbe articles of amendment, amalgamation, and 
consolidation were amihorized by congressionâl as well a& by state législation. 

5. Samb. 

Commissioners having from time to time been appolnted to report in regard to 
the construction of the Southern Pacific Railroad, the road having been acceptèd by 
the président, and having beefi used by the government in the transportation of 
mail, military stores, etc., held, that thèse acts were acts recognizing the défend- 
ant Company as the S. F. R. R. Co., to whioh the aot of March 3, 1871, applies. and 
that thé défendant Company, bëlng subject to burdens imposedby theact, isentitled 
to the beneilts conferred by it as a cpDsideration for those burdens. 

6. SUOOESSOBS AND ASSIOMS. 

Aot Cong. July 27, 1866, having expressly granted lands to the S. P. R. R. Co., its 
successors ând assigns, it is hél4 that, if the Consolidated company witb the amended 
articles of incorporation is not technically the same corporation ref erred to in Aot 
March 8, 1871, It is within the express provisions of the grant, being the successor 
or assign of said company. , , 

1. Mexican Gbants— Whbn Ceasb to bb Sub Judiob. 

When a Mexican grant, by spécifie boundaries carrying ail the lands within the 
designated boundaries, has been confirmed by a.decree whioh has becomeflnal, tha 
said decre^ specifically pointing eut and designating the corners by natural objecta 
on the ground, and the Connecting lines, ail lànds outside those spécifie monuments 
and lines, from the date when the decree becomes final, cease to be sub judice, if 
they ever wef e in that condition, within tbe meaning of those terms as used by the 
suprême court in the cases 6t Néwhall v. Sanger, 93 U. 8. 761; Doolan v.'Carr, 
12S U. S. 688, 8 Sup. et. Rep. 1328; and U. S. V. MoLatigMln, VS7 U. S. 428, 8 Bup. 
et. Rep. 1177. Ross, J., dissentingi 

In Equity, 

Joseph H. CaU, Asat. U. S. Atty., (F. H. H. MUer, Atty. Gen.,,and 
PPittowA6jr CbZe, U. S. Atty., of counsel,) for complainant. 

Joseph D. Redding, {Oreed Haymond, A. B. ffotchkiss, J. D. fiickndl, 0. 
H. Wilson, if., 0. RolS^, Chapmayi & É^ndrick, Anderson, Fitzgerald iç Arir 
derson, Edwiri Êaxter, and /. L. Murphey, of counsel,} for respondents. 

Before Sawype,, Circuit Judge, and Ross, District Jadge. 

Ross, J. When thèse cases, whioh were argued and submitted to- 
gether, were before the court on demurrers to the amended bills, (-39 
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Fed. Rep.J32,) it was held that tKë grant to the Atlantic & Pacîfio Rail- 
roàif'^8mpany;i6iÇ:d.até Jùty 27/i8è^6^ conferred upon thàt iJornpany no 
ri^ht (yf'&Hy'tt'àture to any particulaf pièce of land within the indemnity 
limite ofÏMti,graBt:priorto its sélection, and, as a conséquence, that the 
fact-that.làiids Were within such indemnity limits did not exclude tiieiu 
iToin the sïibséqwent grant to the Southern Pacific lîailrofld Company of 
date March 3j 1871, becâuse of that provision ofth'e àét of July 27, 
1866, (to which the actof March 3, 1871, referred, for thfi terms of the 
grant io the Southern Pacific Company,) which reads: "Provided, how- 
evér, that t^is section shall in no way affect or impair the rights, présent 
or prospective, of the Atlantic and Pacific Raiiroad Company or any 
other railroad company." But becàuse the amended bills showed on 
their face that the lands in çontrovèrsy, which are within the indemnity 
limits of the grant to the Atlantic & Pacific Company and within the 
primary limits of that to the Southern Pacific Company, were at the 
lime of th^ gtant to the Southern Pacific Company^ claimed to be within 
the limits of the Mexican grant San José, which latter grant, it was al- 
leged, waai .then êub judicç, and becausç of that provision of thé grant to 
the Southern Pacific Company to the effect that if the route it was author- 
izëd if) desigiÇiiàtp should be found to bè ùpoh the, liné of any other rail- 
road route to aid in the construction of which lands had been thereto- 
foyë grantéd by the United States, as far as the ro'ûtes areupon the same 
generallinë, the amount of land th^rètofore granted should be deducted 
from the arttoUnt grantëdtp thé Southern Pacific Company,' coupled 
with the facVthon alleged and by thedemurrersadmittëd, that the routes 
of the two roads were Upon the same général litie, the amended bills 
were çonsidered by the court to state, in each ôf those respects, good 
cause for àanplling the patents issued to the Southern Pacific Railroad 
Company..'/.'; '.',:'%".■:.'■';•''' 

Since the ruling upon the demurrers the bills hâve been still further 
amended, and the cases arçnbwôUbrûittéd for décision upon the proofs 
taken and the master's report. i 

The bills as lâst amënidëd opait the fact therétôfore allegèd that the 
routes of the two roads are upon the same gênerai Une, and the question 
decit|ëd upon thé, demùfrérs ip respect, to that pbîh't is therefort no longer 
involved.Tiieialiegàtioiiof the présent bills in regard to that matter is 
that the two routes "cross each other in the étateof Californià, as will 
more particularly appear" from a certain annexed map. The fact that 
is made the basis of the exception in question ip that the two routes shall 
bë tipoh the Sktoé generëi lihe,' ilôt that théycl-osS each other. "If the 
two routes are-iti iact ilpbïi the same gênerai liiie ànd the government 
rélied ùpôti thai- fact fot^ récoVery, it was of éBùrse essential that the 
ftct bé alléged, Not béîbg'àlic^éd it éarincrtaVailfhé complàinant eveh 
if the proof shôws that it^iists. 

In respect to' the "pïèséht- 'ftfad prospective" clause of thé act of July 
27, 1866, I adhère to the views expressed when the cases were consid- 

^•Act^ûng.;Ma»jJi8,1871.' ■-' <■■■''■''> 
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ered on demurreF,' iii so far as coneerns theiands then and now involved, 
namely, lands TvSthin the indèmnity liraits of the grant to tbe Atkntic 
& Pacific Company, and do not care to add anything ito what was then 
said on that point in regard to siich lands. 

• One question remains for décision in each of the cases, namely, Should 
the; patents issùed to the défendant company be annulled upon the 
grdund that the défendant, though having the sanie name, is a difFerent 
corporation from that to which the grant was made, and that the com- 
pany to tvhich the grant was made did hot build the road and thereby 
earn 'the granted lands? And in the consolidàted cases Nos. 87, 68, and 
69 there remains for décision tbe furtber question, Does the case show 
that the lands in controversy were, at the time of the grànt to the South- 
ern Pacific Railroadeompahy,' within the daimed limits of thë Mexican 
grant San José, and T^as that girant then $uh jvdke? ' : 

The affirmative of botb of thèse questions is urged with mucb earriest- 
ness on the part of the govemmènt. '; 

, : The. Southern Pacific Eailrôad; Company was origihally incorpora ted 
December 2, 1865, under a gênerai law of the state of Califorriia, ap- 
proved liCp-y 20, 1861, (St. Cal, 1861, p. 607>) entitlefi "An actto.pro- 
vide for tbe incorporation of railroad companies and i the management of 
the affairs thereof, àhd other matters relating thereto." The act, among 
bther thîngs, aùtborized such Corjiorations "toreceivé, hdld, take artd 
convey, by ' deed bt otherwise, the: same as a hsitiiM person might oir 
coùld do, sùch voluntàry .g'râhlB and'floQatioi)^^ of reajl estate ajàd dtber 
property; of every desc.riptiQE^j BS shall be made to it,,tp. ai.dànd encour- 
age tbe conatruction, maintenance and ojierationof suchjpailroaà."t The 
act âlso provided that it shoïild be lawful for two oï-more railroad com- 
panies tb àmaîgamâtë and çonsolidaltè thëir dapîtîpil' àtbck, debta, prbp- 
erty, assëtS and fraùçhises in luch manhér as should ïiè agreed upôn by 
the boàrd 6f direçtor3;of euch companies so desiring,toiàmalgai;nate and 
consolidate itheir, inte^rests. By the act of congress, approved; July 27, 
1866, (14 St..292j)ioreating tbe Atlantic & Pacifie Railroad Company 
and empowering it to construct and maintain a continuous railroad and 
télegrapb line frorti Springfield, Mo., tô the Pacific coast, congress rec- 
ognized ' the Southern Paçifiç Railroad Company, bfganized as àforësaid, 
and auOiorized it to connect "vvirth the Atlantic & Pacific Railroad |atsuch 
point, near thé boundary line of California, as theSopthern Pacific Com- 
pany should deem most suitable for a railroad to San Francisco. 

For the purpose ôf àiding thé construbtion of the* line aiitborized to 
be buili, 'and thereby secûïîrïg the safe and speédy transporta tibn of 
mails, troops, munitions of^war and ptiblic stôresj congress, by the act 
t»f July 27j ±866, gfatited'to thé Atlantic & Pacific Railroad Company a 
right ôf way over tbe publie dbihaîn and alsb made to it a grant bf public 
lands'alo*ig 'the route; aftd thé 'railroad so to betonstruoted wàs dfeclared 
to be £t-'poBt route and niilitary road, sùbjectto thë use of the tJnitèd 
States for poétal, nîilitary,' aavâl and ail other govemÀi entai ëéfvttié, and 
tb s\ieh régulations as congress toigbt inapbse for réstricting the charges for 
government transportation. By séetibii' !l 8 bf thé àanië aét, tbe-SôutheMi 
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Pacific Railroad Company was given similar grants of land, subject to 
the limitetions and conditions provided in the act, and was required to 
construct its road under like régulations as to time and manner as pro- 
vided in respect to the Atlantic & Pacific Company. The grant thus 
made to the Southern Pacific Railroad Company was accepted by it on 
the 24th of November, 1866, and on January B, 1867, it filed in the of- 
fice of the commissioner of the gênerai land-office a map showing its def- 
inite line of route from a point on the southerly edge of the bay of San 
Francisco, in a southeasterly direction, to a point on the east line of the 
state of Çalifornia on the Colorado river, near the Needles. The Southern 
Pacific Eailroad Company was not authorized by its original charter to 
extend its • road to the Colorado river. But with a view to further the 
intent of the act of congress of July 27, 1866, and to enable the Southern 
Pacific Company to tiake the benefit of the grant thereby conferred upon 
it, the législature of the state of Califomia, on the 4th of April, 1870, 
passed an act entitled "An act to aid in giving efFect toan act of con- 
gress relatiiig to the Southern Pacific Railroad Company," St. Cal. 1870, 
p. 883, whieh reads as foUows: 

"Whereas, by the provisions of a certain act of congress of the United 
States of America entitled, « An act granting lands to aid in the construction 
of a railroad and telegraph line from San Francisco to tlie eastern Une of the 
state of Çalifornia, approyed July 27, 1,866,' certain grants were made to, and 
certain rigbts, privilèges, powers and authority were vested in and conferred 
upon, the Southefn Pacific Eailroad Company, a corporatio.. duly organized 
and exîât'ing under the laWs of the state of Çalifornia; therefore, to enable the 
said Company to more fully and completely comply with and perform the re- 
quirements, provisions and conditions of the said act of congress, and ail 
other acts of. congress now in force, or which may hereafter be enacted, the 
state of Çalifornia herebyçonsents to said açt; and the said company, its suc- 
céssors and assigns, are hèreby authorized and empowered to change the line 
of its railroad so as to reach the eastern bOundàry line of the state of Çalifornia 
by such route as the company shall détermine to be the most practicable, and 
to Hle new ahd amendatory articles of association, and the right, power and 
privilèges herebygranted to, conferred upon and vested in them, to construct, 
maintain and operate, by steam or other power, the said railroad and tele- 
graph line mentioned in said act of congress, hereby conflrming to and vest- 
ing in said company, its successors and assigns, ail the rights, privilèges, 
franchises, power and authority conferred upon, granted to, or vested in, 
said company by the said acts of congress, and any act of congress which may 
be hereafter enacted." 

Shortly prior to this, and at the same session of the législature, a gên- 
erai act was passed authorizing any corporation already formed, or there- 
after to be formed, to amend its articles of association, Act March 1, 
1870, (St. 1869-70, p. 107.) But the act of April 4, 1870, in terms 
authorized the Southern Pacific Railroad Company to file new and 
amendatory articles of association, and this for the avowed purpose of 
enabling it to more perfectly and completely conform to the act of con- 
gress of July 27, 1866; and the rights, privilèges and powers conferred 
by the act of April 4, 1870, on the Southern Pacific Railroad Company 
were given to. it, ita mecef^ora and assigna. 
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This State législation, as was decided by Ihe suprême court in the case 
of CMifomia V. EaUroad Co., 127 U. S. 44, 8 Sup. Ct. Rep. 1073, was 
not necessary to empower the Southern Pacific Company to build the 
line of road authorized by the act of congress of July 27, 1866, and 
thereby to earn the granted lands, for the reason that the right to do So 
was fuUy conferred by congress iteelf. But it was enàcted to remove ail 
doubt in respect to the company's power to construct the road, and for 
the expressly declared purpose of enabling it to comply with the act of 
congress and thereby to receive the benefits conferred. 

It is stipulated by counsel in thèse cases that on the llth of Oetober, 
1870, the Southern Pacific Railroad Company, the San Francisco & Saiï 
José Railroad Company, the Santa Clara & Pajaro Valley Railroad Com- 
pany, and the California Southern Railroad Company availed themselves 
of the aforesaid acts of May 20, 1861, and April 4, 1870, of the state 
législature, and duly filed articles by which they amalgamated and Con- 
solidated themselves into a new corporation under the name and style of 
the "Southern Pacific Railroad Company," and did thereby vest in such 
new corporation their several capital stocks, debts, properties, assets, 
roads, telegraphs, lands, franchises, rights, titles, privilèges, claims and 
demands of every kind — the object and purpose of the new corporation 
being declared in the articles to be — 

"To purehase, construct, own, maintain and operate a continuons line of 
railroad from the city of San Francisco, in the state of California, through the 
city and county of San ITrancisco, the counties of San Mateo, Santa Clara, 
Monterey, Presno, Tulare, Kern, San Bernardino and San Diego,. to some 
point on the Colorado river, in the south-eastern part of the state of Califor- 
nia, a distance of seven hùndred and twenty miles, as near as niay be; also a 
line of railroad from a point at or near Tehachapa pass, by way of Los An- 
geles, to the Texas Pacific Railroad, at or near the Colorado river, a distance 
ofthree hundred and twenty -four miles, as near as may be. * * *" 

Such was the Southern Pacific Railroad Company when congress passed 
the act of March 8, 1871, (16 St. U. S. 573.) By that act congress in- 
Corporated thé Texas Pacific Railroad Company, with power to construct 
and maintaiii a continuons railroad and telegraph line from Marshall, in 
the state of Texas, to a pointât or near El Paso; thence through New 
Mexico and Arizona to San Diego, pursuihg as near as Inight be the 
thirty-second parallel of latitude. To aid in its construction, congress 
gave it, also, the right of way over the public domain, and madè to it a 
grantof public lands alongthe route. The nineteenth section provided: 

"That the Texas Paciflc Railroad Company shall be and it is hereby de- 
clared to be a military and post road; and for the purpose of insuring the 
carrj'ing of the mails, troops, inunitions of war, supplies, and stores of the 
United States, no act of the company nor any law of any state or territory 
shall impede, delày, or prevent the said company from performing its obliga- 
tions to the United States in that regard; provided, that said road shall be 
subjeot to the usé of the United States for postal, military and ail other gov- 
ernmental services at fair and reasonable rates of compensation, not to ex- 
ceed the price paid by private parties for the same kind of service; and the 
government shall at ail times bave the préférence in the use of the same for 
the purpose aforesaid." 
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' lîie'twénty^hird section ôftheactis as followa:; 

''T&t'for the purpoae of conneCting the Texas Pacific Railroad with the 
City et San iB^ranoisoo, the Sduthéra Hàciflc Railroad Goojpany of California ia 
hereby authorized (subject to tlie laws of California) to construct a line of 
raili;oiadjfrom a point at or near ïebachapa pass, by way of Los Angeles, to 
tbç.^exsa Paqifl,c Railroad, at or near the Colorado river, Ayith the same rights, 
gràiits anh privilèges, and subject to the same limitations, restrictions and 
conditibns àà were granted to said Southern Pacific 'Railroad Company of 
Càlifo>ni4' b^ the act of July twenty-seven, eighteen hundred and sixty-six; 
provided, however, that this seiRtion shall in no \vayv!*fCect or impair the 
rightS;, présent or prospective, of the Atlantic and Paçiffc Railroad Company, 
or any other railroad company. " 

In the ca&eolRaûroad Co, v. Pools, 12 Sawy. 544, 32 Fed. Rep. 451» 
it was conteuded that at the date of the passage of thé act of congress of 
March S, 1871jth& Southern Pacific Railroad Company was not author- 
ized by its chsirter to build the line of road from Tehachapa pass, by 
way of Los Angeles, to conneot with the Texas Pacific road, and, as by 
the twenty-thjrd section of that act that company was "only authorized, 
eitb^ed to Ûéhws of Galiforrmy to construct a line of railroad from a point 
at or near Tehachapa pass,^' etc. , the grant was necessarily inoperative 
and Void. • Thé cOurt accepted the fact as there stated, that at the time 
of the passage of the act of congress the company did not hâve, accord- 
ing to the laws of California, the légal capacity to build the road on the 
line designated, ànd yet held against the contention. But according to 
the stipulation of counsel in thèse cases, the fact was not as there stated. 
At thé tî^ne of the passage of the act of congress of March 3, 1871, the 
Southern Pacific Rftilroad Company was, according to the stipulation of 
counsel, existing under the articles of amalgamation and consolidation, 
whicb was its charter, of Octoberll^ 1870, entered into pursuant to the 
provisîoniS of thé étate aët already referred to; and, as has been seen, one 
iof the purposes (Of the corporation as expressly declared in those articles 
was to con8trv}pt,,own, maintain and operate "a line of railroad from a 
point at or near Tehachapa pass,, by way of Los Angeles to the Texas 
Pacific Railroad , at or near thç Colorado river, a distance of three hun- 
dred and tW^ty-four miles, as iiear?is may be." 

By: the act of March 3, 1871, cpngress made this state corporation, 
wiihthat si^tejaiUtliority, one pf ,i^8 agencies in the establishment of the 
national high way provided for, aqd authorized it- — 

; *^Sbbject to the laws of California; to construct a line of railroad from a point 
»^ qr.npa): ïebachapa pass, by way pf Los Angeles, to the Texas Pacific Rail- 
road, at, or near the Colorado river,, with the same' rights, grants and privi- 
lege^^and suViject to the same liîditàtions, restrictions and conditions as Werë 
^raii^^^ to «aiâ Southern Pacific Rajjroad Cpmpariy of California by the act of 
Juiy twenty-seven, eighteen hundred aûd sixty-six," (with the proviso al- 
ready quot^^. ) 

' Hieré tvas not only a plain recttghitibn by congress that the Southern 
Pàcihc' Railroad Company of Califûniia, existing at the timé of the grant 
of March 8, 1871,. under the articles pf amalgamation and consolidation 
of October H, 1870, was the same Southern Pacific Railroad Company 



tJNITEDfëTATES «jiBOUTHÉRN PAO. B. CO. 608 

to which the grant of July 27, 1866, was made, but the authority to 
build the road designated conferred on that company by the act of March 
3, 1871, was in terms màde subject to the laws of California. Those 
laws, as has already been pointed eut, net only authorized two or more 
railroad corporations to amalgamate and consolidate their intgrests and 
to amend their articles of incorporation, but the state act of April 4, 
1870, expreBsly declared that the powers therein conferred uponthè 
Southern Pacific Eailroad Company, its suecessors and assigns, were for 
the very purpose of enabling it, its suecessors and assigns, to more fully 
and completely comply with and perform the requirements, provisions 
and conditions of the act of congress of July 27, 1866, and any other act 
or acts of congress that might be thereafter enacted. 

Pursuant to this state authority, recognized by and made a part of 
the congressional grant of March 3, 1871, the Southern Pacific Railroad 
Company, on the 15th of April, 1871, filed in the proper office of the 
state amended articles of incorporation, and, on the 12th of August, 
1873, it filed, together with the Southern Pacific Branch Railroad Com- 
pany, articles of amalgamation and consolidation under the name of the 
"Southern Pacific Railroad Company," in both of which a,rticle8 one of 
the purposes is stated to be the building of the line from San Francisco 
through the several named counties, in a southeasterly direction, to the 
Colorado river, and the bi;iilding of the line from Tehachapa pass by way 
of Los Angeles, to connect with the Texas Pacific at or near tlie Colorado 
river, and thus to secure to itself the grants, rights and privilèges con- 
ferred upon it by the congressional grants. 

While by the several articles of amalgamation and consolidation, a 
new corporation, in one seuse, was formed, each was substantiaily and 
practically the same Southern Pacific Railroad Company mentioned in 
the acts of congress, and had for its main purpose the building of the 
Unes of railroad' therein designated and the obtaining of the land grants 
for doing so. Congress, in passing the act of March 3, 1871, evidently 
did not consider that the Southern Pacific Railroad Company, by enter- 
ing into the articles of amalgamation and consolidation of October 11, 
1870, and thereby, in one sensé, becoming a "new" corporation, had be- 
çome a distinct and independent one; for in that very act it designated 
the Southern Pacific Railroad Company to which that act applied as the 
same Southern Pacific Railroad Company to which the act of July 27 , 
1866, applied. Not only so, but the act of March 3, 1871, in terms au- 
thorized that company to build the designated road subject to the laws 
of California, which laws, as has been shown, expressly authorized the 
amalgamations and consolidations and the amendmente of articles that 
were made. There Was therefore congressional as well as state législa- 
tion authorizing the articles of amendment, amalgamation and consol- 
idation, and I can see no just ground for holding that the défendant 
company, which itisconceded built the required road within the des- 
igijated time, was not th^ company to which the grant was made. 

In other; ways, also, the défendant company has, been recognized aa 
ihp Southern Pacific Railroad Company, to which the act of March 3, 
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1871, applies. It bas been so recognized by tbe appointment of com- 
missibhers from time to time as tbe road was being built, to report in re- 
gard tb its construction; by tbe acceptance of tbe road by tbe président, 
in its entirety, as having been duly completed under and by authority 
of tbe act, and by tbe use of tbe road by tbe government in tbe trans- 
portation of its mail, military stores, etc., pursuant to tbe provisions of 
tbe act. Manifestly, tbe défendant company cannot justly be beld sub- 
ject to tbe burdens imposed by tbe act and yet not entitled to tbe bene- 
fits conferred by it as a considération for those burdens. 

Besides, as said by Judge Sawyeb, in tbe case of RaUroad Co, v. Poole, 
supra: 

"Section 2 of the Atlantic and Pacific act, imported into the Texas and Pa- 
cific act by virtue of section 23 of the lattèr and section 18 of the former, giv- 
ing to tlie Southern Pacific Kailroad Company of California ' the same rights, 
grants and privilèges, and subject to the same limitations, restrictions and 
conditions' prescribed in the former act, expressly says the lands are granted 
to the conipany, its suooessors and assigna. Thèse words ' successors and as- 
signs ' of course mean something. If the eonsolidated company, with amended 
articles of incorporation, is not technically the same corporation referred toin 
the Texas Pacific act, it is substantially and practically so. If not, it is cer- 
tainlyits successoror assign,and is thus within the express provisions of the 
grant." 

Tbe points above considered are conamon to ail of the casés, and dis- 
pose of case No. 88. In the eonsolidated cases Nos. 67, 68 and 69 the 
question in respect to tbe Mexican grant San José remains to be deter- 
mined. 

Tbat grant was for tbe place called San José and in conformity with 
the deseno àttached to' the pétition for the grant and within the bound- 
aries tbèreîn given. Tbe grant was made by Juan B. Alvarado, at the 
time govelilDr of Upper California under the Mexican government, and 
received the approval of tbe departmental assembly. The daim thereto 
was pfesented in September, 1852, by the grantees to the board of land 
commissioners pursuant to the provisions of the act of congress of March 
3, 1851, entitled "An act to ascertain and settle the private land claims 
in the^state of California," (9 St. at Large, 631.) The claim was con- 
firmed by the board of land commissioners, and in December, 1854, the 
district court, to which tbe case had been taken on appeal, confirmed the 
decrées of the board, giving to eacb of the three claimants an equal un- 
divided brie-third part — 

"Of the lands of San José granted by Juan B. Alvarado, governor of Cali- 
fortiia, to Ignacio Palomares and Eicardo Vejar on April 15, 1837, and re- 
granted by said governor on March 14, 1840, to said Palomares and Vejar and to 
Louis Arenas, as described in the grant flrst mentioned and the map to which 
the same referred, and which boundaries fully appear from the act of judicial 
possession [described as foUows:] «Commencing at the foot of a black wil- 
low tree which was taken for a corner and between the limbs of which a dry 
stick was placed in the form of ia cross; thence westerly nine thousand seven 
hundred (9,700) varas to the foot of the hills called "Las Loraas de la Puente" 
taking for a landmark a large walnut tree on the slope of a small hill on the 
slde of the road which passes from the said San José to the Puente, makinga 
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eut (caldura) on one of the limbs with a hatchet; thence northerly ten thou- 
sand four hundred (10,400) varas to the creek (arroyo) of San José opposite a 
high hill wnere a large oak was taken as a boundary, in which was placed the 
b^ of a beef, and some of its limbs chopped; thence easterly ten tbousand 
six hundred (10,600) varas to the creek (arroyo) of San Antonio, takingfora 
landmark tjeo young cotton-woods which stand near each other, on the bark 
of which crosses were made; thence southerly nine tbousand seven hundred 
(9,700) varas to the place of beginning.' " 

The decree of the district court became final in 1857. In 1858 the 
surveyor gênerai for California caused the land thus granted and con- 
firmed to be surveyed, — the survey being made by Deputy Surveyor 
Hancock. That survey did not include any portion of the lands in con- 
troversy hère. It was approved by the sUrveyor gênerai for California 
on the 14th of January, 1860; but the case shows that it did not receive 
the approval of the commissioner of the gênerai land-ofiice. 

On the 14th of June, 1860, congress passed an act entitled "An act to 
amend an act entitled ' An àct to define and regulate the jurisdiction of 
the district courts of the United States in California in regard to the sur- 
vey and location of confirmed private land claims,'" (12 St. at Large, 
33,) by which the district courts were given authority to order into court 
for examination a,nd adjudication the survey of such private claims. This 
act, however, as was held by the suprême court, did not apply to sur- 
vey s made prior to ifs passage unless they had been approved by the sur- 
veyor gênerai and had been "at the time of the passage of the act re- 
turned into the district court, or in relation to which proceedings were 
then pending for the purpose of contesting or reforming the same." 

The grant claimants were not satisfied with the Hancock survey, and 
subséquent to the passage pf the act of June 14, 1860, brought it before 
the district court for review, in supposed conformity with the provisions 
of that act; but that court finding that the act did not apply to that sur- 
vey, on November 21, 1867, dismissed the proceedings and remitted the 
p^pers to the surveyor gênerai. In the mean time congress had passed 
the acts of July 1, 1864, (13 St. c. 194,) and July 23, 1866, (14 St. 
220.) The act of July 1, 1864, was entitled "An act toexpedite the set- 
tlement of titles lio lands in the state of California," and by its sixth sec- 
tion provided that it should be the duty of the surveyor gênerai for Cal- 
ifornia to cause ail private land claims finally confirmed to be accurately 
surveyed and plats theréof to be made whenever required by the claim- 
ants; provided, that each claimant requesting a survey and plat should 
first deposit in the district court of the district within which the land 
was situated a sufiSoient sum of money to pay the expenses of such sur- 
vey and plat, and of the publication required by the first section of the 
act. 

The act of July 23, 1866, was entitled "An act to quiet land titles in 
California," the eighth section of which provided: 

"That in ail cases where a claim to land by virtue of a right or title derived 
frein the Spanish or Mexican authorities bas been finally confirmed, and a sur- 
vey and plat thereofshail nOt hâve been requested within ten months from 
the passage of this act, as provided by sections six and seven çt the act of July 
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BrStV élgiiteen hrihdréiî'ànd sixity-fètit.'tci 'expedîte the settlemeht 'of tîtleSs to 
îahds'în the state of GailifôrnJà', and in âîrèp,sëâ whçre a Jikp btîlini'^îiiill hère- 
aifei* bè finHllycohfii'mëd.-ànd à surtéy ând plat thereof àhaJl not bëreqiiested 
as' proVidéd by sàid sfectidfis Withiri'tèh niôntlis after thé'paissage of this act, 
6(fîih;^ final conflrtùatîôïi h'ereàftèr madéi it shali be thé du'flyôf thé siirveyor 
getterâlôf the United States for Californie, as soon as ptaetlcàble àfter the ex- 
piration of ten moiïthSiftom the pasàiigédf this act, or siich flnal confirmation 
hereafter made, to cause the Unes of thé jSùblic surveys to be' extended over 
Buçhlands; and he shall set off, iu full satisfaction ofsuchgrant, and accord- 
Ing to tlbe lines of the public surv«ys, the, quantityof land conflrmed in such 
filial decreé, and as nèarly as can bè donè in acconiance witli such decree; and 
ail the' land not included in sùch gra'nt as so set o£E sliall be subject to the gên- 
erai laws of the United States; provided', tliat nothing in this act shall ba con- 
strued ào as in any mannerto' interfère with tlierightof honaflde pre-emp- 
tion claipaants. " 

On thp 9th of January, 1868, the surveyor gênerai for California re- 
ported'to the conimissjoher of the gênerai land-offlce that an application 
had béëh made to hini by one of the graut claimants for a survey of the 
graht,, and iû respoilse to that report the coiïimissioner directed that the 
Hancocïi sUrvey, mâdeiii 1858, aiid approved' by the surveyor gênerai 
Januaf^ 4, 1860, be pùblîshed in accordahce with the provisions of the 
act of cohgress of July 1, 1864. Instead of doing so, the surveyor gên- 
erai, it seems, caused artother survey of thé grant to be made in August 
of that yeaï; to-wit, 1868, by Deputy Surveyor Thompson, which sur- 
vey inclùded a portion of the lands iiivolved in cases 67, 68 and 69,' and 
was approved by the surveyor geiièrai. 

Both the Hancock and Thompson surveys were subsequently before 
the Commissioner and aftèrwards béfôre the secretary of the interior for 
considération and décision — the claimants contehding that the lines of 
the Thompson survey correctly repi'esented the Unes of the grant; and 
the question of survey was so pendihg at the time of the gfant to thé 
Southern Pacific Railroad Company" of March 3, 187 1 . That question, 
as the record shows, related to thé trùe location of the natural caïls of the 
grant, and was finally determined by the secretary September 20, 1872, 
ty which décision the lines as reptesented by the Thompson survey were 
rejected and those of thé Hancock survey, with sorne modifications, 
adopted^he direction of the seci'etary being— 

"That the Unes ofjhe survey of Sain José be run as follows: Commencing 
at the willow at the south-east corner, at the point designated by Hancock as 
'large rock in center of water pool, agreed on as the place where the black 
wllIow of the juridieal possession once existed ;' thence wésterly along the base 
of the mountains, so as to'include thesprings near the ravine, to the black 
walnut; thence northerlyto thé pakqf the Tueaja; thénce noith-easterly to 
theBotellooak; thence easterly in-a direct linetoa point on the arroyoof San 
Antonio, 9,700 varas north of the black wjUow, and thence southerly along 
said arroyo of San Antonio to the place of beginning." 

, In accordance with thèse instrviqtions ,another survey of the grant was 
made by the surveyor gênera], upon which a patent was issued; and a3 
thus surveyed and patented none of tbe lands in controversy were included 
in the lines of the graht. 
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Whrle the final resuit of thèse proceedings was a conclusive détermina- 
tion that as a matter of fact none of the lands in controversy ever were 
within the true lines of the San Jçsé grant, they alsg show beyond doubt 
that some of them wer^ daimediby the grant claimants to be within the 
boundaries of that grant, and that such claim was made and maintained 
atlhetime.of the congressional grant to the Southern Pacific Railroad 
Company ofMarch 3, I87I,. 

It is contended that the surveyor geper*l had no authority to cause 
the Thoraipson, survey to be made while the previous survey of Hancock 
was pending an<J undetermined, and that the; Thompgon survey was 
never considered by the commissioner of the gênerai land-office or the 
aecretary of th« iûterior "as a surpey but only as an eioh'iMt." 

Let ail lof this be adniitted, and the fact that is determjnative of the 
question as towhether the lands in controversy hère were embraced by 
the grant to the Southern Pacific Railroad Company of March, 3, 1871, 
rejmains the sp,m©. Considered only as an "exhibit," the Thompson sur- 
vey, represenj^Ag as it did what the claimants contended were the true 
lines of the graijlÈ, was and is évidence of the fact that they daimed that 
the lands embraced by that survey (including a portion of the lands in 
controversy i^ere) were within the boundaries of the Mexican grant; and 
that claiçQ was asserte|3 up to the time of the final décision of the secre- 
tary of the interior in September, 1872, It is not the validity of such 
qlaim, but. the< fact that it was made, that exçludes the lands embraced 
by it from the O9.tegory of public lands within the meaning of the rail- 
road land grants, ;if excluded at ail. Doolan v. Carr, 125 U. S. 632, 8 
Sup. et. Rep, 1228. 

. ît is urged that becanse the San José was a grant by spécifie bound- 
aries and waç; cpnfirmed with the same boundaries, no land that was 
not finally ascertained by the land department to be within those bound- 
aries is excluded from the railroad grant, if otherwise within its limits. 
This is practiçally to wipe out entirely the doctrine announced by the su- 
prême court in NewhaUv. Songer^ 92 U. S. 761; Doolanv. Carr, 125 U. 
S^ 638, 8 SiWP' et. Rep. 1228, and in other cases, that the statm of landa 
jnpluded ina^panish or Mexiçan claim pending before tribunals charged 
with the duty ofadjudicating it was such tha,t they were not included in 
thp phrase 'fpublic lands" of the raUroad land grapts, "Those Mexican 
claim8,"said the court in Doolanv. Oarr^ "were often described, or at>- 
tempted to be described, by spécifie boundaries. They were often claims 
for a definite quantity of land ;within much larger out-boundaries, and 
they were frequently described by the name of a place; or ranch. To the 
extent of the claim when the grant was for land with spécifie boundaries, 
or known by a particular name, and to the extent of the quantity claimed 
"within putrboundaries containing a greater area, they are excluded from 
the graqt to the railroad company. Indeed, this exclusion did not dé- 
pend upon the validity of the daim asserted or its final establishrnent, 
but upon thefact that thereexisted a claim of a right under a grant by 
ithe Mexican gpvernment, which was yet undetermined, and towhich, 
itlp^rçfore, the phrase 'public lands' could not attach, and which the stat- 
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nie did not include, although it might be found wîthin the limits pre- 
gcribed on each side of the road when located." ■ ' 

In the case of U. S. V. McLaugMin, 127 U. S. 428, 8 Supi'Ct. Rep. 
1177, it was held, thlat as in the Case of a floating grant the Mexican 
government retained the right to locate the quantity granted in such part 
of the larger tract dëscribéd as it saw fit, and as the government of the 
United States succeeded to the same right, the latter government might 
dispose of any speci^c tracts Mthin the exterior limits of the grant, 
provided a sufficient quantity waS left therein to satisfy the priva te grant; 
and, accordingly, that in cases of fioats, the railroad land grants might 
àttaeh to lands within such exterior boundaries provided a sufficient 
quantity of land was left therein to satisfy the private grant. But while 
thus modifying what was generally understood to hâve been the effect 
of the décision in Newhall v. Sanger, the Court, in 17. S. v. McLaughlin, 
proceeded to déclare (127 U. S. 455, 8 Sup. Ct. 1190) that "the reason- 
ing of the court in Newhall v. Sanger is entirely coiiclusive as to ail def- 
inite grants which identified the land granted, such as the case before 
it then appeared to be," but wént on to show that it was not fairly ap- 
plicable to floats. 

I do' not see how there can well be a décision more directly to the point 
that in cases of Mexican grants by spécifie bùundaries, lands which are 
claimed by the grantées to be within. those boundaries are excluded from 
the càtegory of public lands tô which the railroad land grants apply, if 
at the date of the lattéf the question of the true location of the boundaries 
of the private grant is pending and ùndetermined. If to such a case the 
doctrine of Newhall v, Sanger, and the other cases approving it, does iiot 
apply,' it does not apply to any case; for it does not apply to floats, as 
was pointed out in U. S. v. McLaughlin î and grants by spécifie boundaries 
and by name manifestly stand upûn the same footing. 

It is contended that as the San José grant was one by spécifie bound- 
aries the claim ceased to be sub judke when the decree of confirmation 
became firial in 1857; that nothing then remained to do but àpply the 
description to the ground and survey the lines. If so, precisely the 
same thing is true in respect to floats. When the decree of comflrmation 
in such a case becamè final, nothing remained tb do but locate the 
quantity and survey the lines. In either case, that duty, except in the 
matter of such surveys as came wîthin the provisions of the act of con- 
gress of June 14, 1860, devolvéd upon the land department of the gov- 
ernment and Was subject, first, to the action of the surveyor gênerai, and 
then, in turn, to that of the commissioner of the gênerai land-office and 
the secretary of the intèrior. The records of the land department put in 
évidence in thèse cases clearly show that the contest over the survey of 
the San José grant was in relation to the identity of the natural calls of 
the grant — the grantées claiming that the true location of the trees and 
other objects called for in the spécifie description of the grant would in- 
clude within those boundaries a portion of the lands in controversy hère. 
If that Contention wa^ well founded, undoubtedly the lands so included 
would not be public làrids of the United States^ It would seem plaîn 
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ënough, therefore, that until that question was finally decided it could not 
be known whether the lands so claimed were public lànds or not. Under 
the laws of the United States the duty of deciding that question de- 
volved, as has been said, upon the ofBcers of the land department. lia 
ultimate détermination was vested in the secretary of the interior. Had 
he decided that the lines as represented by the Thompson survey were 
the true boundaries of the grant, such décision would of course hâve 
been equally conclusive as the one that was made; and the patent follow- 
ing it would hâve been a conclusive détermination that ail the lands em- 
braced within those lines were within the boundaries of the Mexican 
grant and therefore not public lands to which the railroad grant only 
could attach. It would seem plain, therefore, that until the contested 
question of survey was decided it could not be known whether the lands 
involved in the contest were public or private lands; and until such dé- 
cision became final, lands so involved were sub judice and not public 
lands within the meaning of the railroad grant act, according to the rul- 
ing iii the cases referred to, as I understand them. 

It results from thèse views that in case No. 88 there should be a de- 
cree dismissing the bill without costs, and in the Consolidated cases Nos. 
67,68 and 69 a decree in favor of complainant in so far as concerns the 
tracts of lànd in controversy which were at the time of the grant to the 
Southern Pacific Railroad Company of March S, 1871, within the claimed 
limits of the San José grant, and as concerns the remainder of the lands 
in controversy in the Consolidated cases, a decree for the défendants^ — 
each party to pay its own costs. 

Sawyek, J. After a careful considération of the question, I am sat- 
isfied that those lands embraced in cases Nos. 67, 68 and 69, alleged 
to bave been within the boundary of the rancho San José, and to 
hâve been sub judice, at the date when the railroad grant attached to 
the lands granted, were subject to the législative grant. I bave studied 
with great care the cases oî NewhaU v. Sanger, 92 U. S. 761; Doolan v. 
Garr, 125 Ù. S. 638, 8 Sup. Ct. Rep. 122S; and U. S. v. McLaughlin, 
127 U. S. 4218, 8 Sun. Ct. Rep. 1177, relied on, and I am unable tofind 
anything in either pf them requiring, or justifying, the exclusion of 
those lande froni the opération of the grant. In my judgmeiit, those 
lands, now in question, were not in any just sensé, or in the sensé con- 
teraplated in the décisions in those cases, sub jtidice, at any time after the 
decree of confirmation, defining by spécifie mêles and bounds, the précise 
lands confirmed, became final, even if they were so, which is at least, 
doubtful, at any prior time. That decree pointing out, specifically, the 
précise lands confirmed, fore ver settled the rights of the parties, and 
after it became final, there was no possible ground for claiming anything 
outside of those boundaries. None of thèse lands are within the bound- 
aries designated in the decree, or within the exterior boundary of the 
juridical possession upon which the decree was based. Indeed, as I un- 
derstand the, matter, they ail lie from at least one to three miles from 
those boundaries, and could not by any possibility hâve beeç taken in 
v.45F.no.9— 39 
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bi?î driy sutVôyj <joûfbrmin!g to tbe Recrée, or hâve been lawfully inoluded 
ia any sufvey. Aftér that decree became final the claitnantar might just 
as well haw claiined land ten, fiftëen or more miles, as frdiln one-to threè 
miles, distant." The decreé settled the rights ôf the parties, and the 
limita of the land granted. And that is final. Itconld not, lawfully, 
be changed by the Burveyor, or àny other authority. In the language 
of the suprême court, in V. S, v. HaMeck, 1 Walh 455, 456: " The de" 
eree is Afinality, not: QTily on the question oftitlej'ÔMi as to the boundaries 
whichit^ec^:" Affirmed: U. S. v. BUling, 2 Wall. Ai8; Hiyueras v. 
U. S., 5 Wall. 8SA;. Dodge v. Perez, 2 Sawy. 652. 
In the Fossat Cbse, 2 Wall. 649, the suprême court held that: 

"If a Càlifôrnia lanâ claîm lias béeii coftflrmed b^ a décision of the district 
court iradei' the act of March 3, 1861, and deoisidn a/ confirmation, flodng the 
houndariels of the tract, stands unreversed, a survey under it is the exécu- 
tion of that decree, and must; conformto, it in ail respects," 

Now in this case, the decree of confirmation which stands uiireversed 
"fixes the boundaries" of the grànt, and, the swrvey under U is not a continua- 
tion of the litigntion, but " the exécution of that decree;" and. no lands outside 
the spécifie boundaries s6 fixed and established, no matter whàt the con- 
firmées may claim, could, lawfully; be included in the survey, or patent. 
The rights of the parties are, finally, settled, and the lahd to which the 
confirmées a!re entitlèd, irrevocably, designated, and, distinctly, pointed 
out. , , ' / ' ",' 

The language of the decree of confirmation is, substantially, identical 
with that of the juridical possession, which was ratified and approved 
by the granting authofities of Mexico, and by its adoption in the decree 
by the courts of the tJhited States, it, forever, settled the, question of 
location fc'etween thé United States a:nd the claimants, and,' thereby, the 
ïands outside the boundàyies ceased tô be mhjudicé. Àll that remained 
to be dbne vràs to exécute the decree, by finding the monuments desig- 
nated, and rUn the linçs betweèn them in a form usual for insertion in 
United States patents. There wftà hp discrétion whatever left in the sur- 
veyor, as there is in the 6aâé of a float. Those monuments, and no oth- 
ers, could be lawfully tàkèh, ànd therè was no possible ground for further 
claiming laridsoulàîdé' 'the boundaries so, spéeificaHy, designated, and 
pointed out. The lariguàge of tïie decree of confirmation is clear and 
ilnmistakable, and is as follows : ' 

"Commencing at the toot ,of a hlacjt wtllow tree, which tous taTten for a 
corner, and hetween thé timbs of which a dry stick ioas pîaoed, in the form 
vif a cross; thence Westerly nltie thoasànd, sevén hundred (9,700) varas to thie 
ïbotof the hills called 'ILas Lomas de la Puentei' taTeing. far a landmarJc d 
large walnut tree on theslope ôf a.smallhill on the sideof the road which 
•^ssgs from said ' San José'' ta the Muente, mahin^Q. cut{caldura) on one 
lof the limbs with q-.hc{t(ihet; iftenpfi; northerly ten thousand, four hundred 
(10,400) varas to the cr^çk (arroyq).9i San José, opposite a high Mil, where 
a large oak was takendsâ boundary', in.which was placed.the headuf a beef, 
ànd some of its lirhbs'ehopped; fftence easterly teil thousand, six hundred 
(10,600) varas to the Cfeek (àrrbyo) of San Antonio, taJtihgfor a îandmark 
two young eotton-iàooéis which stand near eaoh other, on the hark of which 
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o^<Mes were wiacfe; iAénce soùtherly 'nine thousand, seven hundrèd (9,700)^ 
VHTHa to the place a/ beffinhing." 

' Tfaére could not wéll be ai. more spécifie désériptioû of the cofiiers and 
landmarks. There àté foUr corners', consisting of certain trees, niarked 
and carefuUy described, coiistituting thé raonumetiïs as specifically de^' 
scribed, as sùrveyors usUally describè' thë moriumentis; and four straight 
line^ for sides, forming very neàrly'à parallelogràra'; ànd sUch appears 
to be the shape of the'laiid on the deseno.' No' othèr points or objects 
cbuld be làwfully taketl. Now the land inchlded withiri thésé'boundàries 
is the land cbnfi'rnïed^ àhd no othèr. Thére'was no further ground fôr 
litigation. AU that wàè' riécèssàry to do ira& to find thè monuments and 
rûn the Conhéciing lines according to the description in the decree: Monii- 
ments of this kiiid majr "be destroyed, and it hiây becôtne difflcult to find 
them ; but that is the misfortune of the parties interested. It does not 
appear that tbat was the case hère. Monuments are offen destroyed 
when planted 'bj*'. government sùrveyors in surveying the public lands, 
and this oçcasidnâ much troublé in aftet years, as this court has had 
fréquent occasion to knôW, from litigation before it, as to boundaries bf 
the public surveys and the locatiori of the monuments, ofKcially, planted 
by the United States sùrveyors. 

In this case the record of the jùridical possession was referred to iû, 
and made, a part of, the pétition for confirmation fi'Ied before the land 
commissioriers, as describinig the lands for which confirmation was asked. 
Thus the claim made upon the recbtd was for thèse spécifie lands within 
the boundaries prescribed by the juridical possession, and adopted in the 
final decreB, and no otker, It does not appear in the record that any 
claim was made before the board or court for lands outnide thèse bound- 
aries, pr that there ever was any contest over lands outside the prescribed 
boundaries. The juridical possession was a ceremony analogous to livery 
of seisin ai commod law, and it defines specifically the lands grahted. 
This juridical possession is, of itself, controlling as to the lands granted. 
Oraham V. U. S., 4 Wall. 261, 262 ; U. S. v. Pico, 5 Wall. 539, 540. 
In this case we hâve hbt only the juridical possession, but the dfecree con- 
firming the grant in accordance With it, and with the claim of the peti- 
tioners, as shown by the record • and this decree, whether right, or wrong, 
as we hâve sefen, is final and cbhclusive. The case was not open, 
thereafter, to further contest, or claim for lands outside thèse boundaries. 
In my judgmént, that claim for land outside ceased to be »it6 judice, if 
it ever was in that condition, at thé date when this decree became final. 
After that no land outside ôf thèse prescribed boundaries could, la\yfully, 
be included'in the patent issued under the confirmation; and there was 
no longer àny legitiinate, or substàtitial, basis for any claim to sueh lands. 

Newhall-^.Sanger, 92 U. S. 761, and Dodan v. Gàrr, 125 U. S. 618, 
8 Sup. Ct. Rëp/1228, présent cases ehtirely diSerent from this. In the 
former, when the général map Ôf the route was filed by the railroad 
compaïiy the clàim for cohfirmâtidh of the Moquelamos grant, within 
the exteriof boundaries of which ihe lands in disputé were situated, was 
stili pendingtfrid undeteriiiûëd. ' The grant was after wards rejected aâ 
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fiaudulept. The daim itsdfio tkegrant was, undoubtedly, suhjudice, forit 
was still pending, and the validity qf the daim undetermined by the courts. 
It was held that the grant being still sub jvdice the lands were not em- 
braced within the railroad grant. The case was decided upon a partial 
record in which ail the facts did not appear. Afterwards, in U. S. v. 
McLaibghlin, it appeared that the Japd claimed under the Mexican grant 
was for a certain number of leagues within exterior boundaries con- 
taining a great many more leagues, — a float; and it was held that, since 
there was ample land left.to satisfy the grant, and the right of location 
was in the government, the surplus lands were subject to grant, and those 
within the purview of the railroad grant passed to the railroad company; 
and the court limited the rule as to lands mb judice, at the time of the 
railroad grant, to grants by name and grants by spécifie boundaries, in 
which aM the lands passed io ihe grarâee. U. S. v. McLaugUin, 127 U. S. 
428, 8Sup. Ct. Rep. 1177. 

So the case of Doolan v. Girr, 125 U. S. 618, 8 Sup. Ct. Rep. 1228, 
did not présent ail the facts, and the court acted upon the hypothesis 
that the grant was one by name,— tjieî "Raneho Las Pocitas" including 
ail the lands within the indicated boundaries. It was substantially so 
alleged in the offer ofproof (see p. 621, 125 U. S., and page 1229, 8 Sup. 
Ct. Rep.,) and such is the idea conveyed by the proofs ofïered as stated 
on pages 622 and 623. It does pot appear in that record that the su- 
prême court modiôed, as it did the decrees of the board and of the district 
court, and limited the confirmation to two square leagues, or that the ex- 
terior boundaries covered from ten to twelve square leagues, — that it 
was, therefore, in fact, a mère float, a grant of quantity, within bounda- 
riesi containing nearly six times the quantity confirmed. But ail this 
appears in the subséquent, ;case, inyolving lands in the same grant "Las 
Pocitas," U. S, V. Qwrtner, 38 Fed. Rep. 1, and 14 Sawy.. 535, the décis- 
ion in which was, cdncurred in by bpth the circuit justice and circuit 
judge, — the former, with Justice Strong, having originally dissented in 
NewhaU v. Sanger. The court in Newhall v. Sanger doubtless' supposed 
that the gjjant called "Moquelamo^" was a grant by name, with definite 
boundaries, This clearly appears from what is sa,id in U. S. v, Mc- 
Laughlin, 127 U. S. 455, 466, 8 Sup, Ct. Rep. 1177. Said the court 
amongotherthings: "There is reallynothing in the décision of iVèw/taH v. 
Sanger, in corifliet wiih the vie ws hère expressed, because the court did not 
havebefare it the caseof a floating grant," 'pa.ge 456, 127 U. S., and pagell91, 
8 Sup. Çt. .Rep. An4 in that cage,, the validity of the grant itself had not 
been decided when the railroad grant was alleged to haveattached. And 
in Doolan y. Carr the court supposed that "Las Pocitas" was a grant by 
name, including ail land within the boundaries given, and acting upon 
this idea, as seems évident from what it said in 125 U. S. 631, and 632, 
8 Sup. Ct. R«p. 1234 and 1235, and in the third head-hote, pages 618, 
619, it considered, and perhaps, properly, too, the case to be stûl sub 
jvdice under its loose and extremdy va^ue gênerai boundaries as described, 
untû they skould be properly and spedJicaÙy determined. The boundaries in 
bqth thèse cases were gênerai, loose; and vague to the last degree, and 
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much latitude in the exercise of discrétion by the surveyor, must, nec- 
essarily, hâve been exercised. In those cases, until the survey had been 
made and approved, and the land granted located, the case was, per- 
haps, mk judice. The San José grant, now under considevation, présents 
no such case. It had been awarded to the claimants as long ago as 1857, 
by a final decree, which not only confirmed the grant, but pointed out 
the boundaries by spécifie corners, carefully described, and courses Con- 
necting them, which no surveyor conld lawftiMy disregard, change or modify; 
and I find nothing in the cases cited to warrant me in saying, that, after 
that spécifie decree became final, either the grant or its boundaries were 
in any just or légal sensé, or in the sensé as used in the cases cited, sub 
judice. The grant was undoubtedly sub judice, from the filing of the pé- 
tition till the entry of the final decree confirming and identifying the 
lands granted by spécifie, metôs, bounds and monuments, clearly de- 
scribed. 

Prior to the entry of that decree confirming the grant, like that in ques- 
tion, the grant to the railroad company under the décisions in the cases 
cited, would not hâve taken effect, even if the grant were aflerwards re- 
jected as fraudulent, upon lands confessedly wiihin the spécifie boundaries of 
the grant as described and claimed in the pétition, it beinga grant cover- 
ing aU the lands wiihin the boundaries. But thèse lands now under con- 
sidération never were within the boundaries described in the juridical 
possession, for which the pétition was filed, and in the final decree, 
which foUows literally the juridical possession. Like much of the land 
claimed to be within the Moquelamos grant, thèse lands were entirely out- 
side the exteriar boundaries of the grant. I doubt very much whether they 
ever were sub judice, although the lands described in the grant undoubtedly 
were. They were miles outside the boundaries described in the juridical 
possession and decree, and could in no way be lawfully brought within 
the grant. In U, S. v. McLaughlin the main question was, "Whether 
the land in question was actually within the outside limits of the pretended 
Moquelamos grant?" 127 U. S. 441, 8 Sup. Ct. Rep. 1183. Had it 
not been, as a large part was found by the court not to be, ctMwugh so 
eamestly and vigorously claimed, that ended the question. Now, in this 
case, the lands under considération never were within the outside limite 
of the grant, as indicated by the juridical possession, and that ought to 
end the matter. 

But the suprême court itself, in thè case of U. S. v. McLaughUn, the 
very last case on the subject, bas decided the point, substantially, that 
the mère claim that lands are within the boundaries of a grant doesnOt 
mahe them sub judice even in a float, within the meaning of that phrase, 
as used by the court in the three cases cited. That décision authorita- 
tkely settles the point, and does not leave it open for further discussion. 
Nearly ail the lands involved in that suit lay east of the Jack Tone road, 
which foUowed the line between sections 7 and 8. The complainants 
earnestlj' insisted that the eastern boundary of the Moquelamos grant 
was the Sierra Nevada range, 80 miles distant, and if not that range^ 
then, that Bear mountain, 24 miles east of the Jack Tone road, was the 
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Barrowest eastern limit bf the grant. The m est of the testitooÉy in that 
case, both by complàinants and reapondents, was introduced upon this 
eingle point to ahow the eastern exterior boundary of the grant, the 
complàinants insisting that it was the Sierra Nevada range, and if net, 
thàt,ithen, at least,, Bear mountain, and the respoudents, that it was the 
Jack Toiie road. And the court opens the discussion on page 441 , 127 XJ. 
S-, and page 1183, 8 Sup. Ct. Rep., by saying that thefirst question is, 
'■Wheiher the land in question ivas actuaUy within the outsidedimits ofthe pre- 
tettded Moqudarno» gfantf: Several pages are thén dévot ed to discussing 
the évidence on this point, which was the great point of discussion in 
the. case, and the court then concludes: 

"On the whole, we are satisfled that the outside houndary limits ofthe 
Moquelamos grant, as calledfor in the grant itself, do not extend east ofthe 
Jack Tone rpad j or the edge of the hills comraencing near the same. This re- 
suit Would dispose ofthe présent case with regard to nearly ail the land, in 
question therein," pp. 447, 448, 127 IJ. S., and page 1186, 8 Sup. Ct. Kep. 

Tbus, as to the great body of land g in question, the court put the dé- 
cision expressly on the ground, thatalthough within the boundaries, as 
daimedi^ they were, infact, outside the real bo\mdaries of the grant. 

Then j the mère claim that the lands were within the boundaries ofthe 
grant did not makethem mbjudice, within the meaning of that term, as 
used.by the court; for this point is whoUy outside and independent of 
the distinction between floats and grants by spécifie boundaries or names, 
on which distinction the few lands west of the Jack.Tone road were still 
given by the court to the railroad company as not coming within the dé- 
cision, of NewhaU v. Sangér. It seems to me that there is no evading 
this authoritative décision; that a mère daim that lands are within the 
exterior boundaries of a grant, when not so in fact, does not make them 
««6 judice eveti in the case of a floal, much less in a grant with spécifie 
bounds, finally and irrevocably confirmed and fixed by such spécifie 
bounds. 

I àûi, therefore, clearly of the opinion that thèse lands nowunder con- 
sidération were not mb judice in the sensé as the terms are used in the 
cases cited when the railroad grant attachée! , and that the grant is valid 
aiïd passed a good title. 

On this point I regret to ônd that, I cannot agrée with my associate. 
On ail the other points discussed by my associate, in the opinion now 
delivered, I fully concur with his views. 

: ; It bas been suggested that the ruling on demurrer as to indemnity 
lands adoptedin the opinion of my associate in which I concur, and be- 
ing the lands in question, is inoonsistent with the ruling in Railroad Co. 
V. Wiggs, decided by me, and reported in 43 Fed. Rep. 333, and 14 
Sawy, 568. When that case was decided the décision on demurrer in 
this case had not fallen under my notice. But the cases are not incon- 
sistent and ,can; well stand together. In that case the décision was not 
put upon the ground that the company's title attached to lieu lands at 
any time before the sélection, but on the ground that under the spécial 
provision of that act they, as well as those within the primary grant, 
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were withdrawn frora pre-emption, and other disposition before provided 
for by law, and that, although the company's tûk did not vest, till seleo- 
tion, still that, until it had an opportunity to seleet, nobody else CQuld 
acquire or initiate a pre-emption or other right, under existing laws. 
And that the pre-emption claim then in question was initiated and after- 
Tvards proved up and the patent issued, while the lands were withdrawn 
and not subject to sale as the laws then stood, except to the company, 
and while awaiting an opportunity for the company to sélect, and were 
not then subject to such disposition. Congress had power, had it seen 
fit to do so, to withdraw any lands from pre-emption without référence 
to other grants, and without conferring any rights upon another to the 
lands. But that act did not purport or attempt, nor could it haye donc 
so if attempted, to limit the power of congress to make subséquent grants 
to such lands before any other right in them had vestedj and the grant 
ndw in question was a subséquent one made by congress itself, and as no 
other right had yet attached to the lands, it was in no way affected 
by the provisions for withdrawal from pre-emption and sale by the prior 
act. I concur with the district judge wherein he held on demurrer as 
folio ws: 

"To lands to which no title coiild attaeh prior to sélection, I do not think 
tiie Atlantic & Pacific Company iiad, at the time of the grant to the Souttiern 
PaciQc Company, a présent, or prospective right. If it had such right to the 
particular lands in suit, it had tlie same right to ail other lands to which the 
right of sélection might hâve applied. And since, by the act making the 
grant, the Atlantic & Pacific Company was enipowered to construct its road 
along the thirty-flfth paràllel of latitude to the Colorado river 'at such point 
as may be selected by the company for crossing, ttience by the most practica- 
ble and eligible route to the Faciflc' océan, the présent and prospective right 
of that company, prior to sélection, might be applied toany public land situ-, 
ated between the Colorado river and the Pacific océan with equal propriety as 
to the particular lands in controversy hère. The effect of such a holding 
would be to give the proviso as broad a scope as the gianting clause to which 
itisappendedi" 

The question whether the clause in the provision of section ,23 in the 
act of 1871, "that this section shall in no wayafTector impair the rights, 
présent or prospective, of the Atlantic and Pacific Railroad Company, or 
any other railroad company," or any clause in the act of 1866, in View 
of ail the facts of the case, defeats the grant to respondent as to those 
lands, which lie within the prîmary limits of the grant, does; not arise 
in this case, and, therefore, need not be discussed. Yet, since there is 
an intimation, in the opinion of the district judge, upon the demurrer, 
although the question was not involved, and, consequently, there was 
but a partial considération of the point, that such is the case, I refer to 
it now for the purpose, only, of saying that I do not wish to be consid- 
ered as acquiescing in that view. I shall not at this time décide or dis« 
cuss that question, but leave it for fuU discussion and décision when the 
point properly arises. 

Under the views expressed, and those of my associate on the other 
^ints discussed by him, in which I hâve concurred, and under the pro- 
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'fîsiÔBS of section 650 of the Revised Statutes of the United States, the 
Ifllls, as tOt ail the lands involved in the several cases before us, must be 
dismissed, and it is so ordered. 



Whitmby V. Tayloe. 

(CirtMit Court, N. D. CaUfomia. January 13, 1891.) 

PtJBUo Landb— Railboad Grants — Réservations— Peb-emption Claims. 

Aot Gong. July 1, 1863, (12 U. S. St. 489,) granted in aid of a railroad oompany 
ail the odd-numbered sections of land within certain limits "towhich a pre-emptiou 
or homestead claim may not hâve attached. " In 1857 one J. had flled a pre-emp- 
tion declaratory statement on land within the terms of the subséquent grant, whibh 
statement remained intact until after the final location of the railroad, and until 
1885, vyhen it was canceled because J. had never lived on the land. Held that, not- 
withstanding the subséquent canoellation of the statement, the pre-emption claim 
had attachedto the land within the meaning of the statute, and hence such land is 
exoluded from the grant, and is open to settlement after suoh canoellation. 

At Law. 
. A. P. CaÛin and B. E. Vakntine, for plaintiff. 
Bohert T. Devlin, for défendant. 

Hawley, j. This is an action of ejectment. The cause was tried 
before the CQurt without a jury, The plaintiff claims title under a deed 
from the Central Pacific Railroad Company. The land in question is 
situate in the odd-numbered sections which were granted to the railroad 
Company by the act of congress of July 1, 1862. 12 U. 8. St. 489. 
This land, under and by virtue of said act of congress, became vested in 
the railroad Company on, the 26th day of March, 1864, when the map 
of the défini te location of said railroad was filed in the proper depart- 
ment at Washington, unless it had been "sold, reserved, or otherwise 
disposed of by the United States, and to which a pre-emption or home- 
stead claim may not hâve attached." The testimony shows that one 
Jones filed a pre-emption declaratory statement on the land in question 
on the 28th day of May, 1857, in the proper land-ofSce, allèging settle- 
inent thereonin January, 1854; and this .declaratory statement remained 
intact and uiiacted upon until long after the date of the filing of the map 
of the deflnite location of the railroad, to-wit, until 1885, when it ap- 
pearing, in proceedings had before the commissioner, that Jones never 
lived on the land, his filing was canceled. The commissioner of the 
land-ofiBce, after Jones' declaratory statement had been canceled, decided 
that, "at the date when the route of the C. P. R. R. Co. was definitely 
fixed, a pre-emption claim had attached thereto, [that of Jones;] and, 
as the grant to said company expressly provided that lands to which a 
pre-emption claim had not attached were granted, it folio ws that lands 
to which such a claim had then attached were not granted." This dé- 
cision was affirmed by the secretarj'- of the interior. The défendant, 
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Taylor, subséquent to the décisions in the land-office holding the land 
in question "to be open for settlement by the first qualified person apply- 
ing therefor,"applied for said lands under a homestead entry, and, after 
a contest in the land-office with the Central Pacific Railroad Company, 
it was decided that he was entitled thereto. 

The îegal question presented in this case is ■whether, under the facts 
stated, a pre-emption claim had attached to the land within the mean- 
ing of the act of congress. Plaintiff's counsel contends that a pre-emp- 
tion claim, within the meaning of the statute, is a recognized claim in 
favor of a qualified pre-emptor who bas settled on the land, and -who, by 
compliance with the prerequisites of the act of congress, is entitled to 
bave his claim ripen into a perfect title. The application of Jones raight 
hâve been canceled prior to the time when the grant took effect, if proper 
action had been taken to produce that resuit in the land department; but, 
as his declaratory statement remained on file, valid upon its face, a prei- 
èmption claim had attached, within the meaning of the act of congress', 
and the land did not pass to the railroad company. The failure of Jone^ 
to comply with the pre-emption laws did not cause the land to revert to 
the railroad company, and it did not, by reason of any failure of his to 
comply with the law, become a part of the grant; but, upon the cancel- 
lation of his statement, the land was open for settlement. This conclu- 
sion is sustained by the land department and upheld by the décisions Of 
the suprême court of the United States in Railroad Co. v. U. S., 92XJ. 
S. 734; NewhaU v. Sanger, 92 U. S. 761; Eailway Co. v. Dunmeyer, 113 
U. S. 629, 5 Sup. et. Rep. 566; RaUroad Co. v. Whitney, 132 Ù. S,. 
857, 10 Sup. et. Rep. 112; and by the suprême court of Nebraska, 
Railroad Co. v.ÂUnk, 14 Neb. 95, 15 N. W. Rep. 317. It is true that 
in several of thèse cases there was eithér a valid homestead claim initiated 
by settlement followed by an entry, or a pre-emption claim initiated by 
a settlement followed by a déclaration of intention to purchase; but the 
décisions are based upon the fact of the filing of the declaratory state- 
ments in the proper land-office. The cases ail proceed upon the theory 
that when this claim is filed the right of the applicant becomes "attached 
to the land." The word "claim," as used in the act, was not intended 
to be restricted to such homestead and pre-emption claims as should 
afterwards ripen into perfect title, but was intended to include ail claims 
that were made in such form as to be recognized and allowed by thé 
land-office, without any regard to the question whether they were valid 
at the time of filing, or whether they were afterwards perfected, aban- 
doned, canceled, or forfeited. In Railway Co. v. Dunmeyer, supra, the 
court, in distinguishing the case from Mining Co. v. Bugbey, 96 U. S. 
165, said: 

"In the case before us, a daim was made and filed in the land-office, and 
tbere recognized, before the line of the company's road was located. That 
claim was an exiating one, of public record, in favor of Miller, when the map 
of plaintiff in error was filed. In the language of the act of congress, this 
homestead claim had attached to the land, and ittherefore did not pass by the 
grant. Of ail the words in the English language this word 'attached' was 
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5)iK)baW5| tb«; )best that coi|iJ|(i have been uped. It âid not mean mère settle- 
_niient,.resi3ence, or cultivation o£ the land, but it meânt al proceeding in the 
propèif. land-offlce, by ■whicW the inchoate right'to the land was initiated. It 
ineànt ittàt loy s'uch a proceeding a right Of homestead had f astened to that 
lànd,' Which cbuid riperi irtto a perfecttitle by future résidence and cultiva- 
tion. "VVith the performance of thèse conditions the eoinpany had notliing to 
doi The right of the 'homestead having attached to the land, it was excepted 
oijt.of th? grant as mueb as if in a deed it had been excluded from the con- 
veyance by tpetes and bounda. " 

la' EaikoadOo. v. Whîtney, supra, the court, in answer to the conten- 
tion of/dounsel fôr plaintiff that the Dimmeyer Case had no application, 
ibecausëin tha,t casethe-entry existing atthe time of the location of the 
Toaci was an entry validijn àll respects, while the entry in the case then 
under considération "was irivalid on its face and in its inception," said: 

'"Wédo not tbinfcthis aontention can be maintained. Under the home- 
■steadJaWithreetbings àr&neçded to be^done in order to constitute an entry 
on public lai^d. * * * When thèse three rçquisites are complied with, 
,an|(J ithe certittçateof entry ia executed àncl deliVered to him, the eiitry is made, 
tbç lànd is entered. If eitTiétone of thèse intégral parts of an entry is defect- 
iVe, — that is, if |the aASdavlt be insùfflclent In its showirig, or if the applica- 
*tiott in itself is infornial, bi" îf the pjQ'ment is notmâde in actual cash, — the 
register andreeeiver are justified in rejecting the application. Butif, not- 
withstanding thèse defects, the application is ,allowed>by the Iand.o£Bce, and 
a certiflcate of ontry is deliyered to the applioant, and the entry ia qjadeof 
rçcord, such entry may be afterwards cancelèd on accbunt of thèse defects by 
the cornmisélcjriers, or on appeal by thçi secretary of the interior; * * * 
but .thèse dèïects, whëther tbey be of fbrm or substatlcé, by no means render 
the entry absôlutcly a nullity. So long as it remains a subsisting entry of 
record, wbose legality bas been passed upon by the land; ftuthorities, and their 
action ;remàins upTev.ersed, itis such an appropriation of the tract as segre- 
g^tes itfrom.the public domain, and therefore precludes it from subséquent 
grant. " : 

After quotîng from iVéwAaK v. Sanger, where the gênerai principle ap- 
plicable to ail thèse cases was ckarly announced, and leferring to the rul- 
ings of the .land departmént in harmotiy.therewith, the court sàid: 
■ •' ^Fbt the foregoing reasons, we conçu r with the court below that Turner's 
homestead entry excepted the land from the opération of the railroad grant; 
apd that, upon a çancellatiqn of that entry, the tract in question did not in- 
ï^jçeto the benefltof the copipany, but| reverted to the government, and be- 
capie a part of the public domain, subjéct to appropriation by the first légal 
âpplicant." 

. The views î ,haye expressed are conclusive of the case, and render it 
jOiBneçessary to discuss, at any length, other questions raised at the trial 
Tyithrçferenceto Jones? failureto filehis elaimwithin three months after 
the filing of the township plats of survey, as reqUired by the act of con- 
gress of March 3, 1853, (10 U. S. St. 246,) or his failure to make final 
:proof and paymènt for the land prior to the 14th day of February, 1858, 
'the day ti^pointed by thè président for the commencement of the public 
sàlfe, inblïidîijg'said Jajids. Thèse ^aré questioùs that could ohly be 
raised jphen the validity! olf Jones' cWiftji came up regularly for a hear- 
jing iiïjihisjiftuçlrpfl&ce.;;: A% was ^£U,(J ;byrihe,|COurt in Railway Co. v. Dun- 



meyer, 113 U. S» 641, 5 Sup. Ct,* Rep. 566, and repeated. in RaUroad Co. 
V. Whitney, 132 tJ. S. 364, 10 Sup. Ct, Rep. 112: 

"It 13 nôt coneeivable tbat eongress intendedùo place thèse parties [liome- 
stead and pre-emption claimants, on the ene hand, and the raihvay company, 
on the otlier] as contestants for the land, with the right in each to require 
proof from the other of complète performance of Its obligations. Least of ail 
is it to be supposed that it was inleiided to raise up, in antagonism to ail the 
actual settlers on the soil whom it had invited to its occupation, tliis great 
corporation, with an interest.to defeat their claim, and to come between them 
and the government as to the performance of thelr obligations." 

Lat judgment be entered in favor of défendant for his costs. 
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L Taxation — Constitutiokal Lat?— Discriminations. 

Tbe article of the state constitutioa whioh provides that ail property shall be 
assessed at a nniform rate is violated wben It is sbo wn that assessing officers assess 
in any coDSiderable amount property at one-third or one-half , and other property at 
twu-thirds, of its cash value. National banks, like any other tax-payer against whom 
discriminations are made, are entitled to the protection of article cited. 

2. Sahe — National Baxk Shab^s. 

National bahk ébarës are taxable, under section 5219, Rev. BU U. S., as other Per- 
sonal property, agalnst the shareholders, provided "that the taxation shall not be 
at a greater rat« than is assessed upon other moneyed capital in the hands of indl- 
vidual citizeas." 

8. Same. 

Tbat statute perniits the etate to tax such shares under named conditions. With- 
out such permission, a bank could not betaxed; but thé state constitution, aside 
from such conditions, f ully protects plaintifC from unequal taxation. 

i. SaME— ErEMPTIONS. - 

Wben section 5219 is substantially observed, such bank shares are not exempt 
from taxation, though tbe bulk of the bank's moneyed capital may be held in fédéral 
or State bonds ; that is, the shares m^^y he valued for taxation as they are rated or 
related to the whole of the bank's moneyed capital. 
S. Same— Discrimination — AssessmeNt. 

Wben it i& shown tbat the assessing ofBoera fail, refuse, or omit substantially to 
Bubji ot the moneyed capital of individual citizens not exempted by state làws as 
far as practicable'to uniform taxation, or vrhen it is sbown that, as amatterof 
faot, such officers assess only a few tax-payers on such capital, and those only for 
comparatively trifling amounts, leaving several hundred thousands of such valueis 
not subjected to taxation, then tt foUows that the enforcementof the state tax-làtv» 
operate practically so as to impose unequal and oppressively burthensome taxatiçia, 
on such banks as bave their moneyed capital subjected to taxation, and said fédéral 
Btatute and article of the Constitution are violated. Hetd that, unuer such factb as 
show a discrimination against such banks, the shares should not be assessed at 
their commercial value, but their value for taxation should be fixed, after taxing 
or deducting from the banks' moneyed capital ail federar securities which may 
be Inoluded in the mass of the banks' moneyed capitaL In fixing tbis value, the 
Sbares, after such réduction, should be rated or related to the remaining amôuntof 
capital. 
fi. Same — ANNTn.l.iNO Assessment. 

In apply ing section 27, under whlch national bank sbares are taxed, and section 26 
of the revenvié act of 1888, under Whlch moneyed Capital in the hands of Individual 
oitizeQs is taxedi it appears tbat afi inequality and discrimination is particularly , 
wrought oatagainst thecomplaining bank, and plaintifC is QntiUed to adeguate relief. 
Held, if it Ve sbown that the, assessing omcers wrongfuUy, or through giross négli- 
gence, faiied, ref used, or omitted to subject moneyed capital, knownby such officers : 
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to be in tbe taands of iadlvidual oitizens àt the taxing district in any large sum,— 
say 8everal hundred thousand dollars of suoh values,— or for any suoh cause, they, 
as a matter of fact, subjeôted only a trifling amount of suoh values to taxation, the 
plaintifF Is entitled to relief to tUe exteut of having the whole assessment as against 
the bank annulled. 

(Syllabua by fhe Court) 

At Law. 

A. H. Léonard, for plaintîff. 

A. D. Land and /. if. Shepherd, for défendants. 

BoARMAN, J., (charging jury.) The plaintiff, a national bank, sues to 
hâve the assessment and taxation made by défendants against the bank 
shares entirely annulled or adequately reduced. The moneyed capital 
of the bank is $200,000, divided into 2,000 shares, at $100 a share. 
Said capital is shown tp be made up largely of United States and state 
bonds, and other rights and crédits. Besides, the bank, for itself, owns 
some property, which, if taxable, should be listed and assessed against 
the bank. As the case présents itself to us, after hearing thé pléadings and 
évidence, it may be well, for the purpose of analysis and considération 
of the suit, to divide our considération of the issuable facts under two 
headings or questions: (1) The bank complains that, considering the 
shares as the law would consider any other personal property of the 
shareholders, the valuation put upon the shares for taxation imposes, a 
greater, an unequal, and more burthensome taxation than is in fact borne 
thrpùghout the parish and state by others owning personal and real prop- 
erty. That said shares are assessed at two-thirds of their cash commer- 
cial value, when, as a niatter of fact, other property listed for taxation 
is assessed at not more than one-third or one-half of such value. Further, 
the tax is unequal and oppressively burthensome, because a large sum, 
amounting to several hundred thousand dollars, consisting of moneyed 
capital, such as rights, crédits, open accounts, money loaned at interest, 
mortgages, was not listed for taxation in the parish at ail, because of the 
willful omission or gross négligence of the assessing oflScers. (2) That 
the tax-laws of the state in their application; enforcement, and efifect, 
and the acts of omission and commission on the part of the police jury 
and assessor, actihg under their ofBcial authority, violâtes, to the injury 
o>f plaihtiffs, the constitution of the state, as well as the conditions under 
■vfhich congress permitted the states to tax the shares of national banks, 
iix this: that, under the state lawsj and their enforcement by the assess- 
ing officera, the assessment and taxation of such shares is at a greater 
rate of taxation than the tax assessed and collected upon the moneyed 
<^pital in the hands of corporations or private banks, whose moneyed 
capital is not represented by shares, or in the hands of individuals; that 
the state, in exercising the permission given by congress, discriminâtes 
against national bank shares, iû this: that the revenue act of 1888 in its 
application and enforcement necessarily subjects to one rule of taxation 
aU moneyed capital not held, in shares by corporations, private banks, 
and the lïke capital in the hands of individuals, and the moneyed, capital 
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of national 'bants which is held in shares to another and différent rule 
or process of taxation. Thé discrimination complained of results from 
the application by the asseSsing officers of the two rules laid down in the 
state laws. 

Now, taking up the first question, you will remember the bank oiB- 
cials in July, 1889, went before the police jury, then sitting, under state 
laws, as a board to review and adjust the tax-lists and assessments for 
that year, to bave the inequalities complained of cbrrected. The oflB- 
cials failed to get the relief sought. So this suit, partieularly as to the 
inequality as to valuation of shares suggested, cornes to you as if on ap- 
peal from the refusai of the reviewing board to make the réductions 
asked by the bank ofEcers. Then, under this view, you should, after 
hearing tbe évidence, do what you belîevé that board was authorized to 
do, and should bave done, under the facts and law in the premisés. 
On this issue plaintiffs, in addition to the large number of witnesses 
whom he examiped, read to yoU as évidence the foUowing résolution, 
passed by the police jury at or about the time plaintiff went before that 
board for relief: "That the property in the parish be assessed at two- 
thirds of its cash value, unless deemed advisable by the jury to assess 
in sonie instances at its full cash value." This résolution shows the ofiS- 
cial animus of the assessing officers. Aside from showing the animus of 
the parpchial board, to whose supervision the law intrusts the listing 
and taxation of ail property in the parish and city of Shreyeport, the 
resolution may be valuable to you in supplementing other évidence, of- 
fered by plaintiffs, as to whether, as a matter of fact, the assessing offi- 
cers endeavored, in good faith, to lùakè a uniform assessment, and as to 
whether thé assessment was in fact made unifbrmly, upon a basis of ohe- 
third, one-half, or two-thirds of the cash value of listed property. Thèse 
matters are put at issue ih the pleadiiigs and évidence. The plaintiffs 
contended that the weight of évidence makes up proof that the assessing 
officers acted arbitrarily, as the resolution suggested their purpose so to 
do, in makihg assessments. He contended that those officiais made 
great and oppressive inequalities in their assessments, and that, as a 
rule, much, if not the biilk, of the taxable property in the parish was 
not assessed for more than one-third or one-half of its cash value. The 
défendants' counsel contended that the assessment was not arbitrarily 
made, that no property was assessed for its cash va,lue, and that the as- 
sessments wère tiniformly, as far as practicable in the nature of things, 
made on the basis of twd-thirds cash value. Thèse contentions of coun- 
eel were elàborately argued. You 'must, in determining this issue for 
yourselves, keep in miiid the state constitution, which provides that ail 
property sball be assessed at a uniform rate. 

Having cônsidered so much of the fîrst question, it may be bèst to 
take up the matter aa to the willful omission or gross négligence of the 
assessing offiisers in not listing and subjecting to taxation sevéral hùndred 
thousand dollars of monéyed capital, Consistîng of rights, crédits, notes, 
tnoney loaned at intetest, etc., when we bave discussed the second com- 
'plaint. ■ ;'!■■■•■ .,■..,..■..> ■...; 
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. ■ iln the:^6coîi4 coiïiplaint the banfe présents a more difBcult question 
îQlilawrftîictïfWtli;- In this compkiijit.thebank says thataxJaw of 1888 
and; ît3 iiaïrforieemeiEiit by, the pafish offiçers violâtes t)ie çopditiqns undep 
which congress permits the state to tax its shares. Section 5219, Eev. 
Sti TJ.Si, underïwhich the fitate is alona authorized tp;ta» such shares, 
reads as ; folio ws: ; , r- . 

«# ,« m Qijjg stoekholdera in such banfcs and banking associations shall 
be assessed ancl tiixed on t,he, .value of thçir; sliares therein. Said shares shall 
.bej^included in the Personal pi'opeityof such shareholder-S. * * * butnot 
iat a grèater rate than is aSsessed upon other.moneyed capital in the hands of 
individual cilizens in the State." 

Bxeept for this statu te, tlie state could;not tax snçh bank shares. The 
revenue aet of 1888 defines taxable property to be, among pther things, 
bank shares j Sections 27 and 28 pï that act are as folio ws; 

"Be it f qrther enacted, " etc. , " that no assessment shall hereafter be made un- 
der that name, as the capital stock of any national bank, state bank, • * * 
banki ng agsoélatienV or of any corporatibn, codpany, flrm, or association, whose 
capital stoèkiâ i^eprèséntëdby shares; btifethé actual shares shàll be assessed 
to the shareholders w ho appeàr as Such on the books, regafdit'ss of any transf er 
not registered or entéred ùpyn the books, and it shall be the duty of the prés- 
ident or otber çfficer tg f urnish to the assessor a complète listof those who 
are borne apon.thebpoks, as shareholders; and ail taxes so assessed sliould be 
paid by thé bank, company, flrm, association, or corporation which shall be 
entitled to coliect the amount ffom the sliareholders or their transférées." 

"Seé. 28. That no assessment shall l^ rnade of capital employed in trade 
•ùnder the name, ks heretofore, but uiercbiindise or other property taxable un- 
4er. section one of this aefc, owned by any person, or association, flrm, or com- 
jgany. whose capital stpçk is.not represented by shai;es, shall be assessed to 
the person, flrmi ai^sociation, or company having possession of the same, either 
in tbëir name, or as' agent for some other named person or persons." 

/In considçring. the fédéral la ws, you will see that cpngress says to the 
•state, subBt§ntially.: , Yoii shfdl not tax, in any direct'viî^ay, United States 
,bonds helid .by any qne, but you , ipay, under section 5219, tax the shares 
;Qf stpckholdèrs in, national ,b^nk8, eyen, though it should appear that the 
ïbank, or ^ny part pf its moneye^; capital, is made up of such bonds: 
,pïpvided,.inithe! opération; of'your tax[-ls^vs. the said; sl^ares are not made 
jijO'bear a gçeater r^te of ta^tipn th9.n is practicaUy paid by or imposed 
rupon other napneyed capital owned by your individual.citizens. 
Ji;IflvadditiDni;tQ this spécifie condition, it is, of course, implied that 
BUQ^ ita^^tipp, on naitiçnal banks inust b/e characterized iby such equality 
.fiivd upifprwity\48 is reiquired by' the state coiîstitufipn. You will, see 
.jtbatthe test fixf|^;j|i, secticH 5219, istthat the assessi|aent and taxation, 
i^i&çtiçally , pf nati^çf^^ b|ink shares shall not resuit in,(»Hsing such share- 
holders to pay tax at a greater rate than they or any one else, as individ- 
,9aJ çitiz^ns,; h?\59 tprgay upon moneyed capital. Tp apply this test we 
,jfp;,imye to spe wi|at tl?,e practicîjLeffect or resuit; ip\ylien sectipns27 
jandM^?! Pi^e fpllpw.e^ randjeiiJbr,ced;rby t^e taxing pflELpers pf theparish. 
If, such; 3 r,e§ult- shpTO, tbf^ii ,3-discriiï>rnatiqn, is wrought ont, inj\j^io,u^ly 
. ggs^jqSlt ,SU£b 8ljaire|ipj4e,r^,t.>^ep; t^iej, cpiftditions specilically stated or im- 
plied in section 6219 are violated, and plaintiffs are entitled to reli^L 
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y&u wîll observe tbat thtjiState tàxeatiiesbares of Da,tional banks pnder 
provisions of section 27, and, under section, 28, taxes mpneyed capital 
of private banks or corporations, in. whioh the stock isnot divided into 
shares, and the moneye^d capital of individuals. , Défendants' counsel 
contends that section 27 ; directs the assessing .officerg to assess shares in 
national bailks at their cash or, marketi value, and, that in fixing their 
value for taixation no déduction ;f:;om the banks' money.ed capital should 
be allowed for United States orstate bonds appearing ip the bulk of such 
capital. This contention, it is said, is supported bythe opinion of the 
State suprême .court in FkitMit, Banky. Board of Review^s, etc., 41 ,La,, 
Ann. 181, 5 South. Rep. 408. Of «ourse, the assessing officers, in en- 
forcing section 27, would be governed by th^it opinion. Section 28 di- 
rects the aésessor, in asseSsjngmoneyed capital, whioh as a rule in this 
piarish seems to consist in jighte, crédits, notes, money loaned on inter- 
est, Unitfed States and state bonds, etc., hejd by indijiiiduals, not to as- 
sess aggrégate âmounts invsstèd in business, but tplijBt and. assess for 
taxation each item of property seriatim. Under section 27 the assessing 
officers iassess eaoh share held by individ,uals in a national bank, and in 
arriving at its cash value'tbey are, itia, contended, ^Mcl^^'i to cpnsider 
the shares as they are related to the bànk's aggregate money^d capital; 
that is, praiJtieàlJy, they are diïected to nssess it at its îparket value. It 
iscôntended^ too, that in fixing the asse^aable value, of such shares the 
àssessor is forbidden todeduct ôr takp froœ the bank's moneyed capital 
iuch federàl'or state bondé as be mayifindijin such c^apitalh It is ;con- 
tended thatisuoh a déduction iS denied, to the bank,.beoause such bonds, 
when held in the bulk of a national bank'g, mpneyed capital, do not corne 
under the list-6f property exempted in the «state law frpvntaxf^tionjand 
therefore euchbondsj when, entering into the moneyed capital of anai 
tional bank, must be considered in ;the basis for valuation when the às- 
sessor fixes lihç, value ofsuch shares for taxation. Under section 28, t.he 
assessing pIRcer does not'assess,,thé aggregate, moneypd, capital whicli ,he 
may tind held^by a private bank, corporation, or indiyidual citizen, but 
he is dirécted by the law to take up, list, and assess one item after an- 
dther, smaUmi 6f property otlhoneyed' capital in the bands ôf individ- 
nal citizens, ,and thé rèénlt of follP\Ving this section must be that hè 
woiild, uhdér thë geheral'laws, fédéral and fetate,leâve ont of his listing, 
as he would come to them, such United States and state bonds as hé 
might find ambng the taxable tooneyed capital of an individual. In ad- 
dition to leavlhg such bonds out, he wOuld of course omit from hislisfr» 
ing the exemptéd property named in. the state law. So it seems, that, 
under sectiQni27j ihe value for taxing such shares ig. arrjved at, practi- 
cally, by taking their market value; that is, . the ,assesaor reaohes the 
value of the shares by ratingaûd relatjng them to tbewhole of the mon- 
eyed capital of the bailk y just. as a purchaspr would ; jn, open maxkçt, even 
Ihougb, as a fact, such capital is toade up largely,.iiff not whplly, in 
United Sitates and state bbnds^ Siuch would be, suWtantially , the effect 
ofenforcing^sectibn 27vwhile intfollowing the rule in, section 28; loras^ 
sessing rights, ;CEedits, etc., and, sueh bond^i as iftake \ip tbe,i)çioneyed 
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capital of individuals, the assessor would, in listing such capital, leave 
ont or off his listing, as he came to them seriatim, fédéral and state bonds. 

It is not contended that the assessiïig officers, when they, in enforcing 
the state tax-laws, practically comply with the conditions named in section 
5219, are not authorized to assess such shares attheir commercial value, 
even should it appear that' the bank's capital is held largely in fédéral 
and state bonds; and it must be considered as equally clear that the as- 
sessor, acting under section 28, listing moneyed capital of individual 
citizeils,' would be compelled, under fédéral and state laws, to leave ont 
of his listing such fédéral and state bonds as he might find in assessing 
seriatim the moneyed capital of such individuals. 

If such securities,' when found, making up a bank's moneyed capital, 
are by opération of the law, when the assessor is fixing the value of such 
shares, included in the mass of the bank's moneyed capital, and it is 
shown that the assessor, engaged in listing seriatim the items of an indi- 
vidùal's moneyed capital in which such bonds appeared, would, under 
section 28, leave out of his listing such bonds as hé came to them, than 
an inequality in the rate of taxation is shown, and the conditions of section 
^ 6219 arô violated, as W€ll éa the provisions of the constitution forbidding 
imequal taxation. 

In the case of Bank v. Parker, 41 Fed. Rep. 402, it w^a;s held by Judges 
Paedee and Billings of this circuit, & case very similar to this one, that 
the effect of enforcing sections 27 and 28 of the revenue act of 1888 
would opéra te a discrimination against a national bank holding United 
States bonds in its moneyed capital, in this: That "under the state stat^ 
Utes of 1&88 ail individuals and partnerships, even those engaged in the 
business of banking, and ail moneyed capital in the hands of individual 
citizénsj may hâve the exemption which the state dénies to national 
banks." Further on the court says: 

"It is conceded by compiainant that fédéral bonds, held by a national bank, 
are taxable aa a part of its capital, and are not to be deducted in flxing the as- 
sessable Vaiue of its shares, unlèss they would be in the case of other moneyed 
capital employed by individual citizens. * * * The fatal objection is not 
that the fédéral or state securities are not deducted, but that they are not de- 
ducted from the shares, while they are deducted from other moneyed capital. 
The inequality, not simply the omission of the déduction, is the grôund of 
çomplaint." 

Finally, upon the second çomplaint, I charge you that the practical ef- 
fect of enforcing sections 27 and 28 violâtes section 5219, Rev. St. U. 
S., and a discrimination resultsto the bank, and in this case plaintifif, 
in the interest ôf its shareholders, is entitled to adéquate relief. In as- 
Èertaining the value of the shares, you should deduct from the moneyed 
capital of the bank ail fédéral and state bonds, and ail property assessa- 
blé in laWto the bank itself, held at the timeof the assessment of 1889. 
Then, after such déductions are made,you will say for what amount the 
shares ougbt to bave been assessed for taxation. In determining the 
assessable value of the shares you will not be controUed by what the év- 
idence shôws to be their market value, but you will rate or assess the 



FIBST NAT. BANK V. LINDSAY. 625 

shares as you may believe them to be worth, relatively, to the bank's 
capital, after the déductions suggested by the court hâve been made. 
Having ascertained from the évidence, on the first question, the basis 
for assessment which was, as a matter of iact, uniformly adopted by the 
assessor, — that is, whether he assessed on the basis of one-third, one- 
half, or two-thirds of the cash value of the listed property, — you will, as 
far as practicable, in fixing the value of the shares for taxation, adopt 
the basis upon which you find he, as a rule, assessed taxable property. 
Passing to the contention of the plaintifif 's counsel that the assessment, 
as agaiiist the bank, should be entirely annulled, it is argued that the 
assessor, with the consent and knowledge of the police jury, wiUfully, or 
through gross culpable négligence, refused and failed to list for taxation 
several hundred thousand dollars' worth of moneyed capital of individ- 
uals, private banks, and corporations, consisting of such taxable values 
as rjghts, crédits, bills receivable, notes, money loaned, bank deposits, 
mortgages, etc., in the parish and city; that gross inequalities and such 
culpable omissions are shown in other parishes; that such willful refusai 
or omission on the part of the parish and state oflScials resulted in a 
gross and culpable inequality in the listing and assessment of taxable 
property throughout the state, and relief to the extent of annulling the 
assessment should be given to any tax-payer complaining in court. 
Upon this point you will consider the resolution of the police jury, you 
will call to mind the testimony of 30 or more tax-payers, representing 
in themselves several hundred thousand dollars of taxable property, who 
testified, at the instance of the plaintiff, as to the extent of inequality 
existing in the listing and assessment of property in this and other par- 
ishes. You will remember that among the witnesses were three members 
of the police jury in 1889, when the bank's assessment was made. Two 
of those witnesses, Mr. Cole and Mr. Foster, said that they, each of 
them, at that time, held mortgage notes, rights, and crédits, and had 
several thousand dollars of their moneyed capital loaned at interest, but 
did Dot give in any rights, crédits, etc., to the assessor, because others 
were npt required or made to comply with the law. Mr. Cole said it 
was understood among the members of the police jury that such mon- 
eyed capital of individuals should not be bothered with by the assessor, 
Mr. Foster said that a business man, Stephens, in Shreveport, gave into 
the assessor $35,000 of such capital, and, as only a trifling amountof 
such capital had been listed for taxation, the police jury directed that 
Stephens should not be taxed on his $35,000. Zeigler, a witness, said 
he gave in $7,000 of such capital, but the assessor did not list it. Lind- 
say, the assessor, said that he found it impracticable to list such mon- 
eyed capital in the parish, and, though it was his duty to list such cap- 
ital, he, after making some effort to do so, gave up trying, and, as a mat- 
ter of fact, only a trifling amount was secured for assessment in 1889, 
as was the case in previous years. On cross-examination be said his ef- 
fort to list such property consisted in his asking two tax-payers, whom 
he named, to give in such property. They denied having such capital, 
smd he abandoned further effort to subject such property to taxation. 
v.45F.no.9 — ^40 
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■' I ruft ovér thîsi 'èlddenièfr,' rècâllitig it tô you, becawse it mftkès up, 
BUbstantially, ail ôf' the direct testimony showing thé ammtis which 
characterized thfe failiire of the-offiéials, complaiiied ôf by plaintiff. In 
ànSwer to this Contëhtîon défendants' couiisel does iiot deny that a very 
large aniciunt ofsuch moneyed capital in the hands ôf private banksand 
Corporations, in whicfe stock is not held in shareé, and in the hands of 
iûdividuals, wâs not listed for taxation, and but a kifling amount of 
Buch capital in the baïids of individuals Was put. dn the tax-rolls. But 
hlè' Contends that thé''wèight of the évidence shovsts'that the officiais did 
thëir duty in the prèiriiseà, and thât, as a matter of fact, it was imprac- 
tifcablë and impossible i to run down aïid Unearth sUch property for tax- 
ititiû.' Without pâssing in any way on the facts Upon this point, it 
Bëèrna 'that the liiwë off-the state are abundantly full of retbedial process 
by tFhiçh ail Sùcbi rùoneyed capital coùld hâve 'bèen reàdily unearthed 
aùd sûlijectéd uriifôrûliy to taxation: There seems to be nothing want- 
ing in ttie reiiiedial process of the laws Under which the assessing officers 
shouM 'Aéii If yoù found such à lairge sùrn was lïot listed for taxation, 
yoù niiist charge the failure to thé officiais, and tiotto the inadequacy 
of the îaW. The lai^ reqûites ail thô property menlioned in section 1 to 
bélîatëâ' for taxation. Of course, much of it, in the nature of things, 
will' escapè the àsséssôr 's vigilance. He must be held to a reasonable 
diétthèù^é of hîé dùtîes in coraplyirig with the làfr, which requiïes that 
âll'pïopètty shail be àssessed at a itmfortri rate. • . 

r chtti^ you, if ybu firid that it Was impracticable to list and assess 
for''taStàtîorttlîé large sum, or any such sum of likë magnitude^ as was 
showh By the plaintiff 'éutidisputed évidence tO hâve been omitted by 
the' aàsessing officers, -and youfind that, as a matter of fact, it was prac- 
ti'càfele, with the best efforts of such bfficers, aided by thelaw, to list 
ohly a- trifling amourif <»f such capital as Was in fâict subjected to taxation 
in 1889, thèn the liâting and assessment wastinèquah and wanting in 
thé rèquired unifortnity, and in itâ discriminatiohs nïore burdensome to 
some tax-payers than to other tâX-payers; that^ linder such circum^ 
stances, it was éspecially burdensome to the very fôw tax-payers, among 
whom was the plaintiff bank, against whom taxation upon moneyed 
capital was actually iûiposed and colleoted. If you find, as a matter of 
fact, frôm any cause, Whether by nëglect or refusai of the assessing of- 
ficersï'br from other causes, such-a large sum was not, as a matter of 
fact, listed; for taxation'^ in the parish, and that only a few persons were 
taxèd oti tbéir raoïieyed capital, and tb^' only for compàratively trifling 
anioùnts,' and 'that the great bulk of auch capital iil the hands of indi- 
viduals Was not taxedat ail, thën you are warrànted in concluding that 
the conditions in section 5219J aS wéll as the provisions in the statecon- 
'stitutîotisv'tô enforce the observance ofequality-auduniformity in the 
procèssës bf taxing ail property in the state^ hâve' been violated and dis- 
regardéd as to plaintiff, aûd you are aHthorizéd'to giçretreliefto the bank 
iù such a way as will'prétect the sharehôlders ftom: payittg a greater rate 
df taxation thahîsîniposed on iùdividual citizensi 

Upon thë maitoibfjrèiiucing the assessments, sô as to give adéquate 
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r,elîef> you wîU be aHe^ likely, to only approxîmately do so; but your 
verdict should be respQnsiye ; to wbatever ypu may believe to be, sub- 
stantïally, remédiai in tbe premisça. 

In addition, to what we bave, been considering, the plaintiff says an 
oppressive and wanton discrimination was made against the sharehold- 
ers, in this: Tbat the assessing officers, bave willfully, wantonly, or 
through gross cujpable négligence, refused, failed, and oniitted to sub- 
ject tp taxation a large amount, nearly if not more than $1,000,000 of 
righits, crédits, notes, mor^ages, etc. , and other moneyéd capital, which 
was known by sucb oflBcers to be in the baods of individual citizens pf 
the paji&b and city. Upon tbis matter I charge you that it is not di&- 
puted hy défendants that a large sum of sucb moneyed capital was not 
listed fpr taxation, and that, as.a matter of fact, only a tritiing amount 
pf sucb taxable property was subjected to taxation; and, if tbe évidence 
sustains the allégation of sucb wÛlful refvisal or gross culpable négligence 
against tbe assessing oflBcers, you are autborized to relieve plaintiifs to 
the extçnit pf annulling the whole assessment as to the bank. 

Verdict for plaintifïs. 



Leespn V. YOUNQ. 
(Circtttt Court, N. D. CaMfonvla. March, 1891.) 

Cottom DuTiBS — "Sbinb Airo Giluno TWINE." 

An article manufactured,. imported, and sold under the same "salmon net twîne, 
14 ply>" made of the flrst qnality of flax, having 14 small strands or threads very 
slightly twlsted together, afld mainly used for making seines and gilling nets for 
catcbing flshj and known in the trade and in its use as "salmon seine, " and "seine 
and gilUng twine, " though it can be used for sewing sauks, sboes, etc., is taxable 
at 215 pOT bent. ad valorem,, as "seiBés " and " selnë or gilling twiiie, " under Schëànle 
J;, Act' 188S, (33 St. 507,) ratber than 4Q per cent ad valorem, as "fiax or Unen 
thread, " under tbe same schedule. 

At Law. 

Suit by J, R. Leeson against J. R. Young, admînîsfrator of theèstate 
of Sullivan, collector, to récover the excess of duties alleged to bave been 
illegàlly exàcted. 

E. F: Swortfiguer and George A. Wentworth, for plaintiff. 

Jiactson i/a<(Â, Ass. U.S. Atty. for défendant. 

Before Sawyee, Circuit Judge. 

SÀWYEii,, , J. . This is à suit to recover an alleged excess of duty charged 
and çollected 'ty the collector of the port bf San Francisco, on what is 
claiiçMtp besajraon seine or gilling twihe. 

Thé dnîy qùestioii is on^ pf fact; whether the article is "flax or linen 
thread" mentioned in S&h'édùle J of'fhè act of 1883 enabracing hetnp, 
jute and flax goods, taxable at 40 per cent, ad valorem., or whether it is 
"seines" or "seine and gilling twine" as used in the same schedule, and 
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taxable; at 25 per cent, ad vahrem. See 22 St. 507. The article was 
toade in and imported from Scotland. It has a printed label on it marked 
"Salmon net twine, 14 ply," with the number 40 in th'e corner. It is 
made of first quality of fiax, having 14 small strands or threads, very 
slightly twisted together, if it can be called twisted at ail, into one strand 
or cord of twine or thread, whatever it may be properly called. There 
is abnndant testimony showing that it is manufactured, imported, sold 
and used màînly for niaking seines and gilling nets for catching salmon 
and other fish, and that it is known in the trade and in its use as "sal- 
mon seine," and "seine and giDing twine." There is other testimony 
that it can be used, not that it is generally so used, in sewing shoes, 
sacks, etc. There is testimony of other witnesses that this is a thread, 
and that twine is hard twisted, etc., and that seines are also made of 
hard twisted twine or thread. If there is any reliance tobe placed upon 
dictioiiàries in the définition of twine, and thread, the article in question, 
is, certainly à twine, rather than a thread. Out of the 20 odd spécimens 
of thread and twine put in évidence, to show, in connection with the 
testimony of witnesses, what is thread, and what is twine, if this is not 
twine, then I am unable to say which is twine. In my judgment, in 
view of ail the testimony, if there is any such thing as "seine twine" or 
"giUing twine" within the meaning of the statute, this must be the arti- 
cle, or at least one of the articles. It may be that other articles imported 
and used for the saœe purpose, may, also, come within the purview of 
the statute. It does not foUow, that, this, alone, can come within the 
meaning of the stattite, but this, at least, must be oiie of them. Some 
are large and some are small. Some of more, and some of less ply. The 
statute must mean something, and there was, doubtless, some reason for 
reducing the tariff on twine, used for this purpose of making seines and 
gilling nets, though congress has not seen fit to inform us what it is. 
Probably to encourage this class of fishing. If that be so, the fact 
that it is manufactured, imported, purchased, and used for this purpose, 
satisfies the reason, as well as, the letter, of the law; and the fact, 
that it may be used for other purposes, also, should not de prive itof the 
privilège pf a reduced duty, when manufactured, importedand used in 
this business. Manufactured seines, and twine, for seines, and gilling 
nets, are within the statute. Whether barder twisted threads, made into 
seines, or imported and sold in the trade and used for the same purpose, 
would, also, under such conditions, be within the scope of the statute, 
it is not necessary now to inquire. I am satisfied that the article in 
question, is seine or gilling twine, within the meaning of the statute. 

I find that Judge Blodgett, in the northern district of lUinois, took 
a similar view in McNab v. Seeberger, 39 Fed. Rep. 769, where twine, 
apparently; quite similar to this, was in question. Plaintiff is entitled 
to recover the excess of dnty paid, over 25 per cent. Let a général find- 
ing be drawn, and judgment enterèd accordingly. 
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In re Massey. 

{DieMiet Cffwrt, E. D. ArUansaa, W. D. Ootober Term, 1890.) 

Blbctioks op Conobbssmen— Enpoboement of Fédéral La ws— Inspection ot Bal- 
lots. 

The laws oi the United States concerning élections at wMch congressmen are 
elected are paramount, and Mansf. Dig. Ark. § 3694, providing that "the judges of 
élection shall securely envelop ail the ballots whloh may hâve been received under 
seal, and return the same to the clerk of the propercounty, which sball in no event 
be opened except in case of a contested élection, " cannot be held to justif v the refusai 
of the clerk to produoe the ballots before the grand jury of the United States, pend- 
ing an investigation into alleged violations offederal élection laws. 

Rule to Show Cause why respondent should not be committed for 
contempt. 

In response to a rule to show cause why respondent, a county clerk, 
should not be committed for contempt in refusing to bring the ballots 
cast at a congressional élection, before the grand jury the respondent 
filed the following answer: 

"The respondent would respectfully represent to this honorable court that, 
in compliance with the subpœna duees tecMi» served on him by the marshal of 
said district, a certifled copy of which, together with the orders of this honora 
able court under which the summons issued, and the return of the marshal 
tbereon, ia hereto attacbed and made a part of this response, he appeared be- 
fore the grand jury for the purpose of answering, and did answer, ail ques- 
tions propounded to him by said body, and also produced the poll-books of the 
élection in Wellborn township in said county, in obédience to the directions 
contained in said writ. The respondent would further represent to this hon- 
orable court that he is the county derk witliin and for Conway county, state 
of Arkansas; that be Is not by the laws of said state an élection oflicer, and 
has no duties to perform in connection with élections, except as hereinafter 
stated ; that by the provision of the statute of the state of Arkansas the county 
court is required at its last term, held more than 30 days before any élection, 
to appoint three discreet persons in each township, having the qualifications 
of electors, to act as judges of élection wlthin the township, and the judges 
80 appointed shall sélect two persons having the like qualifications to act as 
clerks thereof ; that ail élections are held by said judges and the clerks to be 
by them appointed. It is by law the duty of the clerk of the county court at 
least twenty-flve days before a gênerai élection to make out and deliver to the 
«herifC of the county two blank poll-books for each township in his county, 
properly laid ofl in columns, with proper captions, with forms of oaths and 
certiflcates attaçhed thereto, and it is by law made the duty of the sheriff 
forthwith to deliver such books to the judges of élections wlthin their respect- 
ive townships. The judges of élections, before entering upon their duties, 
are required to take an oath that they will perform the duties of judges of the 
élection according to law, and to the best of their knowledge and abilities, 
and wi)l studiously endeavor to prevent fraud, deceit, and abuse in conduct- 
ing the samei and will not disclose how any elector shall bave voted, unless 
required to do so in a judicial proceeding, or a proceeding to contest an élec- 
tion. The clerks of élection are required, before entering on their duties. to 
take an oath that they will faithfuUy record the names of ail voters, and that 
they will not diselose how any elector shall bave voted, unless required to do 
80 as a witness in » judicial proceeding, or in a proceeding to contest an élec- 
tion. Thatt after canyassing tbe votes cast at the élection, the jndgea, be- 
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fore they disperse, are required to put under cover one of the poll-books used 
at Buch élection, seal the same, and. direct it tp the clerk of the county court, 
and the poll-books, thus sealed and directed, shall be conveyed by one of the 
judges to the clerk ofthjBcoBnty court, withiuthreedavs afterthe close of tlie 
poils, and the other poll-books shali be retalned by the judges of élections, free 
for the inspection of allopersons, r On the flfth day atter the élection, or 
sooner, if ail the returns hâve been received, the clerk of the county court 
shall take tohis assistance two justice^ of the peacè of the county, if they can 
be corivçniently had, and, if not, thentwo householders having the qualiûca- 
tionS of electors, and shall proceed to apên and compare the several élection 
returns whieh hâve been made to his office, and make abstraets of the votes 
given for the se verai candidates for eaçb office on separate sheets of paper. 
Such abstracts, being sigued by the clerk and justices or householders, or any 
two of them, shall be depqsited in the office of the clerk of the county court, 
thèreîri tu remain. Eacîi clerk, in.comparing the returns of élection, shall do 
it publicly in tlie court-house, or in the place in which the courts are usually 
held, Srst gi ving notice of the same by public proclamation at the door. The 
clerkS of the county courts of thé several counties of this state, when they 
shall call in two justices pf the peace or householders tp assist them in com- 
paring the poII-books of the several townships of their, respective counties, 
shall proceed to add and count ail the votes for the several persons therein 
voted for, regardless bf aily informality whatever. Each clerk of the county 
court shall, wlthin twodays after the examination an<'l comparison of the re- 
turns of any élection, cleposit in thé nearest post-office, on the most direct 
route to the seat of governraent, certifled copies of thë abstracts tiled in his 
office of the returns of the élection fortnembers of congress, andall executive, 
législative, and judicial officers, directed to the secretary of state, and he shall, 
at the same tinaej incloseand direct t» thé speaker of the house of représent- 
atives «t the «eat of government à certifled copy of the abstract of votes giveii 
for goverhor, secretary of state, auditdr of state, treasurer of state, and attor- ' 
n^. gênerai. The foregoirig are the principal duties imposed by laW upon 
county clerks, in ctinneotion with tlie ascerta.nment of the resuit of élections. 
Section 8, art. 'à, of tlie constitution of Arkansas, provliled: 'AU élections 
by the people shall be by ballot. Every ballot shall be numbered in the order 
in wiiich it shall be received, and the nuraber recordedby the élection offli-ers 
on thiB list of voters opposite the nàme of the elector who présents the ballot. 
The élection offlcer shall be sworn or affirmed not to disclose liow any elector 
shall have voted, unless required to do so as a witness in a judicial proceeding, 
or a [iroceeding to conlest au electioli.' Section 2694 of Mansfield's Digest of 
the LawB of Arkansas providee; • It shall be the duty of the judges of élec- 
tions in the respeetive townships tllroughôut the state, after such élection 
sliall lia ve been closed, as piovided for in the foregolng sections, securely to 
envelop ail ballots which may have been received in accordance with the pro- 
visions of this aet under seal, and return the same to the clerk of the prôper 
county, which shall in no évent be Opened except in case of a cpntested élec- 
tion.'' Section 27 of the Revised Statutes of the United States provides: « AU 
votes for représentatives in congress must be bywritten or printed ballot, 
and àll votes received or recPrd«d contrary to this section shall be of no 
effect.' - :■ ■■ 1: ■• ■ 

"The respondent would further respectfully represent to this honorable 
conrt thathe is bylaw the officiai oustoUian of the ballots cast in ail élections 
held'lB said county for state, cPiint^offlcers, or members of congress. That 
the ballots referred to in the subpcetiti duoestecum.iBsjxednnd directed to him 
as aforesaid, were cast in an élection tteld for a member of congress. That 
said ballots were returned by the judges of said élection to respondent under 
seal, and ate now beld in his custody, lu 'his officiai capacity under seal, as 
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the saine were retnrnèd to him by the af orèsaid jiidlgea. And the respondent 
understands and is advised thatuiider thelaws of said State, and by virtueof 
the act of congre^s in that behalf provided, he not onlyhaa no power, but is 
prohibited fc'om opening said ballots, excepting in the case of a contested élec- 
tion, and respondent would bîy such violaliîori of law subjëct himself to crim- 
inal prpseCution îfôïa misdemeanor in office, and to retnoval from office under 
the laWs of this State. 

"Eespondent would f urther represent and show to this honorable court that 
by the adjudication of the suprême court of tlie stat© in the construction of 
theconstitution and statutes ot the state, that being the highest court provided 
for by.the constitution and laws pf the state, tlie county clerlj:, as the ctisto- 
dian of the ballots, has no power to permit the same to be opened by any per- 
son or for àny {iurpose, except in the case of a contested élection. And- he is 
advisëd and represents that the laws of the state and the aforesaid décisions 
are binding uponhim in this tribunal, and that he cannot, except in the qase 
of aconteated élection, open said ballots, or bring the samebefore this honor- 
able court or the grand jury, to be opened in pur8uance.pf the «Mbpœria duces 
<«cum served on him as al'oresaid,, 

" Respondent f urther saith [sayeth] theré is no cbnteàted élection case pend- 
ing before the grand jury, or before this honorable court, in which lie is re-* 
quired to pfodiïce the aforesald ballots, noif'isthere any criminal; cause or 
charge upon oath, information, indictment, or other lawf ul' niode, instituted, 
returiied into,-or now pendingrii), this honorable court, or before the grand, 
jury, or any judicial proceeding before the court or thegr^iid jury, in wïiich 
he is required, by ilie aforesaid ordér of this honoratile court, ànd the wrîtis- 
sued theréùndelif.to produce the aforesaid bàllpts, in ôrdër thàt the same mày 
be ppèned and examined. And he is f urther ad vised'to'ijtatethât, if there 
wetéàjnaiciàl proceeding pending before this honorable court, or before the 
grand jury, other thah in the case of a contested élection, he would not, un- 
der th« constitution' and laws pË the state o£ A>^l^ansas, bave the power or au- 
thority jto produce aj^4: open sjfid ballots. 

" Wherefore respondent respectfuUy submits that hè cânhot lawfully bri'ng 
the same before thià honorable court, or thé 'grand jury, for the purpose of 
being opened, withdut violatiiig his officiai duty under thé laws of the state 
and of the United States, for whicb reason, andnot from any intention to 
disregard the processof this honorable court, respondent is advised and feels 
opnstraiiied to décline to produce and open said ballots. 

"Wherefore respondent respectfully prays that this honorable court may, in 
thé ïiglitof the facts herein stated, dischârgé him firomthe ruleto showèaUsè, 
and permit him to go hence." 

, ce. Waters, U. S. Atty., and John McClure, for the United States. 
John M. Moore, W.L, Terri/, i^nd J. TT. fioiise, for respondent. 

^ Williams, J. , At a former day of this court, the United States district 
attorney, rppresenting to the court that at the gênerai élection for mem- 
bers of congress, held on the 5th day of Nov^mber, 1890, there waarea- 
son to believe that the judgesof élection for Welborn township, in Con- 
way county, had not discharged their duties in accordance withthelaw, 
but had made a false retUtri of the votes cast at that precinct at the élec- 
tion, àhd that he desired tolay said matter before the grand jury, then 
in session,. and askedthàtà mhpœna dttcestecum issue to the respondent, 
the clerk of Gonway county, tp bring before ihe grand jury the poU-bpoks 
and ballots of the deétiôn so held at said precinct; At his request the 
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subpcma was issued, and the clerk appeared beforè the grand jury, bring- 
ing -With him the poll-books of the élection, but failing to bring the bal- 
lotè cast in the precinct at the élection. The grand jury reported in open 
coprt that the witness refused to produce the ballots, and, upon his be- 
ing interrogated in open court by the court, he still refused to produce 
the ballots; stating that, while he desired not to be considered in con- 
tempt of the court, he had been informed by counsel and he believed it 
to be a violation of his duty as clerk to permit the ballots in his posses- 
sion, cast at the élection, to go out of his possession, or to be opened and 
inspected by any persons, exçept in a case of contested élection; and the 
attorney gênerai of the state of Arkansas stating to the court that, on be- 
half of the state, he desired to présent the matter to the court by way 
of a response of the clerk, respectfully submitting that by Const. Ark. 
art. 3, § 3, and Mansf. Dig. Ark. § 2694, the clerk was prohibited from 
parting with the possession of the ballots, or allowing the same to go out 
of his possession, or to be opened by any one, except in case of contested 
élection. 

The question to be determined by the court is whether, by the act of 
congress and the laws of the state of Arkansas, the custodian of ballots 
cast at an élection held for members of congress, pursuant to said laws, 
may be compelled by a fédéral court, in the administration of the crim- 
inal law of the United States, to produce the ballots cast at said élection 
or not. It is not contended by the able counsel who represent the re- 
spondent and the state of Arkansas but that the gênerai government has 
the right, under the constitution, to pass laws regulating the manner of 
holding élections for members of congress in the several states,northat, in 
the holding of élections under said laws, the élection officers appointed 
under the state laws become ofELcers of the gênerai government, as well as 
of the state, and that they are amenable to the government for violations 
of said laws; so that it would seem that the only question that need be 
passed upon is whether the laws of the United States so passed are para- 
mount if they are in conflict with any state law. And upon this point 
it is only necessâry to cite the case of Ex parte Seibold, in 100 U. S. 371, 
to settle the question. In that case the suprême court of the United 
States, in language not to be misunderstood, déclares that the power of 
the United States in the enforcement of said laws, and in the conduct of 
élections thereunder, is paramount. The court in that case (Bradley, 
Justice) uses the folio wing language: 

"The objection that thé laws and régulations, the violation of which is 
made punishable by the acts of congress, are state laws, and bave not been 
adopted by congress, is no sufflcient answer to the power of congress to im- 
pose punishment. It is troe that congress bas not deemed it necessâry to in- 
terfère with the duties of the ordinary offlcers of élection, but has been content 
to leave them as prescrited by state laws. It bas only created additional sanc- 
tions for tbeir performance, and provided meansof supervision, inordermore 
efEectually to secure such performance. The imposition of punishment im- 
plies a prohibition of the act punished. Tbe state laws wbich congress sees 
no occasion to alter, but which it àllows to stand, are in eSect adopted by 
congress, It simply demanda their f ulflllment. Content to leave the laws as 



IN RE MA8SEY. 633 

tbey are, it is not content with the means provided for their enforcement. It 
provides additional means for that purpose, and we tbink it isentirely within 
its constittitional power to do so^ It is simply the exercise of the power to 
make additional rt^ulations. That the duties devolved on theoflBcers of élec- 
tion are duties which tbey ovve to the United States, as well as to the state, is 
further evinced by the fact that they hâve always been se regarded by the 
house of représentatives itself . In most cases of contested élections the eon- 
duct of thèse offlcers is examined and scrutinized by that body as a matter of 
rigbt, and their failnre to perform their duties is often naade the ground of 
décision. Their conduct is justly regarded as subject to the fullest exposvure, 
and the right to examine tbem personally, and to inspectail their proceedlngs 
and papers, bas always been maintained. Thiscouldnotbedoneiftheofficers 
were amenable only to the supervision of the state government which appoint- 
ed them. Several other questions bearing upon the présent controversy hâve 
been raised by the counsel of the petitioners. Somewhat akin to tbe argument 
which bas been considered is the objection that the deputy-marshals authorized 
by the act of congress to be created and to attend the élections are authorized 
to keep the peace, and that this is a duty which belongs to tbe state authorities 
alone. It is argued that the préservation of peaee and good order in society 
is not within the powers cohfided to thè government of the United States, but 
belongs exclusively to tbe states. Hère again we are met with the theory 
that the government of the United States does not rest upon the soil andter- 
ritory of the country. Wethink that this theory is founded on an entire mis- 
conception of the nature and powers of that government. We hold it to be 
an incontrovertible principle that the government of the United States 
may, by means of physical force, exercised througb ità olHcial agents, exécute 
on every foot of American soil the powers and functions that belong to it. 
This necessarily involves the power to coœmand obédience to its laws, and 
hence the power to keep the peace to that extent. This power to enforce its 
laws and to exécute its functions in ail places does notderogate from the pow- 
er of the state to exécute its laws at the same time and in the same places. 
The one does not exclude the other, except where both cannot be executed at 
the same tîme. In that case, the words of the constitution itself show which 
is to yield: ' This constitution, and ail laws which shall be made in pursuance 
thereof, * * * shall be the suprême law of the land.' " 

The provisions of the constitution of the state of Arkansas, and of the 
laws pertaining to élections enacted thereunder, are as foUows: 
Section 3, art. 3, of the constitution: 

"Ail élections by thepeople shall be by ballot. Every ballot shall be num- 
hered in the order in which it shall be received, and the number recorded by 
the élection ofiScers on the Jistof voters opposite the name of that elector who 
présents the ballot. The élection oflBcers shall be sworn or ailirmed not to 
disclose how any elector shall hâve voted, unless required to do so as witnesses 
in a judicial proceeding, or a proceeding to contest an élection." 

Section 2694 of the élection law is as Ibllows: 

"It shall be the duty of the judges of élections in the respective townsbips 
throughout the state, after said élections shall bave been closed, as provided 
for in the foregoing sections, securely to envelop ail ballots which may hâve 
been received, in accordance with the provisions of this act, under seal, and 
retum the same to the elerk of the proper county, which shall in no event be 
opened except in case of a contested élection." 

Section 5515 6f the United States Revised Statutes, relating to the 
•conduct of élections for members of congress, is as follows: 
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"Sec. 6515. Every of&cet on an' élection at which any représentative or dele^ 
gâté Ifl cou gress isvoted for, wliethersuch offleer of élection be appointed or 
o^eated by Or under any law or autharity o( the United States, or byor undef 
any state, territorial, district, or municipal law or authority, who neglects or 
refuses to perform any duty in regard to auch élection required of liim by any 
law of the United States, or of any. state or territory thereof, or who violâtes 
any duty so imposed, or who knowingly does any act thereby unauthorized, 
■with intent to aflect àny Such élection, or the resuit thereof, or who fraudu- 
lently makes any f aise certificate oftbe resuit ofsuch élection in regard to 
Buoh représentative or delegate, or who withholds, conceals, or destroys any 
certificate of record so required by law respecting the élection of any such 
représentative or delegate, or who neglects and refuses to make and retum 
Buch certificate as required by law, or who aids, counsels, procures, or ad vises 
any voter, person, or ofiBcer to do any act by this or any of the preceding sec- 
tions made a Crime, or to omit to do any duty, the omission of which is, by 
this or any such sections, made a crime, or attempts todoso, shallbepunished 
as prescribed in section flfty-flve hundred and ten. See section 5511. " 

Now, conc^di'^g t^^* ^'he laws oiF the United States in relation to the 
élection of membérs of congress are paramount, and that the courts of 
the United Statee, as provided by said laws, hâve jurisdiction toinquire 
ihto and punish ail violations of said laws, it may well be asked how it 
■is possible to enforce or carry ont the provisions of the section just quoted 
■without a,il éxamîiialion of the ballots returned by the judges and clerks 
pf élection of a precinct to the county clerk? Suppose that the charge 
against the dation pfficers is that they hâve made a false retum of the 
votes cast by the electors at said élection, — i. e., that they hâve certiâed 
that A.;'Teceived a certain number of votes, when an inspection of the 
ballots càst at sàid élection would show the fact to be that said certificate 
so made was false and ,fraudulent, — in what manner could the fact of 
their crime be established, except by an inspection of the ballots? The 
court can çonçeive of »o other method of ascertaining that fact, and to 
hold that, by the provisions of the constitution and laws of the state of 
Arkansas, said ballots cannot be opened or inspected except in a case of 
contested élection, would r^nder inoperative the section just quoted. 
Keferring again to the law of the state as to the ballots. It will be coiï- 
ceded that there is no tribunal in the state, or creàted by the constitution 
or làws of the state, that can inaugurate, carry on, or détermine a con- 
test for a member of congress,; and this, of itself, màkes it apparent to 
; me. that thèse provisions of the constitution and laws of the state can 
only refer to ballots cast at an élection for officers whose élection can be 
contested by thë state^ tribunals, and not thosercast at an élection for 
members of congress. Hère the matterimight very properly be left and 
, the response be held insufficient; but I désire to refer to other matters 
nvgei by counsel, as it iS; charged that to compel the production of the 
ibaliots before the grandjury is an bverriding of the laws of the state by 
thefederal courts which ought not to be indulged in. 

Much might be said as to the fact whether, under the constitution of 
the state of Arkansas, the ballot, aftér it passes out of the hands of the 
electioii jodges, is in any manner a secret ballot or not. That the word 
"ballot" implies secrecy is unquestioned, and, if it was provided that 
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the élection shall be by ballot, and nothing further waa said, then ît 
would be without doubt the right of the elector to hâve the secrecy of the 
ballot preserved from impertinent or improper inspection; but it will be 
observed that the constitution and laws of the state of Arkansas provide 
that the electiop. officers shall place a number upon the baUot cast by 
the elector to correspond with the number opposite his name upou the 
poU-book. In a(yuclications by state courts of diflferent states this seems- 
to be held tp be destructive of the secrecy of the ballot. The constitu- 
tion of the state, of Indiana provided that élections should be by ballot, 
but the législature of that state enacted a law containing similar 
provisions to the law of this state, i. e. , that the ballot cast by the 
elector should be nurabered, etc. The suprême court of that state 
held that this law was unconstitutional, inasmuch as it impaired the 
secrecy of the ballot, and in ail states where the matter bas been ad- 
judicated itis held that any marks placed upon the ballot are destructive 
of its secrecy. In some of the states it is held that the ballot must be 
of certain dimensions, and of certain color, and any departure from this, 
either as to dimensions or color, or any marks placed thereon, is held to 
actually invalidate the ballot cast, presumably because it destroys the 
secrecy of the ballot. But it is contended by counsel in this case that 
the suprême court of the state in Jcmes v. GlideweU, 53 Ark. 161, 13 S. 
W. Rep. 723, bave held that the ballot in this state is a secret ballot, 
and I will accède to that contention, although it is not clear to my mind 
that this point was before the court in that case. 

This brings me, to the considération of whati deeman important prop- 
osition in this case, and that is, admitting the secrecy of the ballot, 
and the full force and effect of the constitution and laws of the state pf 
Arkansas, do they prohibit the courts of the state, in the enforcement of 
the cri minai law of the state, from having access to the ballots in order 
that violations of the law by élection oGBcers shall be punished? Atthe 
very first inception of this case this court announced its opinion that 
there was no law to prevent the courts of the state from requiring any 
élection ofiBcer to produce the ballots before a proper légal tribunal, in 
order that crime may be punished, and the rights of the electors be pro- 
tected. To hold otherwise would be allowing élection officers to tamper 
with the most sacred rights of the elector, and shield themselves from 
punishment by saying that they are not permitted to produce the bal- 
lots, as is done in this case. If the effect of the provisions of the con- 
stitution and the élection law is as contended for by the attorneys rep- 
resenting the respondent, then it may be asserted that the state, in ita 
organic law, and by aot of its législature, bas provided an engine for ita 
own destruction, because, if the élection ofScera cannot be punished for 
a false and fraudulent return of the votes cast at any élection, then the 
state is entirely at the mercy of such élection officers, and, if a sufficient 
number can be found who will ao çertify such fraudulent returns, and 
there is nothing left for the state or the persons elected at such élection 
but the tedious results of a contest, and they are not deterred by a whole- 
some fear of a cciminal prosecution, then it is easy to conceive that an- 
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arçhy would reign, instead of law and order. Thé individual elector is 
muçh more concerned, and his interests are much better subserved by a 
pfoper enforcement of the criminal law against élection officers, who 
would inake a fraudulent return of a vote cast by him, even though to 
do this the ballot that he cast must be produced before the tribunal endeav- 
oring to punish such officers, than by a sentiment which would préserve 
inviolate the secrecy of his ballot. A high court of the state of Penn- 
sylvania says that the purity of the ballot is of much more importance 
thàh the right of the elector to hâve it preserved secret, and as against 
that doctrine I fail to find any dissent by the highest tribunals of any 
state. And it would seem to be a singular contention that after a con- 
test at which the ballots were opened, and clearly showed that the élec- 
tion officers at any precinct, or any number of precincts, had made a 
false or fraudulent return of the votes cast at an élection, thus establish- 
ing their wrong-doing clearl;^^ and unequivocally, that the ballots show- 
ing this musl, after the contest is ended, be returned to the custodian of 
the same, there to remain, and the state be left powerless to prosecute 
and convict the prepetrators of the wrong and fraud and outrage because 
the ballots cannot be produced or opened, or taken from the immédiate 
keeping of the custodian, except in a case of contested élection. Be- 
cause, if they cannot be taken before the contest, they can no more be 
taken after the contest, because the provision of the law urged by the 
respondent in this case is that the baUots shall not be opened except in 
a case of contested élection. 

The remedy to the citizen which is urged as the only one, i. e,, a con- 
tested élection, is not the one that he would seek, or can seek, where 
his right as a citizen to cast a ballot, and hâve it counted as cast, bas 
been taken from him by the fraudulent action of some élection officer. 
tJnless the officer injured sèes fit to make a contest, no contest can be 
had, and there are some élections where, the court conceives, bythelaws 
of the state, even the rjght to contest would be vain and delusive. For 
instance, it is provided that at every gênerai élection the electors of the 
state at the various voting precincts shall cast a ballot for or against the 
granting of a license in the townships, wards, and counties of the state; 
and suppose that the élection officers at any precinct or number of pre- 
cincts should return and certify the vote that was cast against license, if 
you please, as being cast for license. Under'the laws of this state, what 
tribunal of justice would open its portais for the men who hâve thus 
sought to establish tempérance in their townships or their counties to 
make a contest? In looking ovfir the élection laws of the state, it is 
quitê difficUlt to fix upon any forum or form or manner of making a 
coptest to show hoW the vote actually stood as cast, and, unless the élec- 
tion officer should be restrained by the strong hand of the law, and de- 
terred by the fear of a criminal prosecution, it is not a violent supposi- 
tion nor an empty fear that the rights of the elector under this law would 
often be trampled under foot. I cannot for a moment believe that it 
ever was the intention of the framers of the constitution or of the law- 
makers of the state, by saying that ballots should remain in tbe hands 
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of the clerks of the various counties, and not be opened except în a case 
of çontested élection, that it should prohibit the courts of the state to 
préserve the life of the state, and punish crime and dater criminals, by 
producing before grand juries and courts the ballots cast at any élection 
whatever. "Rex legi aubjectua est" — "The king is gubject to the law" — 
is a maxim co-existent with the MaçTia Charta, and ia but a terse and 
forceful expression of the fact that in a government of laws ail, from the 
highest to the lowest, are amenable to the law. 

But, if the propositions urged by the respondent are to prevail, the 
élection officers'referred to, who are popularly supposed to be the serv- 
ants of the people, are above the law, and may thwart the will of the 
people with impunity. It is attempted in the argument to put this 
secrecy of the ballot upon the same ground with privileged communica- 
tions, such as those made at the confessional, to the lawyer, to the phy- 
sician, or that are made between husband and wife. What ground there 
is for this contention I fail to see. ïhere is reason that the communica- 
tions thus made, and which hâve everbeenconsidered privileged, should 
be so, for they relate to statements and confessions that ppssibly endanger 
the life, liberty, the property, or the fair famé of the person making the 
communications, or else they are made in the secrecy and confidence of 
the marriage relation, the disturbing or destruction of which may well 
be said to be against well-established public policy. But hère the per- 
son whose rights are affected — i. e. , the citizen who casts the ballot — is 
making no demanda that the secrecy ghall be presçrved. He is in no 
manner afifected in his life, bis liberty, or his estate by the divùlging of 
the fact as to how he has cast his ballot, but, as has been shown, his 
rights often can only be protected by the examination of the ballots, to 
see if they hâve been correctly returned. 

So, upon this view of the case, independently of the question as to 
Uie paraniount effect of the fédéral laws in regard to thèse élections, I 
hold that the response of the clerk of the circuit court of Conway county 
in this case is utterly. insufficient. 



Norton et al. v. California Automatic Can Co. et al. 

{Cirewlt Court, N. D. California. February 10, 1891.) 

1. Patents fob Inventions— Anticipation. 

Clâims 1, 2, 8, 4, 5, 7, and 10 of patent Na >T4,IU, dated March SO, 1883, Issaea to 
Norton and Hodgson, are valid claims, and are not anticipated by the prier patent 
No. 267,014, issued to E. Norton. 
si. Sahe — Infringbihent. 

Claims Nos. 1, 3, 3, and 5 of patent No. 882,567, dated May 8, 1888, issued to John 
Boiter, are inf ringed by défendants. 

In Equity, .,'■/:. 

Mmday, Evcf,rts ékAdœck wadi^. Havem, for comii^&m&ii^. 



m- 

I^ef&reSkWYEfe, Circuit Judge; ^ ': ! 

Sawyee, J; I hâve exàmined this case wîtîi care, and without enter- 
ing ihto aiiy éxlended discussion of the points invôlved, I will now an- 
nôuncè my bdnclueions. I am of the Opitiioû that claims 1, 2, 3, 4, 
6, 7 i and 10 of patent No. 274,363, dated Marcb 20; 1883, issued to 
Norton and Hodgson, and nowowned by compkiiîants, are valid claims, 
and that they are ndtantîcipated by the prior patent No. 267,014, issued 
to El Norton, or by thé Pearce patent in évidence. On the hearing of 
the application for an'iiijùnction I only passed tipon claim 7, for the rea- 
son that counsel waived a considération and décision of the other claims, 
for the purposes of that application. My attention is now first called to 
the factthat in the Norton maéhine, there is a discharging chute, but 
Bome of the principal' éléments in the seventh claim of the Norton and 
Hodgsbh patent are èntirely différent from the éléments in the second 
claim-of thé Norton patent. Although I am noit fentirely clear as to the 
falidity of Claim 7, as ! think the othérs are vàlid, I shall let my prior 
rûling on tbis claim stand for an authoritatiVe décision by thé suprême 
court, shoUld an appeàl be taken, unless complainants choose to waive 
it. I àm also satisfied that those claims Wére ail infringed by respond- 
ents beforé the institution of this suit. The respondents' machine put in 
évidence, bas the "guide "plates, G, déscribed in the Norton and Hodgson 
patent, or similâr plates, which they call " guard " plates. They are sim- 
ilarly located; only they arenot plaCed at precisely the same angle, oïin* 
clination, towards each other. They are also déscribed as a part of re^ 
spondents' patent to Angel and Kendall, and they accoraplish the same 
purpose, as those in complainants' patent, and iû, substantially, the 9ame 
Way. They ëre, substantially, the same thing. If not, they are, clearly, 
mechanical substitutes for the guide plates of complainants' machine. 
The said machine of défendants was constructed, mainly, in accordance 
with theAngeland Kendall patentownéd by them. So, also, the curved 
spring, g, of complainants' patent to Norton and Hodgson is repre- 
sented by another device of a différent mechanical construction in re- 
spondents' machine; and it performs the same service in, substantially, 
the same way. So far as it extends, for the purpose required, it is prac- 
tically a curved spring. It does not start so njear the mouth of the sup- 
ply chute, and is not so long as complainants' spring, but it covers ail 
the operativé part of the space, and performs the same service in, sub- 
stantially, the same way, and for the purpose of complainants' device, it 
is, substantially, the sq.me thing. If not exàctlythe same thing, in rne- 
chanical construction, it"ia, clearly, a^uiechanical suhstitute for it. It may 
perform some other functions, but this does not prevent it from being an 
infiringemeot. The Qther différences pointedout, are, merely, différ- 
ences in mechanical construction of the respective devices, which dô not 
affect their substantial opération. 

So, also, in my judgment, the claims 1,2, 3, and 5 in patent No. 
382,567, dàtéd Blay 8, 1888, issued fi6 John Solter, and owned by com- 
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plaînantSj are valîd claims, and that they hâve been infringed by respond- 
ents. It is claimed that this patent is anticipated by respondents' pat^ 
ent to Angel and Kendall as it is older in date, because it is claimed that 
the date'bf the filing of tbe Solter patent fotind on the patent, is not évi- 
dence of the date of filing. This objection was not made till the testi- 
mony was ail in, and till the argument made by défendants' counsel. 
The date of filing is always indorsed on the spécifications, and a copy of 
the spécifications and drawings is Tequired by the statute to be annexed 
to the patent. I do not see why the spécifications ajod indorsements 
thereon, required by the statute, constituting a part of the patent issued 
under the signature and seal of the proper offieer, are not évidence of the 
date of ^ling. It is an ofiicial document, and the indorsement is a part 
of the record. No such objection has ever been taken before me before, 
and the date of filing has without objection, heretofore, been taken as 
true. -I know of no décision of the courts holding that it is not légal évi- 
dence qf the dp,te of filing. But, however that may be, this patent was 
not pleaded as an anticipation, and was not put in évidence for any such 
purpose, and it cannot now be considered for that purpose. 

It is not necessary to déterminé at this time whether respondents con- 
tinue ndkw to use ail the éléments of each of thèse claims, pr substitutes 
therefor. It iaenough that prier infringements are shown. If one élé- 
ment of any claim has been whoUy omitted in machines now in use, and 
no substitute therefor used, of course respondents hâve ceased to in- 
fringe that claim, and respondents are only liable for infringements of 
such clairns as hâve been actually infringed, while theinfringement con- 
tinued, What the extent of the infringement has been, and how long 
it was continued, will be questions for the considération and détermina^ 
tion of the master, on the accounting. 

Letan interlpcutory decree for complainants be entered as to the claims 
and patents hereinbefore indicated, as being valid and having been in- 
fidnged, and the case referred to the standing master in chancery to £(,8- 
certain and report profits, damages, etc., and if the parties désire it, with 
référence to, an appeal, it may, be provided that the master ascertain and 
report separately the proportion or amount of the profita and damages 
due to the infijingement of claim 7. 



CoLLiNQ ». Jackson et al. 

(Circuit Coy/rt, N. D. CaUfomlci. January 13, 1S91.) 

Pàhxsw sob iMTBirrioNS— Infbingembiit— WBroBcr or Evidengb., 

In. an action for infringing a patent for oleotric belts, défendants answered, un- 
der oâth, deàying that thdy had evet tised the Invention or infringed the patent 
It wa» admitted, however, thatoneof them made a beltf but he testified that h« 
destroyed It without ever usilig or attempting to sell,it. Complainant teBtifie4 
that oae of détendants showed him a belt Itke his oWn, and offered it for sale: 
A witàeas vssld. that défendants showed bim^ a like beXk, and ofÇered it for s^e.- 
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Another wltness said that the wife of one of défendants showed and offered to sell 
Mm Bvtcta a belt. In answer to a letter notifying him that be was infriagiag the 
patent, one of défendants answered, through hls attorney, that complainant had 
, copied the belt from him, and must disolaim, or be proseouted for perjury, and 
damages. There was other similar évidence. Held sufficient to show an lufringe- 
ment 

lû Equity. 

Hawley, J., (praUy.') This is a bill in equity, alleging an infringe- 
ment, by défendants, of complainant's patent on electric belts. When 
complainant applied for a patent in the patent-office, the défendant Jack- 
son interfered to prevent the issuance of the patent. The day set for 
filing preliminary statements having passed without any action being 
taken by Jackson, judgment of priority of invention was rendered in 
favor of complainant, and as no appeal was taken that judgment is fins'. 
Défendante, after denying that complainant was the inventor, deny that 
they, or either of them, hâve unlawfully used said invention, or in- 
fringed upon said lettèrs patent, or intend to do so. The answer is un- 
der oath. The case turns upon the question whether there is sufficient 
testimony to authorize this court to find that défendants hâve made, 
ùsed, and sold electric belts that were an infringement of complainant's 
patent prior to the ffiing of his bill. To overthrow the averments in an 
answer under oath, denying the material averments of the bill, it re- 
quires the évidence of two witnesses, or at least one witness, and other 
circumstances équivalent to a second. ' Slesdnger v. Buckingham, 8 Sawy. 
469,17 Fed. Rep. 454. Is the testimony governed by thèse rules suf- 
ficient to authorize a recovery in this case? In the considération of this 
question it inust be borne in mind that electric belts can bè made in se- 
cret,, and when sold are worn upon the person, and not exposed to pub- 
lic view; that if the party making and selling the same uses précaution, 
he can prèvent publicity in regard thereto. The discôvery of the mak- 
ing, using, or selling coiild be ascertained in many cases by mère chance 
or accident. 

It is admitted in this case that the défendant Jackson made a belt 
prior to the issuance of the patent to complainant. Jackson, however, 
dénies that he ever used it, or attempted to sell it, and testifies that he 
destroyed it. He claims that he bas never made, used, or offered for 
sale any belt that is an infringement upon the patent of complainant. 
The défendant Arnold makes the same déniai. Complainant testifies 
that the défendant Arnold showed him a belt that was exactly like his 
own, and offered it for sale. The witness Coughlin went to the défend- 
ant Arnold's office in company with the défendant Jackson, and testifies 
that Jackson showed him a, belt identical with complainant's, and that 
it was offered for sale. Complainant was unknown to défendant Arnold 
at the time of his first visit. He afterwards notified Arnold who he 
was, ànd that he was an inventor, and had invented the belt previously 
shown to him. The défendant Arnold, after being thus notified, told 
the complp,inant.that he considered him unworthy of belief; that he was 
au old sailory and a f^aud, and that the belt waâ invented by défendant 
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Jackson, who was a mechanic, and Baid to complainant that he would 
make and sell ail he coùld. Jackson, through his attorney, in answer 
to a letter notifying him that he was infringing complainant's patent, 
said that ôomplainant had copied the invention from him, (Jackson,) 
and that CoUing must disclaim or be prosecuted for perjury, and dam- 
ages. The witness Sherwood testified that he called at Jackson 's house^ 
and asked for electric beltâ; that Mrs. Jackson showed him a belt, a 
éimilar one to Exhibit C, offered in évidence. She offered to sell the 
bëlt to him, but said she would rather the witness would call when Mr. 
Jackson was in, because he had the day before given her a great scold- 
ing for exhibiting beltsj for fear it might get him into trouble. The tes- 
timony of the défendant is in many respects secretive, evasive, and un- 
satisfactory. Especiallyis this true of the testimonyof Jackson. Upon 
the whole case, after a careful considération of ail the testimony, I am 
of opinion that complainant-ife entitled to recover. Complainant's coun- 
sel will prépare and submit the usual decree in cases of this character, 
that' there bas been an infringement by défendants, with an order re- 
ferring the case to the master in chancery to ascertain the damages. 



United States v, The Frank Silvia. 

{CircuU Court, ît. D. Califomia. February 23, 1891.) 

ShIPPING— PASSBNGEB RBGUI«àTI01I8. 

Under Rev. St. U. S. S 4499, providing that vessels vlolating the law relatlng to 
the carrying of passengers "may be seized and proceeded against by way of libel, " 
in the district court, such court lias no jurisdiction until there bas been a seizure of 
the vessel. Reversing 37 Fed. Rep. 155. 

In Admiralty. Appeal from district court. 
John T. Garey, for libelant. 
MUton Andros, for claimants. 
Bèfore S AWYEE, Circuit Judge. 

Sawyee, J. Since the order of proceedîng requîred seems purely 
technical, I regret to say, thati shall be compelled to sustain the point 
as to the jurisdiction. The libel of information in the case is promoted 
to recover a fine of $500 under title 52, c. 2, Rev. St. U. S. §§ 4499 and 
4600, for carrying passengers without complying with the terms of the 
title. 

The point is made, that the district court does not appear to bave ac- 
quired jurisdiction, before filing the libel, by a seizure of the vessel by the 
collector, or other executiv© officer of the government. There is no alléga- 
tion that any seizure was made, and, I understand, none was, in fact, made. 
A seizure of the vessel before filing the libel is necessary to give jurisdic- 
tion. This bas been settled by numerous cases. The first appeal in 
v.45F.no.9 — 41 
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aâniïraltjr fhéard.by rae, when Iifirst came upon the circuit bencli, îi;i- 
volved this qoestion, and the decreewas reversed and tbe libel disnaissed 
on that grouridl. Bee The MdeUW v. U. S., J Sawy. 154, and cases 
cited; and the question ofjurisdiction: in that case, was not raised in the 
district court. See also The May, & liiss. 243. The statute under 
which this prosëcsutidn, is had, as it did in the case of 27ie May, rec- 
ognizes this order of proceeding^-^st a seizufe,' and then the procédure 
agairist the vessel. ÎPhe lan^uage is, "and may be smed, and proceeded 
against by way of libel in any district court of tbe Uiiited, States having 
jurisdiction of the offense." Section 4499^ Section 4496 provides: " Ail 
coUectors or other chief officers of the customsi and ail inspectors within 
the several districts shall enforce the provisions of this tiÛe against ail 
Bteamersarriving and departing." ; The first thing tobedone, is for some 
of thèse officers to sme the veeeel; as smuggled goods for instance, are 
seized, thereby acquiring jurisdiotiôné Having thusaçquired jurisdic- 
tion, by seizure by the proper officers, tbe prdçeedings may be had in 
the district court, to enforce the penalties arising under section 4499. 

As before remarked;,.! regret ;beiagobliged to décide tbe case on this 
ground, but so tbe law appears to require. Let the decree be reversed, 
and the libel dismissed. 



"The "U. s. Gbant.» 

In re The U. S. Gkaot. 

(PUtrieti Court, S. D. Nm) York. March 7, 1891.) 

1. Limitation ov Liabilitt— Value ov Ownbb's Intekbst— Salb— Amount or Bond. 

In proceedingB to limit the liability of a ship-owDer, the priée realized at a mar- 
shal's sale oî the vesssel, thloù^h jyrimaifaele flxing the value for which a bond 
will be required, is not conclusive, and the court, upon cause shown, may rec^uire 
a bond for the actual value, as proved. 

2. Samb — What Owkek must Scrrbndbr. 

In order to obtain a limitation of Ilabilitywlth respect to olaims arising upon a 
voyage subséquent to the aoorulng of previous liens thé snip-owner muet sur- 
render the vessel, or her prooeeds, f ree f rom such previous liens. 

•In Admiralty. On' pétition for limitation of liability. 

CorpëntCT* <fc Méfier, for petitioners. , ■ 

A. B. Sàwart inàÂlexcmderécAahfO'pTposeû, 

Beown, J. Prima fade the price realized on Ihe marshal's sale îs 
■dôemed tô be the value of the' tug when sold; and the last clause in the 
■fifty-sevwith Tule of the supreine court in admiralty permits the proceeds 
of such a sale to represent the vessel upon au application for a limitation 
of liability. It was certainly not the intention of that rule, however, to 

' Reportêd by Edward G. Beaedlût, Esq., of the New York bar. 
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eiiable the owners qf the 4Ug tô, obtàin any,,unfaîr sitîVântagiein respect 
to the amount for which tbey should be accountable in lim'iting their 
liability under 'fhe staiute; and wfhere thiere is any fèason to suspect that 
the sale was greatly below tbe niarket value of the vessel, or that the sale 
was made a meainsby which the former owners might reduce the amount 
for which they were responsible-, , while they indirectly retained the ben- 
efit of the vessel, I bave no doubt that the court may relieve thé parties 
interested by inquiring into the facts, and requiring a larger sum than 
the proceeds of the sale thus obtained. The libelaiit in the libel for re- 
pairsj Under whosedecree the Vessel : waé sOid, bas an undoubted lien 
upon the vessel and her proceeds.^ There bas not, as yet, been any de- 
cree in the damage suit, and there is nothing, therefore, to displace the 
repair lien. Accordifigly^as I bave already held in Gokey v. Fort, 44 
Fed. Rép. 864, tbe petitioners, in order to limit their liability with re*- 
spéet to claims arising upon the third voyagoafter thé repair lien accrued, 
must surirender the vessel, or her proceeds, free from that lien. They 
must, therefore, in any event, as the Case now stands, give a bond for 
tbe whole amount in court, because that amount is iess than the repair 
lien, and the amount now on deposit will, for aught yet known, be ab- 
sorbed by that lien. As respects the damage claim not yetadjudicated, 
the libelants therein may, if désired, within five daystake an Order of 
référence to ascertain whether the sale by the marshal was for a sum 
greatly below the fair and reasonable value of the vessel àt such a sale, and 
whether the same was purchased directly or indirectly for the benefit of 
tbe petitioners, or either of them; if so, what was the fair value of tho 
vessel at the close of the voyage? such libelants, at the time of filing 
their order, to enter an appearance, and give security for tbe payment 
of the costs of such référence, if the price realized at the marshal's sal« 
is finally sustained for the purpose of tbe petitioners' application; anf* 
the détermination of the amount of the bond to be given by the petition- 
ers is reserved until the coming in of said report, if such référence be 
taken. If not taken, a bond for tbe price realized at tbe marshal's sale 
will be approved. 



National Board ôf Marine Underwritees t>i Melchers.* 

(District Court, E. D. Pennsylvania. January 6, 1891.) 

1. Admiraltt— Beleasb op Attacbbd Propebtt — Addition or Pabties. 

Where a suit bas been brougbt against OQe< of two ship-owners, and property at- 
tached thereunder released before the name of the other owner is iutrodaced, thu 
suit mlist be regarded as agàinst the original respondent only. 

3. SHIPPINe-TAVERAQB^LUBII.rtT 6p OWNEE. 

a part owner of a vessel is liable in aolido for a balance due on an average ad 
justment. 

8. ADMIBAiTT— JnEISDIOTION— ReCOVSHT ON AyBBÀéB ADJCSTMBNT. 

A district court prQceeding in adotiralty has jurlsdiction by f oreign attachment 
in a suit agaihst a vésïel Ownér ïo rëCoVer a balance due bti an average adjostmfiit. 

'Beportedby Mark Wiikk» Collett, Es^., of the Fhiladelphia bar. 
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4.,Si.Mlt— CONPLIOT OP LAWS— AVJSKAOB ADjIfSTMBNT. 

A vcssel baving been damaged put iitto B'a'yal, anâ was unable to proceed on het 
TOyoge. Her cargo was removed, ànd tbe yessel sold. The mascer sought a sub- 
stitute, but was unable to flnd one. He tben ooUeoted pro rata f reight f rom the un- 
derwriter's agents, who shipped the cargo to its destination, advancing the neces- 
sary supplies, and chartering a vessel. Held, although the bill of lading at Fayal 
was taken in the master's name, the voyage was abandoned, and a severance of in- 
terests oocurred there, and henoe the rights ol the parties in an adjustment are to 
be determlned by the rules prarailing àt Fayal, even though no demand was made 
there tpr an adjustment. 

In Admiralty. 

Libel inpersonam to recover the proportion of gênerai average expenses 
incurred by the défendant as owner of the bark Walraven Melchers. The 
Dutch bark Walravea Melchers, on a voyage from Hamburg to New 
York, with a gênerai cargo consigned to several owners, sprung a leak, 
and bore away for Fayal, where she arrived. A survey was called by 
the master, and under the advice of the survey ors the cargo was discharged 
and stored. By a subséquent report the survey ors recommended the 
vessel to be sold, which was accordingly done. The master notified his 
owners, the défendants, who declined to furnish any funds, and the 
cargo was brought on to New York by a vessel chartered for that purpose 
by the plaintiffs, as agents for the underwriters or cargo. The various 
expenses incurred at Fayal were paid partly by a crédit opened by the 
libelànts and moneys raised hy a, respondentia bond on cargo paid by libel- 
ants, and partly from funds arising from the sale of the vessel. The 
master remained at Fayal at the instance of the underwriters' agents there. 
The vessel'a funds were placed in the hands of the master's agent, the 
vice-consul of the Netherlands, who disbursed the same. Almost ail the 
cargo was shipped from Fayal by the Geestemunde, the chartered vessel, 
in the name of the master of the Walraven Melchers, deliverable to the 
order of Messrs. Peter Wright & Sons at New York. The freight from 
Fayal by the Geestemunde exceeded the original freight from Hamburg 
to New York. The master exacted from underwriters' agents, before 
allowing the cargo to be forwarded, distance or pro rata freight on the 
part of the voyage performed by the Walraven Melchers from Hamburg 
to Fayal, which was paid by them to the master under protest, in order 
to obtain possession of the cargo to be forwarded to the United States. 
The master did not cause any valuation or appraisement of the cargo to 
be made, nor procure an average adjustment to be prepared at Fayal, 
and the funds to provide for carriage of cargo to the United States were 
furnished by the underwriters' agents at Fayal, who after its arrivai in 
New York had an adjustment made there, by which the owners of the 
vessel were declared debtors to the owners of the cargo. This suit was 
heguh by attaching in Philadelphia tjie bark Jan Melchers as defendant's 
property. After the release of the vessel, Andrian Hemmes, a half- 
owner of both vessels, wéâ made a party by amehdment. 

Morton P. Henry, for Ubelants. 

Cutter v. Rae, 7 Hqw. 729, bas been bverruled by Morewood v. Enequîst, 
23 How. 491, and Insurance Co. v. Dunhani, 11 Wall. 1, and bas been ree- 
ognized to be overrulçd in Sau Fernando v. Jaoksor)., 12 Fed. Eep. 341 ; Coast 
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Wrecking Co. v. Phœnix Ins. Co.,1 Fed. Rep. 236 ; Bélt v. Gumbel, 24 Fed. Kep. 
383; Heye v. Norfh German Lloyd, 33 Fed. Kep. 60; Olivari v. Insurance 
Co., 37 Fed. Eep. 894; Sweeney v. Thompson, 39 Fed. Eep. 121; Wheaton v. 
Insurance Co.. Id. 879. Foreign attachment lies in admiralty. Atkins v. 
Disintegrating Co., 18 Wall. 272; Manro v. Almeida, 10 Wheat. 473. Tlie 
place for adjustment is tlie place of final destination. Bamard v. Adams, 10 
How. 270; Bradley v. Cargo of Lumber, 29 Fed. Eep. 648; McLoon v. Cum- 
mings, 73 Pa. St. 98. A transshipment of the cargo to complète the voyage 
does not end the adventiire. Pierce v. Insurance Co., 14 Allen, 320; Winter 
V. Insurance Co., 30 Pa. St. 334. The respondent is not entitled to the bene- 
fit of Act Cong. June 26, 1884. Card v. Uine, 39 Fed. Eep. 818; The Amos 
D. Carver, 85 Fed. Eep. 665. The master was not entited to pro rata freigbt. 
Armroyd v. Insurance Co., 3 Bin. 437; Welch v. Hioks, 6 Cow. 504; Vlier- 
boom V. Chapman, 13 Mees. & W. 230; 1 Pars. Mar. Law, 166; The Joseph 
Farwell, 31 Fed. Eep. 844. 

Horace L. Gheyney, J. Rodman PauL, and A. Lydney Biddle, for respond- 
ent. 

Ship-owners are not partners, and respondent is only liable for a moiety. 
1 Pars. Shipp. & Adm. 116; Hen. Adm. 67;3 Kent, Comm. 151; Cutter v. Rae 
has been formally approved by the suprême court in Dupont De Nemours v. 
Vance, 19 How. 171 ; Bags ofLinseed, 1 Black, 108. Pro rata f reight is allow- 
able by law of Germany. Articles 630, 632, Code of Commerce for ail Germany. 
Liverpool, etc., Co. v. Phénix Ins. Co., 129 U. S. 397, 9 Sup. Ct. Rep. 469. 
By law of Holland. Article 478, Commercial Code Netherlands. Article 1526 
of Portuguese Code. By law of United States. Abb. Shipp. (12th Ed.) 369; 
Pars. Shipp. & Adm. 239; Luke v. Lyde, 2 Burrows, 883; Hunier v. Prinsep, 
lOÊast, 378; SorA; v. iTorfow, 2 McLean, 422; ThelfathanielHooper.SSam. 
542; Qray v. Waîn, 2 Serg. & E. 229. An adjustment should be made at the 
points of the séparation of interest. Lown. Av. (4th Ed.) 281; Gourl. Gen. 
Av. 4207. 

BuTLEB, J. In disposing of this case I will confine myself to the 
points urged at the hearing; and will do little more than state conclu- 
sions respecting thèse. Some of them involve doubt and difBculty. None 
of them, however, are new in their légal aspect, and, while the author- 
ities are not harmonious, they hâve been so fuUy discussed that nothing 
additional can be advanced. The suit was brought against one of the 
sbip's owners, alone, and the property attached was released before the 
name of the other was introduced. Its introduction was, therefore, too 
late. The suit must be regarded as against the original respondent only. 
In my judgment, however, he is answerable for the entire liability of the 
ship. As said in Parsons on Shipping, p. 89, ail part owners are gen- 
erally, liable, in solido for repairs and necessary supplies. The cases 
cited support the text. 

The court has jurisdiction. In the absence of Cvâer v. Rae, 7 How. 
729, this I believe would not be questioned. That case, however, can- 
not be regarded as authority. Its décision as respects the point, Was un- 
fortunate. The question was neither argued nor presented — as appears 
by an appendix to 8 How. p. 616 — and the décision (which did not pass 
without dissent in the court itself) was a surprise to the profession. The 
later rulings of the same court show it to hâve bjsen a mistake, {More- 
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■WtM'viyiEkequist, 25 Ho^. 491; •InsMrawoe Co. v. Dunhdm,, Il Wall. 1;) 
aiidtliéèè làter cases hâve beën followed in the circuit courts, (Beltv. Gum- 
^eî,;2|;'Fed. Rep. 383; Heye v. Nôrth German Lloyd, 33 Fed. Rep. 60; 
Qlhdhy. Irmiirance Co., 37 Fed. Rep. 894; Sweeney v. Thompson, 39 Fed 
Rep. 121; .Wkeatonv. Insurance Co., 16^. 879.) 

Should the average adjustment be made in accordance with the rule 
prevailing ât Fayal, or those in force at New York? This question 
. involves difficitilty. I think, however, the views expressed by Mr. 
Lowndes, in bis work on General Average, p. 198, are spùnd and govern 
the subject. I therefore adopt them. As he says, where a vessel is 
wrecked, or so damaged by péril of the sea, that the voyage cannot be 
continued, and. the master finds and substitutes another, whereby the 
cargo is carried to its destination, retaining his lien and earning freight, no 
séparation of interests occurs until the destination is reached. Conse- 
quently the adjustment is to be made according to the rules prevailing 
there. Where the master forwards the cargo to its destination by another 
vessel in pursuance of his%gency for its owners, alone, without intention 
to retain his lien and earn freight, the adjustment is to be made accord- 
ing to the rules of the place of reshiprnent. The intent in such case, how- 
ever, œay be and sometimes is involved in doubt by taking a bill of 
lading in the master's name, and consigning the goods tothe ship's agent. 
Where the cargo is furnished by or on behalf of its owners, without ré- 
tention of the ship's lion, the séparation of interests occurs at the place 
of reshiprnent, and the adjustment must, consequently, be made accord- 
ing to the rules prevailing there. 

In view of this statement of the law my understanding of the facts in 
the case settles the question involved. The vessel was unable to proeeed 
beyond Fayal. She was so damaged as to render the cost of repair un- 
justifiable. The master sought a substitute but was unable to find one. 
He was not required to do more, and consequently abandoned the voy- 
age. The libelants, who represent the underwriters directly, and the 
owners of the cargo indirectly, in view of thèse facts took charge of the 
cargo, chartered the vessel, advanced necessary supplies and carried the 
cargo to its destination. The libel substantially admits thèse facts: It 
says the "master abandoned the voyage, * * * and the libelants as- 
sumed the duty of master and owner of the vessel towards it, advanced 
the money required to pay ail expenses incurred at Fayal * * * j^ 
order to obtain possession, and chartered the North German Geestemunde 
to carry it to New York." That the voyage was completely "abandoned " 
by the master, and that he intended to hâve no further connection with 
the cargo after its delivery to the libelants at Fayal, is I think made clear 
\}y his acts and déclarations, and especially by his demand of pro 
rata freight. ■ I do not attach importance to the fact that the bill of lad- 
ing at Fayal was taken in the master's name. This was done probably 
at the suggestion of others, and for the sake of convenience merely. 
He did not ratain his hold on the cargo; but consigned it to the libel- 
ants' agent. In my judgment the ship's connection with it was com- 
pletely severed at Fayal. Mr. Despard, an adjuster and the libelants' 
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représentative, a gentleman of intelligence and expérience, adopted this 
view, as appears by his testimonj'. 

It follows that the rights of the parties are to be determined by the 
ruies prevailing at Fayal. The respondent is not aifected by the fact that 
he did not demand an adjustment there béfore parting with the cargo, 
as possibly he might be were he now suing for a balance on gênerai aver- 
age. He is hère defendmg simply against a claim set up by others. 

In this view of the facts found, it follows also that the demand of pro 
rçta freight was justifiable. It is unnecessary to inquire whether thelat- 
ter subject was governed by the law of the ship's flag, the place of con- 
tract or that where the voyage ternainated. The laws of each in this case 
justify the charge. An adjustment must therefore be made according to 
the foregoing opinion. If the parties do not agrée upon such an adjust- 
ment, à commissioner will be appointed. 



Speeckels ci al. v. The State of Califorkia, (Pacific Coast S. 
S, Go., Intervehor.) 

(Dtstrtct Ctmrt, N. D. Califomia. December 23, 1890.) 

SAl.VA6B--C6lfTBACT FOB COMPENSATION. 

The owaers of a certain vessel, on reoeivinsr a dispatoh that she was dîsabled, en- 
gaged a tug of libelanta to proceed to ber relief for a stipulated compensation. 
They afterwards agreed ta employ another tug of libelanta for the same purpose, 
and at an agreed priée, in case a dispatch sboald be receiT;ed sbowing tfae vegsel's 
position to Se différent from that supposed wben tbe first tug started. Such a dis- 
patch was not l'eceived, but the owners employed a tug of others than llbelants to 
proceed after the vessel. Libelants then sent their second tug, which broughi in 
the vessel. The owners, when informed that such tug had gone, made no protest. 
Held, that libelants were entitled to the stipulated amount, but not to other salvage 
compensation. , : 

In Admîralty. 

MUton Ândros and Chas. Page, for libelants. 

Geo. W. Towle, Jr. , for claimants. 

HoFFMAN, J. On the aftemoon of January 3, 1890, Messrs. Goodall 
& Perkins received a télégraphie dispatch from the first ofBcer of the 
steamer State of California, dated "Bowen's Landing, via Walhalla," in- 
forming them that the steamer had broken her shaft, that her rudder 
was disabled, and that assistance was required to tow her into port. The 
steamer was then three days overdue, and her non-arrival had given rise 
to serions appréhensions for her safety. Her value, with her cargo and 
freight, was about $300,000. She also had on board 130 passengers. 
On receiving this dispatch, Ex-Gov. Perkins immediately opened nego- 
tions with Mr. J. D. Spreckels, representing the libelants, who are the 
owners of five powerful and well-equipped tugs, for the dispatch of one 
of them to the assistance of the disabled vessel. A written contract was 
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ek«5Uted, under which the Vigilant was at once sent ont to perform the 
service at a stipulated rate per diem, to be paid at ail events, and irre- 
spective of the failure or success of her mission. Shortly after her de- 
parture Mr. Spreckels suggested to Mr. Perkins that, on comparing the 
longitude of the position of the disabled vessel with the time consumed 
by the mate in reaching the shore, he was satisfied that the longitude 
was incorrectly stated in the dispatch; and that if, as he suspected, the 
vessel's true position was much further to the eastward, a second tug 
should be sent to seek for the steamer in lier corrected position. In 
this suggestion Mr. Perkins at once acquiesced. A dispatch was sent to 
the mate, and an agreement made with Mr. Spreckels that the Relief 
should be put in readiness to start if the mate should reply that the po- 
sition of the steampr was erroneously stated in his first dispatch. The 
parties also came to an understanding as to the compensation to be paid 
to the Relief if its services should be required. The mate's reply was 
moniently expected; and it was arranged that Capt. Hawley of the Re- 
lief should call at 5 o'clock at the office of Mr. Perkins, and receive 
from him an order for the expected dispatch, if, in the mean time, 
it had pot arrived, Later in the afternoon Mr. Perkins was called 
upon by Capt. Gray &nd Capt. GriiSth, representing the Merchants' & 
Ship-Owners' Tug-Boat Company. They appear to hâve objected with 
some warmth tp his employment of a beat of a rival line, and Mr. 
Perkins was induced, or, perhaps, felt himself obliged, to enter into 
a contract with them for the dispatch of the Monaroh in queat of the 
disabled steamer. Some doubts of Ex-Gov. Perkins' good faith in 
this transaction seem to be entertained by the advocate for the libel- 
anta. But I see no sufficient reason to impute to Ex-Gov. Perkins an 
inteiition to induce the libelants to make préparations for the dispatch 
of the Relief at a moment's notice, if the mate's expected dispatch had 
shown the steamer much nearer shore than at first reported, when, in 
point of fact, he did not intend to dispatch her in any event. As al- 
ready stated, the steamer, with cargo and freight, was worth some S300,- 
000. She had on board 130 passengers. Motives of interest and of 
humanity suggested the necessity of omitting no measures to secure her 
safety. If the mate's expected dispatch had showh her position to be 
one degree of longitude nearer the coast than at first reported, the dis- 
|)atch of the Relief to search for her at or near her corrected position 
would be dictated by humanity, as well as by a just regard to the ma- 
terial interest in charge of her agents. When the Monarch started, the 
second dispatch had not been received. She therefore set out without 
any other information than that possessed by the Vigilant. The Vigi- 
lant was as capable of petforming the service as the Monarch, and the 
Compensation to be paid the latter was limited to 60 hours' service at 
the stipulated rate. Why, then, was the Monarch employed? The an- 
swer is obvions. It was from the fear that, if not bound by a contract, 
the Monarch would at once start out as a volunteer salvor, and, in the 
event of success, claim a salvage reward, perhaps 10 or 20 times as great 
as the priceat which she was willing to contract to perform the service. 
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This appréhension was, I think, founded on a misapprehension of the 
law. Had the agents of the Monarch been informed that a tug had al- 
ready been dispatched, and that another was held in readiness to start 
at once on the receipt of intelligence then momently expected, and that 
the owners had taken ail measures in their judgment necessary to secure 
the steamer's safety, the Monarch would hâve had no right to obtrude 
her services on the steamer, and, forestalling the tugs dispatched and to 
be dispatched by the owners, claim a salvage recompense oui of ail pro- 
portion to the price at which she was willing to undertake the service. 
In the case of Protection Go. v. The Charles P. Chouteau, 5 Fed. Rep. 463, 
where aid tendered to a burning vessel was absolutely declined, but an 
attempt was made to compei the acceptance of the services of the pre- 
tended salvors, the court not only refused salvage reward, but held that 
ail right to compensation for expenses incurred in going to the relief of 
the burning vessel was forfeited by the misconduct of the intrusive sal* 
vors. In this case, Billings, J., observes: 

"If the master of a burnitig vessel prefers to allow her to bnrn, rather thaoi 
to permit outside parties to extinguish the fiâmes, be may do so. He has a 
perfect right to décline any assistance that may be ofiered him. He should 
not be assisted against bis wilL" 

I should hesitate to accept the view of the master's right and duties as 
broadly as it is hère laid down. But where the owners of a vessel in 
perU bavé taken ail measures in their judgment necessary to insure her 
safety, and those measures are adéquate, and ail that prudence requires, 
other parties bave no right to obtrude their services, and anticipate the 
employment of the means adopted by thé owners, and then, if successfal, 
claim a salvage recompense. Such an enterprise savors more of a pred- 
atory expédition than a salvage service to be encouraged and rewarded 
on grounds of public policy. It is said by Mr. Justice Bradley in The 
Bolivar v. The Chalmette, 1 Woods, 398: 

"If my ship is disabled, but perfeotly safe for the time being, and I go ashore 
to employ a tng-boat totow her into port in mild weather, then presentingno 
danger or risk, can the owners of vessels whose business it is to do just sUch 
work décline my employment, and hasten ofl in a race to see which shall flrst 
seize my ship as a salvage prize? This, instead of encouraging that enterprise 
and daring which the laws relating to salvage are intended to foster, would 
be to encourage Sharp practices and unconscionable spéculation." 

In this case the agent of the tug-boat declined the oflSce of towing thé 
bark for au agreed compensation, but said he was going down to teke his 
chances as a salvor, and make a claim for salvage services. Mr. Justice 
Bradley characterizes this conduct as "somewhat extraordinary," and 
adds: 

"Hadnot the captainflnally yielded to this proposition, * * * Itmigbt 
well hâve been doubted whether it was a case of salvage at ail." 

Thèse observations are commended to us not less by their justice and 
good sensé than by the authority of the eminent judge by whom they 
were madef. 
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iAt Siofeloclc Gapt. Hawley eàlled, pursùaat to appéintment, at the 
offide-of lîoodall, Perkins & Co., and was informed that no dispatch had 
beeli received from the mate. He was also told, as he sàys, by Gov. 
PerkinSi; that Capts. Gray and ;Griffith were "kicking" because he had 
not taken one of theiritugs, àiadhe thought he would hâve to take ihe 
Monarchi i Gapt. Hawley lepliôd that he was coaling up the Relief, and 
would: beready shortly;. tô which Gov. Perkins answered that it was not 
necesEary, ashe thought he woïild ;take the Monarch. .In faet he had 
alrèady engaged her. ; Capt. Hawley was informed a few minutes after 
leaving the. office that orders had been gi%'en to the Monarch to go eut as 
soon as ,posaible. He at once telephoned to Mri Spreckela the informa- 
tioili tiïat' the Monarch was about to.start, and received in reply orders to 
diâpatch'tbe Relief at once- She accordingly put to sea at 7:30 p. m. 
6f ÛiéiSdf bnd'returned on theraorning of the 5th, with the steamer in 
tow. , iFior this service, a salvàge compensation is claimed. It does not 
appear that Capt. Hawley received from Govi Perkins any précise and 
d^^nitprannouncemeiit tb^t he bafi.ftjjandoned allidea of dispatching the 
Eeiieftjand would release her from her conditioned engagement, to be 
in Teadinèss, to start on the ternis agreed upon if the mâte'8 second dis- 
patch should show the steamer's position tohaye béen èironeously stated. 
He did.say, however, that he ,would hâve to take the Monarch, and that 
he thbught ît ùnnecessary for the Relief to continué her préparations for 
immédiate departure, and he ôniitted to inforiri Capt. Hawley that lie 
had nlàde a contract wîth the Monàrçli , and even had'hâd à verbal arrange- 
ment for Kér employment bèfore hé madé the agréënàent with Mr. Spreck- 
els for'tlie EJeiryicèsof 'the Relief^ VWliether Gov. Perkins had finally and 
absolûtèly déténiiinêd ùot to employ the Relief, ho matter what informa- 
tion as to the steamer's' triie position might be communicated by the mate, 
it is înipçâsiblé. to s?.y. ' But ïtis évident that Mr. Spreckels and Capt. 
Hawley (ionsidéred thétoèelves relèased from théir agreement to tiold the 
Relief in readiness to go to the assistance of the steamer on the terms 
agtéed 6n,'îf'required,' on thereceipt of the maté's dispatch. I àm in- 
eline»J.;ili3 suspect thàt the dispatch of the Relief wiaslargely due .fo irrita- 
tion àjt the employment, ofja^ugof a rival company, and to resentraent 
at what;they considered unfair treatment on the part of the daimants. 
But thei'ight ôf the libelants to a salvage récompense 'does not dépend 
upon the resuit of any inquiry mto the motives and probable intentions 
of the <flaiinants< It muet be determined on principles broader and more 
susceptihieof gênerai appHçatipn. The pwner of a vessel disabled or in 
distress does not theréby lose the control of his property. He has the 
righttp refuse or accept any ofïers of assistance, that may be made, or to 
àdopt' Kïs'own measures for the préservation of his vessel. When he 
has provided means for her rescue, in his judgment adéquate and ef- 
fectuai; he ienot at the' mercy ôf àhy stfaiiger who, with full knowl- 
edge of this fàct, may sally ont to "take his chances" of winning in a race 
^'to!8eë*Fhicfa'shallfirst seize the êbip as a salvage prize." The Bolivar v. 
■TkiiŒaltbett&j'abî aupra. That the . claimants had -the right to employ 
the Monarch, or as many other tugs as they saw fit, cannot be questioned. 
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They had already dispatched tbe Vigilant, bélonging to the libelants, to 
the assistance of the disabled steamer. The Monarch was about to start 
on the same errand. The Relief was sent eut beeause the Monarch had 
been engaged. The success of her enterprise and securing of the salvage 
prize they hoped to gain depended net merely on her beating the Mon- 
arch in the race, but aiso the Vigilant, their own vessel, wbich was un- 
der contract to do ail in her power to effect the towage service. What- 
ever be the justice of the libelants' belief that the claimants' intention 
was to "tie up" the Relief under the expectation of an employment which 
was not to be offered, they would bave had no causé of complaint if the 
claimants had, when the mate's second dispatch was received, sent out 
the Relief on the terms agreed upon. I shall award the libelants ail that 
they can justly claim, by giving the sum for which they were willing to 
undertake the service; nor shaU I do any injustice to the claimants, for 
Gov. Perkins, when informed that the Relief had gone out on the pre- 
ceding evening, made no protest, and expressed no dissatisfaction; on 
the contrary, he said that he was glad she had gone. The steamer was 
brought in by the Relief. Under ail the circumstances, I thînk it just 
that the claimants should pay the stipulated price foi the service. 



The Athabasca. 
Reid TowiNG & Weeckinq Co. i). The AthabascA. 

(Dlstrlet Court, W. V. Michigan, N. D. December 17, 1890.) 

1. COLIiTSION-tNeOLIOBNOE— HaZABDOUS trNDBBTAEINQ— FAILCBE TO WiSS APPBOAOH- 
ING VeSSBL. 

The libelant constructed at Bknlt 8te. Marie a^raft, 1,200 feet long, 2S0 feet-wide, 
containing 1,500,000 feet of legs included in a, saok-boom, consisting of timbers fast- 
ened together at tbë ends with cbains, and baving tvvo or tbree cables thrown 
across to keep it f rom spreadlng. Two tugâ were stationed, respectlvely, at thè 
bead and rear of the raft to belp it along, and.crowd itover to one sideof the 
channel so as to permit of tbe passage of vessels. Enterinp; a long, narrow cbannel 
In tbe Ste.' Marie river, where tbe ourrent is aboùt foiir miles per hoùr, eue bf the 
tugs was sent down stream to warn approaohing'^essels,: i;)uçh wamlng was given 
the Hiàwatha and her tow, but none was given tbe Athabasca, a large steel pas- 
sengër steamer, although her smoke was seén from tbe tug. As soon as tbe Atha- 
basca beoame aware of the approach of the ra^t, she çhed^d her speed as much as 
possible without loslng her Bteerage, and kept as close as prudent to tbe Canadian 
Bhore. At tbis time the raft was sweeping rapidly down srtream, with a tug at 
eltber end, stri ving to pull It to the opposite side of the river; This resulted in car- . 
lying over' the ends, leavin_g a large bulge in tbe middle of the raft, reaohing witbin 
60 feet of tbe Canadian sDore. The Athabasca, uot baving sufflcient room left 
ber in, which to paas safely, cjiangad ber course, and wen^t t^rpugh the raft, stem 
on, breaking the boom and scatteriug its contents, resulting in a total loss, amount- 
ing to $18,000, which the libela-nt seeks to recov'er. Jîetd,' tiàt it wasa bazardons 
undertaking to take a raft of sucb size, f orpi, and structure, down the Ste, Marie 
river, knowing the périls incident to the almost constant passage of vessels, the 
Bwiftnessof thècurrent, and'the'ôccasional nârrowness'of tbestreàm; and'tb&tit 
was an adjded négligence not to ta^ke effective measures ta warp the Athabasca 
befbre'slië reached the narrows, ber approach being known; and that sucb négli- 
gence constituted the cause to which the collision must bè' àttributed. . 
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8. TowiNO Rafts in NAvieABLB Stbbams— Usages and Customs op Natioation— 

MUTOAL RiGHTB. 

Held, that both Ganadian and fédéral courts olearly recognize the right to tow 
Ipgs in raft on navigable streams, such as the Ste. Marie, but that such right must 
be exeroised with due regard to the rights of others, and the gênerai usages and 
oustoms of navigation and commerce on such waters ; and that while the libelant, 
in the exercise of such right of towage, was entiUed, for the protection of its raft, 
to f uU observance on the part of others of the established priuoiples of navigation, 
; yet the maaner in whloh the libelant exeroised such right vrould neoessarily affect 
its claim upon the diligence of others. 
8. Samh— Division of Damages — Acobssost Négligence— F acts Considered. 

' Held that, the négligence of the libelant being established as the iuducing cause 
of the collision, the charge of a,cces8ory négligence on the part of the respondent 
must be clearly made out bef ore the damages should be divided ; and, upon consid- 
ération of the tacts, that none of the grounds suggested as showing contributory 
négligence on the partof the Athabasoa are sufflciently established to warrant the 
court in dividing the damages. 

In Admiralty. 

ff. M. CfUlett and H. H. Swan, for libelants. 

F. S. Canfield and A. McMurchy, for daimants. 

Sevprens, J. The River Ste. Marie, which is the outlet for tlie wa- 
ters of Lake Superior, constitutes the avenue for navigation and commerce 
between the ports on that lake, (and some upon the river itself,) and 
those belovc upon the other great lakes. It is the thoroughfare for a large 
and increasing number of steam and sailing vessels of nearly ail the classes 
employed in navigation, in the carrying of passengers and freight. As 
many as 60 vessels, upon an average, pass up and down through the ca- 
nal at Sault Ste. Marie daily. It is also used in the transportation of 
legs in rafts from the forests around Lake Superior, by fioating and tow- 
ing to thei.r destination at varions poipts on the lower lakes. Thèse rafts 
are made up again at the foot of the Sault Ste. Marie, after they bave 
passed the rapids at that place, and are taken below in the convoy of tugs. 
The passage of thèse rafts down the river bas been rather occasional, and 
net of very fréquent occurrence, but bas been continued during récent 
years. The river, after passing the Sault, and running some distance below 
it, sweeps, in a comparatively narrow channel, to tbe north-east, and, 
b0ïiding around to the soutb-east, divides on Squirrel island, and, after it 
bas reunited, descends into Lake George. This narrow channel is about 
a rpile long, and is in the form of an arc, the convex side of which is on 
the north. The current runs through this channel ordinarily at tbe rate 
of about four miles an bour. The navigable portion of the channel is 
some four or five hUndred feet wide. ' On the west end of it, and on the 
nbrth side thereof are situàted HoUister's mills, and on the same side, 
about half-way down to Squirrel island, is Cunningham's dock. The dock 
is iiot fer from the northernmost part of tbe arc. i Tbe western channel 
around Squirrel island is the one used in navigation, and thôre is a point 
coyéred with trees and shrubbery projecting somewhat into the river from 
the south side towards the north-east just above this island, which par- 
tially obstructs the view from the river, as one ascends from Lake George 
alongside of Squirrel island, over the upper portion of the bend in tbe 
river alrèady desçribed. 
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The facts in the présent case, as I collect thein from Ûxe évidence, are 
that the libelant, the Reid Wrecking & Towing Company, in July, 1888, 
having constructed a raft of logs at the foot of the Sault Ste. Marie, un- 
dertook to float and tow it down the river into Lake Michigan. The raft 
was about 1,200 feet long, and 250 feet wide, and waa inclosed in a sack- 
boom, the Ic^s lying crowded together in the boom, unfastened, except 
as they were surrounded and kept together by the boom. This latter 
consisted of long, stout, heavy timbers, strongly fastened together at the 
ends with chains. Across the body of the raft, at différent places, were 
thrown two or three guys, or cables, fastened to the sides, intended to 
keep the raft from spreading. The raft contained 1,500,000 feet of logs. 
At the head of the raft was stationed the tug Avery, and at the rear the 
tûg Dowling. On the raft were several, and doubtless a sufficient num- 
ber of, hands. The purpose of the tugs was to help the raft along, and 
to pull and crowd it over to one side of the channel, in order to let ves- 
sels going up or down pass by, and otherwise keep it clear of collisions. 
Thus equipped, the libelant started down the river with the raft, and on 
the 5th day of July, befbre reaching Hollister's mîUs, where the channel 
grows narrow, the tug Dowling was dispatched down stream to look be- 
low the stfaits and find and warn of the approaching raft any vessels 
which might be coming up. The tug sighted thè Hiawatha, which had 
the Minnehaha in tow, and gave it waming, and then returnéd and took 
its place at the stern of the raft. The smoke of some other ascending 
vessel was seen from the Dowling. For sOme reason, not definitely shown, 
but probably because the Dowling was needed at the raft, which was 
rapidly coming into the nârrows, no Warning was sent down to the other 
ascending vessel. This proved to bo the Athabasca, a large steel passen- 
ger steamer, of 1,147 tons burden, 270 feet long, and 38 feet in breadth 
of beam, belonging to the Canadian Pacific Railway Company ,-and form- 
ing one bf a line of steamers plying between Owen sound and Port Ar- 
thur. The steamer had on board a cargo of merchandise, and about 100 
passengers, besides her crew. Nearly opposite, but a little above, Hol- 
lister's mills lay a sunken vessel, some distance out from the American 
shore. As the raft came down streanï it Was carried around by the head 
tôwards the Canadian shore to avoid the sunken vessel, and then it was 
bent around to the south again, so as to avoid and give way for the ves- 
sfels which were known to be coming up through the narrows. The ef- 
fect of this was to whip the tail end of the raft over against the dock at 
Hollister's mills, and a scow lying there was swept loose and carried down 
the river. Meanwhile the Hiawatha had steamed up to and was lying 
àlongside of Cunriingham's dock, with the Minnehaha behind in line. 
At about the time the raft entered the narrows, the Athabasca was com- 
ing up around the point of the American shore lying over opposite and 
above the upper end of Squirrel island. The raft had not yet been seen 
by the Athabasca, and was not discovered, as I think the prépondérance 
■of the évidence shows, until the steamer had traversed about half the dis- 
tance froM Squirrel island to Cunningham's dock. When at this point, 
fihe was signaled by the Avery 's wbiâtld to check. This she did, and 
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pipçeedç^iup dowly alongeide pf the Hiawatha, and thep, lûoving as 
jilowly, aa :8hp could and maintîuinyher steerage, ported inet wheel, keep- 
iipg in; towards the Canadian shorei.as closely as.it-waa prudent to do. 
During ail the time after the Athabasca became aware of the nature of 
the raft and its fprm,,the:latter waSipassing down with the full rate of 
ihe current, the tugs at, either end trying to pull and crowd the raft oyer 
to.the south side far pnpugh to gjve rooir» for the approaching vessel. 
The effect of this was to,cairy over thç ends, leaving a large swell or bulge 
at the middle on the nprth, reaching within 60 feet or soof the Canadian 
Bhore. The swiftness of thç current» the great weight and momentum 
of the raft, aiid its IoosQj, pouching structure, rendered it impossible for 
the tugs to tnaice any considérable impression on its course at that point. 
The Athabasca, pot daring to go so far shoreward asishe found necessary 
in order to escape, as sh,e:a.pprQaohed th^ raft, change(^ her course, and 
went, stem onv stfa,ight thraugh it, br^aking the boom. The resuit was 
that the raft.was brpken upi^^^pd itspoptents, scatteredand drifting down, 
fWere lost in the bayousapd swaraps and the openrwaters below, the loss 
iamounting to $12,000.. The libelant seeks to recover this in ihe présent 
pïoceeding, : ; i ; : 

In my opinion, it was a hazardous undertakiiig on the part of the 
libelant to attempt to takei aiTaft of the size, form, and structure of this 
.one down th* .Rive?' Ste. Jifarie, knowing the périls wbich were likely to 
arisefrom the almost, constant passage pfvçssels, the swiftness of the 
current, and its occasionallynarrow channels. It was an added négli- 
gence in the libelapt thafit did pot take, effective measures to warn the 
.A-thabasca: before she came up into the stra,its. Especially is this so 
because thç approaoh pf the' vessel was known. The reason why the 
warning was notgivep,prpbably was that the forces of the libelant were 
nrgently peeded tp mapage the raft, then oomiug into the narrows. The 
pecessity for the warnipg is shown to hâve beep understood and was in 
ifàct admitted by the précaution takeu in sendingthe tug below for that 
purppse.. :BBtit§;m:ispion;was too hurriedly and. imperiectly executed. 
The imprudence, pf the uad,ei:taking to move such a raft through this 
rivejr, with the:,added failp?;e,to give proper notice to ,the Athabasca of 
the Ooming of thejr^ft thrpijgh this narrow portion pf the channel, in my 
opinion, copstituted the, négligence to whiçh the collision is atlributable. 
.'ït must be conpeded ; that itis pot uplawful to.tpw Ipgs in ralts on nav- 
ig^ible streams such as the gte. Marie. The l^islation.and the course of 
.1 jjjdiciaidecisipn in Canada» as well as in the United States, recognize such 
uge Pf thèse waters as pi;pper and as pf right. 1 Rev. St. Can. 1886, 
,p.,l56, art. 27, respecting navigation of Canadian waters; Rpv. St. U. S^ 
1 4233,; The David Mamsji/.^ro.wn,. Adm. 274; ;Lallande v. TheO. D.,Jr., 
jJîîftwb. Adm. 5()lrU.S.'v,,ÇneRoJt of .TijjiW, 13 Fed. Rep. 'J%;,Mutitz 
,v. Jîa/t„o/,rm6^,!l5;f6ç^..:g,ep. 5^7i..:^::F.<& P. M.Mo. 2, 36 FedvRep, 
i;^64 i The Emryi ,4uçii;,, t38 , f éd. Rep., ,§1 ]. ;, £eabrook , v. 4, Mafi, 40 Fed. 
.Rpp. 596; TheJçggivfi-fyf^i^-^Sè.u'&i^ that right must be exerçjsed 
wiib dp# risgardi^ th^j.jFJght? p^'otherg apd tp the gênerai usages and 
■cugtpms of navig^^tion fj|4 9pmpiei;<5e,pn,suGh waters. This is a part of 
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the doctrine eoritained in the références under the foregoîng proposition. 
And whileithat right isbeing sb exefclsed within its proper limitations, 
and with proper regard to the. requiréments ànd usages of commerce, 
tiie proprietor. is entitled to daim, from others due observance of the fun- 
damental principle of navigation, whiéh: is' embodied in the statutes 
and rules, as well' as in thè décisions of the courts upon this subject, 
that the craft having the best facilities fotîits oWn management is chai^éd 
with a corresponding dutyj© èmploy'those facilitiesj so as to avoid col- 
lision and ihjui'y. PeoUliar circumstances might reqùirë a modification 
of the rule,i such, for. exaitiple, as péril to human life. And the man- 
ner in which he exercises iïisown rightmust necessàrilj'afifect bis claim 
upon the diligence of the otherparty.r A,pplying thèse principlés tothe 
facts of thé présent case, iti» 'impossible, in my opinion; to exonerate 
the libelant from fault, ortdresist the conclusion that that fanlt was the 
jirimary cause of the disàster which foUowed. . . 

-But the' iibelantfurthérilnsists' that, even if it bejadjudged to bave 
bèëh guilty of négligence i in the construction and management of the 
ràft,t;heAthaba8èa was also négligent in hero\<fn management^ and thatj 
àt'least, the 1 damages shôald be divided. Some question is nûiade B^ 
ëdunsel for the claimant whether^ in visw of thfl charge in the libel that 
the conduct of Uie Athabasba wàs wanton and.întentional, the libelant 
is-at libertyto stand now upoùan accusation ©ftaere négligence as the 
ground for recovery. UponHhis the libelant asks leave to amend the 
libel in that' partibuliar; The practice of allowing amendments in the 
admiralty practice: is libéral, and I should ; feel inolined to allow the 
amendment if it were ' necessary to the saying of the rights of parties. 
Hen, Adm, p. 882, § l'es.' But, as my opinion is against the' libelant 
upon the facts*' the case îsdîsposedof upon its merits. - 

It being established that the négligence of the libelant waa the in- 
ducing cause of tbe collision. and loss, the chargé of accessory négli- 
gence on the paTt of the respondent as the foundation for conipelling it 
to share: the damages musfc be clearly màde out. In this the authorities 
allcoucur. :The Cornet, 9 Blatchf. 328; The Siirmyside, Brown, Adm. 
247; Tayhr v,Harwood, Taney, 444; The E. S. ;Far<i,J?-., 20 Fed. Rep. 
702; Thei Ca^erinei %M&gg. Adm. 145; TAe Sti Pavl, per BftowN, .T., 
E. Dist. Mich., notieported. The damages are riot divided if the fault 
of one be slight, beàring but little proportiou to the fault of the other. 
The Gréai R^ubKc^ 23 Wâll. 20. In my opinion the évidence fails to 
make out in'any «atisfactoryway that the Athabasca was guilty of such 
négligence in her conduçt as shauld subject hertOjthis liability. It is 
insisted — Fii'st, that the ^Athabasca could hâve kept her heading in the 
current belowCanninghàm^s dook, and waitéd until the tugs had drawn 
the raft dver to the other ;side and given way for her passage. But it is 
doubtful whether the extent of the danger, wàs, or should bave been, 
known by the Athabasca until she was well up to the Hiawatha and her 
tow. It is true, she might bave seen that there was a raft ahead, when 
she was a quarter of a mile below, but she had a right to expect that it 
was manageable, and would be so conducted as to afford passage-way 
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according to its duty. Sdduyia v. Stevenson, L. R. 8 App. Cas. 549. 
This belief was rightly strengthened by the fact already alluded to, that 
no waming of danger had been given. Only a very few minutes elapsed 
between the getting of adéquate notice of the danger and the actual col- 
lision, The Athabasca had on board of passengers and crew, ail told; 
about 150 people, the value of whose lives bore no comparison to the 
value of the raft, and would fuUy justify giving a highly paramount at- 
tention to the security of the vessel. So loiîg as her passengers were in 
péril she might rightly consider her own safety as of the first impor- 
tance, and act accordingly. It may be that it would hâve been practi- 
cable to hâve remained below in the channel, beating up stream suffi- 
ciently to bave kept headway, until the raft passed. Nevertheless, I 
do not think négligence can be imputed to the vessel by the libelant, in 
view of the exigënoy of the situation, which the libelant had brought 
on . Large allô wance must be made to a respondent who has been obliged 
to act in a moment of impending péril of collision, produced by the fault 
of another, and a mère mistake does not make the vessel liable. Tke 
Jupiter, 1 Ben. 536.; The JSeKe, Id. 317; The Santiago de Cuba, 10 Blatchf. 
444. Besides, it is, indeed, somewhat doubtful whether the raft would 
hâve cleared the vessel lying within the channel below, and she could 
not be requirfid to lie by and receive the blow of the taft on her bow 
or broadsides, if, as it would appear, that was the more dangerons posi- 
tion in which to receive it. Sécondly, it is urged.that the Athabasca 
might bave stopped along-side of Cunningham's dock. By this must 
be meant that she could bave laid by the Hiawatha and outside of that 
vessel from the dock. In my opinion, that would bave been more dan- 
gerous than to bave gone abeadj where the chadnel was wider and try 
the chance of getting around the raft. Thirdly, it is urged that she 
could bave run her bow aahore into the bank, and held herself there 
while the raft passed. The Athabasca had no means of knowing with 
what safety this could be done. The charts of the river showed the 
limits ofthe navigable channel, between the northern one of which and 
the shore was a strip of unknoWn character. It is impossible for me to 
hold that the Athabasca would hâve been justified, even, if she had 
taken such a course. Lasdy, it is said she could hâve turned in the river 
and gone down out of the way. At one time on the hearing I had an 
impression that there was some plausibility in this suggestion. But 
taking into considération the narrowness of the channel, the length of 
the vessel, and distance required in which to make the tum, and es- 
pecially the large prépondérance of the testimony of experts in such nav- 
igation, showing its diflSculty and danger, it appears to me that, atleast, 
it was not clear n^ligence in the Athabasca to hâve refrained from tak- 
ing that course in the circumstances in which she was placed. Let a 
decree be entered dismissing the libel. 
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Weber V. Travelbrs' Ins. Co. 
(Circuit Court, D. Ncfrth Dakota. April 23, 1891.) 

Behoyai. oï Causes— JtJBisnioTiONAi, AMOtmi— Pleading. 

In an action for tbe spécifie performance of a sale of land, plalntift allégea that 
stie bad performed ail of her agreements, and asked for a conveyance. The péti- 
tion for remoral of tlie cause alleged tfaat the matter Involved exceeded, exclusive 
of costs, $3,000. Beld, on motion to remand for want of jurisdiction, tbat, there be- 
Ing no question of interest Involved, it was unneoessary for the pétition to allège 
that tbe amount involved exceeded 1^,000, exclusive of costs and "interest " 

In Bquity. Motion to remand. 
M. A. Hildreth, for complainant. 
JEf. C. Souihard, for défendant. 

Thomas, J., (praUy.') Tbis action was commenced in the district 
court of Richland county, state of North Dakota, and before the time for 
answering expired the défendant filed a pétition in said court for the 
removal of said action to this court. Said pétition and the transcript of 
the record having been filed in this court, the plaintifif moves to remand, 
on the ground that it appears on tbe face of the pétition and tbe record 
tbat this court has not jurisdiction of said action. The matter in dis- 
pute, as appears by tbe complaint, consista of certain lots in the city of 
Wahpeton; Richland county, N. D., but the value of said lots does not 
appear in the complaint, and there is no allégation contained in the com- 
plaint from which this court can ascertain the actual value of said lots, 
and there is notbing that appears thereon that said lots are not worth 
over $2,000. The complaint is silent as to value. In the pétition for 
removal it is said "that the matter involved in dispute in the above-en- 
titled action exceeds, exclusive of costs, the sum or value of $2,000." 
Ail the otber jurisdictional facts sufficiently appear upon the pétition 
and complaint filed. The contention of plaintiff upon this motion is 
that it does not appear, either upon tbe face of tbe pétition or upon the 
record, that tbe matter involved in dispute exceeds the sum or value of 
$2,000, so as to give this court jurisdiction, and for tbat reason the case 
should be remanded to the state court. I do not think it can success- 
fully be maintained that, if it bad been aEeged in tbe pétition that tbe 
matter involved in dispute in the above-entitled action exceeded, ex- 
clusive of interest and costs, tbe sum or value of $2,000, this court would 
not bave had jurisdiction of tbe cause. What is tbe effect of leaving out 
tbe word "interest" in tbe pétition upon the facts as disclosed hy tbe 
record? The action is brought for tbe spécifie performance of a contra et 
for the purchase of land; tbe plaintiff allèges that she has entirely per- 
formed her part of the contract, and that she is entitied to a conveyance 
of the property. No question of interest is involved, or can be involved, 
as might be the case if tbe action was upon a promissory noté, bond, or 
some othér évidence of debt on which interest might be computed. The 
question is, what is the value of tbe land which is tbe subject-matter of 
the action and the matter in dispute? The pétition allèges tbat it (the 
v.46F.no.l0— 42 
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land) exceeds in value the sum of $2,000. At least such is the natural 
and reasonable interprétation' of the allégations of/the pétition, read in. 
connection with the complaint. The statute, in my opinion, is to be 
construed with' référence to thé stibjebt^ftiatter àîid' thé lîiàHer in dispute. 
Taking the pétition and the complaiïvt /together, and readii^ them prac- 
tidally as one paper, it ^ppears that, the'inatter in dispute is real prop- 
ertj^.within the jurJsdi4tion of thia court, and that thé vaîuè of the said 
reàl ptoperty exceeds^the sum of $2'jy00, exclusive of coàts; There be- 
ing lio question of interest^ upon the façt's disdogêd) 1 4p,*iot think itwas 
essential for the petitioner to use the term "interest" in his pétition; in 
other words, the élimination of that teibi from his pétition does not en- 
title the plaintiff to hâve this cause remanded. The niotibn ehould be 
denied, and it is accordingly so ordered. ,<.: V 
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, , (Cirtnijlk dmri, A Washington, y\^. ï). i^^ ■; 

RsïtôVit 'OT Causés— DivSKBBB eiTi2BN8HiP. . ■ '• ■ ')•'•■ '';'■ 

Afîasewîinmeoce^ ina,court:of Washlpgton terrïtory,aiidVhloh waspendingat 

the timéol tbé aàmlssîon bï the State of Washiiïgton Intij tbe Union; aùd involvlng 

' 'onljTi a oôtitroversy bëtWeen- citizen» of a State : and citizenà Of i aaid terrltory, doês 

, Uo£ oji accpunt of ttia idisTerse pltizouship of tUe parties, opnàe within the juf isdlc- 

"tion of a Ûnltéd States circuit court, and ts not tràiisf érable thelfetô, unleës thé 

juri^ditJtiOD càh be ptedioated upon sonie Other grouudi :i 

<SiflîabiM &tf the Court.) I ■ ' ■: j:i :' m ,, ■.;.. 

At'Law,^ •■,.■■.. ,■!■: ,'■:.: -,,- 

yown <fc.lrt^?na, foif plaintiff. .:, ; : . i 

ColHn» <fc; SAacfcî«ford, for Mr?,;, Ç^ook. 1,1 

DoiolMe, Priishard dp Stevma^ darroU,,Coîner<i: DavîSy&nà. G. S. Gfrqs- 
tfup, for other, défendants. , i , s 

Hanfobd, J. By a stipulatioUi of the parties this case was transferred 
to this court from the superibr court of Pierce, county, ; In doing so it 
was assumed that this court would hâve jurisdictidn by reason of the fact 
that the plaintiff is a citizen of the state of PennsylAlfania, and 1ihe défend- 
ant Mrs. Crook is a citizen of the state of Maryland, and the other de- 
fendants are ail citizens ofthë state of Washington. The case was com- 
menced in a territorial d.istrict court:, and was pending at thé time of the 
admission of the stateof Washington into the 'Union. Wiietherit is one 
of which this court isgiven jurisdi'otion isa question requiring. for an anr 
swera true interpretatidn of section 28 of'the enabling act. s 25 St» U. 
S. 683. Between the; plaintiff ,arKi /Mrs.' Crook there appears to be no 
controversy ; certaiBly no. separate and severable controversy . The other 
défendants are 'ail citizens of the state of Washington,: and were at the 
time the suit Tyàs conâtaenced Iresidents of the territory of Washington, 
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and not citizens of any state; so at that time the case was not one involv- 
ing a controversy between' citizens of différent states, ajid not cognizable 
in a circuit court of the United States on the ground of the diverse citi- 
zenship of the parties. There is no other ground apparent upon which 
the jurisdiction of this court can be predicated, and it is my opinion 
that the court is withoui jurisdiction, and the case must be remanded 
to the superior court of Pierce county, for it is not to be regard ed 
as if it were one commenced since the real défendants acquired their 
stotus as citizens of a state. The important fact cannot be overlooked 
that the case was pendihg at the time of the admission of the state. 
It is one of the cases controlled by section 23 of the enabhng act, and, 
as that section expressly refers to the time of the commencement of 
the suit, and prescribes as the test of jurisdiction the question whether 
at that time tlae case waâi oh acèount of ttie parties or the nature of the 
questions in dispute, cognizable in the national courts, I cannot feel war- 
Tanted in mfliritâining the jurisdiction on the^round that, by reason of 
a change in the slatm of the parties at a subséquent time, the case has 
becoroe so chànged in its character as to be riow within the jurisdiction 
of a circuit Court ôf the United States, although not so at the time of its 
commencement. To say that the supposed existence of the court pré- 
supposes the existence of the state, and that if the court had been in 
«xistence wheh the case was commenced there would hâve been a 
state of Washington, of which the real défendants would hâve been 
citizens, and therefore the case would hâve been one of which the court 
might hâve had jurisdiction, is but another way of say ing that, if the 
facts were différent from what they are in this case, it might hâve been 
within the jurisdiction. The court, however, is bound to deal with the 
actua! factSj and déclare thé law applicable thereto, and to interpret the 
law fàirly accOrding to tHe intent of the législature, in harmony with 
the languagei in which it is enactéd; and it is not perniissible by con- 
structioù to ûake a law différent from wh^t the law-making power bas 
•inade-it»-- ' ..■■■•■ •, ■ 

I am aware that in the cases of Hemum v* McKmmy, 43 Fed. Rep. 
689, and Dorne v. Mining Co:, Id. 690, the circuit court of South Da- 
kota has décided this question ditTeTently, and in the opinions rendered 
by Judges Shikas and Edgertôn the opposite view has been ably ar- 
gued; But, on the other hand, in Strasburger v. Beecher, 44 Fed. Rep. 
209, the circuit <!ourt of Montana' has âlso passed upon the question, 
and, as I cOnsider, in decWing contràry to the South Dakota casés Ji^dge 
Knowles has simply giVen éflfect to the law according to its words. 

The demurrer interpdsed by certain of the défendants after filing an 
answer in this court will bè overruled, because out of time, and an or- 
dèr wîir be «ntéred upon the court's own motion, remanding the case to 
the superior court of Pierce county. 
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CoMSTOCE V. Heeeon H (d, 

(CTrCMft Court, S. D. OMo, W. D. April 33, 1891.) 

Equitt— Pmsadino — RaspoNsiVE Avebments. 

Where a blU against the exeoutors ùnd trustées trader a wlll charges them wlth 
having delayed, negleoted, and ref used to invest a certain sum as direoted by the 
Will, and to pay the inoome to oomplalnant, the avermenta in the answer that de- 
fendants' conduct was known to and approved by complainant, and that sbe had 
never, untU shortly before the suit, requested the investments to be made, are re- 
sponsive to the bill, and wiU not be stricken eut on exceptions. 

In. Equity. 

Matthews & Clevdand, for complainant. 

Jdkn W. Herron and R. B. Rmdin^ for respondenta. 

Sage, J, This cause is before the court upon exceptions to tjie an- 
swer of the respondents Herron and Fisher. The bill charges that as 
executors. and trustées under the will of Margaret Poor, deceased, they 
hâve delayed, neglected, and refused, and still delay, neglect, and i;e- 
fose, to invest the sum of $56,667, as directed by the wiU, in producr 
tive real éstate and mortgages or interest-bearing stocks and bonds, and 
to pay the income therefrom to the, complainant. The respondents an- 
swer, denying the averrnents, and stating that they hâve never been re- 
quested until the présent year, by the complainant or any other persons, 
to make said investments, and that, on the contrary, it was well known 
to the complainant that they were proceeding as rapidly as possible to 
convert the estate into money or productive property, so aa to make 
said investments; also that their entire coiiduçt in this matter wras fuUy 
known to the complainant, and approved by her, and that she bas never 
expressed the least dissatisfaction, in référence thereto. To thèse aver- 
ments the complainant excepta. They are direeily and properly respon- 
sive to the charge of the bill. I do not think that the respondents, when 
charged with derelictibb of duty and violation of their trust,; ought to 
be limited to a simple déniai, and to be precluded from setting up that 
not only was no objection made by the complainant, but that she ap- 
proved their entire conduct in this matter. While it may be true that 
that may not aflFect the final decree in this case, I think the trustées are 
entitled to relieve themselves from the imputations which are at least 
implied by the averrnents of the bill. Moreover * thèse averrnents of the 
answer are directly responsive to the charge that the respondents refused 
to make investments. The same line of rèmark applies to the, portions 
of the answer in which the respondents state that they were assisted by 
the complainant in their efforts to sell the Newport cottage; ehe being 
familiar with it, and owning the furiiiture in it. Witbout entering into 
détail, it is enough to say generally that the bill charges the trustées 
with neglecting their duties and refusing to carry out the provisions of 
the will, and that by their failure to exécute the trusts reposed in them 
the estate is constantly being depleted, and that there is danger of the 
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destruction of the distributive share of the complainant, and, further, 
that they hâve mingled the trust moneys of the estate coming into their 
hands as trustées and executors with their own money and property, in- 
stead of keeping the same separate and apart, by reason whereof the 
money and property of the estate is likely to be confused, so that it can- 
not be separated from other funds. ïhe averments of the answer to 
which exceptions are taken are in response to thèse wholesale charges, 
with référence to which the respondents bave a right to vindicate them- 
selves. It was said, in substance, upon the argument that there was no 
intention to reflect upon the respondents, and that the bill was drawn in 
accordance with approved forms, and it was insisted that the averments 
of the answer excepted to did not touch the merits of the cause, which 
was not intended to be adversary, but merely for the construction of the 
will and the ascertainment of the rights of the complainant. Neverthe- 
less the averments are in the bill, and, being there, the respondents bave 
a right to answer them fuUy. Originally a bUl in equity consisted of 
nine parts, of which there were fiye principal parts, to-wit, the statement, 
the charges, the interrogatories, the prayer of relief, and the prayer of 
process. But ail thèse, according to more récent authorities, may be 
dispensed with excepting the stating part and the prayer for relief; for, 
as Langdell in his hand-book on Equity Pleadings states: 

"Ail that was ever essential to a bill was a proper statement of the facts 
which the plaintifl intended to prove, a spécification of the relief which he 
claimed, and an indication of the légal gro unds of such relief," Section 55- 

Had the bill been confined to thèse limits, as it might hâve been, 
there would bave been no occasion for the answers to which the excep- 
tions are directed; but, as it was not so limited, and as the answers do 
not go beyond what is responsive to the bill, the exceptions will be over- 
ruled, without taking into considération whether the matters set forth in 
the portions of the answer to which the exceptions are taken are mate- 
rial tp the final disposition of the cause. 



HuNTON el aï. v. Equitable Life Assub. Soc. of the United States. 

(Circuit Court, D. Maasaehùsetta. \Pebrnary 9, 1891.) 

1. AcoonNTiïTG^ÈQniTr JtmiSMOïiON— Insoeanob. 

A court of equity has no jurisdlction of a bill by an insured under ft tontine pol- 
ioy against the Insurance company for an accounting. 
S. tiAME — Fbdbbal Courts — Statb Statotb. 

Pub.; St. Mass. c. 151, § 2, cl. 10, whicb conféra equity jnriBdlction in cases where 
"the nature of the account is such that it cannot be conveniently and properly ad- 
jnsted and setUed in an action at law, " does not extend the jurisdiction of the féd- 
éral courts even in suits remQved from tiie state coutts. 

In Equity. On demurrer. 
Bali & Tower, for complainantB, 
, Robert Jd. Mgrse, Jr., and Oharle» E. Bdlier, for défendant. 
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'€ôliT,' Ji The question raised by this demurrer is, whether a bill in 
équiliy will lie for au account agaînst the défendant Company for the 
aiûoiiïit due on a tontine po'licy, or whether the proper remedyîs at law. 
The policy was for |9',000, and was issued to thè complainant Hunton, 
and the tontine period expirëd August 14, 1888. By the termS of the 
policy, the légal holder had the right at the completion <if the tontine 
pôriod to withdraw, in cash, the policy's entire share of the assets, 
whether in the réservé fund proper or the accumulated assets. In this 
case thè com plaidants, being disâStisfied with the amount allowed by 
the défendant, bave brôught this bill in equity for an adeount, and the 
défendant bas demurred, on three grounds: First; thatthe plaintifls bave 
not stated such a case as entitles them to any relief in equity against the' 
défendant; second, thftf it dues not appear thât any fiduciary relation 
subsista between the plaintifTs and défendant, and that, therefore, their 
cause of action, if any, is èognizable in a. court of common law; third, 
thatthe plaintiffs hâve riot stàted such a casé as entitles them to demand 
in equity an account from the defendatit. If this bill can be maintained, 
it must be on the ground that a trust relationship exietëd between the 
parties, or thitt the account isof such a character that equity Jurisdiction 
attaches. That ïio trust exista between the assured and the insurance Com- 
pany bas been held ioPierce v.Sod&y, 145 Mass. 56, 12 N. Ë. Rep. 858, and 
^ewiieyv. Societ2/,61 How. Pr. 344, and lagree with the reasoningof the court 
in those cases; I am also of opinion, upon the authority of Eoot v. RaU- 
vmy Co., 105 U. S.' 189, that, this being raerely a suit for an account, 
£«id it not appeariftg that any other ground of équitable jurisdiction ex- 
ists, a bill in equity cftnnot, upon gênerai principles governing the juris- 
diction of courts of equity, beïtiaintained. 'The plaintiffs rely, in this 
case, upon i a provision of the Public Statutes of Massachusetts, (chapter 
151, § 2, cl. 10,) which confère equity jurisdiction in cases where "the 
nature of the account is suph that it cannot be conveniently and properly 
adjusted and settled in an action atlaw." This bill was Gfiginally brought 
in the state court underthis provision of the statute, and it was properly 
removed by the non-resident défendant to this court. The question arises, 
therefore, whether the United States courts should follow this provision 
of the Massachusetts statute. In support of the position that the fédéral 
courts are bound by the ètatriïe-,-t'hè plaintiffs cite nùrrierous authorities. ' 
The gênerai proposition which the pjaintifl's deckrç bas been sustained 
by the suprême court is tbis: that the fédéral courts will recognize and 
enforce any new équitable right or remedy created by state law; and they 
contend thatthe present'Case cornes within the priiiciple laid down in 
thèse décisions. We are berë deàling with a question of procédure or, 
remedy relating to equity junsdietiouj and we must bear in mind the 
subjeçt-œàttëf te whicih the sjipUtë relates, and what modification or 
change in the old rule it has brought about. It is weil settled that the 
équitable jurisdiction of the United States courts cannot be changed by 
State statute. The rules governing the equity jurisdiction of the fédéral 
courts are founded upon those of the high court of chancery in England. 
Now, what iB'thè efifeôt bf the Maesachiiaetts statute? It takes a certain 
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class 6î cases ihat under, fedeml procédure would hâve to be brought on 
the law side of the court, and transfers thena to the equity side. It en- 
larges the equity jurisdiction of tbe court in relation to accounts. In 
this very case, where equity jurisdiction would not attach under the 
rules which prevail in the United States courts, it permits a party to 
bring a Mil in equity. If the fédéral courts are to adopt a state law 
which in part breaks down the distinction between the légal and équita- 
ble jiirièiJiotion of thé court, I do not see \vhy the same doctrinei woùld 
not lead to the adoption by the fédéral courts ofjthe state practice in those 
States which hâve a Code, and where no distinction is made between law 
and equity. The cases referred to by the cbmplaihants do not, I think, 
support the position they contend for. It is tru^ that ne w équitable» 
righta and remédies mayibe created by statute, but they m ust be, équi- 
table in ^hèir characteir. In the ca,ses relied upon by the plaintiffs, it 
will be found that the suprême court hasia.no way recognized any doc- 
trines looking towards state control of procédure in equity in the fédéral 
courts. In Cummings v. Bank, 101 U. S. 153, the new remedy tireated 
by stainite wàs an injunctioû to enjoîn the ill^al lévy of taxeS^ and Mr. 
Justice MiLLEK says, (page 167:) !; 

"Hère there can be no dtmbt thàt the remedy by injunctibn a^ainst an illé- 
gal taxé expressly granted by the atatute, is to be enforced. and can only be 
appropriatelyénforced on the equity side of thp court. " , . , 

In New Orléans v. eamtesMdmV, 131 U. S. 191, 213, 9 Sup. Ct. Rép. 
745, Mr. Justice BRADtÈY^ In referring to a provision of the civil law of 
Louis jana as a ground f Of maintaining the suit on the eqiiity side of the 
court, says: 

"The rlght thus claimed ior the créditer • * • inày very properly be 
pursued in a suit in equity, sibce it could not be pursned In an action at law 
in th€ courts of the United States." 

The plaintiffs seem to rèly largely upon the suit of HoUand v. Challen, 
110 U. S. 15, 3 Sup. Ct. Rëp. 495. That was à bill in ecjuity brought 
tp quiet title under a statute of Nebraska. Mr. Justice Fiëld, speaking 
for the Court, says, (page 25, 110 U. S., and page 601, 3 Sup. Ct. 
Rep.:) : 

"It does not follow thatby allowing in the fédéral courts a suit for relief 
under tbe statute of Nebraska, cbntroversies properly cognizablè in a court ot 
law will be drawn into a court of equity. There can be ho oontroversy at 
law respèctihg the title to orrighf ôf possession of real property when neither 
of the parties is in possession. An action at law, whetherin the ancient form 
of ejeetment or in the form now cOmnJonly used, willlie only against a party 
in possession. Sbould. suit be brought in the fédéral court, under tbe Ne- 
braska statute, against a party in possession, there would be iforce in the ob- 
jection that à légal controversjr Was wîthdrawn from a court of law; biltthat 
is not thîs case, nor is it of Sueh cases wé are speaking, " 

y\ I do not deem it necessary to refertp the other cases cited by theplnin- 
tifis. It is suffici«nt to say that in my opinion they do not apply to 
tbis case. . The Massachusetts statute^ doas not create a newirççjedy,but 
itdoes yyithdrawa oertaia çlass of Gape^ froroia court <?f law into » court 
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of equity; and the fédéral courts are to adopt it only so far as it is con- 
sistent with the mode of procédure in equity cases establislied by the 
courts of the United States. Demurrer sustained. 



Fahmees' Loan & Trust Co. v. Gkeen Bay, W. & St. P. Ry. Co., 
(Franck, Intervenor.) 

(Circuit Court, E. D. Wisconaln. March 28, 1891.) 

BAItSOAt) MOBTOAGB— FOBBOLOSUBB— PbIORITIES. 

A claim against a railroad compauy for causing the death of plaintiff's intestate 
is a demand arislog f rom a f ailure of duty, and could net by its création benellt, 
préserve, or increase the corpus of the estate of the company, and is not entitled to 
priority upon the f oredlosure of B mortgarge thereof . 

In Equity. 

Upon the intervening pétition of Emily Franck, admînistratrix, etc. 
The bill is filed to foreclose a trust-deed executed by défendant to oom- 
plainant on the Ist day of September, 1881, upon its line of railway, to 
secure its bonds of even date, aggregating $1,600,000, maturing in 1911, 
or at the option of the trustée, upon default in payment of interest. The 
interest of the bonds was payable semi-annually on the Ist days of Feb- 
ruary and August in each year. Upon default in the payment of inter- 
est, continuing 30 days, the trustée at its élection might, and, upon re- 
quest of theholders of one-fourth in amount of the bonds, should, take 
possession of the mortgaged premises, and dispose thereof at sale, as pro- 
vided. Default occurred in the payment of interest due August 1 , 1888, 
continued after default for more than 30 days, and in ail subsequently 
maturing interest. On, the 31st of July, 1890, the trustes, after proper 
request of the bondholders, demanded and received possession of the 
mortgaged premises, electing to treat as matured the entire principal sum 
of the bonds, and has sinoe operated the railway. On the 14th August, 
1890, the trustée filed this bill to foreclose. On the 18th of August an 
order of the court, entered by consent of the parties, affirmed the pos- 
session of thé trustée, authorizing its continuance in possession under 
the protection of the court, and conferred upon the trustée the usual 
powers and duties of a receiver. No provision was made by the order 
with respect to the floating indebtedness of the railway company. On 
the 6th day of January, 1891, Emily Franck filed her intervening péti- 
tion, representing that Martin Franck, a conductorin the service of the 
railway company, lost his life on the 15th day of April, 1890, in the 
discharge ofhis duty, without faulton his part, and solely through the 
neglect of duty of the railway company; that he left a dépendent father; 
that the railway company is insolvent; and that she, as administratrix 
of the estate of the deceased, prefers this pétition to obtain for the father 
proper indemnity for the loss of the son, rightfully demandable under 
the l&ws of Wisconsin. The complainant takes issue with the pétition, 
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and allèges the superiority of the lien of its mortgage. The petitioner 
now moves the court to institute necessary proceedings to establish the 
liability for the death, and the amount recoverable therefor, claiming 
that such amount, when ascertained, constitutes a proper charge upon 
the income and corpus of the property, superior to the lien of the trust- 
deed. 

0. W. Hazdton, for petitioner. 

WirMer, Flanders, &fnith, BoUom & VUas, for trustée. n 

Jenkins, J., (after stating thefacts as above.) The objection that the ap- 
plication is prématuré cannot be sustained. It is not essential that the 
demand should be first established in a suit at law against the railway 
Company. If the petitioner's demand be a proper charge upon the fund 
in the hands of the receiver growing eut of the opération of the railway, 
it is properly cognizable in this court, which, as a court of equity, has 
through its receiver possession of the railway, and exclusive control of 
the fund realized from its opération. In such case it pertains to this 
court to adjust ail demands upon the fund, and to that erfd may permit 
an action at law, or direct the trial of a feigned issue. Barion v. Barbour, 
104 U. S. 126. The act of congress permitting suit against receivers 
appointed by a fédéral court, without leave of the appointing court, is 
limited " in respect of any act or transaction of his in carrying on the 
business connected with such property." 25 St. 436, § 3. Itdoes not 
include a demand arising prior to' such appointment. 

The principle upon which equity acts in allowing, with respect to 
certain claims, priority of payment over précèdent mortgage in the case 
of railways is settled by repeated adjudications of the suprême court. 
The gross income arising from the opération of a railway should be ûrst 
applied to the payment of the expenses of opération, proper equipment, 
and needful iraprovements. If the income be diverted to the payment 
of bonded interest, in disregard of the payment of such expenses, there 
ùhould be restoration to original équitable right. Failing diversion, 
there can be no restoration. Th^ amount of restoration ia dépendent 
upon thé amount of diversion. The power rests upon the fact of di- 
version of a fund belonging in equity to the gênerai creditors, or some 
of them. Fosdick v. SchaU, 99 U. S. 235; Bumham v. Bowen, 111 D. 
S. 776, 4 Sup. et. Rep. 675; Si. Loms, etc., R. Co. v. Olevdand, etc., 
Ry. Co., 125 U. S. 658, 8 Sup. Ct. Rep. 1011; Raûway Co. v. Hamii- 
ton, 134 U. S. 296, 10 Sup. a. Rep. 546; Morgan'a L. & T. R. & S. 
Go. V. Texas Cent. Ry. Co., 137 U. S. 171, 11 Sup. Ct. Rep. 61. The 
exercise of this équitable power in the court is not, however, dépend- 
ent solely upon diversion of current earnings to payment of bonded in- 
terest, leaving current expenses unpaid, but is exercised as well in con- 
sidération of the fact that, in case of failure of the trustée to take pos- 
session upon default, it is indispensable to the préservation of the prop- 
erty, and its maintenance in integrity, that it should be operated. It 
must be kept a going concem. The expense of such opération and 
maintenance within a limited time prior to the receivership is therefoiie 
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allowed priority. MUtenberger v. Railway Co., 10& U. S. 286, 1 Sup. 
Gt; Eep: 140; Trust Co. v. Southen 107 U. S. 591, 2 Sup. Ct. Rep. 295. 

Thé prinoiple is hère sought to be extendçd to embrace a claim for a 
death ocourring in the opération of the road withiO the limited period. 
In an able and ingenious argumerit the counsel for the petitioner insista 
that, although the liability for the death hère rests upon statute law, and 
is to a étranger to the contract of hiring, and arises from failure of duty 
enjoined by the law of master and servant, yet thatthe liability is impoged 
by the law upon, and constitues a term of, the contract of hiring, and so 
must bèregarded as a liability ineurred in the opération of the road, hav- 
ing priority of payment over a précèdent mortgage. This proposition 
lînds support in the case of Dow y. Railroad Co., 20 Fed. Rep. 260. 
There JudgeCALDWÈLi), in appoiiiting a receiver of the railway, provided 
by his order for the payment of' ail obligations ineurred for injuries to 
person within the six preceding mooths. He states that failure by the 
trustée to take possession works an jinplied assent that the earnings of the 
road'ôhould be applied to compensate those damaged in its opération, 
and asserts. tHat the rulings of the suprême court furnish ample authority 
for such order. . A carefUl readingofftU décisions of the suprême tribuT 
nal upon.' that subject convinces mç that Judge Caldwell has either 
misconceived ihe underlying principle of thèse décisions, or seeks to ex- 
tend it unduly. ; 

The suprême court, as I read tbeopinions, has been moat careful to 
limit the doctrine to clàims representing that which has inured to the 
beùefit of the . mortgaged property.jij3Uch as labor and supply claims, 
amounts due to Connecting roads formaterial, repairs, ticket and freight 
balances, aiid the like, aUowing priority to such claims, because their 
non-paymeht would cause cessatioQi.of work, supplies, and running ar- 
rangements, and resuit in stoppage in the opération of the road, which, 
in the interëst, as well of the bondholder as of the public, is not to be 
tolerated. The doctrine is anal ogoUS ito that of the admiralty allowing 
certain supplira to a vessel precedence over a mortgage upon the vessel, 
and rests upon the same prinoiple. < Jlhe vessel must not be allowed to 
rot at the wharf. The railway muât not be permitted to rust, and itp 
franchise to be forfeited, through failure tô operate. 3uch thiqgs, there- 
fdre, that are donc to avoid such résult working destruction to the morte 
gageshoùld be compensated in priority to the mortgage. The protection 
iiccorded ia for that done for the befléfit of the res, not that suffered in 
the doing, not to individual right under the contract; for that done in 
performance of the contract, not that suffered by breaçh of contract;. for 
labor and supplies furnished, not; wroûg sustaincd. A death claim does 
not corne within the principle. The loss of life occurred in the opéra- 
tion of the road, but arose from failure lOf duty. It happened in the per- 
formance of the contract, but not because of performance. Its promot- 
ing cause was thé default of the company , not the labor perforn^ed. Tfae 
fesulting death was a détriment,, nbt an aid, to the road. It was in no 
possible sensé of advantage to the mortgage interëst. The res was not 
benefitied, and that, I take it, is the test. If failure to take possession 
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Works an implied assent that the earnings should be applied in compen- 
sation of casualties in priority to the mortgage, why not as to ail fioat- 
ing indebtednega, to ail improvements upon the road, and irrespective of 
time? Why not say that, through fàilure to take possession, the bond- 
holderS assent thât earnings should be devoted to the paymentof alldebts 
incurred after default in thei payaient of interest, and in priority therèto? 
Why limit suçh priority to the period of six months prior to the receiv- 
ership? If priority is to be predicated upon implied assent instead of 
upon benefit to the res, it should be allowed to ail clairas arising during 
failure to take possession from which assent is implied. The priority 
should be co-extensive in point of time with the implied assent. That 
logically résulté from the principle bottomed upon implied assent. Such 
doctrine is, to my thinking, a broad departure from the équitable doc- 
trine declared by the suprême court, and would be ruinous in its consé- 
quences. If conceded, the entire fioating debt of a rail way company, oc- 
curring after default in payment of interest, and during failure to take 
possession, wonld necessarily and logically be given priority. Vested 
rights of property would be subjected to great détriment under such hold- 
iûg. The bonds of American railways are scattered throughout Europe, 
and are held in many hands. It requires much time to institute con- 
certèd action by the holders after default in payment of interest. Mean- 
time, unprincipled directors, anxious to retain possession of the road, 
could contract indebtedness — given priority by such ruling — working 
ruin to the mortgage interest. The bondholder would be"improved ont 
of his estate," and fais vested rights placed at the mercy of hostile direct- 
ors. I am unwilling to assent to such doctrine. I do not understand 
it to be the law. The rule is that current income should be first devoted 
to the current expenses of opération. Liability for death is not an ex- 
pense of opération in any just sensé of the term. It is an unsecured 
debt, and, as such, cannot take precedence in payment over prior and 
express liens. St. Louis, etc., R. Go. v. Oleveland, etc., By. Co., 125 U. S. 
658, 673, 8 Sup. Ct. Rep. 1011. 

The application was presented only upon the theory of priority. The 
record présents no disclosure touching income. There is no suggestion 
of its diversion. There has been no sale of the road. It may happen 
that the income will more than suffice to discharge the operating expen- 
ses and the unpaid and accruing interest. There may arise equities sanc- 
tibning payment of the claim not possible now to forecast. The peti- 
tioner may therefore take order for an issue to détermine the question of 
liability of the company and its amount, subject, with respect to pay 
ment, to the ruling herein declared. 
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HowE V. Barney et al. 
(CTreuit C<mrt, 8. D. OMo, W. D. April 24, 1891.) 

Natioital Banks— iNsoLVBiîOTr-MiscoNDuoT or Direotobs— Right op Stockholdbes 
To Sue. 

A Btockholder in an insolvent national bànk for which areceiver bas beeu ap- 
pointed cannot sue its direotors to make them personaEy Uablefor the mismanage- 
ment of the bank, as the right of action is in the receiver, and not in the individu al 
Btockholder. 

At Law. 

Milton Sater &nd FoUett & KeUy, for plaîntîff. 

Paxton é Warrington, Harmon Cùlston, GoldmUh & Hoadly, Jordan, 
Jordan & O'Ifam, and C. W. Baker, for défendants. 

Sage, J. The plaintiff sues as the owner and holder of lOOshares of 
$100 each, of the capital stock of the Metropolitan National Bank, a 
corporation organized under and by virtue of the laws of the United 
States for the purpose of carrying on the banking business, which busi- 
ness it did carry on in the city of Cincinnati, Ohio, from the Ist day 
of January, 1884, to the Ist day of February, 1888, its capital stock 
being $500,000. The pétition sets forih that the défendants constituted 
the board of directors of said bank, and by reason of their mismanage- 
ment, carelessness, neglect, bad faith, and unlawful conduct in the ad- 
ministration of their office, permitted and caused the money, property, 
assets, and capital of the bank to be squandered, wasted, and loaned 
upon insufficient security or without sëcurity, and the capital stock to 
become almost worthless, to such an extent that the bank become em- 
barrassed and insolvent, by reason whereof the comptroller of the treas- 
ury of the United States, on the 6th day of February, 1888, seized upon 
and took possession of the bank, displaced the défendants from the 
management and control thereof, and turned over its money, property, 
and assets to a receiver duly appointed, who proceeded to close out and 
wind up its affairs according to the laws of the United States. The péti- 
tion sets forth in détail the acts of the directors complained of, and al- 
lèges that from the property and assets of the bank sufïicient money was 
realized to pay its creditors and depositors in full; and that dividends at 
différent times hâve been declared and paid to the stockholders, includ- 
ing the plaintiff, of 49 par cent, of the face value of the stock held by 
them, the dividend to the plaintiff amounting to $4,900. 

The pétition further allèges that by reason of the acts of the défend- 
ants complained of the plaintiff bas lost 51 per cent, of the stock so 
owned and held by him as aforesaid, — that is to say, the sum of $5,100, 
— for which he prays judgment, with interest and costs. 

Four of the défendants hâve filed answers. The cause is now before 
the court upon gênerai demurrer on behalf of the défendants Charles M. 
Holloway and Edward N. Roth. The demurrer is upon the ground 
that, admitting the facts alleged in the pétition, the right of action is in 
the receiver, and not in the individual stockholders. The précise point 
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•was before the court in Bcmkv. Pders, 44 Fed. Rep. 13, (circuit court 
of the United States, eastern division of Virginia,) where it was held 
that a créditer of an insolvent national bank, for which a receiver bas 
been appointed, cannot sue its directors for the purpose of making them 
personally liable for the mismanagement bf the bank, but that the suit 
must be instituted by the receiver. This décision is in harmony with the 
entire Une of authorities upon the subject. 

Srmth V. Hurd, 12 Metc. (Mass.) 371, is a leading case on this point. 
It was there held: First. That there is no privity, relation, or connec- 
tion between the holders of shares in a bank, in their individual eapacity, 
on one side, and the directors of the bank on the other, and that the 
bank is a corporation and body politic, having a separate existence as a 
distinct person in law, vested with the entire stock and property thereof, 
and that its agents, debtors, offiçers, and servants are respônsible to it 
for ail contracts made in référence to its capital, and for ail torts and in- 
juries diminishing or impairing it. Second. That the individual mem- 
bers of the corporation hâve no right or power, jointly or severally, to 
intermeddle with the property or concerns of the bank, or call any of- 
ficer, agent, or servant to account, or discharge them from any liability. 
Third. That injury done to the capital stock by wasting, impairing, and 
diminishing its value is not, in the first instance, necessarily a damage 
to the stockholders. AU sums which could in any form be recovered on 
that ground would be assets of the corporation, and would be held in 
trust to pay the debts of the bank; and it would be only after those 
debts were paid, and in case any surplus should remain, that the stock- 
holders would be entitled to receive anything. Fourth. That, strictly 
speaking, shares in a bank do not constitute a légal estate and property, 
but rather confer a limited and qualified right upon the stockholders to 
participate, in the proportion of their holdings, in the benefit of the com- 
mon fund vested in the corporation for the coramon use; that the stock- 
holder's interest. is a qualified and équitable one, manifested usually by 
a certificate, which is transférable, and that an injury done to the stock 
and capital-.by négligence or misfeasance, is not an injury to such sepa- 
rate interest, but to the whole body of stockholders in common. The 
opinion waa by Chief Justice Shaw. He said that if an action cotild 
be brought by one stockholder it might be brought by the holder of a 
single share, so that for one and the same default of the directors there 
might be as many actions as there were shares. 

In Craig v. Oregg, 83 Pa. St. 19, it was held that an individual 
Btockholder could not maintain a separate action at law against the di- 
rectors of a corporation for damages by reason of the négligence of the 
directors, and that the remedy must be in a form to protect the interests 
of the corporation as the trustée for ail its stockholders and the creditors. 

So in AUm v. Oartis, 26 Conn. 455, it was held that the directors are 
the agents of the corporation, and liable only to it, their principal, for 
their acts. 

In Evans v. Brandon, 53 Tex. 56, a pétition by a stockholder in a 
corporation for a recovery of damages for himself, and not on behalf of 
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the GcAporàtiori, for ttie wrbngful aets'of thedîrecMry, was held bad on 
dèaiurrer. No case has been cited, ûor do I know of any, in which 
theVe bas been à rùling to the contrary. There are cases in which it bas 
been held tbat if the corporation ia under thecontrolof the parties Bought 
to be obarged, or if it refused, tpon the request of the stockholders, to 
bring suit, the stockholder himself may bring a suit in equity in bis 
own behalf and in behalf of all'Other stockholders who may wish to corne 
in, but the corporaticœ must be'made a défendant, as well as the party 
sougbt to be charged, and the decree, if it be against the défendants, 
must be to éompel them to inake good to the corporation the corporate 
money or property lost by their négligence. Such a suit was Robinson 
V. Smith, 3 Paige, 222, where, previous to the adoption of the Revised 
Statutes of New York, it was held tbat generally, where there was à waste 
or misapplication of the corporate funds by the officel-s or agents of the 
Company, a suit to com,pel them'to account for such waste or misap- 
plication sbould be in the name of the corporation. But, as the court 
never permits a wrong to go unredressed merely for the sake of form, it 
was further held that, if it appeared that the diréctors of the corporation, 
by collusion with those who had niade themselves answerahle by their 
négligence or fraud, refused to prosècute, or if the corporation was still 
under the control of those who must be made the défendants in the 
suit, the stockholders, who are the real parties in interest, would be per- 
mitted to file a bill in their own names, making the corporation a party 
défendant; and if the stockholders were so numerous as tô render it im- 
possible or very inconvénient to bring them ail before the court, a part 
may file a bill in behalf of themselves and ail others standing in the 
same situation. To the same eflfect, see Brinckerhoff v. Bostimck, 88 N. 
Y. 52; Evana v. Brandon, and AUen v. Ourtis, cited 8«pm; Smilk v. Poor, 
40 Me. 415; Carter v. Olcm Co., 85 Ind. 180. In ail thèse cases, how- 
ever, it was held that the corporation must be made a party défendant, 
and is the real benefioiary if the suit be successfuL So,;also, in Demng 
V. Perdicaries, 96 U. S. 193, 197, 198, it was held that the avails of the 
litigation, if there be any, go to the corporation, and are a part of its 
mears as if it had itself sued and recovôred. 

It is uot necessary to pursue the subject further. The demurrermust 
be sustained, and the pétition dismissed, at the costs of the plaintiff. 
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Grand Rapids Safety Depôsit Co. v. Cincinnati Safe & IjOCK 

Co- et al. 

(.Circutt Court, S- D. OMo, W. D. April 23, 1891.) 

1. Pbatjd— Ooii/USiON wiTH Agent— RiGHTS or Peincipai. 

A corporatiOD which eontracts with the agent of another corporation to furnlsh 
tbe la^er a< safety vanlt for $7,250, but at tUe request of the agent expresses tbe 
oonsideration in the contract to be $13,000, and afterwards gives the agent a state- 
ment of àcëôiiat showing a false crédit of $5,750 for a payment, purporting to baVe 
been.made by the agent, is liable to the agent's principal for the amountrealized by 
the agent by ifieans of the fraud. 

S. Same— RlBHT op Action. 

The fac4« that tbe agent is also a stockholder in plaintifl corporation does not af- 
fect its.righiï to reoover for the fraud perpetrated. 

8, SXmb— Knowlbdoe of Principal^-Liabilitt. 

Wbâré the fraudulent' contract was made by defândant's président, wtao waslts 
managing, officer, and made its contracta, défendant cannot esoape liability on the 
ground that this transaction was conducted by the président without its khowledge 
or conouprence.' 

4, SAMErr-AîiouNT or KBCoypRT. i 

The fact that stock in ^laintlfl corporation was issued to the agent for the amount 
df thé frandulentézcess m thâ priceof the safety vauit, and that this stock isworth 
lessUias its face' Value, doès not aÇect the liability of défendant for the face value 
of thë stock, that being the amount of the f raudulent oyercharge. 

At Iàw." ■' "■■ 

WHby <fc Wald and Montgomery (k Bundy, for complainants. 

Folidt & Èêt^lJ^toT dèîeïxdani&. 

ON MOTION FOÉ NEW trial. 

Sage, J. The iargament by counsel for the défendant upon motion 
fona new trial oolits the considération of the rules of iaw which control 
thé case. Croodrich, the agent of the proinoters who subsequently organ- 
ized the plaiûtiflf corporation, aind became its sole original stockholders, 
made a contract with the défendant company for a safety vault for the 
uses of the corporation. The défendant agreed withhim to fnmish and 
put np the vault for the sum of $7,250, but upon his request the con- 
sidération expreâsed in the contract was $13,000, which was the amount 
paid by the plaintiff company, as follows: $7,250 in cash, and the rési- 
dus in capital stock, issued by; the company at par, to Goodrich, in cdn- 
Bideration of his supposed payment of the amount tbereof on account of 
eaid contract. The contract shows upon its face that Goodrich was act- 
ing for the ppomoters on; behalf of the corporation about to be formed. 
There can be> uo possible doubt, either in law or in fact, that the défend- 
ants were chargeable with notice that Goodrich was acting as an agent. 
NoW, there is rio proposition of law relating to agency better settled than 
that the agent must be loyal to his trust, and that he may not deal in 
the business of his agency for his own benefit. Whart. Ag. § 231 ei 
seq.; Mechem, Ag. § 454: etseq. From this principle results the other 
3fule that ail |)rofits made and advantages gained by the agent in the ex- 
écution of his agency belong. to the principal. Eingo \. Bima, 10 Pet. 
269. Ey«n if it be Bhowo that the principal was not in fact injured by 
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the intervention of the agent in his own behalf the resuit îs the same. 
Gar.dnàv. Ogden, 22 N. Y. 327. If the agent, dealing with the sub- 
ject-matter of his agency, acquires a profit for himself, the law will 
compel him to account for and transfer lo his principal the profit thus 
acquired. Mechèm, Ag. § 469, and cases cited. This is by reason of a 
principle which applies as well to trustées, who may be held to account 
for ail profits realized by their use of the trust funds for their own bene- 
fit. In this case thé transaction wàa accomplished by fraud and deceit. 
It could not hâve been carried into efFect without the connivance and 
active co-operation of the défendants. Not only did they insert the false 
and fraudaient statement of considération in the contract, but later the 
défendant company (for this particular incident is not shown to bave been 
participated in by the défendant Halliday} furnishéd to Goodrich, to be 
by bw exbibited to the plaintifif, a statement of account showing a false 
crédit of $5,750 for a payment purpoi-ting to bave been made by him. 

It is éleïnentary that ail who participa te in the perpétration of a fraud 
are to be regarded as principals. The défendants are therefore liable for 
the amoiiqt which was realized by Goodrich by feasoh of the fraud. 
This being so, and the facts not being in dispute, the court properly 
charged the jury to fihd a verdict in favor of the plaintiff for $5,750, be- 
ing the amount realized by Goodrich for his own benefit out of the trans- 
action. • , ,- 

To the argùnîent of counsel for tbe défendant tbat, inasmuch as Good- 
rich became the holder of $8,000 of thé entiré issue of' $15,000 df the 
complainant's stock, the recovery in, this case will in faet be in the like 
proportion for his benefit, the answer is plàin. There is no testimony 
tending to prove that Goodrich is now, or bas been since the institution 
of this suit, the holderof the stock issued to him. If be were, that' is 
not a matter in regard to which the court would ooncern itself. The 
lawdoes not recognizethe right to contribution in favor of wrong-doers. 
It leaveâ them to adjust their own affairs between themselves, refiising 
any aid whatever to any of them; 

It is urged, further, that the entire transaction on the part of the de- 
fendant Company was conducted by the défendant Halliday, without 
its knowledge or concurrence. The défendant is a corporation, and 
Halliday was and is its président and managing officer, through, and 
by whom, it made its contracts and transacted its business, and it is re- 
sponsible for his acts. Whether, in a proceeding in equity , the défendant 
Company, upon making a clear showing that it was made liable for this 
-fraud by the unauthorized participation of its président therein, in its 
name, without its knowledge or consent, could be relieved from pay- 
ment of so much of the damages as would accrue to the benefit of Good- 
rich as a stockholder, or could recoup upon Halliday, are questions not 
before the court. This îs an action at law, and the plaintifif is entitled 
to damages irrespective of thèse considérations. 

It is further urged that it appears from ' the testimony that the stock 
of the complâinant company is worth much less than its face value, and 
that the damages should be reduced correspondingly. The authoritiea 
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cited in favor of this proposition are as folio ws: Teachout v. Van Hoesen, 
76 lowa, 113,^ holding that where fraudulent représentations as to the 
value of property to be fumished as part oi the plant of a corporation 
to be organized, were made to induce a person to become a stockholde^ 
therein, he, and not the corporation, is the proper party to maintain an 
action for such fraud. But in that case the fraud was against an indi- 
vidual. In this case it is against the corporation. In Nysewander v. 
Lowman, 124 Ind. 584, 24 N. E. Rep. 355, land had been exchanged 
for stock in a corporation upon a fraudulent représentation as to its value. 
It was held that the measure of damages was the difiference between the 
actual value of the stock and its value as represented. That holding was 
no doubt correct. But hère is a case, not of the transfer of stock by the 
Btockholder to whom it had been issued by the company, or by his 
transférée, but of an issue of stock by the corporation itself to one who 
stood as an original subscriber, and received it as paid-up stock, upon 
the false and fraudulent statement that he had actually paid the aniount 
in cash for account of the company. The case of Vail v. Reynolds, 118 N. 
Y. 297, 23 N. E. Rep. 301, was also cited, but as it is to the same effect 
as the case last above it is not necessary to refer to it more particularly. 
The stock issued by the company to Griswold could not lawfully havô 
been issued at less than par, and if by reason of the failure of the plain- 
tifif to succeed in its business, or from any other cause, it depreciated in 
value, that fact cannot avail the défendant in this action. T?he motion 
for a new trial will be overruled, and judgment entered for the plaintifif 
for the amount of the verdict, with costs. 



Géant v. Union Pac. Ry. Co. 

{Circnii, Court, S. D. lowa, W. D. March Term, 1891.) 

. Hasteb ahd Sebvant— Injobies to Servant— Negugenoe. 

It is not négligence on the part of a railroad company to hâve switches without 
Ughts on them in its yard, unless it appeara that it was the common and uniform 
practice to havé such Ughts, and that the switchmeu had a right to expect them. 

. Samb. 

Where a switchman is run over while passing from one switch to another in or- 
der to turn the latter, the jury must détermine whether it was négligence on the 
part of the company that the foreman, who had tumed the switch, so that there 
was in fact no need for plaintifC to go to it, f ailed to inf orm plaintifC that the switch 
had been turned. 

. Samb — Dakqebous Speed — Etioenoe. 

The jury must détermine whether the englne was negligently run at a high and 
dangerous rate of speed, and a town ordinance regnlating the speed of locomotive» 
within the town is to be considered, together with the restof the évidence. 

, Same — Cîontbibutobt Neouoenoe. 

VPliere plainttS is in jured while passing along the track between the two switches 
by stumbung on obstructions by the side of the track, as he claims, while défend- 
ant daims that he slipped while attempting to get on the pilot of the moving én- 
gine, the jury must détermine what caused the accident, and if they flnd that plidh- 
tifl was injured while attempting to board the engine he cannot recover, 

>40 N. W. Rep. 96. 

v.45F.no.lO— 43 
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5. Same— Accident. • 

Where It appears thàt the injnry resultèd from a "pure Booldent" there can be no 
reoovery. , ; 

8. Samb— Mbasube ov Bamaobs. 

Plaitttiit's âge, habits, ability to eam, expeotancy of life, pain, and sufflering, to- 
' |ethei- wlth the contin^encies of human life, areto be (sonsidered in estimatiug tbe 
damages. 

At Law. 

T. J. Mahony, for plaîntîff. - 

J(^n N. Baldvnn, for défendant. 

Shibas, J., (charging jury oraMy.) In this case the plaintiff, John 
Grantj seeks to recoverdamages in the aum of $25,000 against the défend- 
ant, the Union Pacific Rail way Company, for injuries which he avers he 
received while in the employ of thatcompany, in November, 1887. Be- 
fore passing to the discussion of the principal questions which it will be 
necessary for y ou to consider and détermine in this particular case, it will 
bë well for me to instruct you upbn the gênerai rules that apply, in law, 
to parties who occupy the rektioû to each other of master and servant, 
and alfio Bome other gênerai principles which should hâve weight and 
bearing in a case of this character. Itisarecognizedprincipleofthelaw 
that persons who enter upon any given employment assume the risks, 
hazards, and dangers that pertain to that particular business, when the 
same is ca:rried on in a proper and careful manner. Your common ex- 
périence bas taught you that there are some of the busihesses and avoca- 
tions of life that are more dangerous in their nature than the ordinary 
avocations; and your common expérience bas shown you, gentlemen, 
■ihat this business of railroading is particularly a business in the conduct 
of which there is risk, hazard, and danger. This grows out of the 
ikct that in the management of railroads and trains, on account of the 
great weight of the locomotives and cars, and thé speed at which they 
are run,— from the facts which inhere in the very nature of the business 
itself, — a person who assumes the position of an employé of that charac- 
ter, whose duties call him about trains or locomotives when they are be- 
ing moved, is of necessity subjected to a greater risk and hazard than 
pertain to the ordinar^; avocations of life. Therefore it is true that a 
person who enters upori this business of railroading assumes himself ail 
thèse risks and hazards, no matter how great they may be; that is to 
say, the risks and hazards that grow out of the business, and are inhérent 
in it when properly earried on. He does not, of course, assume any 
risk or danger caused by the négligence of the railroad company. The 
duty and obligation is plaeed upon the railroad company, as the master, 
to use ordinary care in ftirnishing fpr its employés a safe place and safe 
appliances with which to perform the work expected of them. Now, 
whàt is aiièant by "ordinary care" is that degree of care which a prudent 
mân Tvoùld, e:!çercige in viéw of the circumstances that surround him ata 
given time*" It is a recognized principle of the law that when human 
life and human limbs are at stakë or in danger, the exercise of "ordi- 
nary care" requires greater caution, foresight, and prudence than are re- 



6BANT p. UNION PAC. 'RY. CO. 676 

quired ordinarily when' human life and lièibs are not in danger. But 
the law places the duty upon the employé himself, when he enters intc 
a business of this character, which is dangerous in its nature, of exercis- 
ing the same degree of care upon his part for his own protection. The 
very fact that the business in which he is éngaged is by reason of its nat- 
ure a dangerous one, and that the ordinary demanda bf the eniployment 
will require the employé to subject himself tia thèse risks and hazards, 
requires the employé upoû his part to exercise ail the care, caution, and 
foresight for his own protection which a prudent and careful man should 
exercise when his own life or limbs are placed in danger or hazard. The 
duty and degree of care that are required of the master and of the employé 
are of the saMe character and degree, and are both defined as I hâve al- 
ready stated. 

Now, négligence consista in the failure to exercise that degree of care 
which the law expects of a party under given circumstances. In a case 
of this character it is not sufRcient, to enable the plaintiff to recover, 
that it be simply shown to you that he enteréd the employ of the railroad 
Company, and while in that employ the accident happened, thereby 
causing the injury and damage to him; that is not suffident. Before 
the plaintiff can recover it must be shown, by a fair prépondérance of 
the évidence, that the accideit causing the injury resulted from some 
négligence upon the part of the railway company, or from négligence for 
which the railway company is in law held responsible. It is a further 
principle of the law that, if it appears that plaintiff himself, by négli- 
gence upon his own part, caused the accident, or contributed to the cause 
of the accident, he cannot recover. Of course, if the défendant company 
was not négligent, and the accident was caused wholly by the négligence 
of plaintiff, he would hâve no cause of complaint against the company, 
and could not recover. Purthermore, if the évidence shows that the négli- 
gence of both parties contributed to the cause of the accident, that defeats 
the right of recovery upon the part of the person injured . This is the doc- 
trine which is known in law under the term "contributory négligence," 
and it is based upon the principle that the law does not attempt to sepa- 
rate the conséquences of an act which bas been brought about by the 
combined négligence of the two parties. When the négligence of both 
parties, master and servant, or plaintiff and défendant, bas combined 
together to cause the accident, then the law grants neither party the right 
to recover against the other. It leaves the parties just where their own 
acts bave placed them. Therefore, in cases of this kind, it is necessary, 
if it should appear that a given accident was due to the négligence upon 
the part of the défendant, that it be shown that the négligence was th» 
proximate or immédiate cause of the accident which caused the injury. 
And, furthermore, if it appears from the évidence that the plaintiff him- 
self, by négligence upon his part, contributed to the accident, that would 
then defeat the right of recovery which he would othérwise hâve. 

The jury are required, in determining cases, to wéigh the testimony, 
and détermine the credibility of the witnesses. In determining the cred- 
ibility of witnesses the jury hâve a right to take into aecount the interest 
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they may hâve in tlie resuit of the case, — either a pecuniary interest or 
any other interest they may hâve, — which might aflfect the testimony 
they give in the case. You hâve a right to consider their means of knowl- 
edge, their mode of testifying, their candor or want of candor, if such 
ma}' appear in any witness, and aU the other facts and circumstances 
that may be developed in the case, which will aid you in determining 
the weight to be given to the testimony of the différent witnesses; or, in 
other words, the credibility of the witnesses on behalf of both plaintiff 
and défendant. In this particular case, perhaps I should say further 
that it is permissible for parties to put in évidence, as affecting the cred- 
ibUity of a given witness, any statements that he may hâve made at other 
times, which may contradict in any material matter the testimony 
which he gives as a witness upon the stand, and this is upon the prin- 
ciple, which is well known to you, that if a party has voluntarily made 
statements at other times and places which are contradictory to his testi- 
mony upon the stand, it is apparent that he has been teUing a différent 
story, or giving différent accounts of the same transaction; and when 
such is the case it is for the jury to weigh the circumstances, and dé- 
termine the credibility and the weight to be given to the testimony of 
the witness who has testified before you. In the particular case on trial 
it is not disputed by the évidence that the plaintiff was in the employ 
of the Union Pacific Railway Company in November, 1887, the place of 
his employment being in the yards of the company at North Platte, 
Neb.; that on the evening of November 17, 1887, he met with the ac- 
cident which resulted in the amputation of his foot, leaving it in the 
condition in which it has been exhibited before you. There is no dis- 
pute in regard to thèse gênerai facts. It is in dispute between the 
parties as to where the responsibUity for this lies. Now, it is not suffi- 
cient, as I hâve said, for pla.intiËf simply to show that he was in the em- 
ploy of the railwaj' company, and while in its employ met with the ac- 
cident and received the injury. He must go further before he can be 
entitled to a verdict. He must show that the accident was due to nég- 
ligence upon the partof the railway company, as the proximate cause of 
the injury which he has received. 

It is claimed in the pleadings, on beha]f of the plaintiff, that there was 
négligence in four particulars. But before I go to that, to make it a little 
more clear to you, I should say that the plaintiff has introduced évidence 
tending to show that in the performance of his duty towards the railway 
company on the night of the 17th of November, 1887, while in its yards 
at North Platte, he was called upon to turn a given switch, which has 
been spoken of in the évidence, I believe, as "Switch No. 1," and that 
this was done for the purpose ofpermittingthe locomotive, which was in 
charge of the foreman, Ryan, to pass in upon a given track; and that 
then plaintiff endeavored to pase frpm switch No. 1 to another switch, 
No. 2, distant about 300 feet; that tho object of plaintiflf in passing 
from switch No. 1 to switch No. 2 was to change the switch, plaintiff 
thinking at the time that switch No. 2 was in such a condition as that, 
if it was not changed, the loconaotive; w.ould run in upon another track, 
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and corne în collision with other cars standing npon another track con- 
nected with the one upon which the locomotive was passing at the time. 
The évidence shows that, as a matter of fact, the plaintiff was mistaken 
as to the condition of the switch at the time; that in fact switch No. 2 
was not in such a condition as that the locomotive wonld pass upon this 
track where the standing cars were. The évidence tends to show that 
switch No. 2 had been changed by the foreman, Ryan, after he had left 
the engine where plaintiff was engaged with others in placing coal upon 
it, and that plaintiff was not aware of that fact, and supposed the switch 
was in the condition in which he himself had left it an hour or so pre- 
vious. The évidence on the part of the plaintiff tends to show that that 
was the idea which was présent in the mind of the plaintiff, and that he 
conceived it to be his duty, after tuming switch No. 1 to permit the en- 
gine togo in on that track, to pass immediately to switch No. 2 in order 
to put that in proper position so the locomotive would not run down 
upon the wrong track and corne in collision with the cars standing there, 
and in the effort to go from switch No. 1 to switch No. 2 he met with 
the accident which caused the injury. 

Now, on the part of the plaintiff it is claimed that the défendant Com- 
pany is chargeable with négligence in four particulars: First. That 
switch No. 2 was not a switch with a light upon it, and therefore it was 
impossible for plaintiff, in the darkness of the night, to know whether or 
not the switch was turned; the reason being that if the switch had had a 
light upon it plaintiff would hâve seen its position from switch No. 1. 
By looking at the lights he would hâve known the position of the switch, 
and would have^^seen there was no occasion for passing from switch No. 1 
to switch No. 2 for the purpose of attending to it. He would bave seen 
from switch No. 1 that it was turned , and in proper position . It is claimed 
that there was négligence on the part of the railroad company in not having 
a switch with a light upon it. Second. The second charge of négligence 
against the défendant is that the switch was turned by the foreman, Ryan, 
without communicating that fact to the plaintiff, so that, in the further 
discharge of the plaintiff's duty, as he conceived it to be, he endçavored 
to reach the second switch in order to turn it, supposing that it was in 
the condition in which he had left it. Plaintiff claims it was négligence 
upon the part of the foreman, Ryan, for which the défendant company 
must be held responsible, in having changed the condition of the switch 
without letting plaintiff know of same. fhird. That the engine was run 
at a high and dangerous rate of speed when the foreman, Ryan, was mov- 
ing it down upon this track, for the purpose of passing by switch No. 1, 
and along the track it was then proceeding upon. Fourth. That there 
were obstructions upon the side of the track, consisting of débris of one 
nature and another, — broken pièces of scantling, railroad ties, and lumps 
of ccal, left there in such a condition as to render the way along which 
plaintiff was called upon to pass in going from switch No. 1 to switch No. 
2 in a dangerous condition. The claim of the plaintiff is that by reason 
of thèse différent facts and circumstances the accident was caused, and 
by reason of thèse several grounds of négligence charged against the de- 
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lendant Company he bas sustained or made up his clàim oî négligence 
agaitxstîthe Company, authôrizing him to recover a verdict at your hands. 
Où thê part of défendant thèse different allégations of négligence are de- 
nied. , It is: further claimed on the part of défendant that plaintiflf was 
guilty of eontributory négligence; that is to say, that it was through his 
own fault, 'and his own -want of proper care for his own protection, he 
received the iiijury whicb occasioned this damage to him. Briefly stated, 
gentlemen, thèse are the claims made by the parties. 

Now, as to the first allégation of négligence, — that the switch had no 
light upon it. There is no dispute in the évidence upon that. It is ad- 
mitted, or we assume from the évidence, that it was a switch which had 
no light upon it. The question is, was that a ground of négligence? 
Does the fact that there was no light upon the switch authorize you in 
finding that the company was négligent in that particular? Now, as I 
hâve already said to you, the duty and obligation is upon the railroad 
company to exercise ordinary care; to put proper appliances upon its 
Unes and in its yards for its employés when they are engaged in the 
performance of their duty. Has there been any évidence introduced be- 
fore you, gentlemen, of parties who hâve skill and knowledge in that 
particular, tending to show that the use of switches without lights is nég- 
ligence upon the part of the railwày company? If the company has 
8ome switches in use without lights upon them, is that évidence of nég- 
ligence on the part of the railway company? Is there any évidence in 
this case, gentlemen, to justity you in finding that the railway company 
was négligent in not having a light on switch No. 2? Now remember, 
gentlemen, in deciding a question of this kind, and ail thèse questions 
in the case, you are to carry your minds back to the condition which 
the parties occupied at the time, just before the accident. To use a com- 
mon phrase, as we ail know, "hind sight is better than foresight;" but 
we cannot apply that rule in deciding a question of this kind. After 
the accident has happened we can, of course, look back, and say if this 
thing or the other thing had been donc it would not bave happened ; but 
that is not a fair way to décide upon a question of négligence charged 
against the défendant in a case of this kind. We must go back to the 
condition of the yard before the accident happened on that day. Is 
there évidence before you that would justify you in finding that at that 
time the railway company was guilty of négligence in having that switch 
there without a light upon it? If there had been évidence introduced, 
gentlemen, that it was the common and uniform practice among railway 
companies preceding that time always to bave switches with lights, — 
that that was the common practice, and that it was observed, and the 
employés had a right to expect that would be done, — that would be év- 
idence tending at least to justify you in finding that the railway com- 
pany was négligent in not having its switch thus equipped. But is there 
évidence of that kind before you, gentlemen? There is évidence tend- 
ing to show, as I understand it, that in this particular yard some 
switches had lights and some had none. Now, before you are justified in 
finding that the company was guilty of négligence in this case you must 
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be satisfîed by a faîr prépondérance of the évidence that, having a switch 
that way, in its yards, without a light upon it, was négligence on the 
part of the railway company, and that must be determined i'rom the év- 
idence in the case. If there is no évidence that would justify you in 
finding that, of course that would end that inquiry. But now suppose, 
gentlemen, that you should find that was négligence upon the part of 
the railway company, — having that switch there without a light upon 
it, — suppose you should find that, — there arises then another question 
as to the efiêct of the plaintiff's knowledge in regard to it. There is a 
principle recognized in the law that when a person goes into a service or 
employment and finds it is conducted in a particular way, that certain 
appliances are used, and he makes no complaint about it, but goes 
ahead and performs the work and labor with the appliances in the con- 
dition in which he finds them, and is not induced to remain in the em- 
ploy by promises that it will be changed, ordinarily he is held to assume 
the risk that arises from that mode of carrying on the business. There- 
fore, if the évidence should satisfy you in this case, — and the plaintiflf 
bas testified that he was employed for a time in that yard, and knew 
switches were there without lights, — so, even admitting that you find 
there was négligence in that particular, is not the plaintiff himself to be 
held to hâve assumed 'any dangers that might arise simply from the fact 
that there were switches there without lights? It seems to me, gentle- 
men, that upon that issue you will hâve no difficulty in reaching a con- 
clusion, as 1 hâve submitted it to you. The fact, however, even though 
you may find under the instructions I hâve given you that this cannot 
beconsidered as an independentgroundof négligence, — the fact that the 
switch did not hâve a light upon it is a matter to be taken into consid- 
ération when you come to the other facts in the case, because, of course, 
the conduct of the plaintiff himself is to be viewed in the light of ail the 
circumstances that actually surrounded him at the time. 

Now, as to the second question, which is, as I hâve already stated, 
that this switch was turned by the foreman, Ryan, without the knowl- 
edge of plaintiff. Assuming that the évidence would justify you in find- 
ing that the switch was turned by Ryan, and that plaintiff did not know 
it was turned, and Ryan had not informed him of that fact, the question 
is, then, wàs it négligence upon the part of the railway company, or 
Ryan, as the représentative of the company, to undertake to take down 
the locomotive without informing the plaintiff of the fact that the switch 
had already been turned, so that there was no necessity for him to go 
down to where switch No. 2 was located. Is there anything, gentle- 
men, in the évidence in the case that satisfies you that Ryan should 
hâve foreseen that plaintiff would make the effort to go from switch No. 
1 to switch No. 2? In determining that you will take into account 
what the évidence shows the facts to be, and the position thèse parties 
occupied. Was it the duty of the plaintiff to turn thèse switches when 
locomotives were being passed over the tracks in that yard? If you 
find it was not bis duty, and he had nothing to do with the switches, 
of course Ryan or the company would not be charged with the duty of 
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informing hini of any change. On the other hand, if the évidence sat- 
isfies you that plaintiÊf, in the performance of his duty, would be ex- 
pected to look out for thèse switches, and hâve them turned in proper 
condition, so that the locomotives might pass over them safely, then the 
question arises, what would be the natural and reasonable expectation 
as to what the plaintiff himself would do if he was placed in that posi- 
tion, and did not know that switch No; 2 had been turned hy Ryan? 
Now, if it be true that the plaintiff had turned switch No. 2 an hour or 
80 previously, and left it in such a condition as that it would need to 
be changed when this other locomotive came along, and he himself had 
not changed it, and he was required by his duty as a switchman to 
change it in order to allow this locomotive to go where they desired to 
take it, the question then arises whether or not plaintiff was not justi- 
fied in assuming and believing that his duty called upon him to pass 
from switch No. 1 to switch No. 2, and see that the latter was in proper 
condition to prevent danger. And hère the absence of a light upon 
Switch No. 2 should be taken into considération, because, if there was 
no light upon it, there was no way by which plaintifi' could détermine 
whether the switch was in the right condition or not by simply looking. 
It was in the night-time, and dark, and he could not see the switch or 
its position on account of the darkness if there Was no light there, and 
could not détermine its position, and therefore he was justified in going 
upon the knowledge which he then in fact had. Now, then, if the 
knowledge which he then in faCt had, as he then understood it, was that 
switch No. 2 needed to be turned, and his duty called upon him to 
reach it in order to turn it so this locomotive could be moved along 
safdy, he was justified in making the effort; at least that is évidence 
that would justify the jury in finding that he was justified in making 
the effort to pass from switch No. 1 to switch No. 2, although in fact it 
turned out that there was no real need for him to do it, because the 
switch had been turned by Ryan. Still you see, gentlemen, the ques- 
tion as to this second charge of négligence — as to whether Ryan was nég- 
ligent in not notifying plaintiff that the switch had been turned — turns 
upon the question, not as to what plaintiff was justified in doing and 
assuming to do, but what Ryan should hâve foreseen that plaintiff would 
undertake to do if he was not informed that the switch had been turned. 
Was there any duty or obligation upon Ryan to notify the switchman, 
or the plaintiff, who was occupying that position, before he started, that 
switch No. 2 had been changed, and it was not necessary for him to go 
to it? If you find there was négligence in this particular, that still does 
not justify you in finding a verdict for the plaintiff, unless you are sat- 
isfied tiiat that act of négligence, assuming you find it was négligence, 
was the proximate cause of the injury, because, as I hâve already in- 
Btructed you, it must appear not alone that there were acts of négligence, 
but that they, or some one of them, were the proximate cause of the in- 
jury ilself. 

The next ground of négligence is that the locomotive was run at too 
high a rate of speed. The duty and obligation is upon the railway 
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Company and those who represent it in the management of its enginea 
to exercise due care in that particular when thèse engines are being 
moved, and moved under such circumstances that the switchmen are 
called upon to perform their duties about the tracks and locomotives, so 
that the locomotives will cause more or less danger and risk to the em- 
ployé. The duty and obligation rests upon the company to exercise 
due care, — such care as a prudent man would exercise under such cir- 
cumstances; to see to it that no unnecessary risk or hazard is caused 
to the employé. You will hâve to détermine that question under the 
évidence,^ — as to whether or not that locomotive was or was not run at 
such a rate of speed as that it caused any unnecessary risk or danger tO 
the plaintiflf in the performance of the duty he was called upon to per- 
form. There has been introduced in évidence an ordinance of the town 
of North Platte regulating or fixing the speed at which locomotives may 
be run within the boundaries of that city. As I understand it, thèse 
ordinances are passed principally for the protection of the gênerai pub* 
lie, so that, as the public pass along the highways and streets of a city, 
where they hâve a right to go, no unnecessary risk or hazard will be 
odused to them by locomotives running at too great a speed. The or- 
dinance bas been introduced in évidence before you, and ail I can say 
10 you in that regard is that you are to take the entire évidence in the 
case, — ail the facts and circumstances which the évidence discloses be- 
iore you, — and détermine from that whether or not the engine was run 
at such a rate of speed as in your judgment was too great, and of such 
a character as to be dangerous, thereby causing unnecessary risk and 
hazard to the plaintiflf when he was called upon to go about the tracks 
in the performance of bis duty as switchman. The burden is upon the 
plaintiff to satisfy you of ail of thèse facts. If the évidence fails to sat- 
isfy you of thèse facts your verdict must be for the défendant, upon 
this question. 

The fourth charge is as to obstructions. It is claimed by plaintiff 
that there were by the side of this track, where he was called upon to go 
in passing from switch No. 1 to switch No. 2, obstructions in the nature 
of pièces of scantling, railroad ties, lumps of coal, etc. You hâve heard 
the évidence in that particular, and it is a matter of fact for you to dé- 
termine what the real condition of the track was. The burden ia upon 
the plaintiff to satisfy you by a fair prépondérance of the évidence that 
there were obstructions upon the side of the track before he can claim 
ajiything under this charge. If he fails to satisfy you that there were 
obstructions, that ends the inquiry so far as that particular charge of 
négligence is concerned. On the other hand, if the évidence satisfies 
you that there were such obstructions there, the next question is, was 
that the proximate cause of the accident, or did the obstructions aid in 
causing the accident? This brings us to the considération of the fact of 
just how this accident did in truth occur. Upon the part of the plain- 
tiff it is claimed that when he started to go from switch No. 1 to switch 
No. 2 he was required to go at a rapid rate of speed, — that is, to run; 
and that he found the engine was foUowing bim at a rapid rate, — at 



682 FEDERAL KEPGETER , Vol. 45. 

such a rate that he would not be able to reach switch No..2 ahead of 
tlie engine. That he then endeavored to give the signal to the engineer 
tO| stop by using his lantern, and turning bis head, and shouting. 
That; np, notiqe was takep of his signal by the engineer. That the en- 
gipej?a.me up, to,him,,and was a,bout to pass him, and in some way he 
was thr,ojyii clown and the injury inflicted. It isclaimed by plaintiff 
that; the, immédiate cause of his falling in this way was the fact that he 
was running aiong,, ,and had turned his head for the purpose of shout- 
ing to the engineer tpstop the locomotive, and that he, tripped and 
stumbled against these.pbstructions; and hère cornes in the significance 
of jtheîClaim upon jthepart of plaintiff in regard to thèse obstructions. 
Upon tl^e part of the défendant this is denied. It is claimed that the 
accident did not occur in that way, but that plaintiff himself attempted, 
when tiae engine came up to him, to get upon the. front of it, — to mount 
thp engineiat what isicalled the "pilpt," — and that in the effort to do 
that hexeceived the injury. Now, gentlemen, if the évidence satisfies 
you that plaintiff himself attempted to get upon the engine when it was 
going by at the speed it was actually traveling at, it is a question whether 
or not plaintiff himself w^ not guilty of négligence in making the effort 
to get upon th^ engine. If it be true that plaintiff: liimself attempted 
to get upon the engine, and in making the effort to do that he met with 
the accident, pf .course, it then appears that the accident was due to his 
own actioîi,,and he cannot hold the company resppnsible; therefor; for 
in the performance of his- duty it is not claimed/that hcjwas called upon 
tp get upon , the engine at- ail. This was a ipere voluntary act of his own. 
Np commànd was given him directing him to gp^there. It was a vol- 
untary act:on his part. If he niajde that effort, an4 =w,aa caught, that is 
a. matter for, wrhich he, cannot hpld the company respo&sible or liable to 
him in, damages. It then, of; course, turns upon à question of fact: 
Doès the évidence satisfy you that that was in fact the way the accident 
happened? ïïere you hâve the point as to which there is the greatest 
divergence in the claim of the plaintiff and défendant. You hâve heard 
the évidence on both sides, and it is for you to détermine what the fact 
in that particular was. 

jDpes the évidence satisfy you that plaintiff received his injuries from 
stumhling upon any obstructions found tl^ere upon the side of the track, 
apd that as a resuit — that while he was endeavoring to pass, in the per- 
formance of his duty, from switch No. 1 to switch No, 2 — he stumbled 
and was thrpwn down in such a manner as to injure him? Or does the 
évidence satisfy you that plaintiff found the locomotive was coming up 
to him, and made an efiFort to get upon the locomotive, and in making 
that effort received the injury of which he complains? As I hâve said 
to ypu, if the évidence satisfies you that the accident happened in the 
way claimed by défendant, that ends the case. If the évidence satisfies 
you that the accident resulted çubstantially as claimed by plaintiff, viz., 
that while he was endeavoring to pass from switch Np. 1 to switch No. 
2 he stumbled and feÙ and received the injury, you sire then to dé- 
termine whether. the accident was due to any negligeiice upon the part 
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of the railway coïnpany. Now, you will understand that, even though 
the plaintifif tripped and fell and received the injury in the manner 
claimed, that in itself does not render the company liable. It must 
still appear that that fall, and the conséquent injury, were due to some 
négligence upbn the part of the company. Many accidents maj happen 
when parties are employed in the service of railway companies in the 
performance of their dutiea as switchmen. Their feet may trip upon 
coal, or ties, or other matters, and they may fall and receive serions 
injuries; but cases of that kind may be what we call in law "pure acci- 
dents," and rieither party can hold the other legally responsible therefor. 
To enable the plaintiff to recover in this case he must satisfy you that 
the défendant company was négligent in some one or more of thèse par- 
ticulars that he has charged, and you must be satisfiedfrom the évidence 
that that was the proxiruate cause of the injury. Or, if you find négli- 
gence upon the part of the railway company, if the évidence also shows 
that plaintiff contributed to the happening of the accident, that will de- 
feat his right to recover. 

If, under the instructions I hâve given you, you find for the défend- 
ant, you will simply so state. If, on the other hand, you find for 
the plaintiff, yOu are then requirèd to consider the amount of damages 
to be awarded him. In this particular case the éléments of damage 
you are entîtled to take into account in deciding the compensation 
to be allowed the plaintiff are the pain and sutfering occasioned to 
him by this accident in the past and which may be occasioned to him 
in the future, and also its efi'ect upon his ability to labor. Now, of 
course, it is apparent to you that parties cannot bring évidence before 
you showing the exact amount in dollars and cents of damages in 
a case of this kind. It is not like a case where property is taken or 
of damage to property which has a market value. In such cases proof 
can be brought before you as to its market value, and the amount 
of damages is a matter of mathematical calculation; but that cannot 
be done in a case of this kind. . In. such cases as this you are enti- 
tled to take into account the facts surrounding the injured party, his 
âge, possible expectancy of life, and the position he occupied, and 
the amount of money he earned. When a person is engaged as a 
laborer, and his wages are so much, of course the money loss to him 1? 
not so great as if he occupied a higher position, and had higher ability 
to earn money. A màn who can earn a thousand dollars a year, and is 
déprived of his ability to do so, does not, pf course,' âuffer as greàt pe- 
dïniary loss asthough he were able to earn $2,000. Still, as I hâve 
said, ail the parties can do is to bring in évidence showing what the 
facts and cirçum^tances arein éach pa.rtiçùlar case, — the âge of the 
plaintiff, his habits of life, his ability to earn money, his occupation, 
and the efifect upon thèse of the injury he has received. Evidence has 
been introduced showing his expectancy of life. Now, it is not under- 
stood that you shall take the expectancy oflife of a man, and then figure 
up that he has been déprived of his ability to earn so much money for 
each one of those years. ïhis would not be a fâir way of estimating 
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the damages, because, as we ail know, it is impossible to détermine 
whether a man will live out this expectaney of life or not. Thèse insurance 
tables are based upon the probabilities of the average human life. It 
may be this man, if he had not received the injury, would not hâve 
lived a year, and he may live longer than bis expectaney of life. There 
are so many uneertainties and contingencies in human life. We cannot 
say whether this man would bave continued to earn $50 a month; and, 
on the other hand, be might hâve earned a larger amount. So y ou can- 
not take this and figure it out on a matbematical basis; but, taking ail 
thèse facts into account, and remembering the uneertainties and con- 
tingencies of human afiairs, it is for the jury to détermine the fair lump 
sum which will compensate the plaintiff for the pecuniary damage caused 
him by the injuries he has received. Of course, if you find for the 
plaintiff, you should remember that this sum is awarded now, — it is 
awarded in lump. He receives it ail at once, and it becomes free from 
the uneertainties of human life, and due considération should be given 
to that fact in estimating the damages to be awarded. In cases of this 
kind, where there is évidence showing that the party hasbeen put to 
expense for nursing and the services of a physician, that is another élé- 
ment of damage; but it is not claimed in this case, and there is no évi- 
dence before you showing that such ftn expenditure has been made, and 
you cannot take that into account, but you will estimate, in fixing the 
wnount of damage, such a sum as jWill compensate the plaintiff for the 
pain ajid suffering caused him in the past and that will be caused in the 
future by the injury he received, and the pecuniary loss caused him by 
its effect upon his ability to earn money. 

Verdict for défendant. 



In re Ah Lung. 

(CïrcMit OoMrt, N. D. Callifomia. February 23, 1891.) 

Qpnm Smoking— 8ai,b oï Opicm. 

Order 2086 of the city of San Francisco forbîds any apothecary or other person "to 
seU, barter, glve away, dispose of , or deliver to any person in the city and county of 
San Francisco any opium or morphine, or any eztract of opium, or product thereof , 
except upon the written prescription or written order of a praoticing physician. " 
Section 7 of the order forbids any physician to prescribe "any of said substances, 
products, extracts, préparations, or oompounds for the purpose or with the view of 
any person taking the same for curiosity, or to expérience any of the sensations 
produced thereby, or to ludulge in the use ol the same, • • * for any purpose 
except bona fide medidal ^urposes. " Held, that such order forbids the sala of 
smoking opium. 

Habeas Gorpm. 

T. D. Biordan, for petîtîoner. 
J. D. Page, for respondent. 
Before Sawybe, Circuit Judge, 
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Sawyer, J. The petitioner was arrested upon a com plaint for selling 
to one Jérôme Miller, "opium prepared and used for smoking and no 
other purpose," in violation of order 2085. The order makes it — 
"Unlawfal for any apothecary, druggist, or pharmacist, or any employé 
thereof, or any person whatever, to sell, barter, give away, dispose of or de- 
liver to any person in the city and county of San Francisco, any opium or 
morphine, or any extract of opium or product thereof, except upon the writ- 
ten prescription, or written order of a practicing physiclan." 

And section 9 of the order further provides, that — 

"Any person violating any of the provisions of this order shall be deemed 
guilty of a misdemeanor, and punished by a fine not exceeding flve hundred 
dollars, or by imprisonment not e:(ceeding six months, or by botb such fine 
and imprisonraent." 

It is earnestly argued, that, this provision was not intended to exclude 
the sale of smoking opium, but, only, opium and its products, used for 
médicinal purposes, and in such forms, as physicians are accustomed to 
prescribe; that physicians never prescribe opium in this form, and, con- 
sequenily, a prescription could never be obtained, and therefore, that a 
construction embracing smoking opium, wouid be absurd. The well- 
established maxim that the law requires npthing impossible, as illus- 
trated in Re Leong Yick Dew, 10 Sdwy. 44, 19 Fed. Rep. 490, is cited. 
But those maxims only apply, where the law is susceptible of two, or 
more, constructions, as in the case cited. In this case, there is no im- 
possibility, and there does not appear to me to be any room for construc- 
tion. The provision is as direct, and spécifie, as it is possible to make 
it. The order does not permit ?'aiiy person whatever" to sell, give away, 
or deliver "any opium or morphine, or any eiUract of opium or product 
thereof," without a prescription, etc. That language seems to be as com- 
prehensive as it is possible to make it. Smoking opium is, certainly, 
either "opium" or an "exti;act or product thereof," and it is, probably, 
the very form in which the great bulk of ail the opium produced in the 
world is consumed. Besides, it is manifest that it was designed to reach 
this form of the drug from the provisions of section 7, which^ are, that — 

"It shall be nniawf ul for any pbyslcian, to presnribe or to give a prescrip- 
tion, or order for any of said substances, prodttc.ts, extraots, préparations, or 
compounds, for the purpose, orwith the view of any person taking thesame 
for curtosity, or to expérience any of the sensations produced thereby, or to in- 
dulge in thé use ofthe same, or in the cocaine, or morphine habit, or for any 
purpose, except hona flde médical purposes ôfoure or prévention ofsiekness 
ordiaease." 

ThuB, the order, itself, does not leave the matter, on the hypothesis, 
that physicians never do or would prescribe opium for the purposes of 
smoking, but it cuts oif ail possibility of evading the order by presoïib- 
ing it for smoking, and for cognate uses, upon the pretense, that, it is 
for médicinal uses. I do not see how it is possible to doubt, under thèse 
harmonious spécifie provisions, that the broad scope claimed for this or- 
der, on the part of the city, is the proper construction. I think tipdn a 
full considération of the ordinance, that the intention of 'the boardj in 
passing the ordinance, is expressed in "unmistakablë, land unambigàous 
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lariguagek"' Begides, this is a state law, and afi authdritative construc- 
tion by the state courts is controlling in ihe national courts. The con- 
struction hère adopted, was given to the ordinance by a départaient of 
the superior court of San Franciscp, in the case of Peoph v. Ah Nun, on 
appéal from the police court.' While this is not a décision of the su- 
prême court, and, absolutely, authoritative, it is a construction of a state 
court of the same grade as this court, and I should hesitate long before 
presuming to overrule it, on the construction of a state law, even if the 
construction adopted by the stàte court were doubtful, or deemed errone- 
ous. The better %ay in Such cases, if the construction is not satisfac- 
tory, and the construction, îs a question at ail for the national courts^ 
would be to prosecute an appeal and'follow it, if necessary, to the su- 
prême court of the United States, in the regular order of proceeding. 

It is urged that section 8, in certain cases, clearly violâtes the consti- 
tution of the United States, and that it is, coriseqùéntly, void. But this 
case does not arise under section 8, and isnotone of the cases mentioned. 
It will bé tinie enough to considér that section, when a case of the kind^ 
suggested by counsel, is présented, arising under the provisions of that 
section. 

The petitioner muât be remanded, and it is so ordered. 



American RoLirPxPER Co, et al. v. Weston. 

(Oirewit Court, fiLttlOhio, TT. X>. April 4, 1891.) 

-'.O.'.". ■ ■ . . ,:—,';:.:■■■ .+; ■ ■ ■ ,■ : 

1, Patents por InvbntiOks— Combin^oîion. . 

', Lettèrs patent No. 801,596, grant'ed July 8, 1884, to Richard W. Hbpklng for an- 

' - linprovemént in rôll-papôr holdérs and ciitters, the principal featurés of whlch are 
s hanger or bracket and ay^ike, preferably in one pièce, passing through a hole, in 
the hanger or brackët, having its àrms bent to form a sprlng, and its ends curved 
to pasB a short distance ihtb the roUer or core, thus Biiiijieilidlng the roll of paper 

.,. . and allowing it to turuJ^re^^on thQ «ifdp ot the yoke, in combination with a blade 

having its ehâs bent ai right angles, so as to guidé the papèr when unroUed, in or- 

' der that it may be eut' stralght, ooflnected with the bracUet by means of a knife 

»,,■ yoke, made preferably pf one pièce, and passingthrough eyes or staples driven into 

.ii;: the bracketand twaçpilHSftriDgswpund on the knife yoke, and soarranged astocon- 
tinuaily ezert their forqe in pfessing tlie knife against the rpll, is a meritorious 
invention, though eyery eleihent of tne combination is old. 

8. Same— Anticipation. ,■. 

Such invention is not anticipated by any device intended to acoomplish a similar 

„;...,result in w^iich the élément of Sicutting edge pressed against the roll of paper, so 

■ ' that the loose end may be torn û£C by puUïng it across the edge, and at the same 

' ' time operating as a brake to oheok the motion of the roll, is wantlng. 

-•ï iSAME-<-lNPBINOEMBNT. ' Xi',] ■■ ,■: v ■!'! ' ■'.■,,:;■' 

,: ,: Defendant's device does, nçt emploT a spring f or holding the cutter against the 
' roll, but makes the cutter îtself h»avy enough to serve for that purpose. Heldt, 
: >i that this is;a:mere medhianical eg^uivalent^ and infringes plaintifC's patent. 

, In Equity. i Bill foniûjnnctianv ; "' 
I Geo. H. KnîgMy{at,<^axDp]àmantB., V > . 

Arthur Stem, îor AeîentàbXiL ' ' ni i , 
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Sage, J^ This is a suit for the infringement of the second and fifth 
claims of letters patent No. 301,596, granted July 8, 1884, to the com- 
plainant Kichard W. Hopking, for an improvement in roU-paper hold- 
ers and cutters. Mr. Hopking holds the légal title to the patent, but 
the équitable title is in the complainant, the American RoU-Paper Com- 
pany, under an agreement dated. September 12, 1884, whereby that 
Company, is vested with the exclusive right to make, use, and sell the 
patented machines. 

The patentée states in his spécification that the invention consists— ^ 

"First, in the combinatîon of a hanger or bràcket and spring yoke which is 
adapted tb spring into and carrya solid core or relier upon which la muunted 
a roll of paper; «econcî, in the eombination with a roU of paper of a hanger 
or bracket and a spring knife; * * * flfth, in the eombination with a 
holder or bracket of a knffe;yoke or carrier having springs so adjusted as to 
keep the knife to its use. " 

The claims alleged to be infringed are the second and fifth, which are 
as follpwB:; , ...,■■■ ,:.. -i. i. <.■ ■■ 

"SedohdJ The eombination, in a roll-paper holder and hanger or bi-acket 
and a spring knife su bstantiaily as set forth." - v 

" Fifth,: In a Toll-paper holder, a knife carrier or yoke iSubstantially such 
as described, provided with m^ns fo;: keèpihg the knife to its work." . 

The objectof the invention is to provide means by which roll, wrap^ 
ping, or other paper may be used and handled in a convenient way, and 
by whichiany length or strip required may be torn or eut from the roll, 
which is projëcted or suspended from the hangeï or bracket bytoeansof 
a yoke, preferably ofone pièce, and passiiig tlirougha hole or slot in the 
hanger or bracket. It has its arms bent to form a spring, and its ends 
eurved to pass a^ho^t distance intO' the roller or core, thus suspending 
the roll of paper, and allowihg it to turn freely on the ends of the yoke. 
A blade, having its ends beiit at right angles, s6 as to guide the paper 
when it is unrolled, in order that it may be eut straight, is connected 
with the bracket by means of a knife yoke, made preferably of one pièce, 
and passing thrdugh eyes or staples driven into the bracket. The ends 
of this yoke are riveted to the knife, as shown in thè spécification^ Two 
coil springs wound on the knife yoke are so arranged as to continuaUy 
exert their force in pressing the knife against the roll. 

The patentée states that by his invention the paper is easily and con- 
veniently handled, and àny length of sheet may be torn by laying hold 
of the loose end and puUiûg it àcross the knife edge, the bent ends bf 
thé knife holding the papôr true, and insuring a straight eut. 

He states that the bracket may be bolted to or suspended from the 
under side of counters, shélving, or other fixtures, or it may be fastened 
against the wall, in which case the roll would project at right angles to 
the wall, and braces or shohlders would hâve; to be provided on the 
bracket or hanger for the purpose of supporting or keeping the spring 
yoke horizontal, as is shown in the drawings. 

Under the défense of anticipation the défendant reliés, first, upon pat- 
ent No. 12,764j April 10, 18^5, to Duryea, foir improvements m; çard 
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exhibitors and distributors. The cards are printed at suîtable intervais 
<ai a long strip of paper, which is wound upon a roller and placed in a 
box, provided with an opening through which the end of the strip con- 
taining the cards passes, so that it can be laid hold of and puUed ont 
the required distance when it is desired to take off a card. This opening 
is provided with a hinged spring plate or holder for retaining the end of ths 
printed slip in place, and for holding the strip after it has been drawn. 
ont far enough, also serving as a guide by which to tear off the endg, 
There isnot shown hère a knife pressing against the roll to actas a brake 
therefor> There is nothing to check the motion of the roll when the op- 
erator ceases to pull on the end of the paper, and this machine does notj 
in my judgment, anticipate the combination of the second and fifth 
claims of the complainant's patent. 

But it is argued for the respondeht that, if it required invention to 
add a brake to the paper roll of the Duryea patent, a spring brake for 
this purpbse is shown in patent to ïlaehnlen, No. 208,906, of October 
15, 1878. This patent relates to a ticket réel, in which several rolls of 
tickets, printed on perforated strips of paper, are supported inside of a 
box upon joumals pivoted thereto, and a spring which presses against 
the outef surface of the roll of paper to act as a friction brake is fixed to 
the side ôf the box. The paper passes out through slots in the case, 
which may form the tearing; edge. There is nothing in this machine to 
prevent the free end of the strip of paper from moving back into the box 
when the ticket is torn off, and it would be likely to go back into the 
box if the êdge of the slot were used as a tearing edge. This machine 
shows no knife serving as a brake and cutting edge, and is not an antici- 
pation. 

The next device claimed to be in anticipation is a paper slitting ma- 
chine manufactured under patent toClafk, No. 129,319, July 16, 1882, 
in which a séries of knives is employed acting upon a roll of papèr to 
divide a sheet lengthwise into narrow strips. Thèse knives are arranged 
in a bar restlng upon the roll of paper, and this bar is secured to hangers 
which are pivoted to suitable supports. Now, counsel say that by re- 
moving the knives the bar could be used as a convenient tearing edge, 
and that the device would then présent ail the éléments of complainant's 
patent, combined in substantially the same way, excepting that the bar 
is weighted to press the knives to the paper, instead of being acted upon 
by a spring, thèse devices being équivalents. This seems to me to be a 
fair illustration of the facility with which, after a new improvement ha» 
been perfected, suggestions covering its patentable features may be pointed 
out in older devices, but I am not able to see that there is anything in 
the Clark patent which, rightly considered, anticipâtes the complainant's 
improvement. 

The same may be said of the Toof patent, which is for a machine de- 
signed to hold a single sheet of paper, and to présent it line by line to a 
copyist. One end of the paper isolamped between the edges, and passes 
under an elastic bar or index, but this bar is not so constructed as to 
adaptiitself to varying sizes of rolls of paper, or act as a brake. It re- 
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quires to be adjusted by hand. The machine is therefore not adapted 
to hold roll paper, and could not be made to serve the use of complain- 
ant's device. 

Law's patent, No. 229,001, June 22, 1880, is another copy-holder, in 
which two rolls are employed, one guided in slots in the supports, so as 
to rest upon the paper as a friction brake, the other mounted on side 
supports, so as to tum freely, and intended to receive a strip of paper. 
Arnas are pivoted to the frame, and carry a cross-bar. Thèse arms bear 
upon the pivot of the adjustable upper roUer; and the cross-bar is in- 
tended to hold the paper in place after it haa passed the roller, and by 
its weight to press upon the arms, which act as levers to bear down the 
upper roller. The paper passes frorn the rear between the rollers, and 
is held down upon Ûie cross-bar, F, by the bar, E, which also serves as 
a mark to guide the eye of the copyist upon the paper from which the 
copy is made. The paper ia advanced line by line by tuming the handle 
of the lower roller. This machine contains no roll of paper, bas no 
knife pressed against the surface of the roll of paper, and is not, in my 
opinion, an anticipation. 

Next is the Eaton patent, September 25, 1883, No. 285,398, for a 
roll-paper holder and cutter, with a roll of paper joumaled in a frame 
80 pivoted to the side of the wall, at a point above the roll, that the 
weight of the roll holds its outer surface against the face of the wall. A 
rubber band, designed to act as a brake to prevent the too easy unwind- 
ing of the paper, is connected to the pivot and to the frame below the 
ToWj 80 that the band lies between the surface of the roll and the wall. 
The paiper is unwound by pulling its free end over the end of the ser- 
rated knife, which is pivoted to the frame, and drawn into position when 
the paper is torn oËf. The knife blade in this machine never touches the 
surface of the roll. The roll is always in contact with the wall, and 
held there by its own weight, so that the friction is constantly changing 
as the size of the roll diminishes. This patent does not anticipate the 
complainant's. 

The Moore patent, No. 297,618, dated April 29, 1884. is for a paper- 
holder. In this patent, also, the roll is designed to bear against the wall, 
so that the friction diminishes as the roll diminishes in size, and the 
knifa is not so constructed or applied as to produce the necessary fric- 
tion upcJn the roll required and efifected in the complainant's machine. 
This patent, for the purpose of anticipation, speaks from the date of its 
issuance, which is subséquent to the date of complainant's application 
for bis patent. 

See Howes v. McNeal, 5 Ban. & A. 77. 

The patent to Burgess, No. 212,893, March 4, 1879, for an improve- 
ment in tension devices for thread spools, is also relied upon as an antic- 
ipation. There is no cutter in this device, nor any frame by which the 
spool may be supported so as to turn upon its axis free from contact with 
anything except a cutting blade, and I do not find in it the éléments of 
the second or fifth claims of the complainant's patent. 

The Haydmg patent, No. 267,884, November 21, 1882, is a thread 
v.45F.no.lO — 44 
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guard ând cutter, the object being topravide a small and convenîent de- 
vice for holding the free end of the thread on the spool, so as to prevent 
accidentai iinwinding, and to provide a means whereby the thread may 
be easiiy eut when the desired léngth is unwound. It ■consista of a pièce 
of bent ïnetal having eyes in its ends clamped auround the spool of thread, 
the loose end of the thread passing through one of- the eyes, and the other 
eye serving as a cutter, i This is not adapted for a paper holder and cut- 
ter. It bas nbi frame by which the spool is held so thàt it may. revolve 
f!?eely, and there is tio need of such a frame for a thread guàrd. It bas 
ûo ïïâfehinged to a frame-work, and it does not contain; the éléments 
of the second and fifth claims of thfe complainant's patent, nor has it the 
iftiûctiona of either of those claims. 

The Newbury patent. No. 293,3^9, dated Februàry 12; 1884, is fora 
paper-holder. This patent wpuld not anticipate, eveniif it did contain 
the éléments of tbe claims eued -upon; for the reaaon: that the évidence 
carries the date of the Hopking invention back to aperiod prior to the 
dateof tbe Newbury patent. Thecàseof Howes vjMcNeql, àlready cited, 
is in point. But, aside from this considération, ît doeé not anticipate. 
It iiS a paper-holder in whicH the roUof paper lies loosely in the bottom 
of a trough, the free end of the Jjaper passing out through an opening in 
the box oveï a knife, so pivoted to the frame as to turû; down into the 
position shoivn in the drawing of the patentj when thé sheet of paper is 
drawn down for the pui^jose pf tearing it ofî against the knife edge.i The 
eâbrt required to draW the paper out of the box dépends «pon the size 
of theroïl. The weight of tJie roll forces the loose énd iof the paper 
againat the^bottom oftbé trough, and in puUing the paper out it must 
alide on the bottom of the trough, the ease with which it si ides depend- 
ing upon the weight of the roîL If that is heavy, thé paper is likely to 
tear, but it canbe drawn out; if lîght, the paper caii be drawn oub so 
eàsily as not to be eut off With the knife. This machine is not adapted 
and could not be used for wrapping paper. Itdoes noC contain a knife 
pressed against the roll,, nor against the loose end of the paper, and it 
does not anticipate. ''' - ' : ■ - ' 

The Newbury patent No. 193,175, Julyl7, 1877, is for a pàper-holder 
in which the roll is suppbrted upôn an axis, so that the sheet may be 
puUed out the desired length and tcirn off, the paper being operatediby 
one hand, and a swinging bladéby the other, against which thq paper 
is torn. There is nothing to arrest the motion of the roll of paper wàen 
the operator Ceases pnlling on its fret end, nor is there anything to hold 
the free end of the paper in its place after it is eut, and this patent can- 
not be recognized as an anticipation. 

The Ënglish patent to Henry Cro^, No. l,800,.dated May 9, 1877, 
for fare-indicating àpparatus, showsa device designed to hold tickets 
printed on toUs of paper, perforât ed transverselyiat regulâr distances 
apart. Each corapartnïént of the àpparatus contains arpU, ■ At the front 
of the compartment is an aperture through which the ticket strip is 
drawn, and the ticket then torn off and givèn to thepassenger; in receipt for 
his iare. A revblving coil of wire fitted just withiû çach aperture pre- 
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vents the ticket strip from being drawn backward. The roll is free to 
revolve upon its axis, and thère is no cutting blade pressing against ils 
surface to prevent its motion. The free end of the paper passes over a 
rod, and throùgh the slot in the side of the box, and between two blades, 
which bear close together, and allow the ticket to be caught hold of, but 
prevent its being reinserted in the box. Thèse blades, while they serve 
to hold a strip of tickets, are not intended to serve as cutting knives, the 
strip of tickets being perforated for the purpose of permitting them to be 
torn off reâdily outside the outer edges of the blades. If the blades were 
used as cutting edges they could only be used once, for the reason that 
the paper would be torn off close to the edge, and could not be canght 
again for thé purpose of drawing out a second ticket. There is no antic- 
ipation hère. 

The Wheeler patent, No. 297,043, April 15, 1884, is subséquent to 
the date of complainant's application for his patent, and might be dis- 
missedwith that remark, but it is nothing more than a paper-holder in 
which a roll of paper is pivoted toa yoke, the yoke being pivoted against 
the side of the wall, and the roll pressed against the wall by its own 
weigbt. It has no cutter of any kind, and it would not anticipate if 
there were îno objection on account of its daté. 

The patent to Jérôme, No. 248,323, October 18, 1881, shows adevice 
for tearing wrapping paper from continuons roll sheets. In one form of 
construetioa the roll is designed to lie upon a counter or shelf with a 
straight'édge resting on the free end of the paper, and connected by piv- 
oted arms îd the axis of the roll paper. The objection to this form of con- 
struction is that the freedom with which the roll would turn would con- 
tinually ihcrease as the size diminished, and if the roll were heavy the 
paper never could be pulled out by taking hold of its free end. An- 
other construction shows the roll of paper journaled in a frame whiçh 
rests on a^counter with a straight edge journaled to the frame, or piv- 
oted to the frame, and resting on the end of the paper. The roll is free 
to rëvolve' upon its axis, and there is nothing to prevent its overrunning 
and tumihg too far when the paper is pulled out. In neither construc- 
tion is there a knife in contact with the roll of paper serving as a brake 
or tension device to preventthe unwinding too easily, and serving atthe 
same tirae as a cutting edge against which the paper niay be torn. It 
doesnot therefore contain the éléments of the combinations of the sec- 
ond and fifth claims of the complainant's patent, nor bas it the func- 
tions of either of those combinations. This Jérôme patent could only 
be opéra téd by drawing the paper out with one hand, and pressing 
down on thé straight edge or rule with the other, so as to hold it firmly 
against the paper beneath it when the ùnwound paper in front of the 
straight edge or rule can be torn off by drawing the paper against the 
Sharp froat fedge. It is aii exceedingly cumbersomé and inconvénient 
dévice'whéacompared with' the complainant's, which it by no means 
anticitiate?. 

Thé î^tish English patent of 1883, No. 3,988, waa disposed of by the 
stipulatioiiof the parties that the date of its sealing wus the 13th of 
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irovember, 1883, which is subséquent to the date of the cOmplaînant's 
invention. See Smith v. ViÉcanite Co., 93 U. S. 486, 

The remaining devices relied upon as anticipations, and in support of 
the défenses of prior use and of non-invention, were used in the summer 
of 1883, at Barr's dry-goods house in St. Louis. lû June of that year 
there was introduced into that house the autographic register, a device 
for holding double roUs of paper, and provided with a straight edge for 
tearing off one or more of the sheets. About the same time roll paper 
for wrapping purposes was also introduced into that store. It was sup- 
ported substantially, if not identically, as in complainant's patent. The 
complainant Hopking wap then a salesman in that store. His testimony 
is that his conception of his invention came to him when he saw those 
roUs of wrapping paper; that it came to him at once that what was 
wanted was a cutting knife, which he then went to work trying to "get 
up.» 

Robert Herries was an employé in the woolen department of Barr's 
store in 18 83 , when roll paper for wrapping was introduced . His testimo- 
ny is that he straightway constructed a device, a copy of which is in évi- 
dence, which consisted in arranging between the upright end supports of 
the roll a wooden ruler, beveled on one side, and notched to fit the 
yoke, 80 that it had à vertical play between the supports and above 
the top of the roll. Mr. Herries testifies that in using this device both 
hands were necessary, one to hold the knife or cutter down on the pa- 
per, the other to tear the paper off against the knife. Only two of thèse 
devices weire made. They were cast aside when the complainant's ma- 
chine was constructed, and never used afterwards. 

There is also testimony that a similar device was gotten up by another 
employé in the same house, named Bolger, who died October 22, 1883. 
This device consisted of a small board provided with screw eyes, one at 
each corner, and rubber banda were placed between thèse, and attached 
to the support of the roll, and intended to hold the cutter or wooden 
knife against the paper roll by the tension of the rubber band. With 
référence to Bolger's device, the weight of testimony is that it was sub- 
séquent to the dateof complainant's invention; but, if it should be al- 
lowed to be earlier, the testimony is dearly that it did not work, for the 
reason that in tearing off the paper the cutter would snap up against 
the frame-work above. It was used not more than six weeks, and was 
a failuré, for the reason already stated, and for the further reason that 
it got out of order very easily. I cannot recognize either of thèse devices 
as anticipations or as available in any way as défenses. The roUs of 
wrapping paper in use at Barr's store were provided with no means for 
tearing off such portions as might be needed, and their use was attended 
with such inconvenience that thèse devices were resorted to as temporary 
expédients for relief. No one excepting Hopking went to work to de- 
vise a contrivance that would be permanent and effective. He snc- 
ceeded in perfecting a new and useful organization, which was the first 
to completely obviate the difficultiés attending the use of roU paper for 
wrapping purposes. It is in my judgment an ingénions and useful de» 
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vice. It saves paper and space, and tîme and labor. It îs readlly op- 
erated with one hand, leaving the other free for holding the package to 
be wrapped, which is a decided convenience and advantage. The great 
and constantly increasing demand for it, dating almost immediately 
from its introduction, is strong testimony in its favor. It only requires 
to be placed side by sida with the prior devices to make its superiority 
apparent at a glance. Now, it is true that every élément of the combi- 
nation is old, but the resuit is a new and usef ul organization, which can- 
not be regarded as merely an aggregation. I am satisfied that it dis- 
plays invention ; that the patent for it is valid; and that the défendant 
is an infringer. It is trtle he does not employ a spring for holding 
the cutter to its place against the roll, but he suhstitutes what is an 
équivalent by making the cutter heavy enough to serve as a weight suf- 
ficient for that purpose. 
The decree will be for the complainants. 



Davis v. Pabkman, <two cases.) 

(Otrcult Court, D. Massachusetts. Maroh SI, 1891.) 

1. Pateuts roB Inventions— PatbntabiI/Itt—Ro'wixjoks. 

ïbe combination of a swlnging rowlock and a pin or standard having an oatward 
curvature, (letters patent Ko. 209,960, Not. 19, 1878,) intended to increase, wbilo stiU 
limiting, the path in which the button of the oar can travel, is not patentable, as 
the curvature of the pin regutres only mechanical skill. 

2. Saite. 

The clalm of a rowlock, swinging or stationary, having an inward convexity upon 
the upright, (letters patent No. 209,9()0, Nov. 19, 1878.) being simply the surface of a 
thole pin or upright inclined to the plane of the horizon, is not patentable; the 
same Sevice having been long in ose on dories and other boats. 
Sb Sahe. 

A rowlock with an Inset in the sill, as described in claim 2 of letters patent No. 
809,960, Nov. 19. 1878, so as to permit the oar to approach more nearly to a vertical 
position by removing further from eaoh other the vertical planes of the onter side 
of the sill and the inner side of the oftset arm, is not patentable 

4. SaMB— OCTMGGBB. 

Claim 4 of letters patent No. 209,960, Nov. 19, 1878, for an outrigger consisting of 
double bracesunited at their outer ends, one of them being attached at its inner end 
to the ceater of the boat, and perpendicularly, or nearly so, to the side of the Iraat, 
whereby the latter can be grasped at its center for transportation, is not patentable, 
since nô inventive skill is requlred to so change the position of the braces. 

5. Samb— POOT-BOAED. 

A f oot-board for a row-boat having the point tumed up at an angle with the body 
of the board (letters patent No. 231,017, Aug. 10, 1880) is a patentable invention, 
though the purpose was f ormerly accomplished by stufflng rags under the toe of tha 
rower. 
•6. Samb— Patentabilitt. 

The claim of letters patent No. 281,016, Aug. 10, 1880, forban oar, thô portion, D, 
of which; thàt.fits in the rowlock is in transverse section of a gênerai pentagonai 
f orm, as described, whereby the oar may lie rocked in the rowlock without lost 
motion bëtween the oar and the rowlock, " is not patentable. 

In Equity. 

JôâAua if. Mfett, for oomplainant. 

George Wj Estaiiook, foi KS]£)ondeat. 
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Oabîpenteb, J. Thèse are Mils in equity brought by Michael F. Davis 
against Henry Parkman to enjoiiï alleged infringements of letters patent 
No. 209^960, dated November 19, 1878, by using rowlocks and out- 
riggers like those claimed in the patent; of letters patent No. 231,017, 
dated August 10, 1880, by usiilg foot-boards like those claimed; and of 
letters patent No. 231,016, dated August 10, 1880, by using cars like 
those claimed. The claims which are alleged to be infringed by the re- 
Bpondent's rowlock are as follows: 

"(1) Tlie combination of the swinging rowlock and the pin or standard, A, 
having the ontward curvature, as therein described. 

"(2) A rowlock, swinging or stationary, having an inward convexity upon 
the uprlght, and an inset in the sill, as described." 

As to the first claim, I do not find in the respondent's device the out- 
■ward curvature described in the patent. The outvvard curve of the patent 
is evidently an outboard curve, and is intended to increase, while still 
limiting, the path in which the button of the oar can travel. The curved 
arm is still "to receive the button of the oar." It facilitâtes the stroke, 
and so does the respondent's device; but they accomplish this end by 
différent means, since the respondent, by a curve parallel with the gun- 
wale of the boat, removes the upright entirely from the path of travel 
of the button. Still further, I see no patentable invention in the de- 
vice of the complainant. If it be désirable to increase the length of the^ 
stroke, I think it involves only mechaniçî^l skill to nibve ôutward such 
part of the mechanism as would otherwise lirait that length. 

As to the Second claina, I observé that the operative part of what is 
called in the patent "the inward convexity upon the upright" is no more 
than the surface of a thole-pin or uipright, inclihed to the plane of the 
horizon, and is hence anticipated by the pins long in use in dories and 
Bome other beats. Thèse old deVibes pettnitted the oar"to slide up with- 
out friction,'' or, more prpperly, with very little friction, in the same 
manner as the oomplainant's device. As to the friction during the rota- 
tion of the oar, I can see no substàhtiàl différence between the old and 
the new constructions. 

I consider next the insetih the sill, of the rowlock. The purpose of 
this inset is to permit the oar to approach more nearly a vertical posi- 
tion by removing furthér frotti eaçh bther the vertical planes of the outer 
side of the sill and the inner side of the arm, called the "offset arm." 
Tô increase this distance it is admittedly an old device to move outboard 
tlhe offset arm. Thisbeing the case, and the object sought being to in- 
crease the distance between two parts of the structure, there can be no 
inveiition in a device which, contemplâtes moving the sill from the arm 
sathër than the arm from thé sill, unless it be that the siîl is moved in- 
ward, with référence tQ.Soîpe othër part of the striiétare. In this case, 
the only way in which there can be said tobe a movement of the sill 
from the arm,^ as distinguished from a movement of the arm frotn the 
sUl, is by referring the inset of the sill; to the plane of the outboard side 
of the uprights. And the patent shows that the inner side of the siU is 
to be inboard from that surface. The claim can, I think, hâve no mean- 
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ing unless it be so read, and, being so' read, it iscleârly anticipated by 
the rowlock spoken of in the testimony of George Faulkner, and forming 
partof the "Defendant's Exhibit Kennedy Outrigger." In that rowlock 
there is the same distance between the vertical plane of the uprights and 
the outside of the silL 

The claim which is alleged to be infringed by the respondent's out- 
rigger is as foUows: 

" (4) The outrigger herein deseribed, consisting of the double braces, D, E, 
and brace, F,' united at their outer ends, the said bracé. Fi being atlacbed at 
its inner end to the center of the boat, and perpendicularly, or nearJy so, to 
the side of the boat, whereby the latter can be grasped at its center for tranç- 
portatipn, substantiaUy.as set forth." 

So far as the claim cdvers the particnlar number; of braces constituting 
the outrigger, I see no patentable invention. Outriggers hâve longs been 
made, as the testimony clearly shows, with varying numbers of braces, 
according to the supposed advantages in strength and lightness. Nor 
can there lie invention îri àttaching ohe brace td tlie' 'oèriter of the boat. 
So far as carrying the boat is concerned, that could be easier done if thére 
were no eutriggers, and there can baïio invenMdHiin sO placing thèse as 
least to interfère with the person who has to carry the boat. Doubtless, 
howevërj ïheintent bf thé patentée is to claim 'thé outrigger having a 
brace placed perpendicularly to the side, whei'eby,'àlthough the outrigger 
be near the center, à person may still approach viery aiear to that center, so 
as to grasp and carry the boat. In such a construction there is, in my 
judgment, no patentable invention. To change' the direction and point 
ofattachmentof the braces so as to avoid thepoint opposite the center 
of gravity of the boat would be within the skill.of any mechanic when 
once the necessity for such a devicè was seen; .Suoh modifications of 
structure to meet the varying requirements of the casej abundanUy ap- 
pear in the évidence, even if it be adïnitted, as thé complainant daims, 
that there is no certain évidence of the previous use of an outrigger with 
the braces sùbstantially at right angles with the boat. 

The complainant. in bis testimony and argument, lays much stress on 
certain supposed advantages as tosupportingweightand resisting strains, 
whicb arise from the peculîar manner in which thé braces are conneoted 
and attached. As to this point, it is enbugh to say that the patent does 
not describe or claim those peculiarities of structuré, nor the advantages 
sUpposedto arise theréfrom. 

The claim which is alleged to be iûfringed by thé respondent's foot- 
board; is as follows: 

'• (2) The'cbm bination, with a row-boat, ot a f ôot-rest composed of the foot- 
board, A,having the point, ô.-turnéd up àt> an angle with the body of the 
board of àbout forty-flve:degree», and proyided with the heel-piece, C, and 
straps or pièces, d, d', arranged;;to lace ovep the f cet justacross the bend of 
the fopt, between the instep and the toes, sùbstantiaUy as deseribed." 

There is on the -évidence, I think, no substantial contention that ail 
the éléments of this combination are old except the point turned up iat 
Ml angle with the main body of the fooit-rest. As^lo this, I am not sat- 
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isfied that it was în use before it was made by the complainant. The 
évidence of those who describe similar structures in the years from 1874 
to 1878 is too indefinite to overcome the presumption arising from the 
grant in the patent, and from the undisputed fact that the complainant's 
device has been exclusively used for the purpose since it was produced. 
The use of a stuffing or packing of rags under the toe of the rower does 
not, in my opinion, amount to an anticipation. Such a packing would 
only very imperfectly perform the function of the firm, unyielding sur- 
face of the shoe as described by the complainant, and, in fact, I do not 
think there is sufficient évidence to warrant the conclusion that it per- 
formed any function except to prevent injury to the hands of the rower. 
There will, therefore, in the first case be a dècree that the respondent 
infriniges. the claim for the foot-rest, and that he does not infringe the 
other claims. 



The daim which îs aUeged to be infringed by the respondent's oar is 
as foUows: 

"(4) An oar, the portion, D, of which, that fits in the rowlock, is in trans- 
verse section of a gênerai pentagonal form, as describeiî, wliereby the car ipay 
be rocked in ttie rowlock withput lost motion between the oar and the row- 
lock, Bubstantially as described." 

Turning now to the description to which the daim refers, it appeara 
that the only information there contained is the statement, by implica- 
tion, that the loom of the oar is of such section that it can rotate in the 
rowlock, and the statement that one diameter of that section is equal to 
the width of the space bétween the uprights of the rowlock, and that 
the diameter at right angles to that last named is about equal to the 
space between the base and cross-bar of the lock. The application for 
this patent was filed March 18, 1880. It appears that oars had long 
been in use having the loom other than a circle in cross-section. It is 
also in évidence, and is not disputed, that the complainant in the year 
1876 gave to Joseph S. Johnson, a maker of oars, a model of the loom 
of an oar adapted, as he said, to be used in the rowlock invented by 
him, and authorized Johnson to make and sell oars made after that 
model, and that he made and sold many such oars in the years 1876 
and 1877. This model is produced as an exhibit in this case. So far 
as I can see by examination, without the use of instruments, this model 
is identical with the drawing of the patent, and, if this be so, it folio ws 
that the invention was in public use more than two years before the ap- 
plication, and hence the patent cannot be sustained. To this view, how- 
ever, the complainant objects that the oars made by Johnson were not 
made according to the pattern, and, as évidence thereof, refers to the 
fact that some of them required to be altered before they could be con- 
veniently used. I am satisfied, however, that the changes which were 
made were only such fitting as would be expected to be necessary in or- 
der to suit a particular rowlock, or the convenience of the individual 
oarsman. The complainant still further objecta that, even if made ac- 
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cording to the model, an oar would not serve the purpose of the pat- 
ented oar, because it could not be rotated in the rowlock. In order to 
demonstrate this, he bas prepared a model representing a rowlock, but 
with a rectangUlar opening for the réception of the oar, and so arranged 
that the side representing one of the pins can be adjusted and clamped 
at any desired distance from that representing the other pin. He then 
places the model in this diagramatio rowlock, so that the "-feathering di- 
ameter," as it is called, or that diameter which is horizpntal when the 
oar is feathered, lies parallel with the sill of the rowlock, and clamps the 
side representing the pin at such a point that the two pins exactly touch 
the aides of the oar model. In this position it appears that the oar 
model cannot be rotated, by reason of the fact that one diameter is 
greater than the feathering diameter; whereas, as the complainant con- 
tends, in the patented oar the feathering diameter is greater than any, 
other diameter of the section of the oar. As to this argument I observe 
in the first place that the loom of the car in actual use with its leather 
covering is much more elàstic thaji thewooden model, and that the fitof 
an oar in a rowlock is by no means so exact as the fit of this model oar in 
the model rowlock. It would therefore be dangerous to draw inferences 
as to the opération of oars in rowlocks from the opération of thèse models. 
But, still further, if the essence of the invention consists in the propor- 
tions of the diameters, it is obvious that the patent cannot be sustained, 
because it nowhere states those proportions. It describes the loom of 
the oar as being "of a gênerai pentagonal form, as described." The 
only référence to the length of diameters is that above quoted, and this 
statement refers only to two diameters, and does not give the relative 
length of thèse, either expressly or by implication. It is indeed infera- 
ble from the patent that the oar is to be so constructed as to rotate in 
the rowlock. But to direct that an oar shall be so made as to fit in ail 
particulàfs the rowlock in which it is to be used, without describing by 
•what means this is to be accomplished, certainly does not require the 
exercise of the inventive faculty. 

In the second case, therefore, the bill will be dismissed, with costs. 



DuEBEB Watch-Case Manuf'g Co. V. Fahys Watch-Case Co. 

{Circuit Court, E. D. New York. March. 1891.) 

Lbttbbs Patent— Intbingbmbnt—Titlb o» Patent. 

A suit forinfringement of letters patent canuot be maintained where it appeara 
that the complainant has not the légal title to any of the patents, but has merely 
the defendant's contract to cod vey them ; and complainant'» position is not strength- 
ened by a decree in his favor in anothersuit brought to compel a conveyance of the 
patents by the défendant, or by the fact that the conveyance had been exeouted 
and delivered to the clerk in escrow, whloh decree and conveyance were botb sus- 
pended by appeal and superaedecu. 

In Equitj. 
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Edward T. Oîdham, for orator^ 
Edinund Wetmœ-e, for défendant. 

' WfiEEtÊB, J. This suit is brought for înfringement of patents 329,-^ 
284, 329,285, 348,620, and 355,114, granted to Allan C. Dalzell forim- 
provements concerning watch-crowns. For title the bill allèges that 
Dalzèll inade thèse inventions while in the employ of the orator; that he 
obtained tiie patents at the expense of, and under a contract to assign 
them to, the orator; that he made assignraents and lioenses to, and en- 
tered the employ of, the défendant; that the orator has got a decree in 
the circuit court of the United States for the southern district of New 
York (38 Fed. Rep. 697) for an assignment by them of the patents to 
the orator; and that an assignment has been made pursuant to the de- 
cree. The défendant has pleaded an appeal from, and a sup&'sedeas of, 
this decree, and that the assignment is held in escrow by the clerk of that 
court peiiding the appeal. This plea has now been argued. The orator 
insists, pérhâpS'Correctly^ that the péndency of the former suit is no bar 
to this. It does not, however, appear to be relied upon as such. The 
point of the plea seems to be that without the decree the orator does not 
show sufficient title t6 the patents for maintaining a suit for an Infringe- 
ment of thedî, and that the appeal and supersedeas vacate the decree. 
Without the decree the orator has none of the patents; it has merely a 
contract for them with Dalzell, which may be enforced in equity. This 
suit is not brought to enforce it, andj as Dalzell is not a party, it cannot 
be enforced hère. This suit is brought upon the patents, not to obtain 
them, Th^ decree is essential to the orator's case. Without its force, 
the cas.e failsi^ That an appeal aud supersedeas stop the efifect and opéra- 
tion of a decree is élementary. U. S. v. Addison, 22 How. 174; Jérôme 
V. McCarta-, 21 Wall, if; BaUroad Go. v. Schutte, 100 U. S. 644; Draper 
V. Davis, 102 U. S. 370; Sharon v. HiU, 26 Fed. Rep. 337. The oper- 
ative part of the decreë in respect to title was that the défendant and 
Dalzell by proper assignment in writing should convey the patents to 
the orator. It would take efifect from delivery. It was made and de- 
livered to the clerk in escrow, and the appeal stopped further delivery. 
The orator is not entitled to it yet, and has taken no title by it. The 
plea exactly meets this point of the bill, and appears for thèse reasons 
to be good. 
Plea allowed. ' ' 
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The City of Pittsbiibgh. 
MossEE V. The City of PiTTSBUEaH 
(.DUtrict Court, W. D. PennsyVvania, March 26, 1891.) 

1. Maeitime Liens — Rbfàirs. 

An old steam-boat from wWch the boilers, wbeel, engines, and mayi-ci-y had 
been removed, and whioli had been,ehanged into a pleasnre barge, having no in- 
dependent means of propulsion, but intended t» be towed by a tow-boat, and to be 
used in the transportatlon of excursion parties in tbe nelgbborhood of . a clty, and 
having ber cabins fitted up and used as dancing halls by those who engaged her, is 
a vessel within the language of Act Pa. Aprll 20, 1858, (P. L. 863,) and Act Pa. June' 
13, 1S36, (P. L. 616,) and as such subject to a lien for materials fumished and work 
. done In fltting and repalring her. 

S. SaJIB — JtBISDICTION. 

Such a oraft, being intended for the transportatlon of persons, and therefore en- 
gaged in commerce, is a vessel within tbe maritime law also, and a court of ad- 
mlralty will take jurisdlction for the enforcemeut of such lien. 

In Admiralty. Libel for le^airs. 
Joseph Brid, for lïbelant. 
George W. Acklin, for claimants. 

Reed, J. rhis was a libel filed against the City of Pittsburgh, de- 
scribed in the libel as a pleasure barge or boat , by John Mosser, for materi- 
als fumished and labor done in and about the fitting and repairingof the 
said barge or boat, amounting to the sum, after deducting ail payments, 
of $377.45, with interest from July 28, 1890. The amount claimed is 
not disputed, nor is there any question as to the fact that the materials 
were fumished and work done as claimed by the libelant. The owners 
of the boat défend upon the ground that the City of Pittsburgh was not 
such a vessel as could be proceeded against in rem, that the libelant has 
no lien against a boat of her character and description, and that tbis 
court has no jurisdiction, therefore, in this proceeding. 

It appears without dispute from the testimony that the City of Pitts- 
burgh, if a vessel, was a domestic vessel, owned and having her home 
port in the city of Pittsburgh, where the libelant fumished the material» 
and did the work claimed for in this proceeding. She was originally a 
steam-boat known as the "Katie Stockdale," engaged in a gênerai freight 
and passenger business on the Monongahela and Ohio rivers, but som» 
time before thèse proeeedings were commenced her boilers, wheel, en- 
ginesi and machinery were removed, and the boat was altered and 
changed into a pleasure barge, still retaining portions of her cabins and 
upper decks. She has no independent means of propulsion, but when 
.in motion is towed by a steam tow-boat engaged for that purpose. Since 
her altération the City of Pittsburgh has been used in the transportation 
of picnic and excursion parties upon the rivers in the vicinity of Pitts- 
burgh, and her cabins are fitted up and used as restaurants and dancing 
halls by those who engage her. She was under the care of a master, 
who, as agent for her owners, contracted for the repairs and altérations 
made by the libelant. 
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Two questions arise in this case, — one, wliether thîs is such a vessel 
as to come within the provisions of the laws of the state of Pennsylvania 
giving to material-men liens against domestic vessels; and the other, 
whether it will be recognized as such a vessel in a court of admirai ty as 
that contracts for materials and supplies furnished it will be treated as 
maritime contracts. The statute of Pennsylvania (Act April 20, 1858, 
P. L. 363) provides that ail ships, steam-boats, or vessels navigating the 
rivers Alleghany, Monongahela, or Ohio should be liable and subject to 
a lien in certain cases set forth in the acC It further provides that such 
a lien should exist for ail debts contracted by the owners, agent, or mas- 
tei— 

"Of such ships, steam or other boats, or vessels, of whatever kind, character, 
or description, for or on account of work or labor done or materials furnished 
byboatbuilders, lutnbermen, carpenters, * * * in the building, repairing. 
fitting, f urnishing, or equipping such ships, steam or other boats, or vessels, of 
whatsoever kind, character, or description, as hereinbefore speciQed and enu- 
merated. " 

A former statute of the same state (Act June 13, 1836, P. L. 616) 
provided that — 

"Ships and vessels of ail kinds, built, repaired, or fltted within the common- 
wealth shall be subject to a lien for àll debts contracted by the masters or 
owners thereof, for work done or materials f ound or provided in the building, 
repairing, fltting, furnishing, or equipping of the same, in préférence to any 
other debt due f rom the owners thereof. " 

Under the act last referred to the courts of Pennsylvania hâve held 
that a canal-boat is included among the vessels upon which a lien is 
given for work and materials used in their construction or repair, Hip- 
ple V. Oanal-Boat Fashion, 3 Grant, Cas. 40, and in the case of Parkinson 
V. Manny, ^ Grant, Cas. 521, the same courts held that a coal-boat was 
not such a ship or vessel as to be within the meaning of the act of 1836; 
the court saying that vessels of a permanent and substantiel character, 
such as niâlke repèated voyages, either at sea or upon our rivers and 
canals, are contemplated by the act, and not such as are merely tempo- 
rary. That the words "vessels of ail kinds" are broad enough to inelude 
crafts of every description, great and small. This boat is a vessel, within 
the meariing of the statutes of Pennsylvania giving the lien, and the 
libelant is entitled to his lien under those laws. 

The remaining question is whether the boat is such a vessel under the 
maritime law that a court of admiralty will take jurisdiction for the en- 
forcement and collection of the lien. In Ex parte Easton, 95 U. S. 68, 
where the suprême court held that a claim for wharfage was cognizable 
in admiralty j thé court say: "Nor is the nature of the service or the. 
character of the contract changed by the circumstance that the water- 
craft which dérived the benefit in the case before the court was without 
masts or sails or other motive power of her own." In the case of Covev. 
Dock Q)., 119 U. S. 625, 7 Sup. Ct. Rep. 336, the court held that a 
claim for salvag© services could not be maintained against a dry dock 
because it was a fixed structure, not used for the purpose of navigation, 
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and therefore not the subject of salvage service, any more than was a 
wharf or a warehouse when projecting into or upon the water. And in 
the opinion in that case Justice Beadley says "It is true that the terms 
'ships' and 'vessels' are used in a very broad sense to include ail navi- 
gable structures intended for transportation;" and he cites an English 
case in which it was held that a hopper barge, used to receive mud from 
a dredging machine, and to carry it out to deep water, having no means 
of locomotion of its own, but towed by other vessels, was included Within 
the term "ship" in the English Merchant Shipping Act; and Justice 
Beadley observes: "Perhaps this case goes as far as any case has gone 
in extending themeaning of the terms 'ship' or 'vessel.' Still the hop- 
per barge was a navigable structure, used for the purpose of transporta- 
tion." Iii The General Casa, 1 Brown, Adm. 334, where the libel was 
filed against a scow or lighter, the court sustained the jurisdiction, say- 
ing: 

"I think the true criterion by which to détermine whether any water-craft 
or vessel is subject to admiralty jurisdiction is the business or employaient 
for which it is intended, or is susceptible of being used, rather than its size, 
form, or capacity, or means of propulsion; and there is certainly no reason 
why it is not navigation, ail the same, whether a vessel is propelled by a steam- 
engine placed within her huU, or by the same engine by means of a tow-line. 
It is in fact one of the révolutions wrought by the use of steam that it has 
abolished ail distinctions as to propelling power in determining admiralty ju- 
risdiction." 

In the case of The Alabama, 22 Fed. Rep. 449, the court held that 
the towage of a steam dredge-boat and her two scows was a maritime 
eervice, and Judge Paedeb says: 

"The question whether or not the dredge-boat and scows should be 
classed as a ship or ships; * * * se that the question hère is practically 
one of jurisdiction. * * * The mode of business of said dredge-boat and 
scows was for the dredge with its machinery to dig the earth out under the 
water in the cbannel to be deepened, deposit the earth in the scows, which 
were then towed to the dumping-ground, unioaded by dumping the earth 
through thejr bottoms, and then towed back for the opération to be repeated. 
The parties to this case hâve treated the dredge and scows as one thing, one 
plant, built and operated as one, — as one complète whole, carrying on one 
business, and having but one purpose. If the parties are right in thus treating 
the dredge-boat and scows as one craft or thing, then it seems clear that the 
purpose and business of that craft is largely navigation and water trans- 
portation. * * * According to the test authorized by the suprême court 
in the case of The Rock Island Bridge, 6 Wall. 213, the dredge and scows in 
this case must be movable things engaged in navigation." 

In the case of The Pioneer, 30 Fed. Rep. 206, the court held that a 
maritime lien for supplies could be enforced against a steam dredge-boat; 
Judge Benedict saying: 

"The absence from the dredge of a natural power of propulsion; the fact 
that she is not propelled by oars or sails; that she is flat-bottomed ; that she is 
engaged in harbors, rivers, and docks; that she has to be moved to a distance 
by means of a tug; that she had no power of her own tO be moved; that she 
is not, nor cannot be, a sea or lake going vessel,— neither of thèse facts, nor 
ail togetbj^r, require the conclusion that she is not a vessel. The dredge be- 



702 FEDERAL ilEPORTEE , Vol. 45. 

fora the court in this case is adapted to be an instrutnent of transportation 
pn navigable watçr, and was used in naval transportatipn wlien she trans- 
ported from place to place the steam shovel and engin,e, and maintaineii the 
same atioat on navigable wat'er, w'hile being used for thepurposeof deepening 
channels." 

, ,In the case of 2^ Old Natchez, 9 Fed. Rep. 476, it ^as held that sal- 
vage services çan be rendered-to a dismantled steara-boat moored on a 
p^vigable river, and undergoing altérations and repairs for the purpose 
of being fitted for and used as a wharf-boat, because §he was intended to 
be used in navigation and commerce, and was floated upon the water 
and movable. In the case pf The Hezehiah Bnldviin, 8 Ben. 656, a float- 
ing elevator without indépendant means of propulsion was held to be a 
yçssel and a subject of maritime lien. In the case of Endner y. Greco, 3 
Fed. Rep. 411,,scows carrying ballast to and from yessels in New York 
bay, although having neither steam-power, sails, nor rudders, and moved 
by steam-tugs, were held to be yessels, being instruments of navigation 
and commerce; and JudgeCnoATE says: 

"Nor is tbere any valid objection to the jurisdiction in this case growing 
eut of tlie character of the scows, or the uses to which they were adapted and 
appliedi * * * while thèse scows are emploi ed in carrying ballast to and 
from a vessel. That ballast may be considered as their cargo. They are, 
as it seems to me, properly to be considered vessels, instruments of commerce 
and navigation, a contract for the repair of which is maritime, because it has 
relation tp trade and commerce, and some connection with a vessel employed 
in trade." 

The proctor for the respondents cited on argument, the case of The 
Hendrick Hudson, 3 Ben. 419, in which it appeared that the Hudson 
was a dismantled steam-boat, stripped of boilers, engines, and paddle- 
wheels, and which the court held was not a vessel so as to be liable for 
salvage services. But the facts in that case were that the boat was 
moored at the shore, became leaky, and grounded, the tide rising and 
falling in her hulL While in that condition she was used for several 
months as an hôtel or salooh. Afterwards the leaks were stopped up, and 
she was taken off the shore to be removed to another point on the shores 
of an island near by. While being towed to her destination the services 
were rendered claimed for in the case. She was again grounded, and 
put in use as an hôtel. The court held that, although she had once been 
a vessel in the fuU sensé of the term, and subject to the admiralty juris- 
diction of the United States, and although her form and shape under 
water continued to be those of a vessel, yet in the actual circumstances 
of her physical existence tbe court was without jurisdiction m rem over 
her; Judge Blatchfoed saying: "It was not in any proper sensé en- 
gaged in commerce or navigation. The test is the actual status of the 
structure as fairly engaged in commerce or navigation," 

In the présent case the City oî Pittsburgh was a movable thing, fioat- 
ing upon the water, of a permanent character, used and engaged in 
navigation, and as a vehicle for the transportation, of persons upon the 
navigable waters of the United States, and engaged, therefore, in com- 
merce upon navigable waters, for the transportation of persons is 
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commerce. Mcf)Ue v. EmhaR, 102 U. S. 702. While it is true that 
her voyages were short, and ia the vicinity of Pittsburgh, still that does 
not affect her character, or the jurisdietion of the court of admiralty over 
her. U. S. v. Fary Co., 21 Fed. Kep. 331; Murray v. The F. B. Nim- 
ick, 2 Fed. Rep. 86. The questions of enrollment, license, and in- 
spection raised by the testimony hâve no materiality in the détermina- 
tion of the question of jurisdietion or the character of the boat. The 
General Gass, mpra. The City of Pittsburgh was a vessel, within the 
meaningi of the term as used in the Pennsylvania statutes and maritime 
law. The court has jurisdietion to enforce the lien of the libelantunder 
the state laws by this proceeding m rem, and the libelant is entitled to a 
decree for the amount claimed, with interest as claimed, and costs. 



The F. & P. M. No. 1. 
PlaThner et al. v. The F. & P. M. No. 1, 
(Plstrict Court, E. D. Wiscanslru April 13, 1881 • 

COLUBION— VeBSIII. AT PtBR. 

A propeller passing be^ween two other propellers, which were aground, and near a 
Bchooner moored to a pier, was caused to sheer and ooUide with the latter by the cur- 
rent created by the propeller ôf one of the grounded vessels, which was suddenly 
Btarted. Although nelther the grounded propellers, nor the tug» which were as- 
sistlng them, were at work as the moving vessel approachëd, still the appearance 
of the wàter indicated that they had just stopped working, and there was every rea- 
son to bBlieve that the efforts would be preseutly renewed. Held, that the sudden 
movement of the grounded vessel should bave been anticlpated, and the propeller 
waa In fault in passing so neàr ai to be afCected by it. 

In Admiralty. 

M. G. Krauae, for Kbelants. 

F. M. Hoytt, for rëspondent, 

Jenkins* J. rhiâ cause involveà the question of fault in a collision 
between the schooner Odd-Fellow and the propeller F. & P. M. No. 1. 
The schoonër at about 8 a. m. of the 30th of August, 1889, arrived oflF 
the port of Milwaukee with a cargo of tan-bark. Failing to obtain a tug 
outside, she sailed in between the piers of the government straight-cut 
harbor, and was made fast to the south pier at a distance of about 250 
feet from the west or inner end of the pier, and there awaited a tug to 
tow her up the river. At that time there were two propellers, the Hel- 
ena and the Massachusetts, aground in the river, heading south-westerly. 
They wereiying parallel toeach other, their stems being about 200 feet 
feom the Horth dock of the river, and the nearest boat being about 150 
feet distant from the westerly end of the south pier. There were several 
tugs rendering assistance to thèse propellers, but work had been sus- 
pended some 16 or 20 minutes before the collision. The F. & P. M. 
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No. 1 lefl her dock at 8:05 a. m. upon her usual voyage to Ludington; 
passed through the draws of three bridges without détention; and, when 
her bow was abreast the knuckle of the north piér, her helm was put 
hard a-starboard, to swing her around the bend, and she passed the stems 
of the grounded propellers at a distance of from 30 to 35 feet therefrom. 
Her bow swung well over to port; then suddenly sheered to star- 
board towards the Odd-Fellow. Her engine was at once reversed and 
backed, but before her headway could be stopped she collided with the 
schooner, striking her on the starboard bow. As the midships of the No. 
1 passed the stem of the Helena, the latter vessel set her propeller in mo- 
tion, thereby causing the current to strike the stem of the No. 1, andin- 
ducing the sheer to starboard, resulting in the collision. I am per- 
suaded by the évidence that the No. 1 was proceeding at a speed of not 
to exceed four miles an hour. The évidence is, as usual, with respect 
to a question of speed, conflicting. It, however, satisfactorily appears 
that she left her dock at 8 : 05 , and she passed the light-house at the outer 
end of the pier, a fraction over a mile from the point of starting, at 8 :30. 
She was detained by the collision not to exceed 10 minutes. Such facts, 
in tlie conflict of opinion, are controlling. 

It was thé duty of the propeller to keep out of the way of the 
Odd-Fellow. The presumption of fault is with the propeller. She 
can only be relieved from responsibilty by showing affirmatively that 
the collision could not hâve been avoided by adopting practicable pré- 
cautions. The Louisîana, 3 Wall. 164; The Virginia Ehrman, 97 U. 
S. 3Ô9. The situation of the grounded propellers was known to the 
master of the No. 1. The tugs and the propellers were not at work 
as he approached them. He knew, however, from the appearance 
of the water that they had but just stopped working. Hè testifies 
that it looked as if everything around them was in confusion and 
commotion. He saw that the efforts had not been successful to re- 
lieve the grounded vessels. He had every reason to believe such efforts 
would be presently renewed. He saw the Odd-Fellow moored to the 
pier. He knew that, if the propeller of the grounded vessel was started 
as he passed, it would cause bis boat to sheer towards the schooner. He 
knew, for hé sô testifies, that in such event he could not, bring his Ves- 
sel, havihg a headway of four miles an hour, to a stop within 300 feet. 
He should hâve anticipated the movement by the grounded propellers, 
and either by checking his speed, or by keeping further away, by a suffi- 
cient margin for safety, hâve rendered certain his ability to avoid col- 
lision. Such action would possibly hâve proved inconvénient in the 
navigation of his vessel, in swinging her around the bend; but he had 
no right to avoid such inconvenience to the injury of another. He had 
no right to corne into probable dangerous proximity. He had no right 
to take any chance whereby the property of others would be endangered. 
The Rockaway, 25 Fed. Eep. 776. A decree will be entered for the libel- 
anta. 
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Bennett ». Devine. 

{CircfwU Court, S. D. lowa, W. D. April 22, 1891.) 

1. Rbmovai op Causes— JuBisDioTioNAi. Amount— Counteb-Claim. 

Wliere tbe amount claimed in a pétition Is not sufficient to allow the cause to be 
removed to a fédéral court, damages claimed in a counter-olaim cannot be added 
thereto, so as to make out tbe jurisdictioual amount 
8. Bixx. 

TboUgh the amount of the counter-olaim is of Itselt equal to the jurisdiotlonal 
amount, défendant, having as to such claim voluntarily inroked the iurisdiotion of 
the State court, cannot claim the right of removaL 

Motion to Remand. 

P. P. Kéay and F. W. MiOer, for plaintifif. 

Flickinger Bros, and Shirley GiliUand, for défendant. 

Shibas, J. The plaintiff, a citizen of lowa, brought this action in 
the district court of Mills county, lowa, to recover damages in the sum 
of $1,950 against the défendant, a citizen of the state of Ohio. The de- 
fendant, appearing in the action, ûled a counter-claim, seeking to re- 
cover damages against the plaintiff in the sum of 83,000, and then filed 
a pétition in this court, asking a removal of the cause on the ground of 
local préjudice, the pétition averring on its face that the amount in con- 
troversy was the sum of $4,950. The order of removal was granted, 
and, the transcript having been filed, the plaintiff moves for an order 
remanding the cause. From the transcript it now appears that the aver- 
ments in the pétition for removal, that the amount involved in the con- 
troversy was $4,950, can only be sustained by adding the sums claimed 
in the original pétition and in the counter-claim. When the action was 
first brought it was based upon a cause of action for $1,950. This con- 
troversy bas not been changed, and it still remains a controversy involv- 
ing only $1,950, and no more; and hence this court cannot take juris- 
diction thereof. Défendant bas an independent and distinct cause of 
action, and the damages therein claimed cannot be added to the amount 
involved in the cause of action declared on by plaintiff in order to make 
put the jurisdictional amount. The case cannot, therefore, be properly 
removed by reason of the controversy presented in the action as it stood 
when the original pétition was filed. So far as the counter-claim is con- 
cemed, the party seeking the removal is the plaintiff therein, and the 
right of removal does not exist in favor of a plaintiff or party who bas 
voluntarily invoked the jurisdiction of the 8tate court. The case is re- 
manded at the costs of the défendant. 
v.46F.no.ll — 46 



706 FEDERAI. KBPORTBR» VoL 45. 

Land & RivERi Imp. Go. v. Bardon. 

{Circuit Court, W. D. Wiaconsin. Marqlf U, 1891.) 

1. Fedskai. Courts— Jubisdiotion—Statb Statoths. 

. An action under St. Wis, § 3186, enlarging the équitable remédies oî quieting tltle 
, and removing clonds, tnay" be brought in a fédéral court. 

3. TÀi-DBEbs — Statctb ov Limitations., 

The statute of limitations does not itt tbe case of a tax-deed preclude inqniry aa 
to, ^hether a tax was levied, or, if levied, whetlier by compétent authovity, or 
-^hBtber the tax has been paid;.but, barring thèse questions, the reoording of a 
tàx-déed valid on its face preytents any inquiry iuto the validity of the deed, or the 
regulating of the tax proceedings, aiter the lapse of the Btatutory period of limita- 
tions. 
S. Taxation— Sale in Sepabate Tracts. 

Where a quarter section of land is owned by one person, the assessment and 
sale thereof as a whole is not in violation of a statutory provision that land shall be 
assessed and sold in separate tracts. 

4. Rboisteation dp Dbbds — Index. 

Kev. St. Wis. 1858, c. 18, i 143, provides that every register of deeds shall keep a 
gênerai index, each page of whicb shall be divided into eight columns, with cer- 
tain; hea^s to the columns. Section 148 provides that the register shall make cor- 
rect entries of every instrument received for record under the respective and ap- 

. propriate heads, and the same shall be considered as recorded at the time so noted. 
Held that, though an index was Imperfeot, still, where there was nothing mislead- 
infe about it, and it fumished ait the information that an ordinarlly prudent man 

: would want to send him to the full record of tbe deed, it was sufBcient. 

In Bquity. 

Pinney & Sanbom^ {P. W. J}owner, Jr., of counsel,) for complainant. 
W. F. Bailey, (Silverthom, Hwrley, Ryan & Jones, of counsel,) for de- 
fendant. 

Bonn, J. This suit in equity is brought under a provision of thestat- 
ute of Wisconsin, (section 3186,) the complainant being in possession 
of landi to bar the title of the former owner, and compel him to release. 
The provision is this: 

"Any person having the possession and légal title to land may institute 
an action against any otber person setting up a claim thereto, and, it the 
plaintiff shall be able to substantiate his title to such land, the défendant 
shall be adjudged to release to the plaintitE ail claim thereto, and to pay the 
costs of such action, unless the défendant shall, by ans wer, diselaim ail title to 
ônch land, ànd give a relëasè thereof to the plaintiff, in which case he shall 
reoover costs, unless the court sliall otherwise order. It shall be sufBcient to 
avér in the coraplaint in such action the nature and extent of the plaintift's 
estate in such land, describing it as accurately as may be, and that he is in 
possession ttiereof, and that the défendant makes some claim thereto, and to 
dèmànd judgriient that the plaîntitt's claim be established against any claim 
b£^ the défendant, and that he be fdrèvér barred against having or claiming 
any right or title to the land adverse to the plaintiff," etc. ' 

There can be no doubt that this statute constitutes a considérable en- 
largement of the ordinary équitable action to quiet title to land and to 
remove a cloud; and it is seriously contended by the défendant that the 
remedy so provided cannot be available to suitors in thèse courts, be- 
ing an innovation upon the settled rules of equity jurisdiction in such 
cases. But this contention can hardly be sustained. It is well enough 
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Sêttied that wherc Ihe statuté bf a state enlarges a remedy in equity, or 
créâtes a uew one, not inconsistent with the fundarnental principles of 
e^ùity jurisprudence, such retoedy is opeh to suitors in the United 
States as well as in the state courts. This question was decided by the 
United States suprême court in Holland v. Cknllen, 110 U. S. 15, 3 Sup. 
et. Rep. 495, under a similaf statute in Nebraska. Indeed the Nebraska 
law was a much greater innovation th^h the statute in question, as it 
gave the action to the supposed owhér whether in actual possession or 
not; thus, in a large degree, taking the place of ah action of ejectment. 
Agâin, in Reynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. Rep. 213, a sim- 
ilar question was before the suprême court, and this gênerai principle 
recognized that, while it may be conceded that thé législature of a stâte 
ciannot directly enlarge the équitable jurisdictioh of the circuit courts of 
the United States, nevertheless an enlargement of équitable rights may 
be administered by the circuit courts as well as by the courts of the 
states. The same principle was recognized and ènforced by the same 
court in U. S. v. Wikon, 118 U. S. 86, 6 Sup. Çt. Rep. 991, and in 
Cha.pman v. Brewer, 114 U. S. 158, 5 Sup. Ct. Rep. 799. In the last 
case a Michigan statute came in question of the same ténor and substance 
as the oûe under which this suit is bronght. 

The controversy relates to the title to a quarter section of land in Doug- 
las county, in this state, to-wit, the S. E. i of section 28, in township 
49 N., of range 14 W. The complaînant relies upon two tax-deeds is- 
ued to Hiram Hayes, the complainant's grantor, one dated Septembers 
5, 1870, for the tax of 1866, recorded September 7, 1870, and the other 
issued on January 1, 1882, and recorded on January 3, 1882. The de- 
fendant relies upon the title of the original owner of the land, one James 
D. Ray, who conveyed it to James Bardon by release or quitclaim on 
March 6, 1878, who again conveyed it to the défendant on January 7, 
1887, for a nominal considération. The case turns upon the validity of 
thèse tax-deeds. If either is a valid tax-deed, it is quite évident from 
the lapse of time that the statute of limitations bas run upon it, that the 
original owner is barred, and that the complainant's title is good. It is 
something over 30 years since the original owner, or those claiming un- 
der him, has paid any taxes on the land. On the contrary, the com- 
plaînant and its grantor, Hiram Hayes, hâve paid the taxes since the 
issuing of the first tax-deed. The complainant paid Hayes for the land 
on June 2, 1883, $6,400, and took a warranty deed of conveyance, and 
has paid the taxes ever since. The évidence shows that it had expended 
on the land up to 1890, including the taxes of 1889, something over 
$12,500. James Bardon testifies that he paid Ray for his quitclaim 
deed 8100, "and perhaps more," and conveyed to the défendant his in- 
terest without money considération. The défendant relies upon show- 
ing that the two tax-deeds under which the complainant holds are void 
on their face, and therefore that tiie statute of limitations did not rur 
upon them. 

The principal objection made to the elder tax-deed is that the record 
ia Toid from not being properly indexed, as the statute requires, and this 
I believe to be the principal question in the case. If that record M a 
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valid record, and the tax-deed a valid deed on its face, then it followa 
that the statu te of limitations has run upon it as against the former owner 
and his grantees, so as to prevent any inquiry into the regularity of the 
proceedings on which such deed is founded. The record itself is prima 
fade évidence of the regularity of the tàx proceedings, but after the stat- 
ute has run this presumption becomes conclusive. Of course, if no tax 
was ever levied, or if levied by incompétent authority, which is the same 
thing, or if the tax has been paid, in such cases the recording of the tax- 
deed fair on its face does not preclude inquiry into thèse fundamental 
questions, which go to the existence of the tax itself. In such case the 
statute of limitations does not apply. But barring thèse questions, which, 
to mymind, are not to any extent for considération in this case, the re- 
cording of a tax-deed valid on its face precludea any inquiry into theva- 
lidity of the deed or the regularity of thetai proceedings after the lapse 
of three years, and makes the title under the tax-deed absolute. Such 
has been the settled law of Wisconsin since the limitation law of 1859 
was enacted. The défendant claims that the deed itself, as recorded in 
extenso on the record, is void, because it shows that a quarter section of 
land was assessed and sold as one tract. But there has never been any 
such requirement in the statute as claimed for by defendant's counsel. 
By the statute the land is to be assessed and sold in separate tracts. One 
man's farm cannot be assessed and sold with that of another man's farm, 
nor can two distinct tracts, not adjoining, belonging to the same person, 
be assessed and sold in one lump or parcel. But there is no requirement 
that a tract of land like a section or quarter section , ail belonging to the 
same person, shall be assessed and sold by the smallest governmental di- 
visions, which is that of 40 acres. It has been the custom always in 
this State to assess a pièce of land of the same gênerai character, contigu- 
ous, and aU belonging to the same person, in one tract, without subdi- 
vision, whether a 40 or 80, a quarter section, a half section, or a section. 
A quarter section of land is itself a separate parcel, just as much as a 40- 
acre tract, apd has been so regarded and assessed from the earliest pe- 
riod. It is sp recognized by the statute. As early as in 1849 the stat- 
ute, in giving the form for the assessment of lands, recognizes thèse gov- 
ernmental divisions of land into sections, half sections, quarter sections, 
80-acre tracts, and 40-acre tracts. The same divisions are recognized 
again in the Revision of 1858, and in Taylor's Statutes of 1871. Chap- 
ter 154, Lawsl869, (section 1048, Rev. St. 1878,) provides that no as- 
sessment of real property which has been or shall be made shall be held 
invalid or irregular, for the reason that several such tracts or parcels of 
land bave been assessed and valued together as one parcel, and not sep- 
ara ted, when the same are contiguous and owned by the same person at 
the time of the assessment. This provision, in terms, applies to assess- 
ments made previous to the passage of the act, as well as after, and sim- 
ilar provisipnshave been held valid by the suprême court. See Meade 
v. Gilfoyle, 64 Wis. 18, 24 N. W. Rep. 413; Smùh v. Gleveland, 17 Wis. 
556; Selsby v. Redlm, 19 Wis. 17j EMe v. Brmm, 31 Wis. 405. But 
there is no need for the complainant to invoke the aid of this statute in this 
case, as hère the quarter section assessed, as one tract was undoubtedly 
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sucb within the meaning of the law. The décisions in other states are 
quite conclusive on this subject. See Martin v. Cole, 38 lowa, 141 ; Gor- 
Un V. De Wolf, 25 lowa, 125; Bulkley v. (Mhnan, 32 lowa, 461; Wea- 
verv. Grant, 39 lowa, 295; Pettmv. WaUace, 29 Ark.486; Cooley, Tax'n, 
403; PeopU v. (Mvmoeïï, 44 Cal. 620; People v. Morse, 43 Cal. 534; SpeU- 
man v. Curtmius, 12 111. 409; Bames v. Boardman, 149 Mass. 106, 21 
N, E. Rep. 308; Sanb(ïm v. MiieOer, 38 Minn. 27, 35 N. W. Rep. 666. 

There are no other objections to the deed itself as record ed that I care 
to consider. It seems to be fair and valid in ail respects on its face. 

The principal contention is in regard to the index to the main record. 
This, it is claimed by the défendant, is insufficient and void, and there- 
fore that the deed was never recorded. To appreciate the significance 
of this contention it should be noted that a tax-deed in this state has no 
validity unless recorded. The law also provides that the register of deeds 
shallkeep an index of ail conveyances, and the suprême court has held, 
in Lombard v. Culhertson, 59 Wis. 433, 18 N. W. Rep. 399, that an in- 
strument is not to be considered as recorded, so as to be constructive no- 
tice, and, in case of a tax-deed, that the statute of limitations does not 
begin to run, until the proper entries are made in the index; so that if 
complainant's deed has not been indexed, though properly recorded in ea^ 
tenso, it can claim nothing for it. But the facts are that the deed was 
indexed by the register, but originally in a rather imperfect manner, as 
wiU appear from an examination of a photographie copy of the index in- 
troduced in évidence, and hereto attached; and the difiiculty with the 
defendant's case is that, in making this contention, it is obliged to run 
counter to the décisions of the suprême court of Wisconsin, and to ask 
this court to disregard them, — a thing which cannot well be done in a 
case like this, depending upon local law. The Revised Statutes of 1858 
provided (chapter 13, § 142) that ^'every register of deeds shall keep a 
a gênerai index," e^ch page of which shall be divided into eight columns, 
with heads to the columns, as follows, to-wit: 



Time of ré- 
ception. 



Name ot 
grantor. 



Name ot 
grantee. 



Description 
ol land. 



Name of 
Instrament. 



Voinme and 

page where 

recorded. 



To whom 
delivered. 



Fées re- 
ceived. 



Section 143 provides that — 

"Such register shall make correct entries in said index of every instrument 
or writing recelved by him for record under the respective and appropriate 
heads, enteringtbe names of the grantors in alphabeticalorder; and he shall, 
immediately upon the receipt of any such instrument or writing for record, 
enter in the appropriate column, and in the order of time in which it was re- 
ceived, the day, bour, and minute of réception, and the same shall be consid- 
ered as recorded at the time so noted." 

In this case the pages of the book provided for the register seem to 
hâve been divided into eight columns, but the headings were not iden- 
tical with those named in the statute, but something like this: 



Description. 



Sec. 



TowD. 



Bauge. Vol. Pages. To irbom delivered. Fées. 
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■ The lines dividing tlielcoluhinsare, in the original record, wMch 
waS in évidence, some of thêta, very faint, and in the photographie copy, 
as will be seen, almost undiscerni-blé with the nakedeye. The register, 
in large part, seems ta hâve disregarded the division into columns from 
the start. The particular description of subdivisions of land occupies 
the entire space devoted to that purpose, and ruiis ovèr into the columns 
marked "Sec," "Town," and "Range." In some places the number of 
the section, town, and range are in the appropriate columns. In other 
cases thèse are crowded towards thé right-hand part of the page, to give 
room for the fractional descriptions. The désignation of "Pages" is 
crowded also to the right, and cornes mainly into the columns headed 
"To whom delivered;" so that there are but two columns that seem to 
be preserved in their original integrity. Thèse are the ones headed 
"Vol." and "Fées," though the désignation of the person to whom de- 
livered is almost wholly within the proper column. The entry of the 
tax-deed in question i^ as folio ws: 

"South-east i* 28 49 14.1 " " 378. 379 H. Hayes 1.00» 

The description of the quarter seems to hâve been begun so far towards 
the right as to crowd the désignation of "Sec." "Town," "Range," and 
"Vol." eachout of their respective columns towards the right side of the 
page. The ditto marks ( " " ) designate the title of the instrumentas 
a"tax-deed," marked at the head of the column under the title "Range." 
The figures designating the pages are under the left-hand portion of the 
heading "To whom delivered." The name of the person to whom deliv- 
ered is in the proper column, but crowded to the right-hand portion of 
the column. The désignation of fées is in the proper column, and the 
désignation of the volume is nearly in the right place, but crowded a lit- 
tle to the right. Taking the page as a whole, the judgment of the court 
is that any une who wôiild be misled by it would be misled willfully. 
Though the description of the land is not as fuU as would be made in a 
deed, any one not an expert in such matters, but at ail accustomed to 
our usual method of describing lands, would read it correctly at first 
glance. Though the index is imperfect, there is nothing misleading 
about it, and it furnishes ail the information that an ordinarily prudent 
man would want to send him to the full record of the deed. My belief 
is that, with one exception, any person seeking for the truth, and hav- 
ing no preinclination tobe misled to his own interest, would read this 
entry without ihought or study in this way: "South-east quarter of 
section twenty-eight, : iii towhship forty-nine north, of range fourteen 
west, recorded in volume one of tax-deeds, on pages 378 & 379, deliv- 
ered to H. Hayes; fées $1.00." The exception is that the désignation 
of the range as "west" instead of "east" would be read in from the per- 
son's knowledge that range 14 west is in Douglas county, and range 14 
east is not. If he has any reason for doubt in regard to the description, 
he bas full means hère for guiding him to pages 378, 379, of volume 1 
of Tax-Deeds, where the deed is recorded in full, and where ail doubts 
would be resolved. 
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It was never intended that the index should be as full and complète 
as the instrument itself. The purpose evidently is to give a brief and 
ready notice to ail persons of the conveyance, and the place where the 
full record thereof may be fotind; and it is not compétent nor allowable 
for a person in such circumstances to shut his eyesj and remain will- 
fully ignorant of facts fairly within his easy reach, simply because of 
informalities of the kind presented by this record. This statu te has re- 
ceived from time to time a very libéral, but to my mind jnst and proper, 
construction by the suprême court of this state, and those décisions are 
binding upon this court. It would be absurd to say that suitors in this 
court should not be govemed by the same rules as suitorS in the state 
court in regard to the sufficiency of a record under the same statute of 
the state. The following cases seem to me to be quite décisive of this 
question: Shove v. Larsen, 22 Wis. 142; Sexton v. Appleyard, 34 Wis. 
235; Pmgrfev. Dunn, 37 Wis. 449; Oconto Co. v. Jerrard, 46 Wis. 317. 
In lowa and other states the ruling has been the same. See Jones v. 
Berkshire, 15 lowa, 248; Emigrant Co. v. Oall, 22 Fed. Rep. 765; Ldby 
V. Wolf, 10 Ohio, 84; Merrkk v. WaUace, 19 111. 486; Doyle v, Teas, 4 
Scam. 250; Bameyv. LitUe, 15 lowa, 527. In 1875, under the author- 
ity coiiferred by an act of the législature of Wisconsin, passed in 1860, 
(chapter 201, Laws 1860,) providing that when public records should 
become dilapidated it should be th» duty of the board of supervisors to 
cause copies to be made and certified, this original index in the regis- 
ter's oflSce was copied, and this copy was the one in common use from 
1876 ever after, the original index being kept in the vault, but where it 
could be seen and examined by those wishing to do so. The defects 
complained of in the original index were correCted in this copy, and, if 
we should assume that the original index is insufficient, it seems quite 
évident that the record of the deed would be good from the time of the 
perfeeting of the copy in 1875. There is no doubt under the authori- 
ties that the register, without any spécial authority, would hâve power 
to correct any mistake or defectin his own record; : Lombard v. Culbert- 
8on, supra. So that, in any view, I do not see that the informalities 
complained of in the original record index hâve resulted, or could hâve 
resulted, in any injury or préjudice to the défendant. If the record of 
the first tax-deed to Hiram Hayes is valid, as I think it is, it being 
more than 20 years since it was recorded on September 5, 1870, that the 
statute of limitations has run upon it against the original owner and his 
grantees, so as to bar his title, seems self-evident from a reading of the 
statute; and the statute has received such ample and repeated interpréta- 
tion at the hands of the suprême court of the state that it seems rather 
surprising that any contention should be made in regard to it. See 
chapter 138, Laws Wis. 1861. The effeqt of the statute is to eut off ail 
inquiry into the title or the regularity of the proceedings on which the 
deed is founded, so that defects in those proceedings which might 
otherwise avoid the deed cannot be made avaiîable. If a tax has been 
levied by compétent authority, and bas not been paid, a valid record 
and the running of the statute shuts out aU inquiry into the regularity 
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of the proceedings in other respects, and bars the former owner's rights. 
The statute, as applicable to a case like this, bas been so often construed 
and 80 long settled that it seems quite needless to go over the ground at 
tbis late day, and I shall content m y self by a brief référence to some of 
the cases which in my judgment furnish the rule for the one at bar: 
Edgerton v. Bird, 6 Wis. 527; Falkner v. Dorman, 7 Wis. 388; Knox v. 
Cleveland, 13 Wis. 245; Parish v. Eager, 16 Wis. 532; S«'am v. Qom- 
stock, 18 Wis. 463; Sprecher v. Wakdey, 11 Wis. AS2; HiU v. Kricke, Id. 
442; Deaw v. EarleU, 15 Wis. 100; Whitney v. Marshall, 17 Wis. 174; 
Chmnisohv. Hoehne, 18 Wis. 268; Lamence v. Kenney, 32 Wis. 281; Wood 
V. Meyer, 3fr Wis. 308; Ownto Go. v. Jerrard, 46 Wis. 317. See, also, 
Coleman v. Lumber Go,, 30 Fed. Rep. 317, where the United States cir- 
cuit court for the eastern district ofWisconsin foUowed thesame rule laid 
down in the foregoing cases. 

There were some other questions raised on the hearing as to right of 
the plaintiff, having ah oiSce and doing business in Wisconsin, but be- 
ing chartered under the laws of New Jersey, and having an ofBce in that 
state and in New York city, to sue in the fédéral court, and as to the 
jurisdiction of the town of Superior, in Douglas county, to levy the tax, 
which hâve ail been fully considered by the court, and the objections 
made by the défendant held insufficient. And I do not find it neces- 
sary to pass upon the validity of the second tax-deed to Hiram Hayes. 
The first deed being valid, and the deed in connection with the running 
of the statute upon it giving title to the grantee, the taking out of a sec- 
ond tax-deed to strengthen his title was unnecessary and of no effect, 
and operated as a payment of the tax on the land. 

There, will be a decree in favor of the complainant. 



RUTHEEFOED V. MASSACHUSETTS MuT. LiFB InS. Co. 

{CireuU Cowrt, S. D. New Tork. April 8, 1891.) 

Plbdgb— Remasb op Equitt— Considération. 

Plaintlfl had pledged certain securities to défendant to secure the payment of a 
note. Upon non-payment at maturity, défendant advertised the securities for sale 
at auction. TTpoD plaintiff's représentations that he was unable to pay the debt at 
thàt time, aind that the seourities, which were of unoertain value, and had no market 
price, wouid not realize any considérable sum If sold at forced sale, défendant ac- 
cepted a transfar of them, with the undertaking on its part to sell them at private 
sale at the best terms obtainable, and, af ter paying the debt and expenses, to pay 
one-half the net surplus to the plalntiffl. Af ter nearly two years, during which plain- 
tiff was unable to obtaiu any priée at which he could realize any surplus, défendant 
sold them for a sum somewnat in excess of the debt and interest. Held, that such 
a release of the plaintiff'g equity of rédemption, made at a time subséquent to the 
original pledge, is not invalid, and that the undertaking of the défendant to seL 
the securities at private sale was a sufflcient considération to support It. 

In Equity. 

William W. Gook, for complainant. 

James L. Bishop, for défendant. 
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Wallace, J. This case turns upon the légal effect of the agreement 
between the parties of the date of December 9, 1887. The theory of 
the plaintififs bill is that he is the pledgeor and the défendant the pledgee 
of the securities described in that agreement, and as such is entitled to 
redeem upon payment of the indebtedness for which the securities were 
pledged as collatéral, when the amount is found due upon an accounting 
between the parties as to dividends received by the défendant and payments 
made by the plaintiflf subséquent to December 9, 1887. The theory of 
the défendant is that by the agreement of December 9th the previous re- 
lations of the parties as pledgeor and pledgee ceased, and the défendant 
became the owner of the securities, and that thereafter its only obligation 
to the plaintiff was to account to him for one-half of any surplus it might 
realize upon a sale of the securities beyond the amount of the plaintiffs 
indebtedness and its own disbursements and expenses on account of the 
securities. 

The proofs show the foUowing facts: In November, 1884, the 
défendant loaned to plaintiflf $15,000, and took bis note payable in 
six months, and as collatéral the plaintiflf pledged to défendant the se^ 
curities in controversy. The plaintiflf waa unable to pay the note when 
it matured, and the time of payment was extended by the défendant 
until December, 1886, when the défendant advertised the securities for 
sale at public auction. In the mean time the défendant had advanced 
fnrther moneys to the plaintiflf, for which it held bis note and the securi- 
ties as collatéral. The plaintiflf being in default, the défendant again 
advertised the securities for sale at public auction, the sale to take place 
at Springfield on November 19, 1887. At the request of the plaintiff 
the défendant snspended the sale until a later day. On the day before 
the securities were to be sold the plaintiflf called upon the oiBcers of the 
défendant, represented his inability to pay bis notes, or get the loan 
transferred, or sell his securities, as he had hoped to be able to do, and 
proposed to transfer the securities to the défendant, if the latter would 
release him upon his notes. The securities were of uncertain value and 
had no market price, and the ofiSeers of the défendant considered it very 
doubtful whether any considérable sum could ever be realized from them; 
and they told the plaintiff this, and informed him that they preferred 
to sell the securities for what they would bring, and look to him for the 
balance. The plaintiff then suggested that the securities would not bring 
much at forcèd sale, and probably if they were not sold, and he remained 
interested in them, he might be able to make an advantageous sale; and 
he then proposed to transfer the securities to the défendant, upon the 
agreement that if the défendant should realize out of them more than its 
debt he should hâve one-half of the surplus. The oflBcers of the de- 
fendant assented to this proposition. The amount owing by the plain- 
tiff was ascertained and agreed upon at $18,280, as of the ârst day of 
January next ensuing. The agreement was then drawn up and executed. 
It reads as foUows: 

"In considération of the agreements hereinafter contained on the part of 
tbe Massachusetts Mutual Life Insurance Company, I, Jobn W. Butberford, 
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hereby sell, transfer, and assign to said company ail my right, title, and inter- 
est iji or to the fi ve hundred shares of the St. Joseph Water Company stock, 
(certificate No. 22,) and one hundred and twenty-flve shares of the Aiistin 
Gàs-Light Conipany's stock, (certiScate No. 27,) pledged by me to said com- 
pany as collatéral to my indébtedness tb it. In considération of the aforesaid, 
said company agrées that upon the ailtimate sale of said stock by it it will ap^ 
ply t^e proceeds, — ^^iraf.topaysuch properexpensea as maybe incurred by it 
in connection with said stock; second, to pay ail sums paid out by it, or which 
may hereàfter be paid eut by it, ou account of said stock, or to protect its 
interest tiierein; thirà, to apply the balance upon said Rutherford's indébt- 
edness tb it, principal and interést ;/0MriA, to pay one-half of any and ail 
sums sô received after making the payments and application aforesaid to said 
John W. Rutherford^ 
"DaiëdatSpmigfieîd, Massai this9thdaypfDeGember,lSS7." 

The aotes of the plaintiff wèïe not surrendered to him, nor was any- 
thing Kiid specifically by him or the ofBcers of the défendant as to ex- 
tending his time for the payment of his indébtedness. The securities 
were not sold at aiictioni and in October', 1889, the défendant sold them 
tô onè Chew for the pricé of $20,903» • Notice of the proposed sale was 
not gîV6a to the plaintiff. The sale was a bona fide sale, and the price 
obtained was the best the défendant could obtain. During the perîod 
of nearly twO' years ibat had elapsed since the agreement of December 
9th, the plaintiff had been unable to find a purchaser for the securities 
at a price at which hecottld reialiïe any surplus, and during that time 
he did not communiciate wiïh the défendant. No proceedings were 
taken by the défendant totenforce the notes of the plaintiff during that 
period. 

Upon thèse facts the plaintiff is not entitled to any relief. By the 
agreement of Debember 9th he released his equity to redeem the securi- 
ties, and the parties : substituted thé relation of vendor and vendee for 
that of pledgeor and pledgee. Such is the plain meaning of the agree- 
ment when its language is read in the light of the extrinsic circumstances 
surrounding its exécution. Unless it was intended by the parties to 
hâve this effect, there was no conceivable reason for making it. If there 
was a suffioi«nt considération, and the transaction was free from oppres- 
aioui on the part of the défendant, and was deemed at the time to be for 
the beat interests df bôth parties, the agreement is not obnoxious to any 
rule of laW or equity. As in the case of a mortgage, so in a pledge, the 
equity of rédemption of the debtor cannot be waived or surrendered by 
any stipulation of the parties made «t ihe time of the original contract. 
The courts hâve always asserted this doctrine as one necessary to the 
protection of the debtor who, undêr the pressure of necessity, and in the 
hope of saving a forfeiture by meeting his obligation at maturity, might 
be coûstrained to submit to ruinotis terms as the condition of a loan. 
But there is nothing in the policy of the law which forbids a subséquent 
release of the equity of redenaption, though the transaction will be jeal- 
ously scrutinized, in order to prevent any oppression of the debtor. The 
law is stated in Jones, Pledges, § 555, as follows: 

"Tbe parties may at a time subséquent to the pledge agrée that the créd- 
iter shali taketbe ptedge in satisfaction of thedebt, and their contract to this 
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efiEect, if clearly proved, will be enforced, They may alao agrée that the cred- 
itor may sell the property at a stipulated priée, or, may liimself take the prop- 
erty at that priée, and crédit the pledgeor with the amount." 

There was a sufficient considération for the agreement in the aban- 
donment of the pending auction sale of thC: securities, and also in the 
new obligations which the défendant assumed towards the plaintiff. Be- 
fore making the agreement, and while the relation between the parties 
was merely that of pledgeor and pledgee, the défendant was under no 
obligation to sell the securities, or attempt to do so. It could bave re- 
tained them, and, while inert, could bave enforced payment of the debt 
from the plaintiff bj' suit. Its whole duty to plaintiff would hâve been 
discharged by keeping the securities ready to be delivered to him upon 
the payment of the debt for which they were pledged. But by the new 
agreement it assumed the active duty of making a sale of the securities 
for the benefit of the plaintiff. The stipulation by whioh it undertakes 
to make a specified application of the proceeds "upon the ultiraate sale 
of said stock by it" implies an obligation on its part to exercise the power 
of sale, {Jmies v. Kent, 80 N. Y. 585;) and the provision whereby the 
plaintiff is to hâve one-half of the net surplus arising from the sale cré- 
âtes an obligation by the défendant to exercise an honest discrétion, and 
act with a reasonable regard to the interests of the plaintiff in making the 
gale; and it cannot be doubted that for any breach of that obligation the 
plaintiff would hâve a remedy. The language of the instrument is in^ 
consistent with any other understanding of the parties than that the 
former relation between them should cease, and the défendant should 
thenceforth hâve the unqualified title to the securities, and the plaintiff 
hâve merely a contingent interest in their proceeds, or a remedy against 
the défendant tbr a failure to perform its duty in selling it. It does not 
contain any suguestion that the securities are to be held by the défendant 
as collatéral, nor any condition whereby the absolute transfer on the part 
of the plaintiff is to be avoided upon payment of the debt. On the other 
hand, by providing that the défendant is to hâve one-half of the proceeds 
of the sale after the debt and disbursements are satisfied, the défendant 
is authorized to sell the stock, notwithstanding previously the plaintiff 
may hâve paid the debt and disbursements. 

The testimony of the plaintiff to thé effect that before he signed the 
instrument he was promised by the ofEcers of the défendant that they 
would notify him before selling the securities is not crédible, and, if it 
were, cannot be permitted to qualify the terms of the instrument, or any 
of the conditions implied from what is expressed. The right of the de- 
fendant to sell the stock at its discrétion, and deal with its owner, being 
expressly manifested by the language of the instrument, cannot be cur- 
taikd by oral évidence of an antécédent promise into one to do so upon 
giving the plaintiff notice. An instructive authority in point is Eightm 
V. raj/tor, 98 N. Y. 288. 

There is nothing in the circumstances of the case to impugn the fair- 
ness and reasonableness of the agreement. It was manifestly made in 
the interests ofboth parties, and in the expectation tha.t a salé could be 
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made at a future time, and by private negotiatîons, by which more 
could be realized than at the pending auction sale. Upon the proofs 
there seems to be no reason to doubt that it bas been carried out in good 
faith on the part of the défendant. 
The bill is therefore dismissed. 



Pabker p. Weay et al., County Court Judgea. 
{Circuit Cowt, W. D. Missouri, W. D. April 4, 1891.) 

CONTBAOTS— MCNIOIPAL BONDS— SPBCWIO PbISFOBMANCE. 

Where the complalnant entered into a oontraot with défendant county by whioh 
heWBs to secure the surrender to défendant of certain old bonds and coupons is- 
sued by certain townships In aid of a railroad, and to satisfy ail outstanding judg- 
méùts on such bonds and coupons and to hold tbe townships harmless agalust such 
indebtedness, and was to reçoive therefor $150,000 in new bonds, complainant's 
undertaking extends only to obligations of the townships themselves, and does not 
include judgments rendered on bonds Issued by the county without authority of 
lawto take up overdue interest coupons on such township bonds. 

In Equity. 

This is a bill for spécifie performance of con tract entered into between 
the complalnant and the respondent county, of date September 7, 1887. 
The substance of this contract is as follows: That the respondent county 
court should issue and .ddiver to complalnant 150 bonds, of the dénomi- 
nation of $1,000 each, amounting in ail to $150,000, payable 30 years 
after date, redeemable at the option of the payer at the end of 20 years, 
to bear interest at the rate of 5 per cent, per annum, evidenced by cou- 
pons, etc., payable annually at a given bank in the city of New York, 
said bonds to bear date November 1, 1887; in considération of which 
the complalnant agreed on his part to surrender and deliver to the re- 
spondents $150,000 in old bonds and coupons ànd interest thereon, and 
as much more as he may bave on hand, (such bonds, etc., being origi- 
nally issued by said county on behalf of Grand River township in said 
county, to aid in the construction of certain railroads;) and should also 
cause to be entered satisfaction ofjudgments rendered against said town- 
ship on said bonds and interest, on the records of the courts where such 
judgments may be entered; the respondents to deliver such new bonds, 
and make the exchange on a basis of 60 cents in new bonds for every 
one dollar in old bonds, coupons, judgments, and accrued interest thereon, 
which complalnant might surrender to respondents; and the respondents 
agreed to make further exchange upon the above basis whenever the 
complalnant should présent any of the above-described old bonds and 
coupons, or présent évidence of having satisfied judgments on the same. 
Should the complalnant be unable to so deliver and surrender ail 6f said 
bonds and coupons, and cause ail judgments against said township to be 
satisfied by January 1, 1888, then the complalnant was to surrender and 
deliver to respondent county a suflBcient amount of said indebtedness to 
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reduce the sarae to the lowest possible figure; and the respondents were 
to retain in their possession a sufRcient amount of said new bonds to 
amount to $110 for every $100 of old indebtedness for which said town- 
ship is liable, and deliver the remaining new bonds, if any, in their 
hands to the complainant. "It is understood that the bonds, coupons, 
and judgments heretofore mentioned consist of the outstanding and un- 
paid original honds and coupons issued by the county court for and on 
behalf of said Grand River township to aid in the construction of certain 
railroads, but does not include the funding bonds issued under chapter 
83 of the Revised Statutes of 1879." The contract then provides for the 
respondent's continuing to make résistance as theretofore to the payaient 
of said indebtedness at the coSt of the complainant, with a further stipu- 
lation for paying complainant out of said $150,000 certain costs. The 
complainant further stipulât ed, in considération of the premises, to pay 
ail the accrued costs for which said township is liable by reason of the 
institution of any suit to obtain judgments on any of said bonds, etc. , as 
well as ail costs which may hereafter accrue in any suits against said 
township instituted upon any of said old bonds and coupons, and costs 
of mandamus proceedings, etc., and to release ail judgments, either here- 
tofore rendered, or any that may hereafter be obtained, against said 
township, on any of said old bonds or coupons, and hâve satisfaction of 
record duly entered thereof. "The true intent of this contract is that 
for the 150 bonds of the dénomination of $1,000 each, delivered to said 
party of the first part, (the complainant,) he, the said party of the first 
part, wiU protect and hold harmless the toWnship of Grand River, in Cass 
county, Mo., against ail of their old railroad indebtedness, which origi- 
nally consisted of bonds and coupons, and protect said township against 
ail judgments rendered thereon, and against ail costs accruing in any suits 
or proceedings instituted on any such bonds, for which said township is 
now or may hereafter be liable. It is further agfeed that said party of 
the first part shall use due diligence in securing and surréndering to 
said party of the second part ail the bonds, coupons, or judgments on 
same, of the old indebtedness of said Grand River township; but should 
said party of the first part fail to secure ail of said indebtedness by the 
2d day of October, 1893, then if no suits be pending against said party 
of the second part for the collection of any of said old bonds and coupons, 
and no unsatisfied judgments existing against said second party, the said 
second party shall deliver over to said first party ail the remaiiiing new 
funding bonds remaining in their hands, said old bonds and coupons 
being by that time outlawed and valueless. The contract tô be nUll and 
void unless ratified by the qualified votera," etc. There is a like con- 
tract respecting the indebtedness of Camp Branch township, with the 
exception of the proportion of new bonds to the old bonds or indebted- 
ness to be exchanged. After the exécution of thèse contracts the county 
court duly submitted the matter of ratification to the qualified voters of 
said townships, who duly approved the same. The new funding bonds 
were duly prepared and executed by the county court, and the complain- 
ant proceeded to take up, and presented for sufrènder, âll the otitëtand- 
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ing indebtedness of said Grand River township as he clnims, with the 
exception ofabout |3,E00 in amotitot, and ail of the indebtedness of 
Camp iBranoh township. ; The respondents hâve deliveted to compkinant 
$115,000 in nelw bonds on accountof Grand River township, and also 
withhold part of the niew bonds on account of Camp Branch township. 
The bill asks thatrespondents be required to fully. perform said con- 
tracts, with the exception of the said amount of the outstanding claims 
against said Grand River township. The substancig of respondents' ré- 
sistance to this action is predicated: of the foUowing state of facts: In 
Ootober, 1871, after said township bonds had been issued and sold, the 
county court made an order. reciting that certain of the coupons on said 
bonds Wiere past due and unpaid,' and that for the purpose of maintain- 
ing the crédit of the county it ordered that there be issued county fund- 
ing bonds, for the benefltof Camp Branch township, in the dénomination 
of $500 each, to the atnount of $8,000, with coupons, and like bonds 
with coupons, for the benefit of Grand River township, to the amount 
of $14,000, for the payment of the said past-due coupons of interest. 
Said bonda purported on their face to be obligations of the county, and 
not thosQJof the townshipa. Thèse bonds were placed upon the market, 
and puîohasçd by innocent, boiiafide parties. On their maturity suits 
were institated thereofl in the United States circuit court for this district 
at Jefferson City. It was: found by the court, on the évidence before it, 
that said: bonds were so issued bysaid county court for and on account 
of said townships to pay interest on their indebtedness; that the county 
court had no right to thUiS saddle upon the county at large the debts 
■which of right and Jawpertained alone to the respective townships. 
But as the bonds on their face purported to be the obligations of the 
jounty, and were funding bonds which the county might under certain 
oircumstancegby law issue, and the same were purchased in market 
jvert, without^ny notice to the purchaser of their real considération, 
^udgment.went against the county theretor in 1874. Thèse judgments 
hâve neveriibeen satisfiedby the co.Unty, or any one for it. It is claimed 
by respondçntsthat thèse judgments are within thè termsof the contract 
with ,complainant, and that until the same are satisfied by him he is not 
«ntitled to the; delivery of the amount of such new bonds as represents 
thçproportioïï of said judgments. 
: IFm. «S. iSA«i,:for compJainant. 
Wm. L. JoivroUi «/«we» T- Bumey,&nd J. F. Lynriy for respondents. 

i , FmhiF»;Ji,(flfter statmff^fact$ as ahove.) Thesingle question on the 
Jfjregoing state of facts to be determined is whethet or not the judgments 
against Cass county on account of the funding bonds issued by it to pay 
interest on. the township bonds comte within the purview of the contract 
between complainant and the county court. Each of the parties bas 
taken dépositions as to certain conversations had between them prior and 
Bp.to thetiineof the exécution of, the contract, and Qthermatterswpats, 
for thepurpoge of ahowiug whatîitheir respective understandings were as 
tO; thei8<;opg>and ext^nt of the coutja^t; , It appears that at the time the 
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contract was entered into the.county justices did not know of the con- 
sidération ofthe bonds on which judgments had been taken 13 years be- 
fore against the county. As there is no latent aœbiguity in the terms 
of the contract, and the whole contract between the parties was reduced 
to writing and formally executed and delivered, it is presumed, as a 
matter of law, to contain the whole agreement between the parties. And 
I discover nothing whatever to take it eut of the opération of the well- 
recognized rule of law that ail anterior negotiations and understandings 
between the parties are presumed to be merged in the written contract, 
and that nothing can be taken from or added to its express terms, rior 
can they be varied or modified, by paroi évidence. The answer is not 
framed so as to présent any issue of frâud or mistake in the^ exécution 
of the contract. The county court accepted and spread this contract on 
its records, as they were required by law to do. It is, thereforet »' 
solemn written compact, and as such it must speak for itself. Looking 
at this contract in its entire seope and essence, its manifest purpose was 
tO: wipe out the old indebtedness of the townships, whether in the form 
of bonds with coupons, or judgments against them. It was tbedébtsof 
the townships owing on account of the old bonds originally issued by 
the county on their behalf, and not for any debtof or claim against the 
county as such, which was and is the subject-matter of this contract. 
The spécifications of the contract are singularly strikiag in this respect. 
Itis the "exchange ofnew bonds * * * for old bonds, coupons, and 
judgments on same, (said bonds, etc., being originally issued * * * 
for and on behalf of said township to aid in the construction ofthe St. 
Louis and Santé Fe Railroad." Thenagain: "In old bonds, coupons 
and interest thereon, or judgments renderèd against said township on 
said bonds or coupons; or both." Then, in summing up as to what is 
the purpose of the contract, itis said: "It is understood that the old 
bonds, coupons, and judgments heretofore mentioned, cohsist of the out- 
standing and unpaid bonds and coupons, and judgments on the same, 
issued by said county for and on behalf of said township to aid in the 
eohstruction of" said railroad. And again, further on, it récites that 
^'said party of the first part agrées to release ail judgments, either here- 
tofore renderèd, or that may hereafter be obtained, against said town- 
ship on any of said bonds or coupons." It winds up with a restatement 
ofithe true import of the contract. It is to protect and save harmless 
the township "against ail of the old indebtedness, which consists of bonds 
andxoupons, and against aUjudgments thereon, andcosts;" from which 
it; is mo.st manifest that the bonds to be taken oare of by Parker are the 
old bonds of the townships, — no funded or new bonds; and the judg- 
ments to be satisfied by Parker are judgments upon said township bonds, 
and judgments against thé townships, or such judgments as are en- 
forceable, as such, against the townships. As. was well known, presum- 
ably, to the contraoting parties, judgments on township bonds, while 
they go against the county, are not county debts, and the judgment spéci- 
fies that the same is to be collected by levies on the taxable pToperty of 
ihe township, and it is not énforceable against the body of the county. 
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The judgment in question was rendered against the county as such, and 
was declared to be a debt of the county, enforceable as such. It was 
not, therefore, a judgment against the township, or against the county 
for and on behalf of the township. The county has no judgment over 
against the township on account of this judgment against it; nor, indeed, 
could it, if at ail, obtain any judgment until it has paid and salisfied the 
judgment against it, on account of its assumption for the township. In- 
deed, I am unaware of any law which would enable the county to main- 
tain an action against one of its township subdivisions on account of a 
debt voluntarily assumed and paid by the county for the township con- 
stituency. It was not ohly a voluntary payment of a debt not owing by 
it, without the solicitation of the debtor, but a payment of a debt for a 
subdivision of the county, where there was no agent or lawful représent- 
ative of the subdivision to consent thereto, and no power lodged in any 
one to ratify the act on behalf of the quasi municipality. The county 
court is not authorized by statute to make a levy on the taxable prop- 
erty of the township for such a claim. It is only empowered by statute 
to make an assessment and levy for and on behalf of the township to 
pay interest and principal on its bonds issued in aid of railroads, or to 
enforce the payment of a judgment on such bonds and coupons, when 
such judgment is against the county for and on behalf of the township. 
It was the obligations, existing, vital, and enforceable, of the township 
which the complainant undertook to protect and satisfy, and not the 
voluntary and unauthorized assumption of obligations of the township 
by the county. As to the latter the complainant has the rightto appeal 
to his contract and say, m hoc fœdere non vmi. It cannot be said with 
légal exactness that it is within the equity of the contract that Parker 
should save the county of Cass from its liability on the judgments against 
it on account of its unauthorized iassumption of part of the township ob- 
ligation. For it must be kept in mind that the county of Cass, as such, 
was not contracting for itself and for its protection. It was acting for 
and on behalf of the townships, to enable them to get rid of their town- 
ship debts springing from the subscription to the railroads, and judg- 
ments against the townships incident thereto. The contract was made 
subject to the ratification of the townships, as it was for their benefit and 
on their responsibility. Any equity, therefore, which could possibly be 
invoked would be in favor of the township and not the county; and 
as the county has no claim against the township which it can enforce, 
what equity has the township against Parker which the county, under 
this contract, has the right to interpose? The whole power of the county 
court to make such railroad subscription and issue such bonds on behalf 
of the township being conferred by the spécial act of the législature, (Laws 
Mo. 1868, p. 92,) we must look to the spécial enabling act to ascertain 
the extent of the authority, of the county court and the liabilities of the 
towiiship connected with the making of such subscriptions and the is- 
suing of bonds in payment thereof. No authority is to be found in the 
statute for the action . of the county court in issuing the funding bonds 
totakeuptheinterestcouponsonthetownship bonds; and, inconséquence, 
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no provision is found by which the county can reimburse itself for such 
assumption. The quasi municipal subdivision of the county known as 
a township is precisely what the législature in this respect bas made it, 
possessed of no powers or faculties, an<i subject to no incidents or lia- 
bilities, other than those prescribed in the enabling act. It is not, there- 
fore, perceivable how any court, whether of law or equity, can enforce 
a claim of the county against the township on account of the bonds 
voluntarily issued to fund the accrued interest on the townships debts, 
even should the county ever satisfy the judgnaent against it. The ac- 
tion of the county court in that transaction was violative of its trust, as 
the représentative of the county; and, whatever may bave been or may 
be the rights of the constituency against the wrongfui act of the justices 
of the court, a court of equity, no more than a court of law, can create 
out of their wrong a binding obligation against the township. A court 
of equity capnot make a contract for parties, and then make a law to en- 
force it. While the granting of a decree of spécifie performance is said 
to rest in the discrétion of the chancellor, this is a sound judicial dis- 
crétion, and not one to be arbitrarily exercised or arbitrarily refused. 
When it is ascertained that the contract is founded on a valuable con- 
sidération,, its mutual enforcement practicable, and its enforcement in 
^ede, as in this case, is necessary, owing to the impracticability, some- 
what, of giving to the new bonds a true valuation in money, and the 
contract is certain, unambiguous, and reasonable, then the remedy 
ripens into a right. "The remedy of spécifie performance is governed 
by the same gênerai principles and rules which control other équitable 
remédies. The right to it dépends upon circumstances, conditions, and 
incidente, in addition to the existence of a valid contract, which equity 
regards as essential to the administration of its pec^iliar modes of relief. 
When ail thèse circumstances, conditions, and incidents exist, the right 
is perfect in equity, and a spécifie performance is granted as a matter of 
course within the classes of agreements to which the jurisdiction extends." 
Pom. Spec. Perf. § 38. It results that the complainant is entitled to 
hâve the contract enforced without regard to the existence of said judg- 
ments against Cass county. Decree accordingly. 



Latham et cd. v. Nobthebn Pac. R. Co. 
(.CirewU Court, D. WasMngUm, W. D. April 7, 1891.J 

Eqttitt— Pbbohasb of a Lawsuit— Ptjblio Polict. 

Where complainants bave gained possession of premlses by purchasing the 
rights of IjenantB, with thepurpose of repudiatlng the lease and disputisg the title 
of défendant as landlord of their grantors, they will he relegated to such légal 
rights as they may hâve acquired, and equity will not ald them by enjoining the 
efforts of défendant to regain possession even by force. 

BAMB— FbSBBAI. COUBTB — BBEACH or THE PeACB— IN/UNCTION. 

Though the défendant is conf essedly Intending to regain possession of the prem- 
ises by the use of force, which is unljawf ul, and oaloulated to provoke a breach of 
v.45i'.no.ll— 46 
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the peàce, yet, In view of tbe faot'that the state courts furnish abundarit.means for 
pupishin^ foroible entries and-demners and breaches of the peaoe, a^tederal court 
tyill not restrain suoh Intention by Injunction. 

InEquity. Bill for injunctioà. 

MitcheîlyAshton & Gkapman, foi dehnâ&nt. 

Hanfoed, J. The plaintifFs in this case are thé owners and in pos- 
session of a vth&rî upon which there is a warehouse and âtore building, 
and in coiinectiGn with it there is a grid-iron, situated in the harbor of 
Tacoma, adjoining the track and yard of the Northern Pacific Railroad 
Comp&ny. The space coverèd hy this wharf and improvements is en- 
tirely disconnected from the ùplandy being distant from the shoreline 
from 200 to 300 feet; the interviening space being occUpied by the rail- 
foad couïpany, and covered by its-tracks, buildings, and improvements. 
In fact, the wharves and improvements of the railroad company surround 
the plaintiffs' premises on thre» sides thereof, and there is no way of 
ingréss or egress to and from said jiïemises from the landexceptover the 
improvements owned by and in lise of the railroad company. The 
plaintiffs did not construct thé- ilvharf and improvements which they 
ciftiïn, but acquired the same from the builders thereof, who were tenants 
of the milroa,d company, and whoetitéred into possession of thé space cov- 
ered' by said wharf and imprdvements under à written lease from the 
railroad Company, whereby they' Coin tractedto pay gi'ound-rent, and 
Upôn thê termination of thé lease to' peaeeably surreridet possession, and 
of said iëase the plaintifiFé had actual knowledge^atand béfore the time 
of their purchasei The ôbjectôf this suit is to ôbtain an iûjunction for 
theptdteCtionof plaintiffs in possession of their wharf and improvements, 
the défendant being now engaged in extending and adding to its im- 
prôvetûëûts by fiUing in with earth from the biihk, and constructing new 
side ttâcfks and switchés to increàse its yard room, by means of which 
improvements the railroad company proposes and intends toabsorb and 
occupy ail the space covered by the plaintiffs' wharf and buildings. 

The question as to whàt disposition shall be fimiàlly madeof the prem- 
ises, and as to which, if either, of thèse parties shall ultimately be permit- 
ted to acquire title to, or be reçognized as owner of, the premises, cannot be 
determined in this suit, and the discussion thereof at the présent time is, in 
my opinion, prématuré. The only question which the court is called upon 
to décide is whether the plaintiffs are ehtitled to invoke.thé aid of a court of 
equity to protect them in the possession of their wharf by enjoining the 
défendant from proceeding with a strong hand,and withoutprocessof law, 
to dispossessthem, and destroy their improvements. The plaintiffs do not 
claim to.own the spaçe ,which 'they occupy with their improvements. 
The cas*, as submitted to the court, rests almdsfr ehtirely upon the fact 
of mère posfession at the time dfcpmmencing;th,is suit; aîid they çon- 
tend that, without title other than mère possession, they are entitled to 
protection, against the defeftdant, whpm they sày,has;no title, and there- 
fore no rigbt to interfère with them.. In thus resting their cla.im upon 
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possession, they distinctly and expressly disclaim any rights under the 
lease to their grahtors. They deny that they hâve ever occupied the 
position ; of tenants 'to the défendant, deny that the défendant bas ever 
made a valid lease to the premises in question, and deny its power to 
make a lease. In addition to the fact of possession, the only considér- 
ation for équitable interférence urged is that, while the plaintiffs are 
without title, still, under the laws of the state, provision is made giving 
them, as owners of valuable harbor improvements, a préférence right to 
acquire title from the state, and it is assumed that this préférence right 
is dépendent upon the maintenance of the présent improvements, and 
the continuance of plaintiflFs in possession thereof.- And the plaintiffs 
say that they will be damaged by the loss of their préférence right, un- 
less the défendant be restrained from interfering with their possession, 
and that the damages from such loss cannot be estimated. 

The laws of the state, however, do not give the plaintiffs, absolutely, 
any such right as clairaed^ In addition to questions to be determined 
as between the parties, there are provisions made in the statutes for the 
location of a harbor rim to be reserved from sale, which may include thèse 
premises, and which leaves the existence of a right to purchase the 
premises upon any condition uncertain, — too uncertain, in my opinion, 
to afford any ground upon which to base a decree; and the right to an 
injunction in this case is left dépendent entirely uppn mère possession. 
The possession of the plaintiffs must be regarded as either tortious or 
lawfuK If the plaintiffs are trespassers, and their possession tortious, 
it matters not whether ownership of the premises be in the défendant or 
the state of Washington, for in either case a court of equity will refuse 
to give them relief, or to aid or protect them in their continued wrong- 
doing. If their possession be lawful, it is beeause of a license to them 
from the owner to occupy, by reason of which they are to be regarded 
as tenants of the owner. I do not mean by this that it is essential to 
the lawliilness of their possession that there should be a written lease, 
or any; express contract or certificate showing a license from the pwner; 
but permission to occupy must bave been granted, or possession acqui- 
esced :iij sùch a way as to create a tenancy for a definite period, or a tenançy 
at will or a tenancy bj' sufferance. As the structures and improvements 
owned by the plaintiffs are in aid of commerce and of public utility, 
afad not prohibited by any law, the state should be regarded as having 
acquiescedin, in their maintenance, and, as against the state, the posses- 
sion is not unlawlul. 

As against the défendant, a serions question arises by reason of the 
manner in which the plaintiffs acquired their possession. By purehasing 
the improvements from persons who voluntarily sustained the relation 
of tenants to the défendant, the plaintiffs could, with the consent ot the 
défendant, ha Ve suceeeded to their rights as tenants; and, if occupying 
that position before the court, they would be entitled to its protection as 
against auy contemplated wrong on the part of their landlord. But they 
do not opeupy such a position, for thej' repudiate the lease and ail its 
covenantSi^ Gonfessedly they bave gained possession of the premises 
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with the deliberately forrueJ intention of disputing the right and title 
theretofore asserted by the défendant as landlord of their grantors, who 
made the improvements which they claim. If they succeed in their 
contention in this case, they will, by virtue of possession acquired by 
purchase from the tenants of défendant, bave acquired a position not 
otherwise attainable, enabling them to commence, maintain, and win 
this lawsuit, or, to state the case more concisely, they will be the gainers 
by an investment intentionally made in a lawsuit. It seems to me 
hardly necessary to repeat, in this connection, what bas been so often 
reiterated in the décision of the courts, that a purchaser of the rights of 
a tenant can obtain by sucb purchase no right superior to that of bis gran- 
tor; that by such a purchase, made witb knowledge of the facts, the ven- 
dee becomes substituted to the same rights, and obligated to observe and 
perform the duties and covenants, of the tenant whom he succeeds. One 
who bas been let into possession of valuable property, by reason of hav- 
ing assumed the relation of a tenant, will not be parmi tted to dis- 
pute the title of bis landlord; neither can the vendee do so successfuUy. 
Public policy and the established principles of equity forbid that any 
man sball profit by an investment voluntarily made in property with 
the object in view of defeating by litigation another's claim to tbe same 
property. By such an investment, a man may acquire légal rights, but for 
the protection of such rights he should dépend entirely upon the law courts, 
and equity should leave Mm to assert his légal rights in the proper 
forum. Neither the plaintiffs nor their grantors were ignorant of their 
righta, or of the defendant's rights, or lack of rights, respecting the 
premises at the times of the several transactions affecting the case; nor 
were they entrapped by the défendant, or induced by unfair means, to 
become tenants, or to build or buy any of the improvements; and there 
is nothing in thé facts to bring the case within any known exception to 
the gênerai rule by which a tenant and those in privity with him are es- 
topped, while retaining possession, from disputing the landlord's title. 
The estoppel is founded upon the possession, and not upon the instru- 
ment of démise. Henc© it is of no conséquence whether tbe défendant 
had or had not lawful authority to exécute the lease. 1 Taylor, Landl. 
'&Ten. §§89, 91, 92. 

I cannot avoid the conclusion that, as against the défendant, the pos- 
session of the plaintiflfs of the premises in controversy is, and was at the 
time suit was commenced, tortious, because of their répudiation and dé- 
niai of the defendant's claim of a right of possession to which their pos- 
session is subordinate. 

From a careful review of the whole case I hâve been able to discover 
no ground whatever to justify the issuing of an injunction except the 
fact that the défendant confessedly is intending to use force to gain pos- 
session of the premises in question, in order to occupy the same for its 
own purposes, a ptoceeding which is unlawful and unjustifiable, calcu- 
lated to create a breach of the peace, and to encourage otbers to resort to 
force and violence in order to gain and bold mère property rights. For 
this reason I bave felt verj' strongly inclined to exert the power of the 
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court in the interest of the public, for the double purpose of condemn- 
ing such unnecessary use of force, and to préserve peace and good order 
in the community; and if this court were a court of the state of Wash- 
ington, vested with any part of the powers of the local government, and 
a conservator of the peace in this community, I should on that ground 
grant the injunction prayed for. But it is not necessary or proper for a 
national court to thus interfère in matters of local concern. The laws 
of this state make ample provision for punishing breaches of the peace, 
forcible entries and detainers, and the malicious destruction of property, 
and afiford ample remédies to individuals suffering injury by such wrong- 
ful conduct. The courts of the state hâve ample power to enforce thèse 
laws, and apply the proper remédies in ail cases for the redress of such 
wrongs; and I am therefore constrained to décide that the plaintiffs are 
not entitled to any part of the relief prayed for, and that this suit be dis- 
missed at their costs. I shall not, however, allow the défendant to re- 
cover any part of the sum paid to the examiner for his fées and services 
in the taking of testimony, for the reason that it is apparent to me from 
reading the testimony, and the report of the proceedings before the ex- 
aminer, that the expense of taking the testimony was unreasonably in- 
creased by the manner in which the cross-examination of the plaintiffs' 
witnesses was conducted, and the ofifering of irrelevant and unnecessary 
testimony. I consider that the attorneys for both parties are about 
equally in fault for the manner in which the proofs were taken, and 
shall leave the parties to bear the expense in the proportion that it has 
been paid by them, respectively. 



Smith v. Boaed County Com'bs Skagit County. 
(Circuit Cowrt, D. WasMngton, N. D. March 18, 1891.) 

MUNICIPAUTT— iNOORPOKATIOSr— CONTESTBD ELECTIOIT— N0H-RB8IDE1ÎT. 

The non-resident owner of property within the limita of a proposed corporation, 
tbough not an elector, and not entitled to oontest the élection in the manner pro- 
vided by statute, may maintain a bill to restrain the county commissioners from 
canvassing the returns of an élection held under certain statutes of Washington, 
for the purpose of effecting the incorporation, on the ground that it was void be- 
cause 01 a failure to çomply with the statute. 

SaME — CBNS0S. 

Where a statute providing for an élection by the inhabitants wlthin the bounda- 
ries of a proposed municipal Corporation, at which the question of incorporation 
shall be submitted to the people, fails to provide for any census or enumeration of 
the people preliminary to such proceedings, a failure to make such enumeration 
wm not afCect the validity of the élection, where it appears that the board of county 
commissioners made a record in their proceedings declaring the number of inhab- 
itants. 

Samb— NonoB ov EuscTiDit. 

A notice of such élection, isigned by the county auditor, who is ex oJSÎclo clerk of 
the board of commissioners, apd in which it appears that the élection was ordered 
bythe board, is a sufficient complianoe with the provision of the statute that such 
notice shall be given by the board of commissioners. 
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Though the statute requlres that the. notice shal) state the .pumber of Inhabitants 
xrithlri tïie boundaries of the proposed corporation as ascertained by the board oî 
conimissioneps, a failure to do 80 is a mère irregularity,. whioh caunot préjudice a 
non-resident property owner, and wiil not affect the validity of the élection. 

6. SAME — BOUNDARIBS. 

In the absence of any statutory restriction as to the boundaries of cities of the 
olasa to which the corporation in question belonged, it was entirely proper that its 
jùrisdiction and limlts should be «ztended over its harbor, and navigable water 
in front of it. 

6. Bame — REGisTBAtioiïOF Votées. 

■: Under a statute requi^^ng a registration of voters prior to ail gênerai and munjc- 
ïpal élections, in ail cities and towns, and those preoincts having a votlng popula^ 
tion of 250 or more, such registration is éssential to the right to vote, and an élec- 
tion at which the question vyhether the oity should be inçorporated or not was sub- 
mitted, but before which no such registration was had, is invalid, and the pro- 
ceedings for incorporation Wiil be rostrained until the question eau be properly 
submitted. 

In Eq^ity. Bill for injunction» 

J. C, Ifainea, Ebm Smiôi, W. Jjxk Hill, and BatÛe <6 SMpley, for plain- 
tiff. 
Frewett & Megquireaad Seymour E. Jones, for défendant. 

Hanfoko, J. This case has been heard upon the plaintîff's applica- 
tion for an order to restrain the board of county commissioners of Skagit 
county, in this state, until a final hearing can be had, fron canvassing 
the returns of an élection which has been held for the purpose of ef- 
fecting the mcorporation of the city of Anacortes, under a generallaw 
of the state providing for the incorporation of towns and cities, and from 
making a certificate pursuant to said statute, declaring the resuit of said 
élection and the légal incorporation of said city, and which, if made, 
will show •prima fam the légal right of the several persons elected as 
ofEcers of said city to exercise the powers appertaiiiing to the officers of 
a municipal government. The plaintiff cpntends that the élection was 
irregular and voidj' and that no lawfuï municipal government can come 
into existence by means thereof, because: (1) The board of county 
commissioners'of the county did not, prior to ordering said élection, 
adopt any means for ascertaining the number of inhabitants residing 
within the boundaries of the proposed city; (2) thê notice pursuant to 
which thè élection was held was issued by the county auditor, and did 
not purport to hâve been issued by thô board of county commissioners; 
(3) said notice did not state the number of inhabitants of the proposed 
city, as ascertained by the board; (4) the boundaries include in part 
the harbor and navigable waters in front of the proposed city; (5) the 
law in regard! to the registraiâon of voters has not been complied with, 
and none of the ptrsbns who voted at said élection w:ere registered as 
légal voters of the precinct or precincts within which the site of the pro- 
posed city is situated. The plaintiffj iïhois a noh-residentof the county, 
owns valuable land within the limits of the proposed city, and fronting 
upon its harbor, which will be «ubjeet to taxation and assessment for 
municipal aihd Street improvéniètit pnfpbSes, and to the control and 
uses which à municipal government may exercise and make of such 



SMIÏH V. BOAED COUNTY COM'eS SKAGIT COUNTY. 727 

t)roperty. He allèges that^ by reasôn of his ownership of said land, he 
will be especîàlly injured by thë unlawful exercise of the governiuental 
powers, which by the laws ofthis state appertain to au jncorporated 
city. The particular provisions of the statutes which affect the several 
questions at issue are as folio ws: 

"An act providing for the organization, classiflcation, incorporation, and 
government of municipal corporations, and declaring an emergency. 

"iSection 1. Any portion of a couiity containing not lésa than three hundred 
ihUabitants, and not incorporated as a municipal corporation, may become 
incorporated under the proviaions of tliis act. and, when go incorporated, shall 
hatê thé powers conferred, or that may be hereafter cohferred, by law upon 
municipal corporations of the class to which the saine may belong. 

"Sec. 2. A pétition shall flrst be presented to the board of county commis- 
sioners of Sucheounty, signed by atleastsixtyqiialifled electors of the county, 
résidents witliin the limils of such proposed corporation, which pétition sh^l 
set forth and particularly describe the propbsed boundariès of sucii corpora- 
tion, and state the number of inhabitants therein as nearly as may be, and 
shall pray that the same may be incorporated under the provisions of this 
act. * * • When such pétition is presented, the board of county com- 
inissioners shall hear the satnè, and may adjourn such hearing from time to 
time, not exceeding two months in ail; and on the tinal hearing shall make 
suph chahgès in the proposed boundariès as they may flnd to be proper, and 
shall estàblish and dettne such boundariès, and shall ascei'tain and détermine 
how many inhabitants réside within such boundariès: provided, that any 
changes naâe hysaid board of county corn missioners shall not includeany 
territory oïitside the boundariès described Ih such pétition. They shall then 
givé notice bf an élection to be held in sùch proposed corporation, for the 
purposé of dfetermining whether tlie saine shall become incorporated. Such 
notice shall particularly describe the boundariès so established, and shall state 
the name of snob proposed corporation, and the number of inhabitants so as- 
certained to réside therein, and the same shall be published for at least two 
weeks prior to such élection, in a newspaper printed and published within 
such bciundaries,' or posted,tor the same period, in at lêast four public places 
therein. Suéh notice ShaU reiquire the Voters to cast ballots, which shall con- 
tain the words, 'For incorporation,' or «Against corporation,' or words équiv- 
alent thereto, and also the names of the persons voted for to fill the various 
electiye municipal offices prescribed by law for municipal corporations of the 
class to wtiicb such proposed corporation will belong. 

"Sec. 3. Sijch élection shall. be conducted in accordahce with the gênerai 
élection laws of the àtate, and no person shall be entitled to vote thereat un- 
less hé shàll be a qualitted èlector of the county, and shall hâve resided within 
the limits of such proposed' Corporation for at least thirty daya next preced- 
ing such élection. The board of county commissioners shall meet on the 
Monday next succeeding such' élection and proceed to canvass the votes cast 
thereat; and if upon suc|;i canvass it appear that a majority of the votea are 
for incorporation, the board shall, by an order entered upon their minutes, 
déclare such térritOryduly jncorporated as a municipal corporation of the 
cl^s to which the sàme shall bèlbng, under the name and style of the city (or 
town, as the base may be) of 4^ , (naming it,) and shall déclare the per- 
sons receiving, respectively, the-highest number of votes for such $everal of- 
fices to be duly elected ta s(ich offices. Said board shall cause a.copy of such 
order, duly cerlifled to béftied, îp the office of the secretary of the state; and 
from and after the date pf such flling Suçh incorporation shall bedéemed com- 
plète, and such offlcers shall béeiititledto enter immèdiately upon tha duties 
of their respective offices,* upon qualifying îh accordahcie with law, and shall 
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hold such offices, respectively, only rmtîl the next gênerai munipical élection 
to be held in such city or town, and until their successors are elected and 
qualifled." 

"An act to provide for and to regulate thé registration of voters in cities 
and towns, and in precincts baving a voting population of two bundred and 
flfty (250) or more. 

"Section 1. In ail cities and towns, and ail voting precincts, having a vot- 
ing population oftwo bundred and flfty (250) or more, who are entitled to 
the right of suffrage, as shown by the number of votes cast at the preceding 
gênerai élection, there shall be a registration of voters prior to ail gênerai and 
municipal élections, as berein provided." 

"Sec. 4. It shall be the duty of ail citizens of such city, town, or voting 
precinct, after tbe opening of the books, as berein provided. to apply to the 
city or town clerk, or offlcer of registration, and be registered therein, at such 
times or time as said books shall be opened for that purpose, as provided in 
this act; and such registration, when made as in this act provided, shall en- 
title such citizens to vote in their respective wards and precincts. If such 
citizens are otherwise legally qualifled voters at such élection, and bave so 
caused theinselves to be registered, such registration shall be prima faoie Q\- 
idence of tbe right of such citizens to vote at any élection held in such city, 
town, or precinct subséquent to such registration, and preceding the flrst 
Monday of January next thereaf ter." 

"Sec. 9. No person shall be entitled to vote at any élection in any sucb city, 
town, or precinct who is not registered according to the provisions of this 
act." 

The plaintifif, being a non-resident, and not an elector within the 
county of Skagit, is not entitled to the privilège which an elector would 
hâve of contesting the élection in the manner provided by the statu tes. 
If the organizalion oîa de facto municipal corporation becomes perfected, 
his property will be subjected to the control of others, and to that extent 
he will be deprived of dominion over it, and subjected to expense by 
taxation ahd otherwise, and even if the proceedings to incorporate the 
city be so tainted with illegality that, upon proper proceedings in qwo 
warranto being instituted by the state, the courts would be obliged to 
adjudge the organization unlawful, and annul ail of its corporate acts, 
yet the plaintiflf may be obliged to submit to the rule of such an un- 
stable govemment until the state oflBcials see fit to exercise their prérog- 
atives; and unless he is entitled to wage this suit in equity he has no 
remedy for any wrong that may bedone respecting his property, within 
the limits of the corporation, by means of such unlawful proceedings. 
While no case that maj' be regarded exactly aa a précèdent has been 
brought to m y attention to sustain the plaintiflf 's right to the relief sought 
in this suit, it is equally true that no case in point denying such right 
has been cited. The plaintifif is not attempting to contest the élection 
with the object of having the resuit declared to be différent from what 
others contend to be the true resuit. He claims that the élection is 
void, and asks for protection againsl injuries which may reasonably be 
expected to resuit from oflBcial récognition of the élection as if it were 
valid; and ùpon principle it appears to me that the facts alleged in the 
plaintiff's bill bring the case clearly within the weU-established rules of 
equity by which such relief is always granted. There are several grounds 



729 

upon which équitable jurisdiction may be invoked, one of which is that 
the plaintiff showa that he will suffer injury of a pecuniary nature by 
the doing of the threatened acts, and that no computation can be made 
of the resulting danaages. Upon this ground I shall rest my décision, 
holding that the plaintiff is entitled to the restraining order prayed for 
if in fact the élection was not lawful. 

I hâve been especiaUy urged to pass upon ail the grounds of illegality 
in the proceedings aUeged by the plaintiff, and wiU do so in order as 
above. 

As to the first objection, I hold that as the statute under considéra- 
tion does not specifically require that the inhabitants within the district 
proposed to be incorporated shall be enumerated expressly for the pur- 
pose of enabling the board of county commissioners to ascertain the 
number thereof before ordering an élection, such enumeration is not nec- 
essary. In other words, as the statute does not say that a census must 
be taken, the court cannot say so. The law does require the board 
of county commissioners to ascertain the number of people within the 
limits to be incorporated by any prescribed method, butleaves the board 
free to ascertain the number in any manner possible. The plaintiff's 
bill shows that the board of county commissioners hâve made a record 
in their proceedings declaring the number of inhabitants to be 2,000, 
and, notwithstanding the plaintiff's allégation that the board took no 
steps to ascertain the number of people, I think it conclusively appears 
that means which to the board seémed sufBcient and proper must bave 
been made use of to obtain the requisi te information, and I therefore 
décide this point against the plaintiff. 

The notice for the élection was signed by the county auditor of Skagit 
county. That officer is ex offido clerk of the board of county commis- 
sioners, and the proper person to act for the board in issuing such a no- 
tice. In the body of the notice it plainly and sufficiently appears that 
the élection was ordered by the board of county commissioners, and con- 
sequently that the notice itself was in fact issued by the board as the 
law requires, and I therefore hold against the plaintiff as to this second 
objection. 

The law specifically requires that the notice shall state the number of 
inhabitants ascertained by the board to réside within the boundaries of 
the proposed corporation, and, as thie notice in question does not con- 
tain such statement, it fails to comply with the law, and the proceedings 
are on this aecount irregular. I consider, however, that it is a mère ir- 
regularity, and in a point not vital. I do not believe that any court 
would, on this ground, adjudge that the corporation, if its organization 
ehould be completed, would be invalid. I do not see that the plaintiff 
can be prejudiced by such irregularity, and^I therefore décide this point 
against him. 

It is essential to the maintenance of an efficient city government that 
its police power and jurisdiction should extend over its harbor, if it bas 
a harbor, and in the argument before me the fourth objection urged was 
Dot supported by the citation of any statute or adjudged case. Thestat- 
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ûtè placés rio limit upon the power and discrétion of the board of county 
comîïiissioners in fixing the boundaries of cities of the class to which 
Anacortes properly belongs, and I certainly consider that the législature 
must hâve contemplated that the boundaries of such a city would, in ail 
probability, be so fixed as to indude its harbor; and, in my opinion, 
the proceedings are net invalid because the boundaries were so fixed. 

The last objection is more serious. The question whether to incorpo- 
rate ornot must be determined, ùnder this law, by the votes of the qual- 
ified electors residing within the boundaries of the proposed city. From 
the number of the inhabitants within the district proposed to be incor- 
porated in this city it appears that there was necessarily within the 
same district a voting population exceeding 250^ and it was necessary, 
therefore, under the laws of this state, that the voters of the precinct 
embracing such district should be registered, and registration is essen- 
tial to the right to vote. I think that as, by the terms of the statute, 
only qualified electors are entitled to vote at an élection to détermine 
whetherja city shall be incorporated, where the registration law has been 
disregarded, as it plainly has in this case, the élection is an absolute 
nullity. McCrary, Elect. (3d Ed.) § 100. This author says: "It being 
conceded that the power to enact a registry law js within the power to 
regulate the exercise of the élective franchise and préserve the purity of 
the ballot, it foUows that an élection held in disregard of the provisions 
of a registry law must be held void." In my opinion, a valid élection 
is a necessary prerequisite to the création of a valid inunicipal corpora- 
tion under the laws of this state, and, as the élection referred to in the 
plaintiff's bill is, for the reasons I hâve stated, invalid, proceedings to 
complète the incorporation of the city of Anacortes opght to cease until 
the question whether or not to assume the powers and burdens of an in- 
corporated city, under the laws of this state, can be determined by a 
vote of thelegally qualified electors thereof. In accordance with this 
opinion, the plaintiff's application for a temporary restraining order wiU 
be granted. 



CoETBS Co. V. Thannhausee et al. 
iCircuit Court, S. D. New York. April 25, 1891.) 

VkHDOB ASD VbNDBK— ReSOISSION OP CoNTBAOTg— FeAUDTJLENT RBPRESBNTATIONS. 

Défendants ïeoeived an option to purohase mining property in Mexico, from the 
pwners, f pr,|llO,000, and authorized an agent tô sell the samé for that ùmount, agree- 
inff toâllowhim two-thirdsof anyexoess h© might ot)tain over that price. The 
agent entéred into negotiations with cçrta.in persons in Nev/ York city, which re- 
«ulted In the formation of a syndicate to organize a corporation for pui'chasing tho 
property. The agent agreed with the promoters to sell the property for $150,000, and 
to subsçrlbe and pay for two-tenths of the purchase moneyihinjself as one of the pro- 
moters. l'he corporation was orgànized, and the agent stlbscrlbed for btock to the 
extent of bis paiîi of the purchase money. He was irrespousible at the time, and 
known; to be so by the défendants. He had, represented to the other promoters that 
the priée which the défendants were to pay. the owners for the property wàs $150,- 
000, less A Small commission of about $3,500; that the whole prlce, less this commis- 
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sioa, wenttothéownersi and thutthe défendants wei-e interested only as credîtors 
of the owners and to the estent of the commission. Before the corporation received 
a coiiveyance of the property its offloers discovered the f alsitv of the represe.nta- 
tion made by the agent of thè défendants, and notifled défendants that the corpo- 
ration would not acoept a oonveyanoe. In the mean time tha agent, acting under 
à powerof attorney from the corporation, had gone into possession of the property, 
and, in conductiUff miriiiïK opérations there, had oreated debts against the corpora- 
tion. The défendants Itnew thàt he had no authority to contract liabilities for 
the corporation beyond the amount of letters of crédit which were to be furnished 
him by the company; but they advanoed at his request about $30,000 upon drafts 
drawn by him upon the corporation. The corporation promptly oflered to surren- 
der possession of the property to the défendants, and upon their refusai abandoued 
possession. The défendants brought suits at law, one to recover the purchase 
prioe of the property, and another to recover for their advances upon the drafts. 
Thereupon the corporation filèd this bill in equity to restrain the prosecution of the 
suit at law, and annul the agreement of purchase. Held: (1) Complainant was 
entitlod to rescind the purchase because of fraudaient représentations of défend- 
ants' agent, though défendants themselves were innocent of fraud. (2) It is the 
duty of a çromoter towards his associâtes tomake full and fair disclosure of ail 
facts within his Icnowledge which if known would probably lead to an abandonment 
of the enterprise. (3) That the agent sustained a flduciary relation to his co-pur- 
chasérs, and his false représentations eutitled them and the corporation to rescind 
the agreement of purchase. (i) Défendants cannot be made liable for the expenses 
of organizing or conducting the corporation, although the purpbses of its organi- 
zation f ailed by reasou of the fraud of the défendants' agent, (h) The complainant 
is liable to the défendants for the moneys advanoed on the drafts of the agent to 
the exteht of letters of crédit given to him by the< corporation, but no further. 

In Equity. 

L. E. Ohittmdm, for complainant. 

Jesae W. IMienthal, for défendants. 

Wallace, J. The complainant brings this suit in equity to restrain 
the prosecution of certain actions atlaw brought by the défendants in this 
court to recover the purchase price of certain mining property bought by 
the Qomplainant of the défendants, and moneys advanced and paid out 
by the défendants for complainant. The bill proceeds upon the theory 
that the complainant was induced to purchase the mining property by 
fraud, and that the claims of the défendants for moneys advanced grow 
out of transactions conséquent upon the purchase. The complainant in- 
sists that the matters alleged in its bill are a good équitable défense to the 
actions brought by the défendants. This contention was sustained by 
Judge Br.ATCHF0ED, who, in 1882, heard a motion for an injunction 
penderde lite, and granted the injunction, conditioned upon the filing by 
complainant of stipulations authorizing the défendants to take judgments 
for such recoveries in the suits at law as might be adjudged in their favor 
in the présent suit. 

The facts established by the proofe are as folio ws: Prior to June 30, 
1879, Messrs. Dauriac, Vermot & Emst were the owners of certain min- 
ing property situate in the Valle Perdido district of Lower California, 
about 45 miles distant from La Paz, the capital of the district, and a 
sea-port on the Pacific coast. The mining property, whjch for con- 
venience mày be called the "Valle Mines," consisted of several raines on 
différent veins, with machinery, buildings, and supplies. June SO, 
1879, the owners executed to the défendants a bond, which was in légal 
eSect an option, whereby, upon the payment by défendants of $110,- 
000 on or before January 1, 1880, they agreed to convey the property to 
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défendants by a good and suffieient deed' with the usual covenants of 
warrant}'. The défendants were bankers at San Francisco, and had made 
advances to the owners. The owners had net been successful in their 
mining business, and were in debt to the défendants and to others. The 
bond was given in the expectation that one Henry S. Brooks, who was 
a friend of the owners, and also of the défendants, would negotiate a sale 
of the property. Subsequently it was agreed between the défendants and 
Brooks that the latter should proceed to New York eity, at the expense 
of the défendants, and endeavor to sell the property at a priée of net less 
than 6110,000, and that, in the event of a sale, Brooks should bave two- 
thirds of any sum realized beyond that price. In order to exhibit Brooks' 
authority to Sell the property the défendants executed to him a bond, 
dated July 25, 1879, giving him an option to purchase the property at 
any time prior to January 1, 1880, at the price of 8160,000; and at the 
saine time they delivered to him a letter of the same date, giving him 
full authority to dispose of the property at that price, and containing 
also this statement: 

" VVe consign to you this property, with ail our righta and title, being in 
substance the same as those stipulated in your bond, in virtue of a bond ex- 
ecuted to us by tlie owners dated June 30, 1879, and expiring January 1, 
1880, certified by a notary public and the Mexican consul, a dupllcate of 
which will be sent by ttie steamer Newberne, sailing August 5, 1879, to La 
Paz, to be legally recorded. " 

Brooks arrived in New York city in August. In October he met the 
members of the firm of Hatch & Co., Wall-Street bankers, and some of 
their frienda, including L. E. Chittenden, who was the counsel of Hatch 
& Co., and a lawyer of exceptional familiarity with the conditions of 
mining enterprises. After several interviews Brooks entered into a con- 
tract with Hatch & Co., of the date of October 28, 1879, executed by 
him as attorney for the défendants, whereby the défendants gave Hatch 
& Co. an option to purchase the mining property on or before January 
1, 1880, at the price of $160,000. The contract provided that Hatch 
& Co. should cause the property to be visited and examined by an agent 
in their own interest without any avoidable delay, and, if the resuit of 
such examination should be satisfactory, and should verify and confirm 
the statements made to themrespecting the situation, value, and promise 
of the property, they should give notice to the défendants of their élec- 
tion to purchase the property, and in that case should raake the pay- 
ment or deposit of $160,000, and reçoive a good and suffieient deed with 
the usual covenants conveying the property in fee-simple and free from 
ail incumbrances. The contract also provided that the défendants 
would use their influence with the bénéficiai owners of the property to 
extend the time for making payment and completing the sale, not ex- 
ceeding two months beypnd January 1, 1880, and that Hatch & Co. 
might at any time before the actual payment of the purchase price re- 
scind and cancel the agreement to purchase. When this contract was 
made Hatch & Co. knew that the only title of the défendants to the 
property was a bond executed to them by the owners, the letter from 
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défendants to Brooks of the date of July 25th having been exhibited 
to them, as well as the bond executed to Brooks by the défendants. Con- 
temporaneously with the exécution of the contract Brooks delivered to 
Hatch & Ce. a written stipulation, whereby he promised that the com- 
mission of $12,500 accruing to him on the sale of the property should 
be divided between Hatch & Co. and the persons they might associate 
with themselves as a company or syndicate in completing the purchase; 
that he would assume two-tenths of the purchase and provide two-tenths 
of the purchase money if it should be thought best that he should take 
an interest and become an officer of the company which should be or- 
ganized; that one-tenth of the stock of the company should be issued 
to Hatch & Co. as their compensation for forming a company and com- 
pleting the purchase, and another tenth to Mr. Chittenden as his com- 
pensation; and that he, Brooks, would place such mines as he then 
owned on the San Antonio Iode to the joint account of Hatch & Co. and 
himself. Brooks informed défendants by telegrams that he had closed 
negotiations for selling the property for $160,000, less $12,500 commis- 
sion. In November, Chittenden , as the agent for Hatch & Co . , mentioned 
in the contract, visited and examined the property in Lower California, 
accompanied by Brooks. While he and Brooks were at the mines, and 
on November 15th, Brooks procured from one of the owners of the prop- 
erty, who assumed to act in behalf of ail, a written consent to extend the 
time of the option until March 1, 1880. While at the mines, and on 
November 26, 1879, Chittenden wrote to Messrs. Dauriac, Vermot & 
Ernst as follows: 

"On the eve of my departure from Ihis place, and after as thorough an ex- 
amination of the mines and ores upon your property as their présent develop- 
ment bas enabled me to make, I take pleasure in saying that I shall inforcD 
the parties in New York at whose request I came hère that in my judgment 
the property fully sastains, and in many respects surpasses, the statements 
made by your représentative in New York, and that I shall recommend its 
purchase. I désire to add that I am much pleased with your own acts and 
treatment aince I came to the Valle. You bave given me every facility for 
my investigation, and hâve answered ail my questions with candor and intel- 
ligence. " 

Chittenden returned to New York about January 1, 1880. He made 
a favorable report to Hatch & Co. respecting the property in writing. 
Among other things, this report stated that the cost of the improve- 
ments, including machinery and buildings, made upon the property by 
the présent owners had probably exceeded $100,000. In referring to 
Brooks the report states that he had offered, if a company were formed, 
with a proper capital, to work the mines, and not speculate in the stock, 
to take and pay for upon equal terms with others such portion of the 
stock as might be desired, and to retum to the Valle for a period of 
four or six months to organize the enterprise, etc. ; but that this ofFer 
was made upon condition that a compétent manager, having the confi- 
dence of the shareholders, should bave exclusive charge of the finances 
of the company. Brooks returned to New York shortly after Chitten- 
den. Thereafter Hatch & Co. concluded to form a syndicate and or- 
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ganize a corporation to acquire' ànd work the property; and it \vas ar- 
raûgëd b.etween thena and Brôoks thài the price of the property should 
bé $150,000 to Hatch &, Co., aiid that the property should be conveyed 
by them to the syndicate or corporation for that sum and one-sixth of 
the stock of the corporation. It Was àlso arranged between them that 
Brooks should place $40,000 or $50,000 of the syndicate subscription, 
and they should place the balance. Thereafter a subscription agreement 
was prepared by Hatch <feCo., whereby they agreed with each subscriber 
thereto to sell and convey the property to a company to be organized by 
the subscribers for the sum of $150,000 in money and one-sixth of the 
capital stock of the company tb be ibrmed to own and work the prop- 
erty.' Between February lOth aiid 28th the syndicate of purchasers had 
beén formed, and the subscripitittn agreement signed for the whole pur- 
châse money; Brooks, who' had in thë mean timeplaced $10,000 of the 
subscription with another person in New York, feubseribing $40,000 for 
himself, and Hatch & Co. , Chittenden, and theif friends subscribing the 
balance. Hatch & Co. and the other members of the syndicate were 
induced to become purchasers of the property largely by confiding in 
représentations made by Brooks respecting his mining opérations atTri- 
unfo, a place about 10 miles distant from the Valle property. He rep- 
resented to them that he had built up at Triunfo from a small begin- 
ning an extensive and successful mining establishment, and had re- 
mained there about 14 years; that he had invented new machinery and 
processes, and opened many mines; that the business no longer required 
his Personal attention, and he had turned it over to the charge of an 
agent, and removed to San Francisco* He stated that he was not a 
seller of mines, but wanted to induce a few influential men in the east 
to jpin him in taking up a new enterprise in that part of Lower Califor- 
nia; tha.t the Valle property afforded an opportunity to invest a small 
sum which would pay dividends almost from the start, and would dem- 
onstrate what could be done in that région; and that he proposed to be- 
come a purchaser on the same terms with the others, and would give hia 
associâtes the benefit of his expérience in promoting the success of the 
enterprise. He said the owners of the Valle property were incompétent 
mine managers, had adopted wrottg processes, had become iuvolved in 
debt, and had quarrelëd with each other, and that he, as their friend, 
had induced them to agrée to sell; that with great difSculty he had got 
them to consent to sell for $160,000, but in this price there was an al- 
lowance of $12,500 for commissions, which would be shared among the 
purchasers. He stated that the défendants had no interest in the prop- 
erty except thëir debt and an ordinary business commission on the sale. 
February 28, 1880, the Cortes Company was organized by the syndi- 
cate as a New York corporation, pursuant to the statutes of New York, 
and its first corporate meeting was held upon that day. Its capital 
stock was fijced at $1,500,000, divided into 50,000 shares, and Chitten- 
den was elected président and Brooks vice-président. Shortly there- 
after Brooks assigned to Hatch & Co; the bond executed to him by the 
défendants of the date of June 25, 1879, and Hatch & Co. assigned thia 



COETES CO. V. THANNHA.tîSEE. 735 

bond, togeiher with the contract of October 28th between themselves and 
the défendants, to the company; and Hatch & Co. entered into a cove- 
nant with the company that it sjiould be placed in possession of the 
property under a good and sufficient title, and under a deed containing 
the usual covenants of warranty. Thereupon the whole capital stock of 
the company was issued and delivered to Hatch & Co., and by them 
distributed among the members of the syndicate according to their re- 
spective interests, Brooks receiving 10,000 shares. February 28lh, pur- 
Buant to instructions of the company, the président sent the défendants 
a telegram as folio wa: 

"The Certes Mining Company accepta sale of mining property, payment to 
be made when in possession under good title. Can make a small remittance 
tobind contract." 

The next day the défendants replied by telegram, stttting that they 
would advise Dauriac, Vermot & Ernst to prépare title for the Cortes 
Mining Company, and that the small remittance was not required. At 
this time thè défendants had not been fully informed by Brooks of what 
had taken place in New York between himself and the other members 
of the syndicate; but they had been informed in substance by telegrams 
from himthat the Cortes Company had been organized to acquire the 
property; that the subscription for the purchase had been signed, that 
the purchaée price was $150,000, and that Brooks had subscribed for 
$40,000 of the price. Brooks was irrespohsible pecunîarily, and the de- 
fendants knew it, and they understood that the $40,000 which he had 
Bubacribed would hâve to be deducted from the $150,000, the purchase 
price of the property, and that they would hâve to be content with re- 
ceiving $110,000 for the property, or treat the fruits of this subscription 
as the profit to be divided between him and themselves upon the sale, 
two-thirds of which would belong to him. Im média tely upon léarning 
by his telegrams that the property had been sold upon terms by which 
they would receive only $110,000 in money, they undertook to procure 
a modification of their contract with the owners, and in this behalf one 
of them took the steamer for La Paz, which sailed Maroh 3d , and yisited 
the owners at Valle Perdido. While there he induced the owners to ac- 
cept $8,0,000 in lieu of the $110,000 which they were to receive by the 
terms of their original contract with the défendants; but to obtain this 
réduction he had to pay to Ernst, secretly, the sum of $3,000, to induce 
him to consent to it, and he also had to açsume the payment of certain 
debts of the owners, amountiog to about $7,300. It had been under- 
stood between Brooks and the others of the syndicate that he would su- 
perintend the opérations at the mines, without compensation, until the 
business should be properly organized; and as soon as the company was 
incorporated it was definiteïy arranged between him and the officers that 
he should go so as to reach La Paz by the steamer Newberne, which 
y?ou]d sail fçom San Francisco early in April. March Ist the company 
notifiedthe défendants by telegram that its, agent would sail on the New- 
berne in April,, and should be placed in possession of the property, and 
instructed them meanwhile to follow Brook?' instructions. On or about 
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March 8th Brooks left New York for San Francisco and Vallè Pérdido. 
He Carried with him a written letter of instructions from the company, 
aiithorizîng him to receive the title to and take possession of the mining 
property for the company. ïhe letter contained also the ollowing 
clause: 

"It Is our wish, and on this subject we would give deflnite ins ru étions, 
that nô debt of any character be incurred in the company's name beyond the 
amount of the letters of crédit or other written authority with which you are 
now furnished, or which may be hereafter furnished to you or our business 
manager. If at any time, or by any accident, this sum orsums should prove 
insufflcient, you are instructed to suspend the works of the cpmpany untii re- 
ceipt of f urther instructions. " 

He carried with him also a letter of crédit addressed by the company 
to the défendants, dated March 4th, authorizing him to draw his drafts 
at five days' sight on the treasurer in such amounts as he might find nec- 
essary in the business of the company. He also carried with him a let- 
ter prepared by the président of the company, which he was instructed 
to deliver to the défendants for their signature. This letter was addressed 
to the président of the company, and read as folio ws: 

"As soon as it can conveniently be done after the arrivai of your agent, Mr. 
Henry S. Brooks, in Lower Oalifornia, a deed conveying the property known 
as the ' Valle Perdido,' as granted to and held by Messrs. Dauriac, Vermot & 
Ernst, with ail the machinery, improvements, and personal property thereon, 
will be executed to the Cortes Company, and Mr. Brooks will be put intopos- 
session thereof for said company, in conformity with thelaws of the country 
where the property is Situated. The deed will be forwarded to our agent in 
the city of New York, with instructions to deliver the same to you upon pay- 
ment of the purchase money. The original price was $160,000. Mr. Brooks 
informs us that the commission of $10,000 has been waived, and instructs us 
to proyide hère for the amount of His subscription, $40,000. You willthere- 
fore reçoive thedeed of the property from our agent on paying to him the sum 
of $110,000. Eeasonable notice of our willingness to deliver the deed will be 
given to you, and our agent so instructed to consult with you, andto arrange 
for the payment of the money." 

Brooks arrived in San Francisco March 19th. He presented to thë 
défendants his letter of instructions, the letter of crédit, and also the let- 
ter which the président of the company had prepared for their signatures. 
The défendants signed the latter letter, and maîled it to the company. 
Brooks remained in San Francisco until April 3d, when he sailed by the 
steamer for La Paz. While he was in San Francisco, and on or about 
March 30th, he received from the company a formai power of attomey, 
which had been prepared before he left New York, but had not been de- 
livered to him, authorizing him to take title to and possession of the 
mines, and do ail acts and exécute ail papers which he might deCm 
proper to vest and confirm the title of the Cortes Company to the prop- 
erty. Before he left, he and the défendants came to an understanding, 
by which they were toadvance $8,331 towards the working capital of the 
company, as the proportion to be contributed for his 10,000 shares. 
April 19, 1880, Brooks havitig reached Valle Perdido, Messrs. Dauriac, 
Vermot & Èrnst executed to him as agent for the company, documents 
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of title conveying the property tb the Cottes Company, and Brooks took 
foïmâl and actual possession. The documents wère forwarded to the de- 
fendants. The défendants forwarded them to Seligman & Co. , their agents 
at New York, with instructions to deliver them to the company uponre- 
ceiving payment of $110,000; and the company was duly notified by 
the défendants by telegratu and letter. The day the document reached 
Seligman & Co.,^— June 2d,— the company received a letter from the dé- 
fendants, stating that the défendants had on May 26th indorsed two 
dtafts drawn by Brooks on the company, one for 86,000 and the other 
for $8j300. At the same timé the company received letters from Brooks, 
and a translation of the documents of title, which were in the Spanish 
language. The translation disclosed that Dauriac, Vermot & Ernst had 
received $80,000 for the property, and that the property was not worth 
more than that sum, and the letters that Brooks had drawn drafts largely 
in excess of his authority, heing in ail for about $23,500. The letters 
from Brooks also informed the conjpany of facts respecting the merits 
and prospects of the enterprise, and his transactions since he had been at 
the mines, which strongly tended to impeach his business capacity, his 
integrity, and the truth of some of the représentations made by him as 
inducements to the purchase. The company immediately sent a telegriara 
to the défendants as folio ws: 

"Considération expressed in deed is $80,000; considération in yourcontract 
wîth Hatch $150,000. What becomes of the difiference?*' 

The next day the company received a reply from the défendants by 
telegram as follows: 

"Owners get $80,000; balance for assumption and payment of debts and 
for supplies on hand at time of transfer, and for traveling and other expenses 
inourred." 

The président of the company immediately wrote to the défendants 
as follows: 

_ "Although our power of attorney direeted plainly otherwise, and the dis- 
patch was sent JMr. Brooks on the eve of sailing that the corporate name was 
the Cortés Company, and not the Certes Mining Company, the deed is made 
to the Certes Mining Company, and could not on that account be accepted 
without correction. The deed also contains provisions showing that the con- 
sidération paid is é80,000, Instead of $150,000, and that the property is not 
worth mdre than the smaller sum. Thèse provisions raise a question of the 
gravest character, and untilit is arrangeai bave no right to recommend the 
acceptance of the title to our trustées. Should payment be made, there would 
be a sum of $70,000 for which no considération appears to be received by the 
company. The error is unfortunate, and is calculated to create a feeling in 
the minds ôf our shareholders that some one between the owners and our 
company is to make a profit on the sale. The inquiry was frequently made 
whether there was any profit in this sale to any one, and always promptly 
met by a négative answer and the statement that the price only just reim- 
bursed the owners for their investment. Your relation to the property was 
Stated to be that of creditors and agents for the owners. A profit to any one 
On this sale would not dnly invalidate the sale, but would release our sub- 
Bùribera trom their obligations I can see no better way than to préserve ev- 
v.45F.no.ll — 47 
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etythiiilf iprlts presentAon^ition iontil Mr.Brooks arriv^ffbytheoext steamer, 
wheflimjrself pjr som^ one in beiiallflf the company wiU œeet yourselyea and 
himingànTrahcisco." , 

jjvinp llth the defepdai^t? replied that they wpuld a^ait the arrivai of 
Mr. I JBjTW?)^s, who w:as exjpçpted about the 22d instant. Since April 
19th tije icompany had beeoin possession of the prpperty, conducting 
minipg opérations on an inconsiderable scale, un4eE the supervision of 
Broo^s and of Mr. Wilds, fçyhôhad aocompanied Brooks as gênerai busi- 
n^s manager. Brooks left the mines about the naiddle of June, arriv- 
ing in ^an Francisco ahoutJune 22d. Thenceforth his connection with 
the compajQy çeased. Apparentiy he was broken in body and iniiid as 
the resuit of excessive use of liquor while he had been at the mines. 
During the short period pf his. administration as vice-président an ac- 
çpunt-aoçraed with the défendants arising from advances made for the 
purçha^ej pf supplies for the cpmpany upon his; order, and from drafts 
drawn upon the company by him, amounting to over $30,000. Chit- 
tenden riçaçhed, ;8an Francisco July Ist, and had an interview with 
Brooks, ftnd. soon after with the défendante. He remained in San Fran- 
cisco alDoni a mpnth. In. the mean time, having been placed in posses- 
sion by tjhe défendants ofaH the letter^ and documents which had passed 
between themselves and the mine-owners and Brooks in référence to the 
purchase, he insisted that the représentations made by Brooks that the 
whole puréhâse priée was Ip gp to the original owners,,and that no one 
between them and the purchasers was tb make a profit on the property, 
being felsej avoided the âaje. Varions, propositions looking to a new 
contract by which the company might be induced not to rescind the sale 
were suggested during this, time, but iio agreement was reached. July 
20th Chittendennotified thedèfendantSithat heshouldnolPDgerconsider 
any proposed arrangement except under the advice of the board of di- 
rectors of the company, anfl heshould await advices. August 2d, hav- 
ing recèîved ad vices by telègram from thë company, Chittenden notified 
the défendants the company had decided to rescind the contract, and 
abandon the ent«rprise. August 3d Chittenden proposed to the défend- 
ante thai he would instfuct thé condpany'ë gênerai manager, Mr. Wilds, 
who hàd bèén left in charge of the mines since the departure of Brooks, 
to surrçnder possession, to Mr. Mendo?a, for the défendants; Mendoza be- 
ing an agent of ;the défendants at Valle Perdido. The défendante de- 
clined this proposition." i On the saiiie day Chittenden notified Wilds by 
mail to abandon 'the property, sind cease opérations. Immediately upon 
receipt of this letter, and îh the latter part of August, Wilds carried out 
jtllese insttubtiotis, and!^iï|e away, 'Since that time.'jieither the com- 
pany, the défendante, noj" the original owners hâve been in possession 
of the property. ; ;j ,. :i 

Upon thèse facts the ' right 'of the complainant to rescind the sale is 
clear. Irrespeotîve of aiïy other elémeïït of fraud in thé transaction, the 
false rèprebènt^tiBns Cff' Broëks tbkt thé price at whiçh he offeréd thé 
property T!^a3'tlie,pi:jc0 which thé owners were ,to receive, and that nei- 
ther he noi th4d,eien4ant§ w^ye to reçeiye any profit by the sale, sufiice 
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to annulthe cohtract roade :byi oûe who was about to enter int(>the 
fiduciary relation of a co-purchaser witb those to whora he made it; 
TM materiality of such representationiS fis an inducement for the dontract 
is obviouSi The statemaits led thém to suppose that he was willing to 
risk his money in the enterprise, and -was risking it, upon equal terms 
ivith them; and that they were obtaining the property upon the best 
terms that could be made-wlth the owners; whereasv if they had under^ 
stood that he was ùot invèsting any money, and that his contribution 
was merely a bonus for gètting them to buy the property, they naight 
hâve atfcempted to get bettertèrms, if, ihdeed, they would bave felt in- 
clined to ëînsider the purchaséat ail. There is a fiduciary relation be- 
tween promoters and betWeen a promoter and the Company in its oor- 
prfrate capacity which imposes on the former the duty of full and fair dis- 
dosufe of àll facts which, if known, would, probably lead to à withdrawal 
from the enterprise. It is the duty of a promoter towards tbose who are 
invited to coroperate in the enterprise not only to abstâin from stating as 
afact that which is notsoî but not to omit to stateany fact witbin hia 
knowledge the existence of which might in anj' form affect the extent or 
the quality of the advantages held out as an inducement. Pfmsphatê Co. 
V. Erlanjjer, 5 Ch. Div. IZ; Bagnall v. CarUon, 6 Ch. Div. 371; Mining 
Co.v. Grant, 11 Ch, Div. 918, 936; Eailroad Co. v. Kimh, L. R. 2 H. 
L. 99, 113. As Brooks was the agent of the défendants in selling the 
property, notwithstanding they were personally innocent of misre pré- 
sentation, his fraud is imputable, to them. The contract they ate seek- 
ing to enforce in the suit at law is tainted by his fraud. Their action 
proceeds upon the theory that he was their agent in mflking the sale; 
and they cannot repudiate his acts while seeking to obtain the fruits; 
They were entitled by the agreement with him to share the profit arising 
from the sale, and to claim one-third of the stock represented by the 
subscription. The theory that his agenoy terminated before the trans- 
action was consummated is too preposterous to require notice. 

The complainant ofiered to rescind in due season, and did ail in its 
power to restore the défendants to the position which they occupied at 
the time of the sale. In> the absence of any évidence as to the law of 
Mexico, inasmuch as the documents of title were never delivered to the 
complainant, but were left in the hands of the agents of défendants at 
New York city, awaiting payment of the purchase money, it must be 
assumed that the complainant did not acquire any documentary title to 
the property. Consequently it was not incumbent on the complainant 
to tender a reconveyance, and the surrender of the possession of the 
property, with notice to the défendants, was a suflicient ofier of rescis- 
sion. 

The complainant insists that the défendants should be held responsible 
for the expenses incurred in the organization of the corporation, and in 
its administration, including the services of its officers and agents, be- 
cause thèse expenses were the direct resuit of the fraud committed by 
Brooks. Brooks was the agent of the défendants merely to sell the prop- 
erty. If the purchasers chose to incur annecessary expenses with a 
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view of capitalizing their investment and managing itthrough theînstru- 
mentalities of corporate organization, that was not the affair of the de- 
fendants; and the losses, incident thereto are not the direct or immédiate 
conséquences of any acts of Brooka for which they are accountable. 

The demand of the défendants for money advanced and paid ont for 
the Company pursuant to the request of Brooks as vice-président, and 
while he yfaa in charge of its affairs at the mines, is a valid claim 
against the Company to the extent to which Brooks was authorized to 
obtain crédit by his letter of instructions. That letter, which was shown 
to the défendants by Brooks, informed them that he was to incur no 
debt of any character beyond the amount of the letters of crédit or other 
written authority with which he might be furnished by the company. 
He was furnished by the company with a letter of crédit for $10,000, 
and that letter was shown, by him tothe défendants. Had it not been 
for the limitation as to the amount of debt which he was authorized to 
incur, the défendants would hâve been justified, so long as they acted in 
good faith, in dealing with him aa with a gênerai agent of the company. 
He was the ali&r ego of the company at the mines, carrying on opérations 
there which necessitated large monthly expenditures for supplies and 
wages; and the défendants, as the bankers' at San Francisco of the com- 
pany, would hâve been authorized to advance moneys upon his drafts, 
and pay for supplies ordered by him apparently in the legitimate busi- 
ness of the mines. If the défendants had shown that the company in 
any way got the benefit of the moneys which they advanced in excess 
pf $10,000, they would be entitled to recover the excess. As it is, they 
can only recover to the extent of $10^000, and from that amount is to 
Ipe deducted the draft of $4,209 which had been paid by the company. 
A decree is ordered for the complainant, annuUing the sale, and staying 
further prosecution of the suit by thei défendants to recover the purchase 
price. Pursuant to the stipulation filed by the complainant and by the 
persons composing its board of trustées, the défendants are entitled to 
judgment in the other actions at law for the sum which bas been indi- 
eated, and the decree, in, this suit will so adjudge,abd will provide for 
a stay of prosecution of those. actions, except to coÛeôt that sum and the 
taxable costs of the suite. 
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Vetterlein et al. v. Babkeb. 
{Circuit Court, 8. D. New York. Viareh 31, 1891.) 

1. Vaoatino Deckbe— Evidence— Rbs Aiwitoioata. 

A blU of rcview to anntil a decree cannot be maintained on the gronnd tbat a de- 
cree in a collatéral suit between the parties, whicb was introduced as res adjvdir 
cata npon some of the issues in the cause, bas, since the decree, been set aside by 
the court which rendered it, where it appears that the collatéral decree was void for 
-want of jurisdiction of the court, and was vacated for that reason. The vacating 
of the decree did not detract from its original inoperativeness as res adjudicata, 
and theref ore is not new matter arising since tbe decree now sought to be annulled, 
within the rules that apply to bills of review. 

S. Same— Nbglbot or Tbtjstbb. 

A bill to annul a decree for traud cannot be maintained upon the theory that the de- 
fendants, who were trustées, were derelict ip théir duty to their cestuis que trustent 
in not availing themselves of défenses whicb they might hâve presented, where it 
does not àppear that the complainant in tbe suit was oognizant of aay misconduct 
on thepartof the trustées, and where they were the proper parties to representthe 
beneflciaries and litigate the cause for tbem. TJnder sucti circumstances tbe ad- 
verse party cannot be deprived of the benefit of the adjudication whicb he bas ob- 
tained. 

In Equity. 

Eoger M. Sherman, for plaintiffs. 

John Proctor Clarke, for défendant. 

Wallace, J. This is a bill to reverse and set aside a decree of this 
court, (16 Fed. Rep. 759,) in afBrmance of a decree of the district court 
(Id. 218) adjudging that certain insurance policies, the property of the 
bankrupt firm composed of Théodore H. Vetterlein and Bemhard E. 
Vetterlein, and assigned to trustées for the benefit of the wife and chil- 
dren of Théodore H. Vetterlein, were so assigned in fraud of thé rights 
of the assignée in bankruptcy of the Vetterleins. The présent com- 
plainants are the wife and children of Théodore H. Vetterlein, the beh- 
eficiaries named in the assignment of the policies. The défendants are 
the assignors in bankruptcy, who are the successors of ihe complainant 
in the former suit, and the défendants in that suit. The bill proceeds 
upon three grounds: (1) That a decree in a collatéral suit between the 
parties to the original suit, whieh was put in evidenco as res adjudicàta 
upon the issue of.fraud, bas since been annulled by the court which ren- 
dered. it as void for want of jurisdiction; (2) that the use of thé collat- 
éral decree as évidence in the original suit was in fraud of an agreement 
made between the parties to that suit; and (3) that the défendants in 
the original suit, who were trustées for the présent complainants, vio- 
lated their duty to their cestuis que trustent by omitting to avail them- 
selves of défenses which existed, and setting up défenses in hostility to 
their trust, — of ail which the complainant in the original suit was aware 
at the time. The bill bas been discussed by counsel as though it were 
• a bill of review. So far as it proceeds upon the theory that the vacat- 
ing of the collatéral decree is new matter, which bas arisen since the 
original decree, it would state facts appropriate for such a bill, if it did 
not appear that the collatéral decree was void for want of jurisdiction of 
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the court, — a fact which is not new matter, wliîch presumably was 
known when the deçîjee.was' offefed in évidence, and which, if it had 
been urged at the time, would hâve destroyed the effect of the decree as 
évidence. So far as the bill proceeds upon the theory that the former 
défendants, trustées of the présent complainants, were derelict in their 
duty in .the conduct of the suit, to the knowledge of the former com- 
plaiiiant, ît is essentially one to impeach a decree for fraud, and not a 
Mil ôf reviëw. As the bill has not been deinurrçd tO the cause will be 
diaposed of on the proofs as though the averments, if established by 
the probfe, would entitlè the coinplainant to relief in any aspect of the 
facts. 

The bill cannot be maîntained. on the first two grounds, because the 
proofs do not show tljat the réception of the collatéral decree in évidence 
had any material influence upûn the resuit. The record of the proofs 
in the original suit haa not been introduced, consequently it cannot be 
ascertained upon what évidence the court decreed, It would seem, how- 
ever, from the opinion 6i the judge that there was évidence, irrespective 
of the collatéral decree, to establish ail the material facts in controversy 
upon which the decree proceeded, and that the collatéral decree waa not 
regarded at ail in reaching the décision. 

The bill cannot be maintained ujM>n the thurd ground, because, irre- 
spective of other considérations, it does not appear that the complainant 
in the original suit was ôognizant of any miscondùdt of the trustées in 
the défense of the suit, He made the trustées. adverse parties, because 
they were the proper petsons to represent the beneficiaries. He is en- 
titled to the benefit of the adjudication he has obtained by his diligence, 
and cannot be deprived of it because those who were duly authorized to 
represent the beneficiaries were négligent or faithless. If the trustées 
were derelict, the ceatuiaque truétent muât look to them for their remedy. 
It appearp, however, that the trustées insisted that the beneficiaries were 
necessary parties to the suit, and that they should be brought in. This 
contention was overruled, and the suprême court; held that it was prop- 
erly overruled. VeUtrlein v. Bamea, 124 U. S. 169, 8 Sup. Ct. Rep. 441. 
The circumstance that the trustées endeavored to hâve the beneficiaries 
brought in as parties isquite cogent to show that they intended to pro- 
tect the rights. of the beneficiaries. From ail that now appears, there is 
Utile room to doubt thàt the trustées defended the suit to the best of 
their ability. 

The bill is dismissed, withcosts. 
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Van Vlebt a al. v. Sledge et (d. 

Sledhb et cd. V. Van Vleet. 

{Circuit Cowrt, W. D. Tennessee. Angust 9, 1890.) 

I. NeOOTIABLB IN8TE0MBNT8— INDORSEMBNT— BVÏBBINOB. 

Tbe testimony of a witaess aà to statements of tbe indorsers of a note tn regard to 
tbe agreement under which the iudorsement was made is inadmissible as hearsay. 

8. Bamb— Rbformation op Contbaot— Evidence. 

Paroi évidence is inadinisaible to vary or explaln an nncondltlonal indorsement of 
notes, but is compétent for the purpose of ref orming the cont^act of indorsement. 

8. Bamb^Entbt oit Boosb or Acoottnt. 

An entrv on the books of tbe indorsers, charging the notes to tbe indorsees, and 
reolting, ^All said notes transferred to them in part payment of their account, and 
indoraed by us, waiving protest, " is not ambiguous, and the person who made tbe 
entry cannot construe it, or testify as to what -vras meant by tbe vrord "payment." 

4. Sàme— Rekormation dp ContraOts. 

A Vi^ritten contract will not be reformed unless a material mlstake is shown by 
proofs that are fuU, clear, and décisive, free from doubt and nncertainty, and BUch 
as to entirely satisfy tbe consclehce of the court. 

5. Same— Lâches. 

Notes iwére indorsed and transferred In payment of an Indebtedness, and at tbe 
same time an entry was made by tbe indorsers' book-keeper in their books to the ef- 
fect that tbe indorsement was uncondltional. Afterwards the indorsers went into 
voluntary liquidation, with complaiaants' testator as liquidating partner, and he 
had charge of tbe books until bis death, four years af ter which, and nine years af ter 
the indorsement, complainants sought to reform the contract of indorsement by 
making it conditional. Held, that ttaey were estopped on the ground of lâches. 

6. Same— Repobmation or the Book-Entbt. 

Theentry in tbe indorsers' books, claimed by complainants to bave beenawritten 
mémorandum of a verbal agreement in regard to the indorsement, could not be re- 
formed to show that the indorsement was conditional, where it was, witbout mis- 
take, made ta appear on the notes as unconditional; since the eSectwould betoput 
in writing a verbal understanding, to vary the written contract. 

7. Same— Parol Evidence to' Vart TVritten Contract— Rtob of Fbdbral Courts. 

Tbe fédéral court is not bound by the décisions of the state court of the state over 
which it bas jurisdiotion, allowing a paroi agreement to limit the effeot of a writ- 
ten contract, but will foUOw the contrary rule, as established in the fédéral courts. 

8. INTERBST— B.E0OVERT OV UstJHÏOOS INTBBBST PaIB. 

Usurious interest alleged to bave been received from a firm by one of the part- 
ners cannot be recoveredfrom bis représentative by the représentatives of the other 
Sartners, where it is neither allâgea nor shown tuât the latter did not reçoive like 
iterest. 

9. Same — Lâches. 

A demand for snch interest will be repelled on the ground of lacbes, where it is 

made 10 years after the affairs of tbe partnership hâve been amicably settled, and 

, the accounts of the several partners, as between themsel ves„8atisf actorily adjusted 

10. Interest — Statbment ce Account— Convbntionai, Intbkbst. 

■ Where a statement of account is f urnished by the debtor, charging bimself with 
' interest at the conventional rate; he thereby oontrapts to pày that rate, and cannot, 
after paying the amount, reoover the interest on tbe ground that it was greater tban 
the légal rate. 

II. Same— UsuRT. 

The statute of Ifississippl, making the légal rate of interest 6 per cent., and 
providing that " contracta may be mâde in writing" for the payment of 10 per cent., 
only prevehts the recovery of more than 6 per cent, nnless thecontraot is in writing, 
and does not give the right to recover back more than 6 per cent, voluntarily paid 
under a verbEtl agreement. 
13. Peactice ik Fédérai, Counts— Lâches. 

The fédéral oonrts sitting in equity will décline relief where oomplalnant bas been 
guilty of lâches, thougb bis olaim may not be barred by the statute of limitations of 
tbe state. 
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18. Intiskest— Evasion ov Law; 

It is not an evasipn of the interest laws to hâve the purchase-money notes for 
land exeouted in thestàte where the land la sitnated, in order to gain a higher rate 
of interest than is allowed by the law of the state in which the contracting parties 
réside. 

14. Nbgotiablb Instbdmbnts^Liabilitt op Indobseb. 

The extent of the liability of the unconditional indorser of a note is the face value 
of the note, an4 not the considération received hy him. 

In Equity. 

Côtoplainants, as exécutrices of A. N. McKay, survivîng partner of 
the firm of Sledge, McKay & Co., filed their Mil in 1889 against Will- 
iam M. Sledge, as exécuter of W. M. Sledge, deceased, N. R. Sledge, 
W. D. Sledge, and 0. D. Sledge, executors of N. R. Sledge, deceased, 
and as surviving partners of the firm of N. R. Sledge & Sons. The bill 
allèges that A. N. McKay, deceased, was the liquidating partner of Sledge, 
McKay & Co., which firm went into voluntary liquidation, and that ail 
the debts of said firm had not been paid, and the prayer was for a re- 
ceiver to settle up the aflairs of the partnership, and that its creditors 
should come in and prôve their claims. The bill also allèges that in and 
after 1873 N. R. Sledge & Sons exacted usurious interest on the balance 
it had to its crédit with the firm of Sledge, McKay & Co.; that prior to 
Jànuàry 29, 1880, N. R. Sledge & Sons had a large balance with Sledge, 
McKay & Co. ; that the latter firm on that date was the holder of three 
promissory notes; that N. R. Sledge, acting for his firm, proposed to 
Sledge, McKay & Co. that he would take the notes in part payraent of 
the balance due if Sledge, McKay & Co. would guaranty their payment 
in the event the title to the land on which they were secured, which was 
then in litigation, should fail; that the notes were thereupon indorsed 
and delivered in pursuance of the agreement; that the title to the land 
proved good, and that N. R. Sledge & Sons foreclosed their lien on the 
same, and that défendants threatened to bring suit against complainants 
for the déficit. The bill prayed, ainong other things, that complainants 
might be allowed to prove by paroi that the indorsement on the notes re- 
ferred to was conditional, as alleged, and that they might be allowed to 
set off against any claim of N. R. iSledge & Sons the usurious interest 
alleged in the bill to hâve been exacted by them. The indorsement on 
.the notes was as foUows: "Pay to the order of N. R. Sledge & Sons, waiv- 
ing protest and notice. Sledge, McKay & Co." Défendants an- 
swered the bill, denying the exaction of usurious interest, as alleged, or 
that the notes taken by N. R. Sledge & Sons from Sledge, McKay &, Co. 
were indorsed conditionally, or that there was any paroi agreement in 
référence to such indorsement. They alleged that the entire transaction 
was expressed in the written indorsement, and that it was intended to 
hâve its légal effect. The notes were indorsed in 1878. Défendants also 
filed a cross-bill, asking that complainants be charged with two-thirds of 
the balance due on the notés, after deducting thé amount received from 
the sale of the land on which they were a lien. Complainants by an 
amended bill sought to charge défendants, as executors of N. R. Sledge, 
with usurious interest, alleged to bave been received by him frona the 
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firm of Sledge, McKay & Co., of wbich he was a member, as well as of 
the firm of N, R. Sledge & Co. 

Taylor & CarroU, T. H. Jackson, and Melcalf & Walker, for Van Vleet 
et al. 

Beard & Clapp and C. F. Vance, for Sledge et al. 

Jackson, J. The conclusions reached by the court on the questions 
presented in thèse causes, after a careful examination of the pleâdings 
and proof, which it is not deemed necessary to set out and revièw in dé- 
tail, are the following, viz. : 

1. The exceptions of cross-complainants to the answer of witneés A. N. 
McCollum to'thefourteenth andfifteenth direct interrogatories and tp thé 
answer of witness W. M, Sledge to direct interrogatory 7, so far as they 
tindertake to give the conversations or statements of A. N. McKay and 
Wi M. Sledge, Sr., as to the contract or agreement under which thé 
Rogers notes were iudorsed by Sledge, McKay & Co. to N. R. Sledge (è 
Sons, should be and are sustained, because said answers were only hear- 
say testimony, and incompétent. To the extent ihdicated, said answers 
are excluded as évidence. The exceptions of said complainants to the 
competency of the answers of witness J. W. Fulmer to the seventh, 
ninth, tenth, and thirteenth direct interrogatories are sustained so far as 
they attempt or undertake to vary or explain the written contract emï 
bodied in the indorsement made by Sledge, McKay & Co. upon the Rog- 
ers notes, transferred to N. R. Sledge & Sons, Paroi évidence beiiig in- 
compétent to vary or explain said contract, said answers should be éx- 
cluded for that purpose. But, so far as said answers hâve any bearing 
upon the question of reforming the contract of thè parties sought to bô 
efiFected by the amended bill, the statements of the witness are compé- 
tent, and are allowed to stand as évidence upon that question. The ex- 
ceptions of cross-complainant to the competency of said witness Fulmer's 
answers to the twenty-third and twenty-fourth direct interrogatories are 
sustained. The entry made by said witness upon the books of Sledge, 
McKay & Co., charging N. R. Sledge & Sons with the Rogers notes, 
with the accompanying mémorandum, that "ail said notes transferred to 
them in part payment of their account, and indorsed by us, waiving 
protest," was not ambiguous. Witness was not at liberty to construe it, 
nor was it compétent for him to explain what was meant by the word 
"payment," or to give bis understanding that, when a créditer accepted 
a note of a third party in absolute payment, he bas no right to look to the 
indorser of such note. Thèse answers are incompétent, and should be 
excluded. 

2. The amended bill to reform the contract between Sledge, McKay 
& Co. and N. R. Sledge & Sons, under which the Rogers notes werô 
transferred by the former to the latter, cannot be sustained, becanse the 
évidence is insuflBcient to warrant such relief, and because complainants 
and McKay, the snrviving partner of Sledge, McKay & Co., to whose 
rights they hâve succeeded, hâve unreasonably delayed their application 
to refolta said contract, and should now be repelled on the ground of 
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"lâches," iftl^e, proof waa even niçar^ çatisfactory tjiiaiï'it is that the in- 
dorsement of the notes, and the entry upon the books of Sledge, McKay 
& Co., didj.pot embody or express the real contraçt and agreement of 
the parties. The casual conversations which E. A.. Spottswood and W. 
M. Sledge détail as hav^ng oocïirred with crossrcpnjplainant N. R. Sledge 
are entitled to but little considération as évidence on which to reform a 
written contraçt; but, sq; far; as they hâve any wejght, they are fuUy 
counter^hai^ced by ; th^ testimpny of N. K. Sledge and N. Norfleet,-^ 
the . Jatter il^leing a disint,erQsted witness, — whoae évidence tends to show 
that A. N. McKay in his life-time, and shortly before his death, rec- 
pgnized Une liability of, Sledge, McICay & Co. upon; their indorsement 
of the Rogers notes, or that said firm; wa,s liablc; to the surviving partners 
of N. R. Slçdge & Sons on said notejS. The alleged statements of N. 
R. Sledge, as giyen by Spottswood and W. M. Sledge, being fully offset 
by, the testimpny of N. ]R. §ledge and Norfleet, the caae for thereforma- 
tion of the çontract under which. the notes werpilransferred dépends 
upon the, évidence of Ji j\V:. Fulmer, MrJiiph is insufficient for that pur- 
]>ose. Equity will refproji writteaanstruments, sp that they shall con- 
Ibrm to the pirecise intent of the parties to theija,. when a matçrial mis- 
take js shpwn by prpofe tha,t are full,, pleai;, and deeisivcj free from dpubt 
land uncertainty, and such as to entirply sati^fythe conscience of tJbe 
court. Fujmer's testiinpny falls far shpït of this standard. After stat* 
îog that the Rogers not;çs were transfi^rred in part payment of the large 
d^t which, Sledge, Mc^Cay, & Co. owed to N. R. Sledge & Sons, ,he is 
iigked if there was apy ;^greement or understanding as to the liability 
tl»at Sledge, McKay & Çp. came under by virtue of their indorsement 
of said notes, to which; he, replies; • 

_ "Only, this liability: thaW^ie prpperty for which the notes were given was 
In.Iitigation at the tim^rand. in case Sledge. McKay & Co. failed to gain the 
litigation. then, and in that évent, they were liable on their indorsement, but 
otherwlse were Dot Uablë,", 

He saySjfurther, that, N. R. Sledge ajid A. N.iMeKay both stated the 
"proposition'' to him together, and authorized him to make the entry 
and complète the transaction; that they directed him to enter upon the 
books of Sledge, McKay i& Co. the entire transaction and agreement, 
which, however, he did not do; that it was not customary to enter con- 
tracta on the books in, r^aking journal en tries further than to state the 
object of the entry; an^ that he had no object in leaving out the spécial 
agreement in: the eptry which he made of the transaction. Now, by 
leference to Fulmer'sjipswer to the twenty-third amdtwenty-fourth di- 
rect interrogatories, it will be seen that his understanding at the time was 
that, as the notes were taken in absolu te payment, N. R. Sledge & Sons 
could lopt pnly to themakérs thereof, and not to the indorsers. En- 
tprtaining this idea, heiSjUpposed that Sledge, McKay «fcCo. incurred no 
liability,by; their. indorsement of said notes, inaawHphas they were ac- 
cepted by .i^> B' Sle%ç &,Sons in part payment of- their debt; and, as 
spmetbing; çiay havej been said abput the indorsers guarantyjng the 
title to the, land, Fbiph was a material ,part of thp secujity Ibr the pay- 
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ment of the notes^it is riioré thun lîkely tîiàt Fulmer has confused the 
latter with his idea Wùndefstanding that their indorsemeïit of the notes 
imposed no îiability ùpon Sledge, McKay & Go., because the notes were 
taken by N. R. Sledge!'& Sons in absolute payment of part of their debt. 
Having this idea as to the efFect of the indorsement, it was quitenatural 
for Fulmer to suppose, from: something that may hâve been said about 
the title to the laiid, that the Iiability of Sledge, McKay & Go. was 
limited to a guaranty of that title. According tô Fulmer's understaud- 
ing at the time of the transaction, and of the eifect bf the entry made 
by him on the books of Sledge, McKay & Go., the latter's indorsement 
of the notes imposed no Iiability upon theni, and yet he now says that 
the parties agreed and directed him to raake an entry to the efl'ect that 
said indorsement should impose a Iiability upon the indorsers only in 
the eventthe title failed. This must hâve struck him as something re- 
markabîe, if it occatred in that way; but, instead of tnaking the entry 
of -any such agreenlent, he neglected to do so, for the reason that it was 
not cùstomary. Nine years alter the transaction, and after failure to 
make the entry as directed, it is now proposed, by and upon his indis- 
tinct and gênerai rëcollection of what was said, — whether before or after 
the iodorsement was actually made does not appear,— to correct his en- 
try» His testimony fails to satisfy the court that thiS should be donc. 
The action of the indorsers infortnally waiving protest and notice is in- 
consistént with the theory now advanced, or with Fulmer's understand- 
ing that Sledge, McKay & Go/, by and under their indorsement, were 
tè incur no liabilitj' for the failure of Rogers to pay the notes, but only 
becaine liable to make good the title to the land. If the latter was their 
sole undertaking, why waive protest and notice of the non-paymeht of 
the notes? Businiessilien of expérience would hardly so act. 

But if the proofof the allég'e'd agreement to qualily and lirait the lé- 
gal effectof Sledge, McKay & Go. 's indorsement upon the notes, so as to 
make their Iiability therèon dépendent UpOn the fJaiMrè of the title to the 
land, was even clearer and more satisfactory than it is, still the com- 
plainants should be denied the relief soUght by their amended bill, of 
having the contract reforiHed, under thé circumstances of this case, on 
the grôundof" lâches." Their amended bill, seekitig a reformation of 
the contract, was filed more than nine years after the transaction. No 
satisfactory explanation is given for the delay. Complainants' testatOr, 
A. N. McKây, was the liquidating partner of Sledge, McKay & Go. He 
bad the books of the firm in his possession up to the date of his death, 
inDecembfer, 1885, and, if he did not actually iflspect the éntry of the 
transaction upon those books as made in January, 1880, he could hâve 
doneso. It is not shown that he did not inspect and know of the entry 
as it was actually made by Fulmer. It must be prœuraed that he did 
know'of it, and there is no évidence that he ever complained ofitsin- 
correctneBS. His clerk, McGollum, who, alter his death, becamé the 
agent' of his estate for the complainants » was infbrmed of the allegëd 
agreem«nt^at or about the time it was made. So was W. M. Sledge', 
the exécuter of W. M. Sledge, Sr. If A. Ni McKay had survived and 
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filed the amender! bill to reform said contract as late as February 20, 
1889, and after the death of the other parties to the transaction, he 
would clearly hâve been repelled on the ground of "lâches." With ail 
the facts easily accessible to them, the complainants, as his personal 
représentatives, stand in no better position. The well-settled rule of the 
suprême court is that parties seeking such relief must be diligent in the 
assertion of their rights. In Badger v. Badger, 2 Wall. 95, the rule laid 
down and repeatedly reaflSrraed is that the party who appeals to the con- 
science of the chancelier in support of a claim, where there has been 
lâches in prosecuting it, or long acquiescence in the assertion of adverse 
rights — , 

"Should set forth in this bill speciflcally what were the impediments to an 
earlier prosecution of his claim, huw he came to be so long ignorant of his 
rights, ànd the means uaed by the respondent to fraudulently keep him in ig- 
, nprance, and how and when he flrst camç to a knowledge of the matters al- 
légea in his, bill; otherwise, the chancëllor may justly refuse to consider his 
casei on hi'g bwn showing, without iiiquiringwhether there is a demurrer or 
formai plea of the statute of limitation contained in the answer." 

The prinçiples laid down in other cases fuUy sustain the objection of 
lâches inithis case. See Marsh v, Whitmore, 21 Wall. 184; Haywood v. 
Bank, 9ÇU. S, 618; Goddm v. Kimmell, 99 U. S. 201; Landsdalev. Smith, 
106 U. S. 391, 1 Sup. et. Rep. 350;. and Richards v. MachaU, 124 U. S. 
183, 8 f§up. et. Rep. 437. But, aside from the objections of lâches, 
and the insuflSciency of the évidence tojustify the relief sought, there is 
anotherdifEculty in this branch of the case. Thp complainants do not 
allège eitjier in their original or amended bill that there was any mistake 
in the indorsement which Sledge, McKay & Co. placed upon the Rogers 
notes, or that said indorsement was not in conformity with the inten- 
tion of the parties. The claim is that, while there was no mistake in 
the indorsement itself, as made, there was a contemporaneous collatéral 
agreement explanatory thereof, and limiting its opération and légal 
effect to a contingent liability of the indorsers, depending, not upon 
the failure of the makers to pay the notes at maturity, but upon the 
failure of title to the land on which the notes were a lien, which agree- 
ment was intended to be reduced to writing, but which Pulmer, the 
book-keeper, omitted or neglected to enter upon the books of Sledge, 
MsKay # Co., as he was directed to do. The object of the amended 
bill is to hâve the entry which Fulmer actually made of the transaction 
on the bppks of Sledge, McKay & Co., in January, 1880, so reformed 
as to embody the alleged collatéral explanatory agreement, to the end 
that the reformed entry may be used to control the légal effect of the in- 
dorsement upon the notes, and limit and confine its opération to a mère 
guaranty on the part of the indorsers of title to the Red Fork tract of 
land, for which Rogers executed the notes which were transferred. Such 
an attempt to reform an entry made in the books of the indorsers, in or- 
der to make it lirait and quaJify this contract of indorsement upon com- 
mercial paper, is a novel proceeding. It is an ingénions effort to provide 
written évidence by which to explain and vary the contract of indorse- 
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aient. In substance and efifect it is an application to the court to com- 
pel the parties to put an alleged collatéral verbal understanding in writ- 
ing, so that it may be used as évidence in explaining and qualifying 
their formai written contract. The entry on the books of Sledge, Mc- 
Kay & Co., as it stands, is only évidence of the transaction. Suppose 
it should be reformed, as desired, its effect and opération would still be 
merely written évidence ôf the transaction. In my examination of this 
question, I hâve found no authority for entertaining a biU merely to 
provide written évidence, or to put évidence in such légal shape as will 
enable a party to use it in controUing a written contracta In the in- 
dorsement made by Sledge, McKay & Co., no mistake is alleged or 
shown. ' This court oannot aid complainante in providing written évi- 
dence by which to explain that indorsement. If the agent of the in- 
dorsers neglected to make such an explanatory written entry of the trans- 
action as complainants now séek to hâve made by ïeforming the entry 
in the books of Sledge, McKay & Co;, the latter must bear the consé- 
quence of such neglect. ' No reformation of the contract of indorsement 
made by Sledge, McKay & Co. can be had under the amended bill, and 
that relief isaccordingly denied complainants. 

3. Thenext position of the amended bill, that, as the indorsement Of 
the notes was made in Tennessee, whère a paroi contract limiting the 
liabjlity of an indorser of negotiable paper is valid between the immédi- 
ate parties, and may be shown by paroi évidence, this court should rec- 
ognize and enforce such law Of Tennessee as part of the contract of in- 
dorsement, is equally untenable. It is well settled that the fédéral courts 
are not bound by state décisions upon questions of gênerai commercial 
law. Svdft v. Tyson, 16 Pet. 1; Oates v. Bank, 100 U. S. 239; Baûroad 
Go. V. NaMonal Bank, 102 U. S. 81; and lAverpool Steam Co. v. Phé- 
nix Ins. Co,, 129 U. S. 443, 9 Sup. Ct. Kep. 469. It is equally well 
settled in the fédéral courts that paroi évidence of an oral agreement, al- 
leged to hâve been made at the time of the drawing, making, or indors- 
ing of a bill or note, cannot be permitted to vary, qualify, or contradict 
the ternis of the written contract. ^echiv. Howard, 16 Wall. 664; For- 
sythe v. KimbaJi, 91 U. S. 291; White v. Bank, 102 U. S. 658-661; and 
Martin v. (hle, lOi U. S. 31. 

4; The recovery sought by the amended bill against the ëstate of N. 
R. Sledge, and for $3,701.21 of alleged usurious interest rèceived by said 
Sledge from the firm of Sledge, McKay & Co., cannot be sustained, be- 
çause it is neither stated in the pleadings nor shown in the évidence 
that the other members of Sledge, McKay & Co., including complain- 
ants' testator, A. N. McICay, were not paid, or did not receive equal 
amountof usurious interest from said firm, beeause the demand is stale, 
and, if nôt actually bârred by the statu te of limitations of both-Tennessee 
and Mississippi, should be now repelled on the ground of lâches. The 
firm of Sledge, McKay & Co. was dissolved by voluntary liquidation 
in 1878. Its'affairs Were amîcably settled, and the accounts of thè sev- 
eral members with the firm and as between themselve's were adjusted to 
their mutual satisfaction. To opeft their settlements now, Under a bill 
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filed 10 years after;)th;€ JastinstallmeÈfribf usurious interest was allowed 
tp josqeiOf.tbô Hjiembeiai ând to overbàul his settled inteuest accounts with 
thip, fttBi bâck ta 1874, ie not warranted by sound principle or author- 
ityî In. l^Knighl y. Taylor, 1 Howi-168, the suprême court say : 

"Thafc in juatters of'àceount, when they are not barred by the act of limita- 
tions, co^uftsof equity r^fd^e to interpose after a considérable lap$e 6f time, 
from çonfljdfirations of public policy, and frpm the difflculty of doing entire 
justice whën the original transactions hàye become obscure by time, and the 
évidence may be lest. " . \' ' 

Conscience, good.faithi and reaspi\able diligence are required to call 
into[actij^e exercise the ppwer of a court of chancery in such cases. This 
court/ï^iU not, at this Jatfs day, evén if N. R. Sledge'a estate waa not 
fully iprotected both Ijj the six and seyen years' statutes'Of limitation, 
after the partners themsdves hâve, acquiesced ih the firm's paying inter- 
est in ç;^ces8 of 6 per cent, to one, or ail its naembers, open up the ac- 
count, of said finn iwitb a view of aseertaining how mueh usurious in- 
terest eaçh pember has received. This claim of the amended bill is ac- 

cordingly denied. ; ; 

5. Complainants cannoi r^quiçe the firm of N. R. Sledge & Sons, or 
tlie saryiying mepiber therepf, to refund the interest in exc«?ss of 6 per 
cent., reçeiypd froin Sledge, McKay & Co., ampunting, as alleged, to 
$7,264.49, for several neasons: (1) Because by theiaw of Mississippi, 
whereîî. R. Sledge &. Son did busipea3,iand. its members resided, and 
where theindebtednesspf Sledge, M'tfKfty <fe Cp. was payable, a con- 
yentional rate of int^res^ in excess of 6 per cent, tvas allowed. The 
état ute, after spedtying.the rate of interest in the absence of any con- 
vention! or agréera entjfu.rther provides; ; "But contracts may be niade 
in writing for the payiwe^ of a rate of interest as greàt asten per cent, 
per annum." Ip the mutual accounts; between Sledge, McKay & Co. 
and N. R. Sledge <fe Sons, cpmmencin^ in August, 1872, interest at the 
rate of 10 per cent, seeflis to bave been cbarged on eaPh side up to 
Septeoiber j, 1875, resulting in a balw;oe of interest in favor of N. R. 
Sledge ^ Spps cçf ;$3,S20.66, which, was entered up to their crédit, and 
they were fijrnished by , Sledge, MeKfiy & Co. with a written statement 
of the account between the fîrms, showing such rate of interest, and the 
ampunt 4ue N. R. Sledgç, »fc Sons, including such balance of interest in 
iheir fayor.i .This statedapcpuût by Sledge, McKay & Go., thedebtors, 
rjçgdered in nwriting to the creditor, and showing upon its face the iuter- 
gat-credited to the latter at tl;je rate of 1.Q percent., was équivalent to, or, 
ip ; légal, effect, the; çanjfti a§, «; contraot in writing for the pay ment of 
S}3<?b-.rate of interept: up tp.t^at dftte. ,Mfhen a creditor renders an ac^ 
çp|oi|i,t to his debtpr which the Jattep asseois to as correct, either expressly 
pr.jby,; implication of law frpm,thç:jiailu.reto objeet theiçelo within a rea- 
^(M5abïe,;tiDQe, itbeçpmes a.statedaocpunt,; which the debtor can ôrdînarily 
i)np^ph ,or ppeii pnly fpri fraud or mietakei when soiight to be held for 
the balance shown. . An .aççpunt stated, is a new contraet.; The party 
against whom the. balaBÇe stands is regaïded as promising to pay that 
i)alance, not the particulari items which enter into it. Hence inquiry oh 
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hîs'pàrt înto those itéliis is not pèrinitted iiulesa frâud or mistake ia 
shown. Such beirig the settled rule, wheh th'e creditor rendefs thé ac- 
cbûht, whieh is received ty the debtor WilHout objection, it manifèstly 
applîès with greater foïce wHeii the dèbtbr states the accdunt. In the 
latter case it is a writtèn jtfèkhowledgthent 6î his cohtract liability to pay 
the balance shown, inclûding ail the items ofindëbtednéss therein,wheth- 
ér madé up of principal or interestv 'It hasin sûch case ail the force 
ànd efféct of a promissôry note, embodyîng the rate of interest specified 
tHerein, and meets the reqùirement of a statute that à contract may be 
nàade in writing' for the payrnént of such rate of iiitërest. Thé statute 
df Calïfornia provides' that, "when thëre is no express contract in writ- 
ing fixitig à diffeïeiit ràte'éf intereâti intérést shall bë allowed ait the rate 
of teh 'per cent, per aniiUm;" and, furthei', that "parties may agrëê in 
writing for. the pay ment ofany raté df interest whatéter, on money due 
or td bëëomë due on any contract." In Pratalongo v. Larco, 47 GaV.- 
378, it Was held thàt accounts stated between the parties, as ifi the 
présent caâè, ahowihg the rate of interest chargedat 1} per cent, per 
month; ctthStitUted an àgreemënt in writing, which'fuUycomplied with 
the rëquirehieht of ' thestatuté; That dâse'is direetl^ in point heré, for 
there is'hosUtostalitiàl dîfferèricè in thé Californiaand Mississippi statuttes, 
éxcépt as to thè raté of interest wMch may be stipuktëd for. An *'agréè- 
ment in writing," under the California statute, îs thëaame in légal effeot 
as a: cohéràibt îh writing under the Mississippi 'Statute. Interest was 
credited by'Slèdge,McEay & Gd. fo -N. R. Sledge & Sons oô moïithly 
balances ârid ' abeounts réhdëred froitiSeptember I, 1875, to Septetiiber 
1, 1876,:and from Septembér 1, 1^76; W Septetober 1; 1877. Prôfti 
Sëptembër 1,1877, tô Sëptëmber 1, 1878, thefatfedf interest was reduced 
to 8 per ceh't. But the accdunt was regalarly stàtéd ând rèndered^ by 
Sledge, McKk^ & Go. to N'. R: Sledge & Sons, sho'wing the balances ànd 
the rate dfinte:reSf ailo*ed,feo thatàll "the interest allowed and agreed to 
be paid by dèbtor firm in excesà of 6 per cent, up to Sëptember 1 , 1878, 
was covered by the wr'itten cdntraôts ànd agreements of Sledge, McEay 
& Co: to'pày the samej withih thé pïovisiohof the Mississippi statute, 
and was not therefore Usurious. Fronï Sëptember 1, 1878, to date of 
final seltlemeiit df the balance due N. R. Sledge & Sons dnly 6 per 
cent, interest wàs chargëd and collected by the latter, and of course no 
question can arise as to interest during that period. 

Butaside from the fâet that the stated accounts bring the rate of in- 
terest "rëceived within the Mississippi statute, there is another view of 
thé question which is safficient to defeat complainants' right to bave the 
interest in excess of 6 pér cent.' ïefunded. Under thé Mississippi stat- 
ute nd mdre than 6 percent, can be rëcévered by action, unlesS the con- 
tract fdr thé payment of a greâtér raté is in writing. The statute does 
not prohibit or tnake illégal the paying or feceiving of a greater rate of 
interest thafa 6 per cent, unlefss the contract is in writing. Under such 
«ircumstancès, when iiïteïcst is paid în'iexcess df 6 per cent. , it cannot 
bé recbyëred ■ back if thë^ pay ment was Voluùtary. This was so reached 
in thewëH-considered case oî Marvin v. Mhdéî, 125 MasS. 562i, which 
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tumed upon the statutes of Massachusetts, almost identical with that of 
Mississippi. The court beld that, while the conventional rate could not 
be enforced uniess the contract was in writing, still without a written 
contract it was lawful to pay and receive a greater rate than 6 per cent., 
and that when voluntariîy paid it could not be recovered back. To 
the same efifect is the case of Maryey. Strause, 6 Fed. Rep. 483. If the 
foregoing positions were not fatal to the claim to bave N. R. Sledge & 
Sons refund the $7,264.49, of alleged usurious interest, this court would 
still hesitate, on the gfound of long acquiescence, delay, and lâches, to 
opeii;the accounts betiypen said firips reaching back to Àugust, 1872, 
and oyerhaul them, sp as to eliminate usurious interest charged and re- 
ceived on both sides. Nor would this court, in the considération of that 
question, feel itself bound by the exceptions contained in the Tennes- 
see statutes of limitations as to the nqn-residents of the state. In action 
at law the fédéral courts, sitting within a state, recognize and give effect 
to the statute of limitations. Section 34, judiciary act of 1789. Amy 
V. Dubuqae, 98 U. S. 470; Bank v. Lawery, 93 U. S, 72. But there is 
a défense peculiar to courts of equity founded on lapse of time and the 
staleness of the claim. Insuch case the equity side qf the fédéral courts 
will often refuse to interfère, even though the statute of limitations has 
not barred the claim. It should, I think, décline to act or aâbrd relief 
in a case like the présent. 

6. The proof establishes that the Rogera notes were executed with réf- 
érence to the laws of Arkansas, and that the rate of interest stipulated 
therein to be paid after the maturity ■vyaa lawful. The situation of the 
parties, the dating of notes at Red Fork, Ark., and the presumption of 
the law that they intended to make a légal transaction, satisfies the 
court that the contract as to rate of interest had référence to the law of 
Arkansas. McCollum states the matter too strongly when he saysit was 
intended to évade the law of Tennessee. It was certainly intended to 
obtain the Arkansas, rather than the Tennessee, rate of interest. That 
intention was no violation or évasion ,of the law of Tennessee. Grom- 
wéa V. Sac Go., 96 U. S. 51; KOlogg v, MiOer, 13 Fed. Rep. 198, (which 
is directly in point;) Browny. Fredandy 34 Miss. 214. 

7. The liability of Sledge, McKay & Co. , as indorsers, to N. R. Sledge 
& Sons is for the fuU amount of the three unpaid Rogers notes, after 
crediting the same with the proceeds of land, amounting to $8,250, as 
of date November 19, 1886. This question has given the court the 
most difficulty in reaching a satisfactory conclusion. The extent of an 
indorser's liability to his immédiate indorsee is, by the Tennessee dé- 
cision, limited to the considération received by the indorser, with 6 per 
cent, interest, both in respect to real transactions, as well as to accom- 
modation paper. May v. CampbéH, 7 Humph. 450. In Nichais v. Fear- 
aon, 7 Pet. 103, the question as to whether an indorsee could recover 
from his immédiate indorser more than the considération paid the latter 
was reserved. It does not appear to bave been since directly passed 
npon by the suprême court. In TUden v. Blair, 21 Wall. 241, and 
Bailroad Cos. v,Schutte, 103 U. S. 145, there are expressions by the court 
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tending to show that the rule is that the indorsee may require the in- 
dorser to pay what the maker undertook to pay. In Bank v. Johnson, 
104 U. S. 271, Mr. Justice Matthews, speaking for the court, seems te 
limit the in^oï^^'s ; right to recover, against the indorser to the amount 
advanced to the ïatter, and interest thereon. He certainly states that 
as the rule in New York. Whether it was intended to adopt it as the 
raie of the supreroe court does not clearly appear. It is laid down in 
2 Parsons on BiUs & Notes, (page 428,) that the indorsee may recover 
against his indorser the full amoUnt of the note, especially in the 
case of real transaction paper. See, also, 1 Daniel, Neg. Inst. §§ 757, 
767. There is great diversity of ruling in the state court oii the point. 
After considération of the question, the conclusion of this court is that 
the betteir reason and Sôiïnder prihciple are found in the rule wMch 
makes the indcM-ger liable for the face of the note, where no usury is in- 
volved in the contract of indorsement,-a8 in the présent case. The légal 
undertaking of the indorser is that he will pay the note if the maker 
fails to do so at maturity, upon proper demand made and notice of such 
failure given, when not waiyed. When he passes the title to the paper 
to an ÏQdprsee for value with this undertaking, the spunder view seems 
to be tha^jthe indorser renders himself lia,ble for the face of the note or 
bill. , Itiis accordingly eo ruled in this case, and thp firm of Sledge, 
McKay 4^ Co. will be cbîirged in favor of N. R. Sledge & Sons, or the 
8uryivi|ig ;fiiember thereof, with the fuU amount of the three nnpaid 
Bqgers notes, after crediting said notes with the proceeds of the îand 
sale, $8,j250.01, as of date November 19, 1886, and at the rate of in- 
terest therein specified, vi?;. , 8 per cent., till paid. It follows that cross- 
complainants are entitled to a decree on their cross-bill against the es- 
tate of A.: N. McKay and W. M. Sledge for two-thirds of the balance 
due and {anpaid on said Rogers notes, ascertained on the basis stated, 
and a decree wiU be accordingly so entered, with an allowance of costs 
to said cross-complainants in both the original and cross-suits. The 
complainants are denied any relief under their original or amended bill 
against the exécuter pf N. R. Sledge, deceased, except to charge them, 
as suçh pxecutors, with one-third of the Rogers notes, or one-third of 
the balance due thereon. They are entitled to no relief as against the 
firm of N, R. Sledge & Sons, or the surviving member thereof. Com- 
plainants' amended bill will be dismissed, with costs. Their original 
bill may be retained, if they so elect, to proceed thereunder to settle 
up any outstanding liabilities and business of Sledge, McKay & Co. If 
retained for that purpose, a référence will be directed to the master to 
ascerta.in and report any unpaid debts and undistributed assets of said 
firm. ,. Such référence need not include the liability to cross-complain- 
ants on the Rogers notes, which is ûxed, and the amount thereof easily 
ascertainable by simple computation. Complainants will be taxed with 
the costs in the cause already and hereafter to accrue. 
Let decrees be entered accordingly. 
v.45F.no,ll— 48 
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' Haiïcock «< <rf. t^i GosëÉTT e< àî. 

■' 0fro«tt(7owi% tr^'I».- Tennessee. SeptWW' 1^18880 ' 

. .Çguity h^^juri«âictiQii,gf,itsvittosetasideaEfelt14çiiient,andreformadeedglYea 
la pursUan&é theteof, bèédùise ^f mutual nllstàKe, or fràud on tl^e pàrtof tbe grantor 
Inmcludingtherèin landito7irhIclihé badnotitle, thouglt tUere may be a coucut'- 
, r^t i^n^ecl^ at laiv on,tbQ ^ve^uants in t^e deed. Hammond, J., diBsenting. 

9. BOOT! ï'OE''TlTiB— PABOIi B^VÎDBNOB TO VaBT. 

•' < "tèstiteidBy tosfaow'tbài/thewriïtencôùtraot'èx^TiesBèdiBà'tlUè'bondwaaaltered 
., ;:^yiu^;\iy paroi agreesieDtiS; inàdmissibl», - /.|, 

Ott Applica^on for Rehearing. iNo former opinion was filed. 
MmmFmbrm, % Ki Middicki, and i?, 4* Map, f&r, jdalûtifia. 
.jff^.^jJfefoowBa», for défendants.,;. ; :.v , 

jAtfesbïf,' J. It is not deenied necefiBary to go intoaiii^ général revièw 
6f <*le j^Mdirigs ahdévidéncô ib this cage. Thebbjeèfofthe original 
and âniëfidëd ' bîtla is fe- lét asidè à ' sëttlement màide bètween the com- 
plaitoant iîancock, adhiîiiiâtrator of J. -I. PuUiamîdêbeafifed-'and the de^ 
fetodàïft Gossètt, in Jaritiaryj 1884, tb rèform a corivëyànee mâde by sàid 
Cos^t'ld tlie' Mrs bf sàid PuUiaitn aï ^the' tîtnë'of ànd în purfeuance bî 
Bâid^Sèttiëftiènît, béiBai!iëé"Sàia ebnvëyàncfe încludèd' certain landâ whieh 
weïë ïiéither sold by tlîe ^■endor nor pttrchàsed îiy ïhè intestate bf thé 
grBnteëà;;%fid to redb^'er'bf m Cossett ïooneys iniiprô^erly paid bim by 
saidàâttiinistrBtorÀndhiô intestate. TheSeniEtttèïSbf relief are sought 
upon aHegiàtiôns of fratidûtent ooncMîmént and misrepreseûfàtîon of mà- 
teriiâi- ftiCtÉ by saîd Cossétt in proeuïîiig said settlfemënt, and m hîs wrong- 
fully^and knoWihgly inclUding in his^éed to the heirsofPŒllMm certain 
parbeîs* ôf ' land' eoiùparàtively worthîèss; which Ihéîr intestate had not 
purchae^V ànd obtaining pàyment 16^ the saine; ànd • ttpon the f urther 
allegktioii 'bf «niutual liiistâkejbothbfl'âct and oflà'Vr, in respect to said 
traOti'of latid inopropefly iricluded- in sàid Gossetfs'dëédi The alleged 
overpaysbèhfS' made to said Cossètt by reason Of éaid fraudaient conceal- 
ment and nriSrepresentfetibii in prbcuHng said settlemeht âhd in the exe- 
cutidn of sftîd conveyanceiénd byreasoii' of the mîstfikëbï material fadts, 
are sbûgM tô be féOOvëfed, with intèrest. Cossètt intètposed ho objec- 
tion bywayéfdëmïirrer to the franie of the bill and to the relief sought, 
but ansT^'erëd the same, putting in issue the charges on which the e(5[uity 
of the bill ■'ftfes predîdatéd. Proof wàs' tâken oti ■ bbth sides ttpon the is- 
sues ràiëèd^-^thè pleadirigé,and upon thé bearitlg of the causé in June, 
1889, thë iprëBiding jtidgë'dîsrQissed the oOmplaînants' suit, nof upon its 
œerits.'as'Stked by couneél, but upon thë ground thât complainants had 
a conïplëte tùkâ adéquate •t'ehiëdy at laW upon th'ë'èbVenants of seisib and 
warranty contained in thfe'deëd from Cossett to" the hèifs bf Pulliam, and 
that the case as presented by the bill dîénot propérly corne within the 
équitable jurisdiction of this court. Leave wasgrantëd conaplaihants to 
présent an application for rehearing, which the presiding judge requested 
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ellould besubmitted to; the cirjOuijt jçdge foj; his détermination. This ap- 
plication fprrçhearing having now been arguéd, and, in connection there- 
with, the s^pse submitted upon its merits, and this court, having care- 
fally examined the record and the questions presented, bas reached and 
hiereby apncunces its conclusions in the premises as foUows, viz. : 

1. Tha(t;th§ application for the reheariqg should be and is accord ingly 
grantied. . - Tbe original and amended bills make, in the judginent of this 
court, a pasç for the proper exercise of the equitablejurisdiction of the 
court. ! ,Tb6 bill contains clear allégations pf fraud in the shape of mis- 
repreaen^tioiisflnd ooncealment of matériel facts on Cossett's part, and of 
mistakçSjaffectmg the rights of the parties, and seek to hav« reformed 
the deed ^hipb (jossett executed to the heirs of Pulliam. îbese grounds 
of relief W5^, proper matter» of équitable çognizance, and sufficient to 
maintain the jjiriadictionofthe court over the subject-inatter of the suit. 
The remedy at law is not complète and adéquate. If the heirs of Pull- 
iam sued atlaw upon the covenants in Cossett's deed to thèm, howcould 
they reooyer; asito the 28,03 acres which it is claimed actually belonged 
to theij iotestate, and were improperly included in 8a.id deed? Wnîle 
holding Qiidçr that conyeyance, could they at law dispute Cossett's title? 
But, aside from this, there is no remedy ftt law to reform that conyey- 
ance; but, even if there was a cornplete remedy at law, it is settled that, 
where ^aud or mistake is tjieground of relief, thejurfsdiction of a court 
of equity is npt ou^t^ by the concurrent remedy at law. The bill coques 
within Ûie proper çquity jurisdiction of the court, and the complainants 
were entitleid to a hearing and décision upon the merits of the case. The 
order of Juii« 8,:J.889, dismissing complainiants' original and amended 
bill, is accordiogiy set aside, aod a rehearing of thp cause granted. 

2. Conaiplainapts! exceptipns to the cooapetency of direct questions 21, 
22, 26, and 27, and the answera thereto, in the déposition of A. F, Rose, 
are sustained to the extent that the statements of said witness, which 
undertake or purport to show that the terms of the written contract be- 
tween F. D. Cpssett and S. Adams, as contained in the title-bond ofthe 
former to the latter j "were altered or varied by paroi agreement. Direct 
questions. aod.a;iîswers XSto 18, inclusive, in the déposition of défende 
ant Cpssettt arç e^cepted to for the ^ame reason, and said exception is also 
sïligtained.,i, So far as said apswers undertake to change or vary the writ- 
ten, contracli expressed in the titie-bond to Adams they are incompétent, 
and are exelnded. Complainants' exceptions to questions 16, 17, 32, 
«adMh wd^QST«^çrs thereto, in the déposition of défendant F. D. Cosg^tt, 
are sustahiedj and.the testiraony therein given of conversations, agrçe- 
iiients, and uriderstandings had between bimself and J. J. Pulliam, de- 
ceftsed, ai;e;e?duded as incompétent évidence. Complainants' third ex- 
ception-ritçxquestion 38, and answer thereto, in déposition of A. p. Rose— 
is not weàitakep, and is overruled. . , i ,, 

3. Thç p*ppf establishes that the 28^P§_aç!rea described in the amended 
bill was itbe,=pr»perty of J,, J. Pulliam, deçeased; that it never beippged 
to orwasJQ. tb© po^ession of défendant Çossett; that it was not çovéred 
by bis.ti,ti§Tl>PPdi tp said Pulliam; tha4;,it was improperly and by mis- 
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take included in his conveyance of Jànuary, 1884, to thfe heirs of said 
Pulliam, and the ainpunt paid said Cossett théreibr, viz., $336.96, 
should be refunded by him, with interest thereon froirt and after August 
6, 1873. 

4. The proof establishes that by ttiistake, inadvertence, or fraud the 
said Cossett included in his conveyance to the heirs of Pulliam 145.76 
actes of landwhich he had in 1866 conveyed by titlë-bond to S. Adams. 
This parcel of land was not included in the survey made by Pulliam in 
his life-time, but was iiicluded in the survey made by défendant Cossett 
after s^id Pulliam's death, which survey was made Tfrith(^t notice to the 
heirs 6f Pulliam, was conducted by Cossett in pèrson, who directed the 
surveybr to eut off from the S. Adams tract, as described in the title- 
bond of 1866, said 145.75 acres, soas to throw thesame intô the Pull- 
iam pùrehase. This ex parte proceeding was conducted under suspicions 
circilmstances, and was attended by statements made by Cossett to young 
Adams, (and which Cdssett does not contradiet,) which manifested a de- 
sign t^nd intention of ent^apping the agent of thé Pulliam heirs into an 
adiiijssion or claim of ownèrship of said parce! of land, sO as to estop 
tbeni îrom questioning his right to include sàid parcel' in his deed to 
theûi. ï'ollowing this Contrivance to mislead or entrap said heirs, ît is 
established by the prépondérance 6f the évidence and thè circumstances 
of the case that said Cossptt represented to complainant Hancock that 
the Adams tîtle-bond Covered only 100 acres, and did ntit disclose to 
him or to Beasly the fact that Said title-bond embraced said 145i76 acres. 
Neither Hancock hor Beâsly'kriëw' what the Adams title-bond coveted, 
and complainant Hancock' would not hâve settled with said Cossett if 
he had known the facts. Htocock's version of What occurred between 
himself and Cossett in January, 1884, at the time of the settlément in 
relation to the Adams titlë-bond is rriôre satisfactory thân the uncertain 
and argum'entative statement givèn by Cossett. Cossett had recently ex- 
amined that title-bond, when the survey of 1883 wàs made by him, and 
could not hâve been ignorant of the fact, which he admits in his dépo- 
sition, thàt the Adams title-bond covered this 145-.'76 acres. He claims 
that the com^lainants knèw this fact; but that is not established by the 
proof. He had no right to include it in his deed to complainants without 
a full and fair disclosure 6f ail thé facts. This he 'did not make. The 
proof is whoUy insufficient to show that J. J. Pulliam ever took posses- 
sion of or çlaimed said parcel of land as being included in his title-bond. 
The fact thiat he did not havé :t inbludèd in his survey madè in 1881 is 
quite sighiïlcànt. Again, 70 acres of said 146.75-acre parcel never in 
fact belon^edto défendant Cossett at isiny time nôr was he èvef in àctnal 
possession tbereof. Said 70 acres lié in the west end of said stiip be^ 
tween the Stàfford south bne-fonrth section and Wolf river, and belonged 
to E, M. Apperson and his vendees. Cossett névef had either'color of 
title thereto, or possession, àctual or çonstructivé. Others holding title 
nhder and thi*ough said Api)erSon had çonstructivé possession therëof. 
This 70 acres was not embraced in the title-bond to Pulliam; and was 
ii!riproj)erly, through fraud or inlstake on Côssett's part, included' in his 
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deed to the heirs of said PuUiam. Excluding this 145.75 acres, Cossett 
is liable to the estate of. Pulliaïn for a déficit of 133.97 acres at $12 per 
acre, making $1,607.64, with interest since August 6, 1873. 

6. There was no excess of 11.78 acres, as claimed by Cossett, and for 
which the complainant Hancock, administrator, paid him in the settle- 
ment of January 24, 1884, and the amount paid Cossett on the supposed 
excess will be refunded by him, with interest from date of settlement, 
January 24, 1884. 

6. ïihe conveyance from Cossett to the heirs of PuUiam — Exhibit E 
to the original bill — should be reformed so as to exclude from its opéra- 
tion said two tracts of 28.08 and 145.75 acres, respectively. A decree 
will be entered in conformity with the fdregoîng conclusions, in favor of 
complainants and against the défendant P. D. Cossett, and sàid Cosàett 
will be taxed with the costs of the cause. 

Hammond, J., (_dissenting>) It was understood at the time that the 
argument of the pétition for rehearing was directed to be made before 
the circuit judge, that if he should take a différent view of the case, and 
there should be a disagreement between the judges, the parties were to 
hâve the benefit of that fact upon the record. No suggestion was made 
at the argument before me, I think, that tiiis bill could be maintained 
as one to reform the deed, but it was urged that it was a bill to setaside 
a settlement made subsequently to the deed, and evidently contemplated 
by the deed itself between the parties as to the number of acres conveyed 
by it, — very mueh, one might say, as a bill would be filed to surcharge 
and falsify for, fraud an executor's or administrator's settlement or any* 
stated settlement of dealings between parties. It does not seem to me 
now that the bill can be maintained as one to reform the deed. • The 
deed conveys ail of Cossett's lands in a certain location, and by it what- 
«ver he had passed, no more no less, and be it more or less, and the 
amount was to be ascertained subsequently. Now^ the proof seems to 
me to establish that there was a confusion of boundaries and of knowl- 
edge as to the Cossett lands, and that whatever mistakes or losses oc- 
curred were as much the fault of Pulliam as Cossett. If the vendee al- 
lowed lands to which the deed gave him title to be lost by adverse pos- 
session of others, that was not Cossett's fault at ail, and the parties made 
the best settlement they could of quantity, and it was paid for by the 
vendee. If he paid too much, under circumstances not precluding him, 
he might, in an action for money had and received, or possibly in an 
action on the covenants of warranty, hâve recovered thé overpayments, 
but I do not yet see how a bill would lie even to reform the deed. I 
therefore dissent from this jadgment. 
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',.! : ■ '-UnIted Stàïe8:%. Scholl. 

.. i ; {Cl^eiMi Court, D. Wftshington- AprU 7, 1891.) 

PDBMqLAiro— Patent— CA^oELLATioiii. , 

''!Alto<6ugh in a suit to cancel a patèùt'to public lanâ enteréd as tlmber land it ap- 
pei^i^tbat the land was not in factânfltîorcultivation, and ohieflyvaluable for its 
timber, and therefore not subject to entry as timber land, yetif the patent does not 
show that the government In issuing it relied upon the représentation that it was 
! timber land, the Utie will be protected Wtlie hands of a boiia flde purchaser. . 

InEquity. 

P. G, SfMvan, Aasi.TJ. 8. Attj il 

ïbttfft <fc lÂkms and J. P. Cass, for défendants. , 

Hanford, J. This is a suit brought by direction of the attorney gên- 
erai of the United States to obtain a decree canceling a patent for a tract 
of land isBued in the year 1887 to the défendant, John P. Scholl, whô 
made an entry of it as timber land ûnder the act of June S, 1878, the 
entry and proofs being made in the year 1883. The lestimony satisfies 
me that;th8ilànd is not in fact chiefly valuable for timber, and for that 
reason not subject to entry undèr the provisions of the statute providing 
for the sale of timber land; and, if the suit were brought against the orig- 
ihal entryman or patentée of the governmeiit, the relief prayed for shonld 
be granledi Several transfers of the title, however, hâve been made. 
The! presrait owners of the land bought it after the patent had issued. 
They bonght it from the apparent ownCTs of a perfect légal title, and there 
would be no equity^ it seems to me, in imposing upon them the entire 
loss ôf the/property and the purchase money which thèy bave paid for 
it. Thé statute underwhioh the entry was made contains a provision 
that, if false représentations are made in acquiriïtg title, the entryman 
shall forfeit the money which he pays, and ail his right, title, and in- 
terest to the; land. Italso provides that évery conveyaihce that he makes 
of the land «hall bfr void, except à» against bona fide purchasers, recog- 
nizine the principle of e<iuity that* thé purchaser of à légal title for a 
valuable;oohsideration,'Without notice of any outstanding équitable claims 
agâinst the property, is entitléd ta protection to the extent that equity 
will not enforce a merelyi équitable righfc a^àinst bis légal title. The tes- 
timoriy yéry fully makes out the défense as set uphére of a bona fide pur- 
chase by the présent owner. It is insisted by the attorney for the tJnited 
States against this claim that the land itself shows that it was not of the 
charactericoiitMnplatedin the aot y 'con^efes pWvidîng for the sale of' 
timber land, and that a purchaser- 'Would be suppôsed to know fronl'- 
the appearance of the land that the entry was fraudulent, and that the 
patent was obtained by fraud, and therefore chargeable with notice. 
But I find that the patent which was issued for this land does not pur- 
port to bave been issued under the act of June 3, 1878, and it does not 
show that the government was relying upon any représentation that the 
land was chieây valuable for timber and unât for cultivation. The pat- 
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ent recites that the land had been purchased and paid for under the act 
of April 24, 1820, — the gôHeral^ëtatute of the United States providing 
for the sale of public land under the direction of the président, — and 
a person who would examiné the J)àtent itself would not be apprised from 
it that the question of whether the land was agricultural or timber land 
had anything te do with the title. 

For thèse reÂsphs the défendants are entitled to a decree dismissing 
thebill. 



United SiAtis e. PEBEYrf (ri. 

(Circuit CoMrt, D. WatMngtmu April 7, 18BL) 

PuBUo liAiro— Patent— CiNCEiiATioN. 

A homestead patent issued under Rev. St. TJ. S. % 3391, will be canceled In^ di- 
rect proceeding against the original patentées for tbat purpose, Where there was 
no aotual résidence for flveyearsby theperson^boiaàâdttaeéntry, norby herbeirs 
after ber death, upon tbe land prior to the Issjiance pf the patent, Kn4 wbere the 
proofs In the land-of^ce on which the entry was àllowéd only show that thé person 
inaki,ng tbe original application to enter it as a homestead lired on it for only three 
OF four-inonths b^ôre sbo jxras.taken iUiaaAJrom.tbattipie no résidence op, tbe 
land wa^sbo^u by^ the testimony. 

. . In',Equity. 

P. 0. Sidlivan, AsstJJ.K Attj. - 

R. FïHiamam, for déféhHants. 

Hanfobd, J. Thîs iâ ^ sait to cancèl à patent issued under thé pro- 
visions of section 2291,'RéV. St. U. S., being part of the act of congress 
knoTyn ai^ the "homestead law." The objéct of this law was to grant 
land to actual settlers for usé as homèkteàds, and to encourage the séttlfr- 
ment, cùltivàtion, and improvemenl of the public domain. It is rieceë- 
sary, to obtain a valid title under this law^ Ûiat théréshall hâve been an 
actual settiemeiit on the làhd and a contînuoûs résidence and cùltivàtion 
thereof for at least five years. The proofs taken in this case dùrilig the 
proceedings in court çlearly show that there waa no actual résidence by 
the person who made the original entry, nor by ber heirs after her de^th, 
upon the land prior to the issuance of the patent; and the proofs taten 
in thé land-èfflce on which the entry was allowéd do not show that there 
was éyer continuons résidence for the period of five years. They Only 
go to thé extent of showing that the person who made the original ap- 
plication to enter it as a homestead liveçi on it for à period of threé or fônr 
months before she was taken ill, and frpm that time there was no rési- 
dence upon the land shown by tbe teStimony. Tbelawnotbavingbeén 
com^lied with, no right to à patent existed at the time the proofs were 
takèiibrit the time the patent was issued. ' 

TÉé défendants in the présent suit baye not convéj|.ed the title. They 
are the original patentées ofjjiegoyernnient,àhd'hayé no valid défense 
against this suit. Therefore a decree will be enterai in àccordancè witb 
thépirayerof the plaiintiff'a failli ; > - v, , j ^ 
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Stimson V. Clarkb. 

iCircuît Cawrt, D. Washington, N. D. Aprll 10, 1891. > 

Pimiiiô liAND— Oanobliation or BiJTiiEs. 

The power of tUe oommlssioner of the gênerai land-offlce to oancel entries of pub- 
lic lande after flnal;propf bas been made and a final certlflcate issaed, extends only 
to cases of entries' màde npon false' testimony or without authority of law ; and 
the décisions made in tbe land department are only conclusive in so far as they 
relate to pure questions of factunmized with conclusions of law. In a suit for an 
injunction to prevent waste, held, upou exceptions for insufficiency, to a plea al- 
leging cancellation of the pre-emption entry under which the plaintiS claims the 
land pursuant to a décision of the secretary of the interior in a contest proceeding 
initiated after final proof, tbat such a décision containing no spécial or separate 
findings of fact, and <only a déclaration to. the effect that the pre-emptor "had not 
made bis filing, application, and entry In good faith td appropriate tue land to bis 
own use and benefit, as required by law, " and tbat be bad not " made the necessary 
résidence, cultivation^ and improvement to eutitle bim to enter said land," is not 
conclusive npon tbe courts, and that the plea is insuffloient. 

lùÉiiïùity. 

Jacoba Je Jenner, for plaintiff. 

D. 0. Mnch, for dépendant. 

HanÎ'oiid, J. Thè bomplainailt claims ownership of certain land by 
virtue of mesne conveyances from one who entered the sarae as public 
land of the United States under the pre-emption law, and obtained a 
final receipt or patent certificate from the land-ofEce of the district in 
which the lands are situated, after having made thé affidavits, proofs, 
and payment required by said law; andhe brings this suit for an injunc- 
tion tq restrain the compaission of waste upon said land by the défend- 
ant. "IJhç, légal title to the land is in the governmeiit, no patent having 
been jesued. The défendant is in possession, claiming the right to ac- 
quire title thereto by résidence and cultivation under the land lawsof 
the United States. A?:ftgainst the prior entry of the pïaintiff's grantor 
the defeEidant in his answer makes the folio wing plea: 

"That the spécial agent ot the land départaient, in his report as to said en- 
try and fllings of the said William Carley, charged that tbe same was not 
made jn good faith to appropriate the said land to his own exclusive use and 
benefit, as required by laW; and that the said pre-emptor, William Carley, 
had failed to comply with the law in the inatterof the settlement, cultivation, 
and improvement of thé lahd. That upon the investigation had upon notice 
and appeàrance of the parties as hereinbeforealleged, the registerand receiver 
of tbe land-ofiice fouud as a matter of fact that the charges so made by the 
spécial agent of the land department were true, and held the said entry for 
canc^Uatioii; and that upon appeal tbe cômmissiouer of the gênerai land-offlce 
affirmed thé findingsof the register and receiver; and that upon appeal to tbe 
secretary of the interior the said secreCaiy by his décision rendered on tbe 2d 
dayof Mal'Ch, 1889, aflSrmed the rulingsof the register and receiver and com- 
missioner of the gênerai land-office, and held the entry of the said William 
Carley for cancellation for the reasons^^iY«t. That said Carley bad not made 
his filing, application, $nd entry in good ïaith to appropriate the land to bis 
own use and benefit, as required by law. Second. That tbe said Carley had 
aot made the necessary résidence, cultivation. and improvement to entitle 
him to enter said land; and that, in accordance with said findings, ordered the 
said entry canceled, and that the same be restored to sale to the ûrst légal applt- 
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cant; and that by reason of said findings and said order the said entry was 
duly canceled in accordance with the rules and régulations of the land depart- 
ment, as prescribed by the commissioner of the geiieral land-offlce and the 
secretary of the interior. " 

The plaintiff bas filed exceptions to this part of the answer for in- 
sufficiency ; and upon the questions so presented the case has been ar- 
gued and submitted. By the above plea no issue is tendered as to 
whether in fact the entry alleged to hâve been canceled was subject to 
cancellation by reason of any false affidavit or pther représentation hav- 
ing been made by the entry-man, or any other fraudulent act on his part 
in procuring the allowance of his entry at the local land-office, or, by 
reason of non-fulfiUment on his part in good faith of ail the terms, con- 
ditions, and requirements of the pre-emption law; but it is assumed that 
the décision of the ofBcers of the land departnient set forth in the plea is 
conclusive. The défense as pleaded rests — Mrst, upon the proposition 
that the ofïicers of the land départaient are by law vested with power to 
décide finally and conclusively ail questions of fact affecting rights clainaed 
under the land laws relating to the disposai of the public lands; andj 
secondly, the assuraption that in deciding the main issue as to the law- 
fulness of the entry under which the plaintiff claims the land in contro- 
versy in this case those officers hâve necessarily passed upon, and so de- 
cided finally and conclusively, ail questions of fact touching the plain- 
tiff's rights in the premises, and that snch décision therefore amounts to 
a finding of facts sufficient to warrant the canceling of the entry; and, 
thirdly, the conclusion that therefore the parties and the courts are bound 
by the action of said officers, so that there can be no further inquiry as 
to whether the plaintiff did or did not in good faith settle and réside upon 
and cultivate and improve the land; nor as to whether he did or did 
not, in making his final proof, make or procure to be made any false 
représentation or statement, or coinmit any fraudulent act in obtaining 
the patent certificate. No person will seriously çontend that any scheme 
to obtain title to land from the government by fraud, or without fuU 
compliance with the requirements Of the land laws, ought to succeed oi 
be protected by the courts; and, on the other hand, the thought of judi- 
ciai protection to fraud is not more abhorrent to an honest mind than 
the idea that an honest settler upon public land, who in good faith haa 
fully performed ail the conditions prescribed by law, and paid the gov- 
ernment in fuU its priée for a tract of land, can be convicted of fraud, 
and on that ground subjected to the loss of the land and the forfeiture 
of the money paid therefor, without a trial or opportunity for defending 
against an unjust accusation other than a contest in the land department. 
In such proceeding, the officers hâve no power to issue process to bring 
the witnesses necessary to establish the truth, and the only évidence that 
can be produced is that of willing or paid witnesses; and the manner in 
which such contests are conducted involves such enormous expense that 
an honest man of moderate means cannot reasonably hope to prevail 
against an adversary possessed of greater wealth and not incumbered 
with a conscience. , 
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: The |ëotiiàtîtution of thè ifuited States' is the paramount law of this 
Jaûdjjaipi^ tiiiiong the mostsacred of ita gilarantiés is the provision that 
no pèrsdn shair be deprivèd of life, liberty, or property withoiit due 
process of law. The décisions of the suprême court establish the doc- 
trine that à tràôt of land may be segregated from the body of the public 
domaiùabâ beeOme the property of an individual, and as such, subject 
to ail thé incidents of privâte ownership, including taxation by the local 
governnient, without a formai conveyance of the légal title, by the issu- 
ance ôf à épatent. By full compliance with the requirements of the stat- 
utes on the part of a claimant or purchaser fronj the government hia 
rightà and responsibilitiès as owner of the land become perfect. New, 
if afterwards he may be divested of ail his rights as owner of the prop- 
erty, ànd also deprivèd of the purchase money by a décision of the ofE- 
cers ôf the exécïitive brandh of the government by reason of charges of 
fraud SQpported only by the testimony of volunteer witnesses, while he 
is dehied cèmpulsory prbcëss, necessary perhaps to obtâin the only testi- 
mony by Which stich volunteer witnesses can be contradicted and the 
truth established; and if, tfpon an appeàl to thé courts, he is denied a 
hearing.—^cah it be said that he has not been deprivèd of property, or 
thàt he haa had the beiiéfit or the protection of due process of law, or 
that the constitution has nôt been disregàrded in hia case? In the ar- 
gument it îsinsiated that sûch and similar inquiriesare ail answered af- 
firmatively by humerons dèbisions ôf the courts. It is true that theré 
are a nuiiibei' bf décisions se holding by state and territorial courts, in 
whiôh thé opinions are predicated upon what are assùmed to be the con- 
clusions necessarily deducible from rulings of the suprême court of the 
United States. This court refeôgnizes the binding authority of the décis- 
ions bf the suprême court; aiïd will unhësitatingly follow them; but from 
my examitiatibn of thé cases I do not find the doctrine supported. In 
the case otCcMdiuav. Kesseî, 128 U. S. 461, 9 Sup. Ct. Rep. 122, the 
views of the court are thus stated: 

"The powerof Btiper vision possessed bytbe commissioner of the gênerai 
l^nd'qflSue over the acts of the, register and receivor of the local land-olficea 
in the disposition of the public lands undoubtedly authorizes bim to correct 
aiiii annul entriës of land iiilowëd by tbéai, wherethe lands are not sabject to 
ëiitrj'',' or the piàrties do not pdsséss thé qualifications required, or bave prevl- 
busly entered ail that the law permits. The exercise of this power is neces- 
sary to the due adnainlstratioâof the land departmeiit. If an investigation 
<^ ;the' validity :of such entries were requùed in the courts pf law before they 
.ç^uld, be: , caiiceied, the necessary delays attending the examination would 
l^reatly impair, if not destroy, the efBciençy of the dèpartment. But thè 
pbwer of superviSioÈi and corrëctibû is not'an unlitnited or an arbitrary power. 
It can be èxertéd ônly when the entry wàs made upon false testimony, or 
Without authority of law. It éanhot beexercised so as todeprive any person 
of land lawfujly entered and paid for. By such entry-and payaient the pur- 
iQhaser secures a vested interest in the property, and a right to a patent there- 
foir, and can np, more be deprivèd pf it by pçder of the commissioner than h9 
can be deprivèd by such order bf any other làwf ully acquired property. Any 
attempted depiriVatibn iiithat way of sucti intérest will be corrected whenever 
the matter is pre»ented so that the judiciary can act upon it." 
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It is true that in îts opinion the court in so many words déclares that 
powêr to cancel entries of public land, after final fttoofhas been made and 
approved by the register and receiver and a final receipt issued, is vested in 
the commissionerof thegeneral land-offiôe; and in connection with this dé- 
cision the récent décision in the case of U. S. v. CoMng Oo., 137 U. S. 160, 11 
Sup. et. Rep. 57, may also be considei'ëd, in which jt is beld that it is 
not neceasary for the government to retutn the money: paid as the pur- 
chase price for the latidbefore an entrj tan be lawfully canceled; and 
also to consider the further proposition, established by the décisions of 
the court, that the décisions of the commissioner upon questions offact 
made within the scope of his authority are not révisable by the courts, 
and Btill the décisions of the suprême court, up to the présent time, do 
ûot enunciate or support any rule broàd enough to sustain the défense 
pleaded in this answer. The power of the commissioner has limits, and 
in the case of ComeHiis v. Kessd the limits are çlearly defined. In the 
opinion of the court it is pointedly said that his pôwet to correct and 
annul entries of land allowed by the district ofBcers " can be exerted 
only when the entry was made upon false testimony, or without author- 
ity of law." The suprême court has nevet yet decided that in a contest 
proceeding instituted after an entry has been allowed, in which there is 
a conflict of évidence, the commissioner can make a décision adverse to 
thé entry upon a mère prepondetance ôf évidence, or that any décision 
of thé commissioner stated merelyiji gênerai terms, or as an ultimate 
conclusion to the efifect that a party bas not in good faith complied with 
the law soas to be lawfuUy entitled to make the entry, is such a deeisr 
ion as to justify the canceling of the entry or warrant any claim-jumper 
in wresting from another the fruits of years of toil. Until the court of 
last resort, in a proper casé, does make such a décision, I cannot do so. 

In this answer it is not aileged that the allowance of the entry under 
which the plaintifi' claims was predicated upon false testimony, and no 
want of lawful authority for allowance of the entry is shown. In my 
opinion, it does not appear from the iacts stated that it was within the 
power of any officer of the government to annul the entry made by plain- 
tiff's grantor, or deprive plaintifT of his rights as owner of the land, and. 
1 tberefore sustain the exceptions. 
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O'Careoll e« al. v. The Havre. 
{(HrcfuU Court, E. D. Louîsiana. AprU 6, 1891.) 

1. Shippiitg— PAssBNÇfBES— Failukb to Fubnish Pboper Food. 

On libel by passengers agalnst tlie mastér of a steam-ship for f ailure to furnish 
Wholésome and proper food, equal in value toone and a balf navy rations ofthe 
tTnited States, as required by the passenger act, (U. S. St. 1882, o. 374, § 4,) libel- 
auts cahnot recovei' if tbe evidenee âoes not show tbe money or nutritive value of 
the 'provisions furcished, or that they were not equal in value to one and a balf 
navy rations, thougli they may hâve been poor in quality. 

9. SaMB— Br^ACH OV CONTBA.OT. 

In suoh Bdtion it apfieared that, instead of furnishing the amount and quantity of 
food stipulated on the tickets, the master gave them unwholesome and insufficient 
provisions; that f resh water was not furnished them as agreed upon; that the 
water-closéts for thefetnàle passengers were not decently arrangea and inclosed, 
and ■yvere in a disgustingly filthy condition. For thé insuffloiency of the water-closr 
ets, the ship was convloted under the passenger aot of 1883, and fined Î350. Held, 
that damages should be allowed libolants, fdO to each for breach of contract as to 
provisions, and $50 additional to each f emale for breach as to water-closets. 

In Admiralty. 

The pasgenger act, (U. S. St. 1882, c. 874, § 4,) relating to the treatr 
ment of steam-boat passengers, provides that — 

"An allowance of good, wholesome, and proper food, with a reasonable 
quantity of fresh provisions, whleh food shall be equal in value to one and a 
half navy rations of the United States, and of freslî water, not Jess than four 
quarts perday, shall be furnished each of such passengers. * * * If any 
any suÇh passengers shall at any time during the voyage be put on short al- 
lowance for food and water, the master ofthe vessel shall pay toeach passen- 
ger thrèe dollars for each and every day tbe passenger :may bave been put pn 
short allowance. * * * And for every willf ul violation of any of the pro- 
visions of this section the master of the vessel shall be deemed guilty of a 
misdemeanor, and shall be fined not mbre than flve hundred dollars, and be 
.imprisohèd for a term not exceedlng six months. The enforcement of t^is 
penalty* hôWevér, shall not affect thè civil responsibility Of the master afid 
owners of,the vessel to such passengers as may bave suffered from any négli- 
gence, breach o;f contract, or default on the part of suoh master and owners." 

T. J. S&mriiea, for claimant. 
E.DeGray, {oTMhelanta. 

Paedee, J. The libelants, some 20 odd in number, alleging that 
they were steerage passengers on board the steam-ship Havre, on her 
voyage from the port of Antwerp, via Bordeaux, to the port of New Or- 
léans, made between the 12th of January and the middle of February, 
1890, for grounds of complaint against said vessel charge that the mas- 
ter and officers of said vessel, in violation of libelants' contract of pas- 
sage, neglected, failed, and refused to furnish, without any just reason or 
cause, the libelants with proper or sufficient food, and such as they were 
entitled to under their contract, but, on the contrary, starved them, al- 
though said steam-ship had an abundance of wholesome and sufficient 
food on board during the whole of the voyage; and, further, refused to 
furnish them with water-closets of the kind or character demanded by 
ordinary decency, and by the statutes of the United States, "whereby 
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they sufFered hunger and want, thîrst and starvation, to the great injury 
of their health and deprivation of their corafort, and to the damage of 
each of them one hundred dollars, ($100.00.)" They fnrther charge 
that the said master and officers neglected, failed, and refused to fumish 
libelants, and each of them, anallowance of good, wholesome, and proper 
food, with a reasonable quanti ty of fresh provisions, equal in value to 
one and one-half navy rations of the United States, and without cause 
put them on short allowance; and that, when the libelants protested and 
petitioned said master and his officers for sufficient and wholesome foodj 
their pétition was denied, "whereby the said libelants, and each of them, 
during the entire time occupied by the aforesaid passage, suffered great 
discomfort, want, hunger, thirst, and starvation, to the great injury of 
their health and comfort; " and whereby , under the statutes of the United 
States, there becamç due from said steam-ship, her master and owners, 
three dollars per day to each passenger during said voyage. The answer 
is substantially a gênerai déniai. The évidence is voluminous and con- 
flicting; a good deal of it is of that gênerai character which is of little 
value in aiding the court to get at the exact facts in a case of this kind. 
A review or recapitulation would be lengthy and tedious, and is not 
deemed necessary for the purposes of this case. I hâve carefully read 
and considered it ail, and the foUowing is suificient to show how I reach 
a décision: 

1. The évidence does not satisfactorily establish that the value of the 
pro;visions actually served to the libelants, on the voyage aforesaid, was 
or was not équivalent to one and one-half navy rations of the United 
States. The, évidence does not show the money value or the nutritive 
value of the provisions actually furnished. The articles composing the 
navy ration are diflerent from those furnished and contracted to be fur- 
nished by.the vessel in number, variety, and to ,some estent in kind, 
and no witne^s gives an intelligent comparison of the two. It is true 
that somei few: of the libelants give an estimate of the actual value of the 
provisions furnished, but their évidence partakes Iftigely ojf the character 
of "guessing," and their estimâtes are of little value. 

2. The évidence does not satisfactorily establish that the libelants, or 
any of them, at any time during the voyage, were put upon a short al- 
lowance of food and water, within the meaning of the statute, (section 
4, Passenger Act 1882.) There was plenty of food and water, saying 
nothing as to quality, furnished the whole time' of the voyage. 

3. The évidence does establish that many of the articles of food 
contracted to be furnished, as shown by the tickets of passage, were not 
furnished and supplied in kind or by équivalents, particularly oatmeal, 
sugar, butter, and cheese;-and that the provisions, tl;iat were furnished 
were not always wholesome in quality, some of the articles being invari- 
ably bad. The régulations for the supply.and distribution pf food. wpre 
such as to nafturally oanse idissatisfaction among the passengers. The 
breakfast, àfter a fast of 15 hours, coiisisted of a émail ctip of coffee, 
,with a smali pièce of bread, whoUy insufficient to satisfy a healthy, hun- 
gry |)as^eïi^f. Fresh hrèad and bÎBCiiits, the lattër stàle ând worpiy, 
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vere séFved eVery day, protafel;^ étttfitâeùt as tô qoailUfy^; bbth being 
Considered, but thè fresb bread wàs so tniich^ pïe'fei'able tb thé sea-bis- 
«uits the latter werè rejeotéd,'éiid theipaBsengé^îhaturally tbèught that 
tbéywere not, suppiîed'with à^ su-Meiehcy of thè' i former; 'With ifegard 
toifreçh and sait bteôf, the service aadsiipply were sinlilar. The supply 
of disbes for both teater and food'Wàs insufficieiit. The re&erVe supply 
of watêf cotild only be obtained fcy suckiiig in boramon tfatôugh an irôn 
pipe from a barrisl oB deek. Thff steward and bakerand cbok, whb had 
immédiate cotitrblof the furnishing.distributing, aûd cooking of the 
provisions served to the eiiiigraiit pàssengers, seemed to hâve an interest 
in creàting andsupplying a demaûd for extras ftnd déliôacies, and even 
necessaries, among the said passenjgers. ,; ;' 

4. Thé water-closet lor the feïnale passengei'S'ivas'not decently ar- 
ranged and inclosed, and during the Voyage wasgenerally in à disgust- 
inglyfilthy condition; iic^ • 

It foUows that the Ubelants canttbt recovet for and on ailcbtirit of being 
put upon short allotç'anitîié, under thè' passenget aet ôf 1882; bôr for fail- 
ure on the part of thé mister and OflBcer to furniSh provisions' équivalent 
in value to one and one-half navy rations of the United States ùnder the 
same statu te; but that they may recover fori'breachOf con tract in 
not furnishing the quanti ty and quality of provisions âctually contractèd 
to be furnished; and the female libelants may recover for breach of con* 
tract in regard to wâter-closéts. It'appears that for thei însùfEetent Wa- 
ter-closets the ship bas tbeen cotivicted in a Buit 'brought by the Unîtêd 
States under the pasSengefact of 1882, and hasbwn fined thestipulated 
penalty, ($250,) and this fact should be oonsidtered in determining the 
damages to beallowed herë. On thô tvhole, $50 for eàch libelant seems 
to be a proper allowance for damages on thé breadh of contract as to pro- 
visions, and $50 should be allowed to eftch fenialé lîbelant for breach as 
to water-closets. A decree will theréfore be eritèred 'giving each maie 
libelant $50 damages, and each fethale libelant 0iOO. The decree will 
earry costs of both courts. 
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Deleky ». Same. 

(CircMtt Court, JB. X>. ioiiiirtOMO. March 81, lS9i.) 

i; Oàbbtbbs or Passbnobbb— TroKBï— BsBACià of CoKTiiibt. . . ' 

; i Défendant railroEul çompany also owoeSd s Une of Steasii-bosts runnlttg Inthe 

. Mississippi river, and sold tickets eood be,t^een stations and lan^ingrs either on tbe 

' raiir(>ad or steam-boats, and eutitUng passëngérs to be càrrled'either tô thé station 

named or to tbe one neai'est on tbe opposite bank. HaVinfr sold plilintiil sucha 

ticket, défendant, iq retaliation for, bis nefusal to give tbe boat Une bis enUra 

f reigbt, ref used to lE^nd him at tbe lanilin^ Opt>osite tue Station named in the ticket. 
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saying that they bad ahandoned t>he landing. ^éli, a breach of the coatract em- 
bodied lo tbé ticket, for «hich plaintif was entiUed to at leaât nominal damages. 
3. Sahe — Damaaeb. 

Tbe actuai damages being puiiely nominal, a recovery ot $60 was proper. 

In Admiralty. 

Wm. Oramt and /. P, ^onfior, for libelanta. 

W. ^. ITot^e, for claîm»nt. 

Pabdeb, J. The deçisiye question in thèse cases îs whether libelants 
had BVicb a çontract ofi passage as anthorized thein to travel upon the 
steamer Alym, and be landed ftt the Fort Léon landing, in the parish of 
Plaquemines, The claimant, the New Orléans & G^lf Railroad Com- 
pany, is the owner of a lipe qf railroad running from the çity of New 
Orléans down tbe coast of the Mississippi river, op theleft bank of the 
same, Mid is also the pwner of a line of steamers plying on the lower 
Mississippi,; in, connectiqn and conjunction with this railroad. The Al- 
vinis one oif the steaniers of the river Une. The railroad company, for 
the purpQse of attracting business and accommodating its patrons, issued 
■what is call)^ " a train and , pteam-boat ticket " from and to varions points 
on the river, rçached by the respective Unes. Printed on the ticket is 
the following: , 

"This ticket is good hetweeii stations or landings as indicated by punch- 
marks either. on the railroad or stefim-boats» If used on the railroad by pas- 
sengers coining from or going to points on the west bank, it is good to the 
station opposite snch point, and the nearest onè at which the company adver- 
tise to stdp Its trains; but in nb case doés it include férriage across the 
river."' <••■!■ ■^' 

The reverse of the ticket contrains ^ list of the stations on the rail- 
road ànd landings on tfee river arrangéd in order, commencing at New 
Orleansj thp stations and landings on the left bank of the river being in 
one colupin, and immediately opppsite the corresponding landings as to 
distancés from New Orléans on the right bank of the river, e. g.: 

, . «* « .;.*.. * lll « . . 

Orange Grove 1 Up. Magnolia 1 20 
Bnglish Tlum | J'ort Léon I 21 

Th9 évidence shows that when the tickpt is sold on the railroad the 
stations punched are the stations at which the ticket is sold and the sta- 
tion at the place of destination, and whpn sold on the steam-boats the 
landings pupiched are the landing where it is sold and the landing at the 
place çf destination, and that thèse tickets are used in returning either 
upon the steapi-boat Une or upon the railroad Une;, as the holder may 
elect. If the holder elects to return by railroad, he is carried to the sta- 
tion actualiy.ipunçhed, if bis ticket isone sold and ppnched on the rail- 
road, or to the railroad station opposite, the one punched, if bis ticket is 
one sold and punched on the steam-bqat line. On the other hand, if 
tbe hol(^er el€(cts-.to return by steam-boat, he is carriçd to the landing 
actuaUy pumched, if bis ticket isone sold and punci^ed ; on the steam- 
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boat Upe, or.tp the hèarçst landing on either baiilï of tho river, tÂ hold- 
ef's option, if his ticket is one sold and punched on the raUrottî line, 
Amongothet stations and railroad la,ndings riamed upon the reverse side 
of the ticket are the station and landing of English Turn on the left bank 
of the river, and immediately opposite, in the same liûe, and wilh the 
same number, is Fort Léon, a landing on the right baiik of the river. 
The libelants each held one of thèse tickets, purdhased on the railroad, 
and punched at English Turn, a station on the left b^nk pf the river, 
as the place of starting ând returnihg; Port Léon beiiig, as we hâve seen, 
the landing directly opposite in the column oh the ticket, and 'a landing 
opposite English Turn on the right bank of the river. The évidence 
further shows that the gênerai understahding of the traveling public and 
the custom of the carrier bas been to land passengera under the said 
tickets at tbe place on either bank of the river as they may elect, oppo- 
site the station or landing punched, if the retum trip is made by the 
steam-boat. There is some évidence in the record tending to show that 
at the time thèse tickets were purchased the agent of the claimant who 
made the sale so stated to the libelants. Whethër this be true or not, I 
think it is immaterial, because it seems from the whole pûrport of the 
évidence with regard- to the issuance of thèse round-trip tickets that such 
was the gênerai rule and custom of the carrier. In my opinion, undér 
the circumstanoes as above narratèd, there was a contract with the 
carrier to return the libelants, if they elected to travèl by the steam-boat 
line, to the Fort Leôn landing on the west bai;k of the river. Conced- 
ing the contract, there is no question in thèse cases but what the same 
was violated by the carrier; nor is there any question that in the yiolpr 
tion the claimant's agents were actuated solely by their. failure to control 
the principal libelant in the shipmèût of liis plantation fteight by their 
line. The évidence in the case shows clearly that he had refused to give 
the steam-boat line his entire freight, and, as a retaliation for his re- 
fusai, that tbe Steam-boat line had put him to yarious inconveniences 
in the shipinent of his freight, principaUy in requiririg the same tô be 
prepaid, and afterwards had notified him that they would no longer stop 
at bis landing,, but woùld abandon it. Perhaps they had a right, for 
the reasons givèn, to abandon the Fort Léon landing. It may be true, 
and probably is, that a steam-boat is not required to stop at every place 
albng the river where requested, nor is it required tdmaintain a landing 
whether it pays or does not pay expénses. There is prodf to show that 
they had notified the plaintiff that théy had abàtidoned his landing, and 
would no longer land their steam-boat there. But ail this goes for noth- 
ing if, under the contract made in this case, the carrier had contracted 
to deliver him at that landing. If the claimant 'had desired to entirely 
abandon the Fort Léon landing, it should hâve seen to it that as a land- 
ing it should be stricken from its list as printed on the tickets, and that 
its agents should not sell tickets calling, under the gênerai arrangement 
referred to above, for such landingJ 

On the question of damages, it is considered that in the amounts al- 
lowed in the district côutt^^îôO in èaeh case — they are practicaMy nom- 
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inal, leaving nothing to the libelants beyond the vindication of the law 
after the expenses of the litigation other than taxable costs are paid. 
This is substantially right, for the évidence shows that the main dam- 
ages actually suffered werô voluntarily incurred by libelants, and did 
not necessarily follow from the breach of contract; in short, that libel- 
ants rather insisted on enhancing damages. 

Let decrees go for the libelants in the same terms and for the same 
amounts as in the decrees given by the district court. 



The Shawneb. 

McKenna et al. v, The Shawjîbb. 
lIHstrict Court, E. D. Wisconsln. April 13, 1891.) 

SUAlrâH— WaGHS— MUTINT. 

Libelants were Beamen on the schponer 8.., which while at ancbor during a heavy 
head-wind had her windlass carried away. The orew then refused to get the ves- 
selunder way, demanding that the vessel be taken to the nearest port for répairs, 
or, ip lieu thereof, that they be paid $50 each addltional wages. Her sea-going 
qualitles had not been seriously impaired. But one of her two large ancbors was 
Idst, and the ■windlass, thongh a con venience, was not essentiel to her saf ety . After 
urging the men to do thelr duty witbout suocess, moyed by the lateness of the seaspn, 
and the difficulty of procuring another orew in that locality, he made the promise, 
and entered it on the sMpping articles, Upon arlival in port^ their wages as orig- 
inallycontracted forwere.ofEered to them, but were refnsed, and a libel brought.to 
recovèr them with tte additional compensation. B.eld, that there was no such un- 
Beaworthiness as to absélTe libelants from the obligation to serve, and their refusa], 
uhder the ciroumstances, amounted tolnutiny, for which ail wages must be decreed 
to be f prf eited. 

In Admiralty. Libel for wages. 

/. TT. R%ner and ilf. C Zrattsej for libelants. 

George G. Markham, for respondent. 

. Jenkins, J. The libelants at the port of Détroit on the 13th day of 
Novenaber, 1890, shipped as seamen on board the sehooner Shawnee on 
a voyage to Huron, Ghio, for cargo, and thence to the port of Milwau- 
kee, at the stated wages of $2.50 per day and fare home. On receiving 
cargo the' Shawnee proceeded on her voyage in tow of the steamer Spin- 
ner, with the Godfrey in tow astern of the Shawnee. The vessels ar- 
rived oflf Mackinac on the 22d of November, and on account of a heavy 
head-wind came to anchor. The Shawnee cast her large anchor and 
toot in her tow-line from the Spinner, the Godfrey still hanging on to 
the Shawnee. The windlass of the Shawnee proved insufficient to hold 
the two vessels against the head-wind, and was carried away, the God- 
frey then coming to anchor. In the forenoon of the next day the mas- 
ter of the Shawnee went ashore, wired the owners of the accident, and 
reeeived instructions to proceed. Returning on board, the master di- 
rçcted the mate to call the men from the forecastle to get the vessel un- 
der way. Upon delivery of the order the men stated ttiat they^WOni'' 
v.45F.no.ll — 49 
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QotftuTn to until they had seen the mastef. Upèn goîtog^ forward, ac- 
cording to the statement of the oaptain, the men stated that it was worth 
a litUe extra to risk their lives at that season of; tfae yeâr. ; The captàin 
repliéd that neither he nor the mate was paidanything extra, and that 
the orew should not aâk it, and returned aft. M ashort time he agaia 
went forward, and asked them if they would turn to. They replied 
they wished something extra; they wished $50 aiJiece. The captain re- 
fused to pay it, an.d.they said.they "would not turn to, bot would ;go 
ashore first." The captain returned aft, and, finding the Spinner with 
steam up, again applied to the men to résume their duty, but they re- 
fused unless they were granted $50 apiece extra, and they then said "the 
vessel was not fit to go in." The master then, in considération of his po- 
sition, the lateness of the season, hiS inability there to obtain men, and 
the conséquences of delay, agreed to their demand, and the agreement 
was entered, at the demâhd of ihe nien^ upon thé shipping articles. 
According to the statement of the libelants, they said to the captain 
that their lives wete in danger, that they could not risk their lives for 
$2.50 a day, but, if he would agrée to pay $50 apiece more, they would 
go with the vessel, or ëlse they desired the vessel to go to Gheboygan, 
somë'iÇ/miles away, for rèpairs. The Shawnee having slipped her an- 
chor, the vessels prpceedèd in tow of the Spinner on the 23d, and arrived 
at Milwâ^kee withoïit difficulty bp the 25th. The libelants weré of- 
fered, but refused, their wages under the original contrâct, and there- 
upon filed their libel to recover sùch wages,— $35 èach, and $50 eauh 
for additioiial compensation. The respondent pleads duress and com- 
pulsioû 6f the captain, ;with respect to the ipaking of thé agreement for 
extra compensation; concèdes tbat the libelants, provided they had per- 
formed their duties, were entitled to the sum of $35 each, and $7.15 
each for fare to Détroit; and with the filing of the answer oovers the req- 
uisite amount into the registry; <>f the court, to be disposed of as the 
court may direct. .. 

Undoubtedly seamen are absolved from the obligation to serve if the 
vessel bé proveà uniseawflrthy at the commencement of the voysige. 
But, undertaking service in a aeaworthy vessel, they caiiiiot during the 
voyage impose a new contrâct Upon the master, save i» extrême and ex+ 
ceptional dises. The conditions must be such that the erew are not 
bound to proceed upon the voyage, and are freed from the obligations 
of the agreement of service. In such case côntinuance of duty is to be 
r^arded as a newservice and àioew and vbluntary assumpti<Jn of risks. 
If, through périls of the sea or otherwîse, the vessel becomes so unsea- 
worthy that the voyage caûnoti be prosecuted except at imminent haz- 
ard of life, the crew are not bound to proceed upon the voyage merely 
because the master in rashness of judgment may choose to proceed. Ûi 
8. V. AahUm,' 2 Sum. 18. In such case, îf at sea, they may lawfuUy de- 
tnand that thevessel be tafcen to the .nearest port; if in harbM, they 
may lawfnllyi Tefuse further servicel Te justify such action, Howéver; 
the péril of life must be imminent, aild the onus is upon the seàncLen to 
establish the justification. ' t 
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lam përsuadéd that hère wfts no condition of affaîrsjustifying refusai to 
serve. Both J,he Spinner aûd the Shawnee, at thè cortimencement of the 
voyage, werefuUy equippéd, and in ail respects seàworthj^. The Spinner' 
was supplied with two condenslng engiiies, and was àbundantly able to 
handlô her tow. The 8hawneè carrîed a mizzen krià mainsàil, foresail, 
and jib and staysail; 'had twbantthorâweighing 1,980 and 1,650 pounds, 
re£(pectivêly, the latter having 75 fathôriis of chàih. She was quite able 
to tak© care of herself, if thtough stress of weather the Spinner had been; 
obliged to let gb heï tovr. The changed situation, as the resuit of the 
accident, was sîmply this: That the Shawnee hàd but one anchor fût 
use instead of two, and wfts without the service Of à windlass, in case 6f 
an emergency requiring the use of both anchors, or the speedier action 
of the windlass in weîghing ftriclior. Hete was no imminent or proba- 
ble danger to lifé; ho ràSh péril to be assumed; no interposition of thë 
vis flio^, fiïstifying abahdtoment of thé vessel, or refusai to serve. Thë 
accident was too trivial; the additional danger which might resuit there^ 
from too remoteand spéculative. I do not believé thèse men stood in 
any fear of life from fùrthér prosecution of the voyage. I cousider the 
claim in that behalf merely prétentions. No other j)erson anticipated 
danger from the accident. The femalë côok, evên, was not disquieted. 
By their 6wn showing, their demand waà in the alternative, — either re- 
paifs or extra compenèation; the former suggestéd as inducement to the 
latter, the principal burden of their song. The faict of their willihgness 
to serve for extra compensation, without rèpait'S to the vessel, goes far to 
discrédit their claim that they stood in jeopardy from further prosecu- 
tion of the voyage in the thèn condition of the vessel. Men standing in 
fear of life do not ordinarily so act. I am convihcéd that the libelants 
toôk advantage of the accident to coerce the master to an unjust demand. 
The attendant circumstances— known to and relied upon by the libel- 
ants — compelled acquiescence. The lateness of the season ; the inability 
to obtain seamen at Mackinac; the delay attendihg the procuring of a 
crew from below; the improbability that the Spinner would wait upon 
such détention; the great expense attending delay; the probability that 
the Shawnee might, through waitiug for a crew, be compelled to winter 
in the straits, — ail combined to make effective their demand, so far as 
the consent of the master could make it effective. It is a grave matter 
for a court of justice to give effect to an agreement extorted through the 
necessilies of the vessel, and by refusai to serve. To sanction such a 
demand would be subversive of ail discipline on board ship; destructiv» 
of the authority of the master; putting at hazard the ship and its cargo, 
the safety and lives of ail on board; disastrous to the interests of com 
merce. It would be intolérable to allow the crew to sit in judgmen^ 
upon the command of the master, or to détermine the effect of èvery àc 
cident or péril incurred. The primary and paramôunt duty of the sailo" 
is implicit obédience toeverylawfur command. He cannot be permit 
ted to debate 'the propriety of the master's' ordérs, and courts of àdmi 
ralty will not'tolerate aay hésitation in prompt and active obédience. 
3%e Misabeth fHth, 1 Blâtchf. & H. 195. ■ It is oûly the extremity of 
danger that wiU justify résistance tO even the rasfa and improper exer- 
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cise of the master's autbority. Such exceptionaJ cases can be found; 
but there résistance waa for the préservation of life, compeJling unsea- 
worthy vessels to return to port. I aDa referred to no case like the prés- 
ent, where the court is asked to enforce an agreement for exorbitant 
wages, extorted frona the master during the voyage through mutiny of 
the crew and compulsion of the surrounding circumstanoes. It is to 
the honor of the American, sailor that no, such case can be found. Ac- 
customed to the périls of the sea, fearless in the, présence of danger, reck- 
les8 of bis life, prodigal of his meam?, bis conduct is seldom infiuenced 
byj sordid motive of illégal gain. Tbis, the first, should prove the last 
and only case of such kind. The extorted agreement was illégal, and 
will not be enforced. ■.. -, 

I qanaot rest this décision hère. I should, as I conçoive, be derelict 
in the discharge of duty, if the court failed by suitabte judgment to 
properly characterize the conduct of the iibelants, and to staiiip it with 
the seal, of disapprobation. Hère was high and aggravated insubordina- 
tion to lawful command, challenging the existence of autbority; a con- 
spiracy of extortion; gross breach of duty; mutinous conduct. Such 
acts entail forfeiture of wages of the offending seamen. I bave sought 
to deal with this matter in an indulgent spirit, having regard as well 
to the condition of the çlass with whom we hâve to deal asi to the seri- 
ons mischief flowing from mutinous conduct. I bave sought for proper 
reason to mitigate the forfeiture which the law imposes. I can find 
none. ïbere was hère no provocation to disobediençe; no misconduct 
of the maeter. The conduct of the crpw was withput excuse or apology; 
cowardly and base. There bas been manifested no repen tance or con- 
trition. Subséquent good behavior may purge the forfeiture, but sub- 
séquent service hère wa^ in respect of the extorted agreement. They 
were offere^d, butxefused, their , proper wages. They corne to this court 
to seek enforcement of tbe illégal compact, coerced through their insub- 
ordination. They ingist hère that they shall be rewarj^ed for their dis- 
obediençe, .They ask the ,çourt.to, déclare that the; servant is greater 
than the mister, and th^t the yii^tual, command of the ship shall .be 
lodged witl^iths :Çrew- i Th^re bas bçen no condonement of .their offense 
by the master or owners. ,. The payment into court of the amount of the 
wages wa.s not; to the usq «f the Iibelants, but subject to disposition by 
the court. The miscoaduct hère was so. aggravated, the mischief re- 
sulting fro.m disobediençe so serious, that the mère refusai to enforce the 
illega;l and extorted agreement would fall sjiort of adéquate punishment. 
Thie judgment .should be such as shall prove effectuai to the maintenance 
of discipline on shipboard, the upbolding of the authority of the masi 
ter, and the discouragement of mutinous and extortionate conduct. It 
is within the province of the court to impose forfeiture of wages. That 
is the extent of the authority hère. Such forfeiture, however inadéquate 
as punishment for one qî the highest offenses kpown to the maritime 
law, will tie declared b^e,as fitting warning to others who may be dis- 
posed to like insubordinatipn and derdjction of duty. The, libel will be 
djsmissed, with çosjts, ,an|d the amount deposited by theçlaimants in th^ 
registry Qf tjie oourj; Ti!?ill be returned to them. 
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White V. The Ranieb. 

{Diitrict Court, D. Washington, N. D- Maroh 80, 1891.) 

LiBKi. iroR Waoes— Cocnter-Claim. 

In a prooeeding in rem for wàgea'for services as engineer of a steam-tug, where 
it appears that the wages were earned, a défense in the nature of a counter-olalm, 
based on évidence that libelant and anotber undertook to make certain repairs uppn 
the beat wbile laid tip, and had been overpaid certain sum^ beyond the work and 
materials done and furnished, cannot be sustained if not specially pleadeâ, and 
because it does not constitute a cause of action agaiust the libelant singly. 

In Admirai ty. Libel for wages. 

Edgar Lemmon, for libelant. 

W. Lair Hill and M. Oilliam, foi claimant. 

Hanfoed, J. This is a suit to recover wages for services as engineer 
in chief on the steam-tug Ranier. The owners of the vessel in their ap- 
swer, besides denying that there is any balance due the libelant, plead 
payment in full of the wages earned by him, and also plead a set- 
off for moneys advanced and loaned to the libelant at différent tîmes 
prior to the commencement of this suit. The évidence shows beyond ail 
question that the libelant earned the wages which he claims, and inithe 
testimony of Capt. Scoland, the principal witness in behalfof the claim- 
antSjhe squarely admits that the sums which he has charged against the 
libelant were neither payments on account of his wages, nor advances 
made to him as loans, and there is no testimony whatever to sustain the 
affirmative défenses pleaded in the answer. The only défense based upOli 
testimony is that, while the libelant was employed as engineer, the boat 
was laid up for repairs, and that the libelant and another man entered 
into a contract to do part of the work and furniéh materials necessary in 
repairing sud, oquipping the boat for a specified price; that the owners act- 
ually paid for the work and materials donè and furnished by the libelant 
and his co-cputractor sums aggregating several hundred dollars in excesfe 
of the cotttract priée; and it is contended that the money so paid in ex- 
cess of the ppntract price should, upon principles of equity, be applied 
as payment to the plaintiff of the wages for which he has sued. I con- 
sider, ho^ever, that it would be unfair and entirely irregular forclaim- 
ants to prevail in this contention. Upon familiar rules of pleading aûd 
practice, to entitle them to recover in any form of action, the contract 
referred to should hâve been specially pleaded. It isobvious that there 
are spécial defpnses available to the libelant in any proceeding against 
him alone. ïf an indépendant suit were being made against him, based 
upon thefacts alleged in this défense, ag the contract is not his contract, 
but a joint contjract of himself and another, and as the testimony shows 
that both the contracting parties participated in the performance of thte 
contract, and each received payments of money from the claimants on 
aççount of said contract, a demurrer for non-joinderof the other contract- 
iiîg party or a plea in abatement could be successfuUy interposed; and, 
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if an independent action against the libelant alone would not be main- 
tainable upon the facts steited/neithërcanthië" spécial défense, which is 
in reality a cross-demand, and the same as another action, be maintained 
in thîs casé.! For theaé tWo reasons, thérefore, Viz., that the contract 
was not pleaded, and that the facts stated do not constitute a cause of 
action against iÇh^ libelant singly, I declinei to cohsider the défense inade 
upon the testimony; andj th& libelant having established his demand, a 
decree will be ïéiidered ih his favor for the sum sued for,^— $205, — and 
■costs. i-^ 



"Wagnhb ». The W. M. Wood. 
■ iOireuit Cowrt, E' D. LouUiana. Pebruary 19, 1891.) 

TOWAOK— Nkoligbncb op Tuo. 

Whére a' tug, in attabblng to Its tow a h'eaVily loadecl barge, coUided wîth It, caus- 
Ing some of itsisêams toppen, and handled it in a reckless mafaner, against the re- 
monstrance 6t the mastier of tûe barge, it is liable for the damages resulting tbere- 
froia. ' ; . 

In Admiralty. 

Pabdee, J. Thîs cause came on to be heard upon the transcript of 
record and the évidence, and was argued by Mr. Richard De Gray, 
proctor for libelant, and ' Mr. Charles S. Rice, proctor for claimant. 
Upon considération whereof the court finds, on undisputed évidence, 
that the barge, loaded with libelant's brick and lumber, did not leak be- 
fore the tug Wood took:her in tow; that the said barge took in water 
over the gunnels, and àlso began léaking after being taken in tow by the 
said tug; that the leaking of said barge was serions in character, because 
the barge cpritinued to settle in the water after being placed in still wa- 
ter at the wharf of the oii company. And the court finds by the pré- 
pondérance of évidence thàt when the tug Wood hitehed onto the barge 
in Diamond Eddy there was a collision between the two, which probably 
resulted in opening some of the seams of the barge, causing the barge to 
leak; that the handling of the barge by the oflBcers and crew of the tug 
Wood waS ïeckless, and unnecessarily exposed the barge to danger, 
particularly if it be trae, as stated by them, that the barge was over- 
loaded; that the master of the said tUg exhibitèd reckless obstinacy in 
refusing to landthe barge at the place originallyintended; and that the 
said barge was not overloaded. Wherefore it is ordered, adjudged, and 
decreed that the libelant, 0. V. Wagner, do hâve and recover from the 
Charlie Wood Transportation Company, claimant and owner of the tug 
W. M. Wood, and from P. M. Schnëidau, surety on the release bond, 
m soUdo, the sum of 1594.76 damages, and ail costs of the district and 
circuit courts to be taxed, for which exécution may issue in five days 
after the final signing of this decree.' 
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The luTBEPrD.' 

WnisHT V. The Inteepid. 

(DUtrict Cov/rt, E. D. New York March 28, 1891.) 

CoixisioiT— AnsMïT TO Fass Vessbi. Aebas— Nbolisekt Shbbs. 

The steam-boat U., going at night with a Btrong fiood-tide up the East river, 
overtook two steam-tioats, also going np Btream. Wben in a narrow part of the 
river, the steam-hoats ahead gave two whistles, and stopped to await tiie paasing 
of the tug I., which, with a car-float along-side, was coming down stream near the 
Brooklyn shore. The M., wlthout stopping, ported^ to pass around the boats ahead, 
and discovered the tng and car-float so near that it was impossible to escape col- 
lision. Beld, that the cause of the coUisiou was the improper sheer of the M., un- 
der the stem of the boats ahead. 

In Admiralty. 

The steam-boat Morrîsiana, goibg at night with a strong flood-tide np 
the East rivery overtook two steam-boata, also going up stream. When 
about ofif Ninth or Tenth streets, New York, in a narrow part of the river, 
the steam-boats ahead gave two whistles, and stopped to await the passing 
of the tug Intrepid, which, with a car-float along-side, was comingdown 
stream near the Brooklyn shore. The Morrisiana, without stopping, 
ported, to pass around the boats ahead, and discovered the tug and car- 
float 80 near that it was impossible to escape collision. 

Wing, Shmtdy '& Pwtnam, for daimant. 

Qeorge A. Black, for libelant. 

Benbdict, J. In my opinion the cause of the collision which, gave 
rise to this action was a sudden sheer of the Morrisiana, improperly 
taken undef the stem of the ferry-boat ahead of her, and when the ïn- 
trepid was so near that it was impossible thpreafter to escape collision. 
An effort: bas been made to locate the place of this sheer at a great dis- 
tance from the ferry-boat, but the effort has failed. It is impossible for 
the Morrisiana, in my opinion, to escape the effect, of the swom state- 
ment of Capt. Geer, her master, made the next day after the collision, 
wherein he says: "When within about a hundred feet of the stem of 
the ferry-boat, we ported our helm. As we passed the stem of theferry- 
boat, we discovered the tow." 

The libel miist be dismissed, with costs. 

>Ileported by Bdward G.Benediot, Ssq., of the New Yorkbar. 
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Bbooks et ah v. . Fry et al. 
[Cijrouit Court, W. D. Arka/nsas. February Term, 1891.) 

FoLLOWiso Btatb Praotiok— Attachmbnt— Letibs. 

A circuit court of tbe CTnited States, by reason of thé existence of section 915 ot 
the Revised btatutes of the Dnited States, administers the attachaient law of the 
State where such court ia held; and when the statute of the state provides for suc- 
cessive levies, as utell as for a method of settling ail priorities of the several liens 
■ àrising from suocessiTe levies, the marshal of the United States court may make 
alevyof a wrlt of aitacnment eub modo, and such levy will be sufQcient, when 
the property is already in the oustody of the law by virtue of a prior levy upon a 
writ issued from a state court, to enable a plaintifC to assert his Ûen if the attach- 
ment is gustained, as it may eàect the property remalning after the satisfaction of 
tiie flrst attachment. 

(Syllabua by the Cov/rt.) 

At Ijaw. 

This is a suit brought by plaîntîffs by attachment against the défend- 
ants. The writ ôf attachment was duly issued, and the same was by 
the marshal levied upon the property of the défendants, but not takeh 
into actual possession by the marshal for the reason that the property 
Was in the actual possession of the sheriff of Crawford county by virtue 
of prior writs of attachment issued by the circuit court of the state. 
Thèse facts are recited in the levy of the marshal. The défendants file 
their motion to quash the levy made, or attempted to be made, in obé- 
dience to the writ of attachment issued in said cause, beçause it was no 
levy in law, for the reason that the property was already in the posses- 
sion of the sheriff of Crawford county, and was therefore in custody of a 
court of conipetent jurisdiction, and not subject to the levy of the writ 
of attachment issued in this case by this court; that the marshal could 
not make a légal levy without taking actual possession of the property, 
and thîs he could not do because it was already in the custody of an 
officer ôf ànother court by virtue of a prior valid_writ of attachment 
iSBued by that court. 

Sandeis <fc HiM, for plaintiffs. 
; Du Vàl)i; Coffey, for défendants. 

■ Pabeek, J. As a gênerai rule, aotual physîcal possession îs lîecessary 
to constitute a valid seizure under a writ of fieri fadas or a writ of at* 
tachment, unless there be gamishment proceedings; then service of in- 
terrogatories on the gamishee suffices. Section 916 of the Revised Stat- 
utes of the United States is as folio Ws: "In common-law causes in the 
circuit and district courts the plaintiff shall be entitled to similar remé- 
dies by attachment or other process against the property of the défend- 
ant which are now provided by the laws of the state in which such 
court is held for the courts thereof ; and such circuit or district courts 
may from time to time, by gênerai rules, adopt such state laws as may 
be enforced in the states where they are held, in relation to attachment 
and other process: provided, that similar preliminary affidavits orproofs 
and similar security as required by such state laws shall be first fur- 
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nished by the party seeking such attachment or other remedy." Under 
the provisions of this law of the United States the fédéral courts admin- 
ister the attachment laws of the several states in which they sit, and this 
court administers the attachment law of the state of Arkansas. The 
object of the rule requiring actual physical possession to make a valid 
levy is that by a clear, distinct, positive act in the shape of an actuàl 
seizure the purpose to place the property sought to be attached in the 
custody of the law shall be clearly indicated. But when it is already 
in the custody of the law such nctual seizure for such a purpose is un- 
necessary. The purpose of the actual seizure has been already accom- 
plished. Section 319 of Mansfield's Digest of the Laws of Arkansas 
is: " Where there are several orders of attachment against the same de- 
fendant fhéy shall be executed in the ordèr in which they werë received 
by the sheriff or other oflScefs." This section provides for successive 
levies. Section 359 providéS: "Wheré several attachments are exe- 
cuted on the same property, the court, on the motion of anyoneof-th^ 
attaching plaintiffs, may order a référence to a commissioner to ascer- 
tain and.repibrt the amounts and priorities of the several attachmen|tB." 
Thèse sections of the state law of attachments clearly hâve référence to 
writs issuihg from différent courts of co-ordinate jurisdiction, ànd,; by 
the reasoti of the existence of section 915 of the Revised Statutes of the 
United States, it matters not whether thèse are courts of the state by % 
fédéral cc«irt sitting in the state. The sections above mentioned àlso 
hâve rêforence to différent writs of attachment issuing frotn the same 
court. As was said by the court in Balee v. Days, 6 McCrary, 345:' 
" Fédéral and state courts are not foreign courts, or in hostility to each 
other in s.dniinistering justice between lltigants. The citizen bf thé 
state in the fédéral court is as much in his own court as in the courts of 
the state." iln matters of attachment they are courts of co-ordinate 
jurisdiction, administering the same laws of the state. I think the 
sounder rule is, that when the property is already in the ciistody of the 
law by virtue of a prior levy of a writ of attachment, issued, say, from 
a state court, to make a valid levy of a writ of attachment issued by a 
fédéral court sitting in that state actual seizure is not necessary. Urider 
such eircumstances the property may be constructively seized by thé 
marshal M'hen the law of the state provides for successive levies as w*ll 
as for a method of settliiig ail priorities of the attachments of the several 
plaintiffs. When such a seizure is madé it is a sufficiently good serv- 
ice of the writ of attachment to enable the plaintiff to ask that the cause 
of attachment arid his dasê be tried upon their merits, and, if he siie- 
ceeds in sustainiug the causé of attachment and the cause of action updft 
which it is based, although it may be an exécution of the writ of attach- 
ment mh inâdo, it will be ' available to hold the surplus ptoperty after 
the first attachment is satisfied, though the plaintiff after Bustaining hiS 
attachment and his cause of suit, and thus establishing his lien, may 
hâve to go intb the court from which the first writ of attachment issued, 

UTFecURep. 167. 
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and intei'vene to obtain the . proper lelief , and to assert such priority of 
lienasthe laws of the state respecting attachments permit, The principle 
sùstaining the lave^ as above expressed, is, in my opinion, clearly as- 
serted in Patterson Vi Stephenson, 77 Mo. 329; Oumble v. Pitkin, 124 
U. S, 131, 8 Sup. Gt. Rep. 379; and Bâtes v. Dayg^5 McCrary, 342, 
17 Fed.Rep. 167. 
Thê motion to quash the levy will be overruled. 



)■ John Shillito Co. v. McClung, ÇoUector of Customs. 

' (Oircutt Court, S. D. OMo, W. p. April 25, 1891.) 

1 CostoiM 'Dàvtfis-^SmTa to Rbcover BxOBàs— Apfbal Tsèa» CoLtEOTOs— Estoppxl. 

UnderïleT. St U. 8. S ^31, regujrine an action for the excesia of customa duties 

p^d ufîdçr protest to be brought ^1111111 90 days after the décision of thè appeal 

iroMiliè oollector by thé seoi^tary 6f the treasury, it isnot thedutyof the oolleotor 

to Ipfomit the olaimant of the disposition of the appettl by the secretary, and the 

' faot.that the coUeâtor, by bis silence, leads the clalmant to suppose tbat the appeal 

bas Ilot beén acted on, wh«ti in fact it bas béen decided, dbes mot estop the coUectOr' 

. ' f ÎDom «etting up the fiO-d^; limitation to a suit by the olaimant to reoover the ezoess 

duties., ,,'.., I ,. ,, .. ,:.,,, I , .; 

«. Bamb— FixADiNa— ^DêPABTtmB. 

WherAtn stich suit tb6 ans wer allèges tbat the apiieal waa decided :more than 90 
I ■ dayf, befqire the suit yras ibrought, a reply setting up that the coUector is estopped 
from' pléàdlng the limitation bëcause'of his silence and fàilure to inform plaintiS 
that the appeal had beân .dëcdded is not' a departure f rom the pétition, whioh al- 
légea that,the,ftppeal ba^oot been decided before the suit was brought. 

8. BSTOPPBt— ^OTIO» AT likM. 

Hattérà of esti^pel in pois inay be eét up in actions at law as well as in suite in 
eqnity. ^.■• 
.2Môrti»n^,J|^attAew8, for plaîntîff. 
: ITent^ Jïp(>per, for défendant. 

Sage, J.I; ThiS' is an r action at law under section 8011, Rev. St. U. 
S;, for tiie,reçovery of th^iexcess of customs dutie? claimed to hâve been 
anlawfully exaçted from. the plaintifï company, and paid by it under 
protest. The pétition allèges that the appeal required by section 2931 
of the Kevised Statutes had Iseen duly made, but not decided by the sec- 
retaiy of the treasury, upto the timethat suit was brought. The an- 
8K?er deuie? this allégation, and allèges that the appeal was decided more 
than 90 days before the suit was brought, and pr;ays judgment on that 
ground îdone. , . , f.;; 

The second amendedneply allèges certain conduct, and afterwards si- 
leOQç, when lit was his duty toispeak,on the part of defendaiit, whereby 
plaintiff was niisled. to ,its, prejudicp in not discovering that said décision 
had been œads ujjtjl aft«*r the bringing of the action. The prayer upon 
thèse allégations is that the défendant be estopped from denying that said 
décision had not been made. 
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To this reply défendant has demurredgënemlly fot insufRcienoy, and 
also specially, on the groand that the reply sets up, in an action at law, 
matters of équitable jurisdiction. With référence to the second ground 
of demurrer it may be remarked at once that the doctrine that matters 
of estoppér in JWI& or by conduet may be set tip and will be recognized 
in actions at law has been affirmed by the' suprême court of the United 
States in Insurance Co. v. Eggleston, 96 U. S. 572; Danieb v. Tearney, 102 
U. S. 415; Jnmranoe Co. v. Doster, 106 U. S. 30, 1 Sup. Ct. Rep.'lS; 
and Bank v. Morgan, 117 U. S. 96, 6 Sup. Ct. Rep. 657. 

Under section 2931 of the Revised Statutes the plaintiff must show, 
as a condition précèdent to his right to main tain the action, that not 
only was there due protest and appeal to the secretary of thetreasury, 
but also that action was brought withiii 90 days after the décision upon 
suoh appeal. In this case there was a protest and appeal to the secretary of 
the treasury on the 4th of October, 1881. This action was commenced 
on the 26th of December, 1882. About the 2d of November, 1881 , thé 
défendant inforraed the plaintiflF that the secretary of the treasury had 
declined to entertain the appeal, on the ground that the protest therein had 
not been filedwithin the timerequiredby law. About December 4, 1881, 
défendant informed the plaintiff that the secretary of the treasury had, 
on aôcount of its having appeared from the second report of about the 8th 
of November, 1881, made bj'the défendant to the secretary, that the de- 
fendant's original report was erroneous in stating that the protest was not 
filed within 10 days after liquidation, revoked his action as to the said 
appeal and as to two other appeals made by the plaintiff at the same 
timeand rejected upon like grounds, and had decided said two other ap- 
peals, but that, on account of its still appearing to the secretary from 
said second report that as to the appeal set upin the pétition protest had 
not been filed within 10 days aller liquidation, the secretary did not tSciQ- 
sider any further action in regard to the sarae necôssary. 

It further appears from the reply that thëreupon, without the knowi- 
edge or request of the plaintiff, and without informing the plaintiff, the 
défendit made such further représentations and reports to the secretary 
that he was convinced that said protest had been duly filed, and there-' 
upon, that là to say, on the lOth day of I>ecember, 1881, revoked his 
action in refusing to entertain the appeal, and decided' it byaffirmingthe 
assessment of duties as made by the défendant. 

The plaintiff further sets up in his reply that the défendant did not, 
until this action was brought, inform the plaintiff "of said décision, al- 
though the plaintiff, during the whole period of the considération of said 
appeal, was, by its agent duly feuthorized in the premises, daily in -the 
defendant's oflice, transacting business witb the défendant in respect to 
other similar protests and appeals; and dtirinç thë whole of said tinie 
the plaintiff waS ignorant of said decisionj and relièd wholly upon sàîd' 
représentations by the , défendant on theone hand^ aliid said silence 'on 
the otheryris being an assurance to the plaintiff that thé limitation df 90 
dkys; set f upin the answer, had not beguw to run agaitafet the dairti sel 
up ia thé-\petition> Wherefore the plaintiff: allèges that in maintàiiliï^ 
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said silence after said représentation and conduct défendant was grossly 
négligent of the rights of the plaiotiff, and that it was solely on account 
thereof that the plaintiff did not bring.this action within 90 days after 
the rendering of said décision. 

InArmon v. Murphy, 115 U. S. 579, 6 Sup. Ct. Rep. 185, the su- 
prême court decided that there was nothing in the statu te requiring that 
the décision on the appeal should be communicated to the claimant by 
any action of the oificers of the government. The court say that ail that 
the statute requires is that the secretary shall make the dedsion, and 
that it is to be made in the usual way in which the décisions of the dé- 
partaient are made. Thia amounts to a statement that failure of the of- 
fiçers qf the government to make the décision known to the claimant is 
not a neglect of duty on their part. But counsel urge that the court also 
say that "if, in any case, it should appear that, on due inquiry of the 
proper officers, a party had been misled to his préjudice in regard to a 
décision nn. an appeal, a différent question would be presented." It is 
very ingpniously argued that the plaiffitiff in this case was misled to his 
préjudice iby the silence of the défendants. The en tire contention for 
the plaintiff resta upon this proposition. If it be unsodnd there is noth- 
ing upon, which to build an estoppel, or in any way to excuse the plain- 
tiff 's failure to bring ita action within the time limited by the statute. 
The argument is that, conceding that there could be no recovery which 
would bind the government, hecause the government may, after judg- 
ment against the défendant, assume or décline to assume the payment 
thefçof, the action is to a certain extent personal, and therefore that there 
could be a recovery which would bind the défendant individually. But 
that couldonly be upon its beingmade to appear that the défendant had 
failed to perform some duty which was owing by him, by virtue of his 
office, to the plaintiff. This conclusion brings us again to the décision 
in Amson v. Murphy, that the offiicers of the government are not under 
any obligation to communicate the décision on an appeal to the claimant 
whose rights are thereby passed upon. See, also, Westray v. U. S., 18 
"Vf ail. 322, and Meirit v. Gamermi, 137 U. S. 542, 11 Sup. Ct. Rep. 174. 
It was not the officiai duty of the défendant to inform the secretary, after 
he had d^lined to act upon the appeal, that his finding that protest had 
not been. fiied within 10 daya was erroneous. In communicating that 
information défendant was a volunteèr. If he had failed to commu- 
nicate it, jthat failure would not bave made him in any way liable 
to the plaintiff. The matter is therefore as if the secretary, upon the 
suggestion of a clerk in the treàsury department, or upon his own mo- 
tiori, had reconsidered his action, and taken up the appeal and de- 
cided i^. .Butitis urged that under the peculiar circumstances — that 
is to eay, the notification tû the plaintiff that the secretary had declined 
toconsidei; the appeal — there was à duty resting upon him, as well as 
upon the défendant, to inform the plaintiff of the secretary 's subséquent 
action. ,, The answer is that there was no duty resting upon the défend- 
ant to make that notification; and therefore no obligation canbe based 
upon the ftict that he did makie it. As to the secretary, it nowhere ap- 
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pears that he had any knowledge of it. And, further, ît was the plain- 
tiÊf's business, under the ruliilgs made by the suprême court in the cases 
above, to keep itself advised of the action of the secretary, just as it is 
the duty of a suitor to take notice of the proceedings of the court. To 
create an estoppel by silence there must be not only the opportunity buf 
the apparent duty to speak. It was held in Morgan v. Railroad Co. , 96 
U. S. 716, that an estoppel inpaia always présupposes error on one side 
and fault or fraud on the other. In Andreae v. Redfidd, 98 U. S. 225, 
where it was held that the action was in the nature of a suit against the 
United States, suit was brought against the coUeetor of customs for an 
alleged excess of duties. The coUector pleaded the statute of limita- 
tions. Thereupon one of the claimants filed a bill setting forth that bis 
attorney was informed by an ofBcer of the custom-hquse that by the rules 
arid practice of the tréasùry department the présentation of the claim to 
the auditor or refund clerk would prevent the statute of lirnitations frôûi 
Tunning, and that the statute, if the claimS were so presented, could not 
and would not be interposed as a défense. The claimant, relying upon 
thesé étàtements, did so présent bis claiiné, aUd rSfrained fromsuingun- 
til the bàr of the statute had attached, and therefore prayed thatthe col- 
lecter be enjoined frotn pièading it; The court decided that the mattets 
alleged were not suflBcient to estop the coUector. In Barton v. Railroad 
Co., 24 Q. B. Div. 77, there was an application to the company for & 
tr&nSfôrof stock.. The company sent a lettér to the holder of the stock 
giviiig her notice, and stating that unless heard from to the contrary thè 
stock would betransferred. She did notanswer thè letter, and the stock 
was transferred. Her signature to the tranisfèr was a forgery. Held, 
thât she Was not estopped from alleging that the transfer was invalid. 
It is to be observed that the reply contains no aveïment of âny misrep- 
resentation or misleading other than by silence, and that thé plàintiff 
was as silént as the défendant is alleged to hâve been. Moreover, al- 
though thb appeal was taken on the 4th of October, 1881, and the 90 
days theréaft«r, when thè claim was ripe for suit, expired January 2, 
1882, the pétition was not filed until December 26, 1882, nearly a 
year afterwards. The cases above ciied ànd the considérations stated 
make it clearly appear that the défendant is not estopped to plead the 
statute of limitations. 

It was suggested upon the heâring of the demurrer that the reply is a 
departufe from the case stated in the pétition. That objéôitioti is not 
well taken. The reply is germane to the plea of thè statute of limita- 
tions. It States the grounds upon Which the plaîntîfif relies toavoid the 
bar of the statute. It in no wièe seeks to change the cause of action 
stated in the pétition, but only to clear away the roatter pleaded in bar 
by the défendant. 

The demurrer will be sustainedi' 
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i : United States v. Eaekshaw. 

{District C(mn, s. D. New York. M^rch 81, 1891.) 

Ctr'sTOMs jOuTiBS— Liquidation— Suit to KeooVeb— Objeotiou to Âppeaiser— Peotest 
AND ArpBAi, Necessabt TO Défense— Ebv. St. §^ 8931. ; 

The opUector havlng jurisdiotiqn, of custonis cases and theappointment of a 
proper appraiser, any objections tO ilie, latter must be made flrst to the collecter, 
and afterwards due protest and appeal tnada to ttie secretary of tliè treasury under 
section 2981, in order to entjtle thpmerchant to raise suob, objections as a défense 
wbén sued for the duties as liquldated. The récent cases of ÎJ. S. v. Schlesinger, 
120 U, Sv 109, 7 Sup. et. Rep. 4*3, and Oelbemiann v. Men-Ut, 128 U. S. 856, 8 Bup. 
et Rep. 161, bave uot changea the fc^riaer rule. , 

Edvxtré'MitchéUi U. S. Atty., an4 lameaT. Vamenssélaer, Asst. U. S. 
.BZisB <fc Sc^ey, for défendant. 

Broww.J. Tbe new fliatter introduced as an ameodment to the 
former aBswerdoes not touch the grounds upon which, ondemuïrer, the 
former answer was held insuffici^nt. See opinion, 12 Fed. Rep. 283. 
Upon th^*rgument of the demurrer to theampuded answer the défend- 
ant clain)S that the décisions of the suprême court in U.S. v. Schlesinger, 
120 U. S. 109, 7. Su pv et. Rep. 442, and Odbermnnnv. Merrût,12S U. 
S. 356, ,8, Sup. et. Rep. 151, hâve overruled the grounds of the former 
décision: ofthis court. Qq examinfttiqn of those cases I dp notfind the 
défendantes, contention sushjiiaed. The action is to recover a balance of 
duties, as liquidated by the colleotor. The answer sete Aip that the 
merchant a,ppraiser j^ppointed by the collector; to reappraise the goods 
was not "a discreet and ftxperienced marchant," as required by section 
2930 of the Revised; Stat\ites; and it state^ «everal alleged; fjicts which it 
ia alleged rendered bim,!an improper perron. The a^iswer does not set 
up that apy of jthese alleged facts.werestated to theqoUeçtorj-but only 
that the défendant "prçseated tothe collector, in writing, objections" to 
Bijch mei:<4>^pt appraisçr, çod to his acting as sucb, and, "requested him 
to; appoint çom^ other m^^rçbant iu; hisstead," and that the collector 
"did not reply to such objections, and never took any action in the mat- 
ter aftçar; recpipt thereof.'.' d The answer: does not state what "the objec- 
tions in Sf ritipg " were .thait^'Vyere presentedtp the collector, noP: whether 
they lyere 8Bçh*S;CBll§d for any affinn^tive action on his part; nor is it 
pjeaded that , the dçfen,dant, took any .st&pSj, or requested the cjtilector to 
*Rfce any ostfips,; ais tor yerifying the trBth;of jthe objections pteSented, 
i^jhatevprthe objec)tiçiBS lijay bave tfeen, othenthan to appoint sOme dif- 
férent appraiser. No fraud is alleged, nor irreguJarity, ûor neglectvof 
any duty by the collector that he wag J^ftUy required to. perform. ; To 
sustain such a pleading would be to hold that the importer, by simply 
objecting and asserting to the collector that the merchant appraiser ap- 
pointed by him was not a discreet and experienced merchant, could stop 
the collection of duties, raise that défense when sued, and prove any 
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facts he tliought fit oh the trial tosustainthe gênerai charge, though no 
notice of them had ever been givén to the collectorv nor any évidence of 
their truth. In the former décision it washeld on broader grounds that 
the assessment of dulâes, and the décision COTïceming the qualification 
of the merchant appraiser upon any objections made against him, were 
within the scope of the coUector's junsdiction; that his décision thereon, 
in the absence of anjy'fraùd of irreguiarity in the proceeding, (neither 
of THiich are hère pléaded,) cotlld not he questioned collaterally, or in 
any sûbS^uent SUiti excèpt after due protest and appeal, as provided 
by section 2931 of thé Revised Statutes, which déclares that his déter- 
mination bfdutiesshall be final and condasive, uniess protest and ap-i 
peal be taken. It was further held that if sach protest was made, and 
aiî appeal ■inras tâken and oven'tiled, the proceedingsnn référence to the 
appointmeat of the appraiser- could be reviewed rri a subséquent action 
for duties. I find ûdthing in the cases of ScMedngèr and Oelbermanti 
dispensing with the àecessityof protest àndappeal. Due pro test and 
appeal were taken in bothoftliose cases.' The fortner waa a suit for the 
fecovery- ûf à balance Of dutîéS like this; thelatter was to recover back 
dluties, pàidl ' In theJaïter* case thé suprême court held that questions 
conceming the qualification of the merchant appra^er can be raised in a 
suit to fècotef back^dmities after due protest and appeal. In the cases 
oîWeëUy V. U.S., 1« WaU. 323^ and WçtUv. U. &> 15 Biatchf. 29, it 
was ekpteésly adjudgedthat such protést and appeal are necessary in or- 
der tO'perQîit any défense against the assessmentasad liquidation in a 
suit like thé présent to« itecovér a balance ôf dutiesi and in the Case ôf 
Sclûesmger,sUpra, the slipremé court refer to boththè cases, iast citedj 
withtiUt Sskdieating any nSoflificatiob of that tu1& ; 120 U. S. 114, 7 
Siip.-Crîlép."442. ,V:,''^:'': '"■ ■■ "; ■-' ■• 

The -prisent case beîng'foîr the recovery of the àmaurit of daties fixed 
by the liquidation of Ûî^ collector, thé suffioiency oi: insufficiency of ob- 
jections'*! the merchant appraiser is as clearly, it seems to mèi,' withïn 
tlie jtirisdiîdtioh of the coUeclor to détermine in the first inst^tsce as the 
détermihatibn of the rate of duty, or of the classiflcaition of goods^, undèr 
the pfovisîbtië of the statutes. The reasonS for rfejuiring a proteet ?ind 
appeal from the importer, if objection is made, are the same in the 
former class of cases as in the latter, namely, the speedy collection of 
duties by the correction of any errors or mistakes that may be pointed 
out, and to give opportunity first to the collector, and next to the secre- 
tary of the treasury, to correct any such efrors as early as possible, and 
avoid unnecessary controversy, as well as to maintain uniformity of pro- 
ceedings in ail the collection districts. ; TÇhecaseof Westray, mpra, set- 
tles the law as respects objections to classification and rate of duty. In 
principle it covers : objections to the appraiser. Section 2931 of the 
Statutes makes no distinction; and its'plain intention seems to me to be 
that, i|, the importer wishé^ tb cpnteSt;J^iâ liability for the dotiez as Jiqui- 
dateâvwliethérty re^ifiông payment or by suit to lecover baok duties paid , 
itèlhust i^âkîé his, j)irbt(SSlij and appeal; aiid that wîthout theûi.éo lôiigas 
the collector keeps Withiii the scope oflîis jurisdiction, any meiièierror 
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on his part cannot be reviewed directly or indirectly. The only doubt, 
as it seems to me, that can arise upon the language of the suprême court 
in the case of Schledng&ris whether,iin the défense of an action brought 
to xeoover duties after delivery of the goods to the importer, there can 
be any review of the coUector's décision, even with protest and appeal, 
if the collector has acted fairly, and not in excess of his authority. No 
express right of review in such cases is given by statute. If such a right 
exists, it is by implication derived from the qualification attached by 
section 2931 to the conclusiveness of the coUector's décision. Ordinarily 
his 4ecision, on gênerai principles, would be final; but the express qual- 
ification of its finalty, if du© protest and appeal are taken, imports, I 
think, a xight in that case to resist the liquidation by way of défense. 
Thus due protest and appeal are the foundation of any r^ht of review, 
directly or çoUàterally, in ail caseS; where the collector in his proceedings 
has not exceeded the limita of his, authority, and has acted in good faith. 
Hilton V. Merritt, 110 U. S. 97, 3 Sup. Ct. Rep. 548. In the opinions 
of'the suprême court in the cases of Oélhermann and SchUsinger the 
protest and appeal are repèatedly referred to as conditions of the right 
to raise any such objections. 123 U. S. 364, 867, 8 Sup. Ct.Rep. 151; 
120 U. S. 113, 7 Sup. et. Rep. 442. 

If, on the other hand, it is intended to défend on theground of fraud, 
of willful n^lect of a statutory duty, or of escess of statatory authority, 
the answer must aver facts that show some of those défenses, which this 
answer does not aver. The disqualifying facts hère aJleged, if true, 
should hâve been brought to the coUector's notice, and proof of them 
ofiered; and the latter facts should hâve been pleaded as part of the dé- 
fense. . The gênerai principles stated in the former .opinion as the grounds 
of the décision hâve been repèatedly applied since in this court in cus- 
toms cases, (U. S. v. Jjm^i 18 Fed. Rep. 15; 17. 8i.v.,McDoweU, 21 Fed. 
Rep. 563; U. S. v. 2%«r6er, 28 Fed. Rep. 56; U. S.y.Doherty, 27 Fed. 
Rep. 7SjO;) and the same principles are of fréquent application in cases of 
habeaa corpm. See Stevem v. FuUa; 136 U. S. 468, 478, 10 Sup. Ct. 
Rep. 911, and numerous cases there cited; Jn r« Pïto RuUo, 43 Fed, 
Rep. 62; In re Ddy, 27 Fed. Rep; 678, 680. Demurrer austained. 



In re Thomas. 

Blythb v, Thomas. 

ÇDîstrtci Court, D. SouOi CaroUna. April U, 1891.1 

1. IiIMitatiohb—Tbustb— Whbw Statutb Bbqins to Run. 

Wbere a bankrnpt, 10 mOntliB bef ôre adjudication, bàd' tUistgnéd a note to a trus- 
tée for tne purpôse of proteoting his brother from liabiUt^iaâ bis surety, the trus- 
tée holds the note as collatéral, and the statute of limitations cannot begin to rap 
In his f aVor uiitU the Uàbility secured has beên satisfiéd, and the other persoiis In- 
tëréBted 14 the fund hâve bftâ notice of the fact 
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2. Bankbuptct— Pkatjbui-bnt Cohvbtahobs. 

In 1865 the bankrupt, long before the adjudication, exeouted a deed wholly in his 
own handwritlng reciting the faot that ne had reoeived f rom his mother-in-law 
$100 in cash and one female slave, wMch he had sold for $6,000, (presumably in Con- 
iederate money;) that he had investéd the proceeds in certain securities, naming 
and desoribing them, which he beld in trust for liis wife and chUdren. The deed 
was not witnessed, altbough there was a space for a wltness' signature on the blank. 
An indorsement thereon, also in his taandwriting, and without date, recited that, 
having occasion to use some of such securities for his own purposes, he had anpro- 
priated them, and replaced them with the note in controversy. It f urther appeared 
that the alleged trust Was ièCret; that the bankrupt had dealt wlth the subject- 
matter of the original deed as if it were his own property ; and, af ter substituting for 
it the note in question, he had transferred the latter to a trustée, to protect Ms 
brother f rom liabillty. HeUl, that the trust so attempted tobecreated was null and 
void as against creditors. 

8., SAIÇE— LHOAL BeBYICBS BT BAKKBITFT to THE ESTATE. 

' À b&hkrupt is under no obligation to render services as an attomey in proceed- 
. .ings-to reallze his estate, and, if he does so, he is entitled to the payment of a f air 
) , compensation theref or out of the f unds so secured. 

4. ;llBïiBiBBNCB— Absence op Onb Pabtt— Ebpokt. 

Where an order of référence is madé on motion of one party in the absence ofan- 
., other^^although Kfter notice, and thelanguage used oarefully exdudes any déter- 
mination of the issues by the référée, the eSect of his report wUl be merely advi- 
sory, and the cotirt will consldW the cause as presented on the pleadlngs and proof 
without. référence to the report except so far as it contains the tesUmony. 

5, SETTIKa ASIDB DeBD — ASSIOI^B IN Bankbuftcy. 

' An assignée in bankruptcy 'cannot impèach a deed made by the bankrupt for the 
benefitof his wife and childrdn morethaji six montbs before the adjudication, if 
the deed be voidable for constmctlve fraud only; but if actual fraud be chargea It 
caii bé iinpeached by thé assigiiee. 

In Bânkruçtcy. 

Wm. E. Eaaie and AiBte^ (Jr SmUh, for assignée. 

/. P. K. Brycm, for défendant. 

SiMOHTON^ J. The record and testimony in this case are voluminous, 
and so much only wUl be referred to as may be necessary to understand 
the questions involved in it. William M. Thomas was adjudicated a 
bankrupt on his own pétition on 3d February, 1871, and bas not yet 
been discbai^ed. A. Blythe was appointed bis assignée in February, 
1871, and qualified as such 31st August, 1871. This case cornes up in 
tbis way : William M. Thomas was the owner and holder of a sealed note 
of Mary Raymond, dated 25th August, 1863, for $7,000, secured by a 
mortgage of a lot of land in Greenville, S. C. He began proceedingai for 
foreclosure of the mortgage iu the court of equity for Green\'ille district, 
and obtained his decree 22d January, 1868. The cause was stubbomly 
contested. During its progress Mary Raymond died intestate, and the 
proceedings were revived and continued against her only child and heir, 
H. H. Raymond, finally resulting in a sale of the property, application 
of the proceeds to the debt, and a balance unpaid of $3,421.04. The 
creditors of Mary Raymond then joined in a suit in Charleston county 
against her estate, under the name of Warren v. Eaynwnd, to which suit 
W. M. Thomas was a party,and acted as bis own attomey. The resuit 

of this suit was that this daim was established in the sum of $ — . 

During the contest between Thomas and the Raymonds in Greenville, 
the court of common pleas,'; — the successor of the court of equity,— passed 
an order, stating the bankruptcy of Thomas, and allowing his assignée 
v.45p.no.ll — 60 
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to continue the action in his own name. TDhe date of t&ïs'îorder Tfss 28 tH 
Julyy 1871. The assignée, hdwever, did not interfère until29th April, 
1$70, when he filed in the derk;^ office for Charleston coîinty, to wHich 
«,'tïanscript of judgment hadi^tèén sent in Thomas v. Maynwnd.ftom Green- 
vîUeiCQunty, a formai notice tibat he claiined the judgm^n;t(as a part of 
the bankriipt estate. In thecase of Wurren v. Raymmd'^ oïï the motion 
of soiae of the creditors contesting the Thomas claimj thé assignée waa 
madé a^arty, and Peter Thomas, Stèphen Thomas, Jr., trustée, and the 
minoE children of William M. Thonijas. ,Th8 answers of Peter Thomas 
and S. Thomas, Jr., are simply protests against the pïobeeding making 
tbeipi pa,rties, neitlaerstàting or dényi% ariy clàini. Thè answer of thô 
infants by guardian^ ad Utemi» the formai answer of an infant. William 
M. Thomas is the attorney oh tiçtOïd for thesp parties, as well âsth^ 
^;awidim,^ad Utem of lie: infants.j; , "the assignée claimed: the fund. The 
<5Qurt îù; which Warreà-^^ Kdym(rhd,^e» sëtÛeddid-t^^ to whom 

ihé atoiouiltipayableuon the .'Thonaàs Judgineut belongèd. Apparently 
that court 'seemed to thihk thatthei éftly èontrovërsy W*i bètween Will- 
iam.Jd, Xhopaas, cJiaim^ing it ftâ :his:,b.wn.,,à,nd thé assigril^vX it ^jâ 

a paît of the banktupt testate. However this may be,' it did not décide 
to' wBidih'lt haùst be '^àîd'i but sent the' fiiïîiiij iiitp ibis.cburt, wherç, .this 
question could be determined. Warren v. Raymond, 19 S. C. 605. The 
pétition or bill before us sets out a history of this Rayi^oiid note, and 
olaims that the procei^^^^rp, a p^rt of j^he bankpjjpt ,e§t^d to be adopin- 
istered by the assignée. ïhê answer o^J^. M. ahomàa (î^nies that he 
owned the Raymond note when be went into bankruptcy. That he had, 
10 months previous thereto, assigned it to S. Thopias, Jr., trustée, for 
a vàliiâbiô considératïbiï; and he avéï-s that neilSier S. Thomas, Jr.,nor 
bis céatutï'gtek trustent ti&^e èveî^waiVèd aiiy claimto thé ndte. Hébrings 
to tbe ftltètotiono'f thô 'court the stalut^s of limitations iti sectioriis 5129 
and'6057v'ReV; St.; cliarges thàt thé assigùéeànd hiâ co'unsel, Mr. Eàirlè, 
bothknéwWtbisaSSigntnent, àrid bëv^ékniôwnofitsinçel87l; sa 
therè àiié'iîiè'éhpàid icredïtots of bis éstfetfe'; claims tbat'iriany eveût he 
is eiititléd toteotinsèlfees for sè'cûi'ing'tfié fund; and briayS that thé fdhd 
be paidWët td S. Thomas, Jr., tdfe'dèalt with by him in accbrdlancé 
With bis tr;uèt. Thé éàbse carnet ia b.éanhg bèfore\fudge BiiYAN, re- 
éently thèidîètritit jûdgel He signéd' à'b prdér on ibotion of Mitchell' <fe 
Smith foîf thé assignée oh proof of iotîôe to defeiidant, referring thé iS- 
Sçes ârisiïîé'ûp'oii tlïè'*petitipn aûd-ahSwèr to Mr. Séabrook, registéf, with 
ibstructioriS fe také thé testimdny tb béofféréd bythë parties, aûd report 
bis concltisioiis of kw àûd fàct upon ^aîd issues. M^i Séabrook bas made 
bis report in ifavpr of the petitidner, the assignée, ' Â'.' Blythe. Thé défend- 
ant hàs'fiî^ yéry ib'any^ exceptions tO this repdrt,'.feomèofthémgoibg to 
the rièhïftd'érànt subh anorder of refei'eilcB, ahd'hitf ïight to makeâny re- 
port; dihers td the Té|ydrt on its merîtis. ' Justïïètë-it isWéll to setlle tbe 
force and 'èffect of ' the brfÈr of referëhéé in tbiS'èasèv ''It does hdt.xefér 
tiié casè'td Mr.Seabrd6k td beàr and déèide thè' iësdés of law or dï fli'pt 
in thé casé; nor i& thëré ànything in thé langûàgèi df the ^rder àuthdtii 
itig th«( cotisfrûction' that hé iâ td âetermihéàiiy*îèsUé. The court coiild 
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grant such an or4er. Hnggett v. Wdsh, 1 Sim. 134; Dowse v. Coxe, 3 Bing. 
20; Priorv. ifonferoM, 8 Mees. & W. 873; Newrnnh v. Food. 97 i:[. S. 581. 
But this woujd require the consent of ail the parties, as it would, in effect, 
■withdraw ttie case, and submit the controversy to a tribunal pfthçir own 
sélection. But the court "cannot, of its own motion, or upon the request 
of one party only, abdicate its duty to détermine by its own judgment 
the controversy presented, and devolve that duty upon any of its officers." 
Kimberly v.Arms, 129 U. S. 525, 9 Sup. Ct. Rep. 355. The learned 
judge who signed the order of référence in this case evidently had this in 
mind. He made the order on motion of one party, and in the absence 
of the other, although after notice. He carefuUy used language exclud- 
ing any détermination by his référée, — "The spécial master is instructed 
to take the testimony, and report his conclusions of law and fact." The 
information which is communicated by his findings in such a case upon 
the évidence presented to him is merely advisory to the court, which it 
may acçept and act upon, or disregard in whole or in part, according to 
its own, judgment as to the weight of évidence. Kimberly v. Amrs, m- 
prq; quoting and affirming Basey v. GaUagher, 20 Wall. 670; Quinby v. 
Qmlan, 104 U. S. 420. The court considéra the cause as presented on 
the pleadings and proof without référence to the report except so far as 
it containfiithe testimony. It accords to the findings of the report ail 
the weight due to the careful and well-considered opinion of an able and 
impartial Jawyer, whose qualifications fully justify his sélection b'y the 
judge, This disposes of ail preliminary questions made by the défend- 
ant to the validity of the order of référence and to the character of the 
report thereop. The first exception, because of the want of a replication 
to the answer, cornes too late. Fischer w. WUson, 16 Blatchf. 220; Jones 
v. Briiian, 1 Woods, 667. 

An examination of the pleadings, confining ourselves to them, dis- 
closes this: The assignée asserts that the fund in court, arisiiig from a 
çontract made with the bankrupt himgelf, is a part of the bankrupt es- 
tate, to be administered in; bankruptcy. He does notfoUow the usual 
form and technicality of a feill in equity; but he in effect aliudes to and 
attempts to meçt certain défenses which the défendant may set up. In 
the answer, the défendant meets the averment that the fund is the prop- 
erty of the bankrupt estate, and while by implication he admits that at 
one tinje the note irom which it arose was his property, he dénies any 
ownership at the date of his adjudication, for that 10 months anterior 
Ihçrçtp the same had been assigned to S. Thomas, J,r., trustée, for a val- 
^able considération. He dénies that S. Thonjas, Jr,, or his.cesiwis gwe 
tniMejit bad in any way waived theirclaim to this fund. He then pleads 
the statuts of limitations peçnliar to bankruptcy in sections 5057, 5129, 
jBt,ev. St. , afld- charges actual notice of this assignment to, S. Thoma?, Jr. , 
upon the pairtpf the assigneeiand of his attorney, Mr. Earle. He sets up 
Éy the way a çlaim on the iund for his, own services as attorney in se- 
jïuting it,' and-çonclndes with:a prayer that the fund be paid over to S. 
Thomas, Jr., triistee, to be dealt with by him in accordance with his 
.trust. Tbis, thep, is the ifi&ue; Wps the note of Mary Raymond, the 
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source of the fund in tfae registry of this court, assignée! to S. Thomas, 
Jr. , trustée, iO months before the adjudication of défendant as a bank- 
rupt? If so, was the assignment of such a character as to prevent the 
fund, or any part of it, from ever bècoming parcel of the bankrupt es- 
tate? On 20th April, 1870, "William M. Thomas signed and delivered 
to S. Thomas, Jr,, a paper in thèse words: 



"I hereby assign to Mr. S. Thomas, Jr., a note of $7,000, dated 



1863, made by Mrs. Mary Raymond to me, payable six months after peace, or 
sooner, at myoption. This is to secure Peter Thomas in a note made by him 
to the state of South Carolina, upon which I was security, and the proceeds 
of which, to-wit, property at the state works in Greenville, South Carolina, 
was taken by me for the debts of Barksdale, Perry & Co., and which note is 
now ont and unpaid." 

The original of this paper has been lost or mislaid. Ifs loss and its 
oontents weré proved to the satisfaction of the register. We assume that 
the paper was made. The évidence shows that both the assignée and 
Mr. Earle knew that the legàl title to this Raymond note was in S. 
Thomas, Jr.,' and that they recognized the fact in December, 1872, 
Theifè can be no doubt that the légal title was in S. Thomas, and that 
he held it for the sole purpose of protecting Peter Thomas from ail lia- 
bility upon the note to the state, referred to in the assignment, It was 
a collatéral, and when it had served its purpose its proceeds, ot so mUch 
thereof as were not needed to protect Peter Thomas, reverted to William 
M. Thotiiàs, or to such person as represehted and controUed his intérest 
therëîn. So when William M. Thomas made the assignment to S. 
Thortaas he had an intérest still remaining in him, and this intérest be- 
câme and was a part bf his estate when he went into bankrUptcy. Sec- 
tion 5046, Rev, St. The testimony proves beyond ail question that 
this noté to the state on which Peter Thotaas was liable bas been satis- 
fied and discharged l^ William M, Thomas. Mr. Seabrook so findsj 
and William M. Thomas himself bas under oath repeàfedly asserted it; 
neither Peter Thomas; nor S. Thomas, Jr, denying it. Prëcisely when 
this satisfaction was màde is disputed. William M, Thomas says that 
it was effectéd after he was adjudicated a bankrupt, The spécial mas- 
ter finds that it was done before that time. Whether it occurred before 
or after that event, ail intérest of S, Thomas, Jr., in the noté was satis- 
fied thereby. If the satisfaction was accomplished by W^iUiam M. 
Thomas âfter his adjudication, and by money of his bwn, whilé he 
would be èntitled to*Teimbursement for such moneys, with proper intér- 
est, oùt of the proceeds of the note, the Test of the proceeds would revert 
to his assignée, unless the assignée had lost his right through lâches, 
The defendaût dénies that the fund reverted to the assignée, and sets up 
the statutô of limitations. The position is this: The assignment toS. 
Thomas, Jr., was niade April 20, 1870. Both the assignée arid bis at- 
torney had notice of it, and recognized it in Decéiïiber, 1872. Yet the 
assignée made no claim until 20th April, 1876. There is no doubt that 
S. Thomas, Jr., had a qualified property in the note, and the légal title, 
and that it-remained in him until the purposes of the assignment to him 
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were fulfiUed. If the transfer of the whole note made him trustée for 
ail persons interested in it, then of course the statute could not ran in 
his favor, unless he set up in himself a title adverse to them, and they 
had notice. Of this there is no évidence whatever. If, however, he 
held as trustée only, for the spécial purpose of protecting Peter Thomas, 
he was entitkd to hold until he was satisfied that thia purpose was ef- 
fected, and the statute would run against subséquent claimants upon the 
fund when they had notice that he had ceased to hold for that purpose, 
or that he claimed the proceeds of the note in another right. As we 
hâve seen, the time when the liability to the state was discharged does 
not appear. But S. Thomas, Jr. , in his testimony before Référée T. M. 
Hanckel in 1875, declared that he held the note for the protection of 
Peter Thomas, and that Peter Thomas, during a visit to Charleston a 
few months before^ had stated to him that the Allen note (the note held 
by the state) was stiU out and unpaid. In fact, so far as this volumi- 
nous mass of testimony discloses, no one but W. M. Thomas khew how 
or when he had discharged the liabilit)'^ of Péter Thomas and of himself 
to the state. Mr. Stephen Thomas, Jr., evidently did not, nor Peter 
Thomas; and, until thej»^ did, S. Thomas, Jr., was boUnd to hold the 
légal title in the Raymond note, and the fact that he so held it was not 
adverse to the rights of subséquent claimants, and gave no currency to 
the statute. Ifj theréfore, we confine ourselves to the issues made in the 
pleadings, wé must conclude that the qualified property of Stephen 
Thomas, Jr., in the Raymond note and its proceeds ha.s ended wîth the 
liability of Peter Thomas, and that the right to thèse proceeds now vests 
in the assignée. Rev. St. § 5046. 

In the exception of the défendant No. 11 is a statement that this Ray- 
mond note had been orally assigned absolutely by W. M. Thomas to 
Peter Thomas about Ist June, 1870, to extinguish his claim against 
Perry, Barksdale & Co. The spécial master reports no findihg on this. 
A careful examination of the évidence satisfies me that no such assign- 
ment was made, and that the memory ofW. M. Thomas and Peter 
Thomas, who speak of it, is at fau't. The existence of such an assign- 
raent is incompatible with the averments of the answer in this case and 
its prayer; It cannot be reconciled with the answers of W. M. Thomas 
himself and his évidence in the several cases whichare introduced in 
testinaouy in this case. It is inconsistent with the instructions given to 
Perry & Perry, that S. Thomas, Jr., owned the Raymond note, in proof 
of which the assignment to him was sent to them. If such an absolute 
assignment to Peter Thomas had been made it would hâve extinguished 
the title of S. Thomas, Jr. It was certainly unknown to S. Thomas, 
Jr., in 1875, and to Peter Thomas, for Mr. S. Thomas, Jr., at that time 
testified that he held this note to secureand protect Peter Thomas, and 
tliat Peter himself had instrUcted him a few months before to do so, as 
the Allen note was still out. No man can stand higher than Mr. S. 
Thomas, Jr. The whole theory upon which W. M. Thomas carried on 
his case in the, Raymond matter was that S. Thomas, Jr., held the note 
for the protection of Peter Thomas; that Peter had been fully protectéd, 
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and tUatrthe proceeds of the note belonged either tb Ms children or to 
hiïnself. - Indised, up to his teetimon}' in the case of Nesbit, guardiàn 
in 1876 j W. M^ Thomas believèd that be had so provided in the written 
assignment to S. Thomas, Jr. , and that, his attention having been called 
to the matter by Gren. De Saussure, "he hunted up his papers, and 
to his surprise found that there was no such reversionary clause." 
There was no such considération for such paroi assignment. Peter 
Thomas had purchased property îrom the state on crédit of a note with 
W. M. Thomas as security. The lattef took the property for Perry, 
Barksdale & Co., of which firm' he was a member. He assumed the 
debt with Peter's assentj and to protect him he assighed the Raymond 
note to S. Thomas, Jr. This was ample. But if we suppose that such 
an assignment was in fact made, it must bave been made to protect Peter 
Thomas from his liability to the state, or it must hâve been a gift. If 
the former, it was in effecta pledge or mortgage, (^HalMer v. Etinnud, 2 
Desaus. Eq. 670,) ànd when Peter was free from liability the property 
reverted. If it was a gift, it was made by a person largely indebted, in 
secret; the dohor retaining possession and control of the property, not 
only tréating it as his ownj but averring and claiming that it was his 
own. It is void, thëiefore, under statute 13 Eliz. (^Twyne's Case, 1 
Smith, Lead. Cas. 38.,)' 

There is another question not an issue in the pleadings which, how- 
ever, bas appeared in the testimony, — a claim for this fund on the part 
of W. M. Thomas as trustée for his wife and children. No exception 
was taken at the time to the introduction of this évidence, nor was any 
exception taken to the finding of the référée Ihëreon. The counsel for 
the assignée now desiïes to filé an exception to this finding, upon the 
ground that it ^as not ah issue in the pleadings, and the order of référ- 
ence embraced ohly such issues as the pleadings disdosed. Apart from 
the fact thaï ho exception haa been taken until the hearing, (see Gaines 
V. New Orléans, 1 Woods, 104,) it is dear that the real puri)ose of the state 
court in sending the fund hère tp be adjudicated in the bankrupt court 
was to ascertain the right of theàssignee thereto. That court could ad- 
judicate every question between the other parties; could, indeed, bave 
adjudicated the question as between the assignée and other parties. But 
a high sensé of oourtesy, and a very proper regard for the comity be- 
tween the courts, induced the vénérable niagistratewbo signed the order 
to send into this jurisdictioh the décision of questions with which he 
supposed it wàs more familiarthan the state courts are. To appropriate 
this fund to.the bankrupt estate we must hold that the assignée is en- 
titled to it as against every one else; and when itappears in the examina- 
tion upon the issues in the pleadings that others, and they infants, bave 
a reasonable show of claim jto the fund, the court is bouhd to take notice 
of and to inquire into it. The référée^ bas with great propriety reported 
aU the factS' connectéd with ii this daim. On the 27th Marcb, 186.5, 
William M. Thomas exècùfédbdeed in his own hândwritihg throughout, 
reciting that he had received froih his mother-inilaw, Mrs. Thurston, 
$400 in cash and a negro slave, named Mary; that he had invested the 
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$400 in another slave, namèd Eliza, àhdi had sold Mary for $6,000; that 
he had investedthe $6,000 in certain jirivate notes, fully set out; and 
that it had always been his intention and that of his mother-in-law that 
the property shouid be frée from his marital rights as property of his 
wife. He déclares that he holds the same in trust for his " sâid wife and 
her children, ffeè' frôin my debts or contracta, reserving to myselfthe 
power to coUect and invest thé sàme or dispose of it as may be proper, 
for her benefit, as her trustée, and I hereby relinquish ail claim to the 
same ori my individual account." The deed has a place for a witness, 
but is not witnessed. On the back of it ia this indorsement by William 
M; Thomas, withoutdate: 

"Having used some of the papers^ Z pnt in their place tbe following note of 
Mrs. :^ary Kaynaond. upon wbich a decree has been made in the court of 
equity for Greenville distfiçt, claim on estate of J. M. Turpiu in commia.- 
sioner'spffloti, and on Pickettestate in same office." 

As thefirat decree in thè court of equity on the Raymond note bears 
date 22d January, 1868, this indorsement must hâve been made atter 
that time. How long aftôr does not appear. This pâper was never re^ 
corded in any oflSce, although, being a post-nuptial settlement, it shouid 
hâve beenrecorded as a marfiage settlemept. Brock Vé Bowman, Rich. 
Cas. 185. This, as the law then stood, was in the office of the'feec- 
retary of state and of the register of mesne conveyânce o£ his county. 
6 St. at Large,' S. G. 218. iNot being so recordedyit was void as to ex- 
isting creditors and ail parties mot having actual notice of it, though good 
as against the maker. Fowkf v. Wœchmrd, Speer, Eq. 238. It appears 
in évidence that William Mï Thomas, with one Thomas B. Thurston and 
others, were copartners in ;trade in a fimi of Barksdale, Perry & Co., and 
that on 6th November, 1866, Thomas purchased the ontire interest of 
Thurston in said firm, and at^e same tàraé entered into a covenant with 
him to warrant and défend him from thei debts of said firm, and that he 
shouid not be,liable for them; ' Perry,, Barfcsdàle & Ço. were largely in- 
dèbted. On 14th April, 1870< one William Hughes ohtained judgment 
against them in Spartanburg county for $2,969;20;; sent transcript to 
Greenville county, and levied on lands of ThurSton under exécution 
thereon. The proceeds of sale ôf thèse lands were applied to the judg- 
ment, and the remaindeï due thèreon was paid by Ann B. Thurston, to 
whom Hughes assigned the jndgment. Both T. B. Thurston and Ann 
B. Thurston hâve proved theirclaims in this court, khich are in this 
record, They are still unsatisfied. The déclaration- of trust is; there- 
fore, void, as well under the statute 13 Elizabeth as under the statute 
law of South Carolina, there not being a shadowioftestimony that Thurs- 
ton knew ofits existence or contents. 

It is contended that, as the deed îa good against the maker, Thomas, 
it is good as agalinst his a^signeev«specially as it was taot made in fraiid 
of the bankrupt act, or iû contemplation of bankfnptoy. No one but 
the creditor exîsting at the time is able to impeach it. When one boria 
fide transféra property in trust rfor his wife and chUdreh, and the tranafer 
is invalid simply from want Ofïiproper registration or from amistake as 
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to the extent of his means or of his indebtedness, thus presenting no 
dément of fraud, the transfer, being good as against the inaker, is good 
as against his assignée in bankruptcy. Warren v. Moody, 122 U. S. 137, 
7 Sup. et. Rep. 1063; Âdams v. GoUier, 122 U. S. 389, 7 Sup. Ct. Rep. 
1208. But where fraud is charged, and the charge is well founded, the 
assignée can impeach the deed. AUen v. Massey, 17 Wall. 353; Platt v. 
Mattbews, 10 Fed. Rep. 282; Pratt v. (krtis, 2 Low. 87, — this last case 
cited and approved in Warrmv. Moody, supra. Now, in this case fraud 
is charged by the plaintiflf, and is deniëd by the défendant. The deed 
was maide in secret, net even having a witness, although it calls for one 
on its face. The indorsement was equally secret, bearing also no d^te. 
William M. Thomas treated the subject-matter of the original deed as 
his own property. He gives that as a teason in his indorsement. He 
treats the Raymond note ptecisely as if it were his absolute property. 
He transfers it to one of his brothers to'protect another, inducing both 
to believo that it was good seourity.: So the trust-deed was a secret, 
even to his own family. He made this assignment six. days after judg- 
ment was entered against him as one of Barksdale, Perry & Co., in 
Spartanburg. Notwithstanding the long and varied litigation in the 
Raymond Case, its fréquent appearance in the court of South Carolina and 
in the suprême court of the United States, and the interférence of the mili- 
tary autboritiea with its enforcement, w« see no mention whatever of it 
in this long record ùntil in 1875, in the collatéral suit of Glover v. Blythe. 
As early as 20th July, 1871, in the suits in which he was the party 
plaintiff, and therefore interested in its prosecution, and Raymond a 
party défendant interested in its abatemeht and discbntinuance, an ordér 
was entered, presumably by his attorneys, permitting his assignée in 
bankruptcy to oarry on the suit. Yet no protest appears on the part of 
the trustée, orany notice that this note, thus placed under control of the 
assignée in bankruptcy, was no part of the bankrupt estate, but was 
really the property of his wife and children. Such secrecy on the part 
of the grantor, and the use of the property settled as his own by the 
settler are two of the badges of fraud against the statute 13 Elizabeth in 
Twyné's Case,! Smith, Lead. Cas. 33. It was madewhen hewas largely 
indebted for thefirm of Perry, Barksdale &Co., notonly for his own share 
of its liabilitiés, but for the share of T B. Thurston, and was also in- 
debted to other persOns. This note and the other elaims in the indorse- 
ment evidently did not constitute an inconsiderable share of his estate. 
He was unable to meet his existing obligations for the debts of Perry, 
Barksdale & Co., and other debte were not paid, and never hâve been 
paid. The indorsement by which the Raymond note was settled could 
not hâve been made sooner than the spring of 1868, In 1870 he felt 
that he must secure his brother against debts for Perry, Barksdale & Co. 
A very few days before that he had suffered judgment for a debt of that 
firm, and 10 months thereafter he went into bankruptcy, with assets 
from which thus far the assignée bas realized nothing. The inducement 
stated in the deed is out of ail proportion to the sum settled by the in- 
dorsement. He got from bis motber4n-law $400 and a woman slave. 
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He invested the $400 in another slave, and sold the other for $6,000, 
evidently in Confédérale money. For this he settles a claim which, 
scaled down, amounted to $3,265.62, and which, afte^ the land was aoM 
and proceeds appiied to it, left, with accrued interest, $3,229.53, a 
speciâlty debt against a perfectly solvant estate. This attempt by the 
indorsement to settle the Raymond note to the trusts of the deed is nuU 
and void as to creditors. Nor is there any évidence of an adverse hold- 
ing by the trustée, which cap give currency to the statute of limitations 
as against the assignée. Not only was there no notice of the trust until 
1875, but when it was disclosed W. M. Thomas claimed the note as his 
own property. Thô bankrupt cannot plead the statute against his as- 
signée. Mrs. Thomas has departed this life. The children are not 
parties to this suit. This is not necessary. VeOerldn v. Bornes, 124 U. 
S. 172, 8 Sup. et. Rep. 441; Avery v. Cleary, 132 XJ. S; 604, 10 Sup- 
Gt. Rep. 220. 

William M. Thomas claims counsel fee for his services in securing the 
fund. He was liot bound to render thèse services. Hô conducted the 
case of Thomas v. Raymond in the state court by his attorneys, Messrs. 
Perry & Perry, thén by Messrs. Earle & Blythe, and when they went out 
of the case managed it himself. He was in ail the litigation over the 
Raymond estate, — the record shows at least three cases. He is entitled 
to teimbursement for money expended and to compensation for service 
rendered in protecting the claim represeated by the Raymond note. 

Let the case go back to Mr. Seabruok, who will inquire and report 
what services were rendered, and whai sums were expended by William 
M. Thomas after the adjudication in bmikruptcy in redeeming the pledge 
bf the note of Mary Raymond and iti the suits of Thomas v. Eayifaond, 
Warren v. Raymond, and ail other suits growing out of the contest be- 
tween themortgageesof H. H. Ra,ymond and the creditors of his inôtber, 
Mary H. Raymond, and the value of such services. When thèse are 
ascertained, they will be paid out of the fund, and the remainder will 
be paid over to A. Blythe, assignée. 



în re Àh Eit. 
(CTrcMit Cottrt, N. D. CaUfomia. October 37, 1890.) 

CONSTITtlTIONAI. IiAW— FoTTKTBBNTH AHENDMENT. 

City ordint^nce No. 2191 of San Francisco, makineit a punlshable offense to vislt 
any gambling place located wittain certain specifled limits, which désignâtes what 
is known as the "Chinese ouarter, " applies to ail alike, aince white mon as well as 
Ghinese live therein, and the prohibition extends to "any person, " irrespective of 
race or color, and is not thèrefore Within the language of thé foutteeuth atnend- 
ment. 

Pétition for Writ of Haheas Oorpita. 
Alfred Clarke, for petitioner. 
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Dams Louderback, for respondent. ! 

Hawley, J. Petitioner was arrested for violating the provisions of 
section 1 jof ordinance No. 2191, which, among other things, prohibits 
any person from visiting any gambling place withiii;oertain limits, in the 
city and county of San Fraiiciaco, defined as folio ws: "Bounded by the 
north side of California street^east side of Powell street, and the north 
side of Broadway." Aùthority- to enact prdinanoes of this nature is ex- 
presslygiven to the municipality by the state constitution, (artide 11, 
§§ 7y 11;) and Buch ordinanceâ hâve been declared constitutional by the 
anprenae court of the state, (-ESc Parte Lane, 76 Cal. 587, 18 Pac. Rep. 
&n ; In re Linehan, 72 Cah 11;5, 13 Pac. Rep. 170.) If there are any 
provisions in this ordinance which are made misd;emçanors, and punish- 
ablè by the gênerai statu tes of the state, and for jthat.reason not punish- 
able under the ordinance, {In re Sic, 73 Cal. 142, 14 Pac. Rep. 405,) it 
will be time enough to dispose of such questions when they arise. . It is 
sufficient to say that the charge against petitioner does not raise any such 
question. , 

There are no fédéral questions involved in this case. The provision 
in the ordinance makingit ianaisdemeanor for any person to become a 
visitor to any "place for the practice of gambling" does not iu any man- 
ner conflict with any of the provisions of the fourteenth amendment to 
the constitution of the United States. The Lavmdry Cases, upon which 
petitioner principally relies, are essentially dififerent from this. There 
the facts shown establisbed — 

"An administration directed so exclusively against a particular class of per- 
sons as to warrant and lequire the conclusion tbat, whatever may bave been 
the intent of the ordinance as adopted, they are appljed by the public author- 
ities chargea with their administration, and thus repièsenting the state itself, 
with a niind so unequal and oppressive as.to amount to a practical déniai by 
the state of that equal pfotectioii'of the làws which is secured to the petition- 
ers, as to ail other persons, by tihe broad and benigh provisions of the four- 
teenth amendment to the constitution of the United States.^' Tick Wo v* Hop- 
kins. 118 U. S. 373, 6 Sup. Ct. Bep. 1064. 

Hère the ordinance in its practical opération and effect applies to ail 
alike. There is no diacrimina,tion against any class of persons on account 
of their race or color. The provisions of the ordinance are necessary for 
the protection of society, the peaçe and good order of the community, 
and are in their nature and effect of the character which beiong to the 
police power of the state. Although the, limits, as defined, are generaUy 
designated and known as the"Chinesequarter,"yet the fact is that white 
men as well as Chinese live and own property within thèse limits. More^ 
pvër,àny person, witHtttili'ï'iBigardtohis résidence, racç, or color, found 
visiting any gambling place therein, is iiable to arrest and punishment. 
il The writ is dispïipçed, tuqd petitionét i^.remandedtq the custody from 
whence he came. 
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In ré Ah. Toy. 
{Circuit Court, JT. D. Oalifomia, Jwnair 2a, 1891. ) 

1. Hâbeàs Cokptjs— RETtjRN— Sufficibnct— Citt Oedimaxces.. 

A return to the writ of hapeaa corpus by the chief ot police of a oity, stating that 

petltioner is helfl by virtue of a warrant bi the police court wJierein petitîoaer had 

beeii convicted of visiting a bctusé of ill, famé, and senténced to itnprisonment, iS not 

4emurrable for f allure to staie the ordiiiànce undei^ which he was convicted, when 

: 8uch, ordinaneeiwaa set out ÏQ the pétition. 

2. HuNIOtPAL OBDIKANCBS — VaLIDITT— DiSOBDBBLT HOUSBS— I^nUDEIBS. 

Thefact that aseetion of a cityordinatioerelating to lauadriea bas beeo, adjudged 
void does not aSect the validity of, angther section of the same ordinaiice which 
prohibits the keepiag of housesof iUfaiOB and the frequenting tbereof. 

Habeas Corpiis. 

Alfred Clarke, for petitioner. 

Hawley, J. The retum to the wrît states that petitioner is held in 
custody by the chief of police of the city and county of San Francisco 
under and by virtue of a commitment regularly issued from the police 
court of said city and county, stating that petitioner had been duly con- 
victed of a misdemeanor in visiting a house of ill famé, and senténced to 
pay a fine, with the alternative of imprisonment. The return does not 
state under what particular ordinance petitioner was convicted, and pe- 
titioner therefore claims that the facts stated in the return are not suffi- 
cient to justiiy his imprisonment. The pétition for the writ allèges that 
petitioner is in custody for a supposed violation of section 33 of order 
1587 of the board of supervisors, and claims that he is entitled to his 
discharge Upon the ground that said order is null and void, Upon the 
hearing before the commissioner, to whom this matter was referred, it 
was shown by petitioner that he was convicted of a violation of order 
1955, "amendatoryof section 33 of order 1587, prohibiting disorderly 
bouses, bouses of ill famé, and places for the practice of gambling." 
This amendatory order expressly provides that it shall be unlawful for 
any person to "become an inmate of, or a visitor to, * * * any 
* * * house of ill famé." It therefore affirmatively appears that the 
defects complained of in the retum were snpplied by the allégations of 
the pétition and proofs offered by petitioner. The demurrer to the re- 
turn is overruled. 

The contention of petitioner's counsel, that order 1587 had been de- 
dared null and void by the suprême court of the United States in the 
cases of Yick Wo v. HopUm, and ïToo Lee v. EopUm, 118 U. S. 856, 6 
Sup. Ct. Rep. 1064, is ntterly devoid of merit. The fact that section 
68 of order 1587, relating exolusively to maintaining and carrying on 
laundries, bas been declared invalid, in no respect impairs the validity, 
force, or effect of other sections of the order, relating to entirely separate, 
independent, and distinct subjects. The légal principles announoed bj 
the suprême court in the Lavmdry Oasea bave no application to a case 
Uke this. In re Ah KU, ante, 793, (recently decided;) In re Œnsteneen, 
îl Sup. et. Rep. 13. 

The petitioner is remanded. 
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Battlb & Co. tJ. FiNLAY et al. 
(Ctrcult Court, J?. I>. £ou{«tofta. April S, 1891.) 

Tbasb-Hakk— Ihfbinoeubnt— Btidenob. 

la a suit for infringinga trade-mark, itappeared that formanyyears plaintiff had 
manufactared and sold à chemical préparation for médicinal purposes under the 
nanie of "Bromidia," a word coined for and arbitrarily applled to the préparation, 
and tliat in 1881 it bàd reglstered that word as a trade-mark in the patent ofSce; 
that défendants subsec^uently manufactured and sold a slmilar cômpound, Intended 
for the same Oses, 'Which tbeylabeled, "Cômpound Elizir Chloral & Bromide of Po- 
tassium, " underneath whioh, in large letters, the most prominent and conspicuous 
word on the label is the word "BrOmIdia, " wbile below, in smaller type, though dis- 
tinct and of good size, is a statemeutthat it is prepared by défendants. Beld an in- 
fringement of the trade-mark, by which incauUous purchasers are likely to be de- 
ceived, and that an injunction pendente Ute must be granted. 

In Equity. Motion for preliminary injunction. 
R. S. McDonaidf ïox complainaiits. 
B. R. Forman, for défendants. 

PaSdee, J. On tbis preliminary hearing the case shows that the com- 
plainants and their assigriors, frona about 1877, adopted for their use as a 
trade-mark, (for a chemical or médicinal préparation manufactured by 
thera under an alleged private formula, composedof chloral hydrate, bror 
mide of potassium, extract of cannabis indica, and extract ofhj^oscyamus,) 
the word "Bromidia," a word coined for and arbitrarily applied to the 
préparation aforesaid ; that thereafter they manufactured this said prépara- 
tion, put it in the market with the said label, "Bromidia," and built up 
and established a business in the manufacture of said préparation, putr 
ting it for sale on the market in packages marked with and designated 
by the said trade-mark, so that the same becamerknown throughoiit the 
trade and totbe public,, ànd becameand is yaluableto the complainants; 
and that in 1881, under the law of the United States entitled "An, actto 
authorize the registration of tradei-marks, ajid to protect the same, '' ^aid 
trade-mark was duly registered in the patent-office; that the défendants 
are engaged in the manufacture of a chemical' or médicinal préparation of 
the same component parts as the complainants' article, substantially the 
same, and used for the same purposes, which they l^bel "Cômpound 
Elixir Chloral & Bromide of Potassium," underneath which, in larger 
letters, and as the: ra<Ét prominènt and conspicuous mark on the label, 
appears the word " Bromidia," and at the bottom of the label, in letters 
decidedly smaller, though of good size and distinct, the words, "Pre- 
pared by Finlay & Brunswig, Manufacturing Chemists, New Orléans;" 
and that the défendants in theirtrade, when callèd uppn for "Bromidia," 
either by written or verbal order, supply the article of their own prépara- 
tion labeled as above. The défendants, in their answer, admitting the 
manufacture of the préparation; aforesaid since January 1, 1888, assert 
that the word "Bromidia," used by them, indicateg that the chief com- 
ponent part of the préparation is bromide, and does not in any way in- 
dicate the origin of the préparation, nor the persons, by whom it is man- 
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ufaetured or put up or offered for sale, but indicates solely the fact that 
its principal ingrédient is bromide of potassium, commonly called "bro- 
mide;" and again, that they had put upon their said label in quotation 
marks the word "Broraidia" to indicate the chief component part of the 
Baid préparation, and in order that the purchasers migljit know that their 
coinpound elixir of chloral and bromide of potassium was substantially 
the same, and used for the same purpose, producing the same médicinal 
effects, and possessing substantially the same component parts as " Bro- 
midia," aijd that their compound elixir of chloral and bromide of po- 
tassium wa.s substantially the same thing as "Bromidia," and for no 
olJier purpose. And they assert, further, that— 

"On eacb and every one of their labels was printed in large letters, «Pre- 
pared byFinlay & Brunswig,' which would render it impossible that the quot^ 
ing of the word ' Bromidia ' on the la.bel would lead any one to suppose or to 
infer that the préparation manufactured and sold by défendants in any way 
emanated frôm, or was manufactured by, or originated witb thé complain- 
ants." 

Theré can be no question in this case but that the cpmplainants hâve 
a right to and a property in the word "Bromidia" as a trade-mark, and 
that the défendants are infringing upon the same. The word is an ar- 
bitrary word, descriptive of nothing, unless it is of the complainants' 
goods, and that only for the reason that the complainants bave intro- 
duced them to the public under such arbitrary name. The défendants 
are confessedly, using it for the purpose of informing and satisfying the 
public that their préparation, "Compound Elixir Chloral i& Bromide of 
Potassium," is the same in substance, quality, and effect as, the complain- 
ants' "Bromidia." "Chancery protècts trade-marks upon the ground that 
a party shall not be permitted to sell bis own goods as the goods of an- 
other; and therefore he wiU not be ailowed to use the names, marks, let- 
ters, or other indida of another, by which he may pass ofï bis own goods 
to purchasers as the manufacture of another. " McLean v. Fleming, 96 
U. S. 245. "A court of equity will enjoin unlawful compétition in trade 
by means of a simulated label, or of the appropriation of a name; as 
where the défendant appropriâtes the name of an hôtel conducted by the 
plaintifi", or imitâtes bis label upon préparations." Burton v. Stratton, 
12 Fed. Rep. 696, and cases there cited. 

The question, then, for décision in this case seems to be whether the 
défendants, in their use of the word "Bromidia," are in any way intend- 
ing to or likely to deceive the purchasing public, so as to be enabled to 
pass o£F their own goods to supply a demand for the goods of complain- 
ants. Unless their object is to get some advantage from the use of the 
Word "Bromidia," it is very difi&cult to see why they should use it. As 
they admit that they use it for the purpose of informing purchasers that 
their préparation is substantially the same as "Bromidia," they practi- 
cally admit that by such use they are attempting to supply a demand 
for complainants' goods, and that through the use of complainants' trade- 
mark. For this they seek to justify by saying that as on their labels is • 



7 98 IBDEEATi ' REPORTER , VOl. 45 . 

pridtèd in large letterS' the wordSj 'M'rep&red by Fiiïlay & Brunswig, Man^ 
tifactùring Cheniists,''* ûo one can be deceîved. Ih th!e casé of iîofterts v. 
ShàdUn, 8 Biss. 398, wMoh seems to be a case very similar to this, the 
d*ùrtsays: .'-^':»!h- . j.-,,,,-- 'î.-.-^'--'^ vii.'Ui •■:■:... :\m ■ -, 

"tb têtard tothielaàt point made,— that by reasori of tfi'è défendants ùsing 
thôir'éwn natae iipén tîie wrapper or envelope, the pliblio'are not deccived,— ^ 
it 'WOtild perhaps be enough to say that, when goods acqùire a spécifie name, 
tbe'pttrchiwer rarely looks tosee wbohaa manufactured the goods by that name. 
4i9> fçr instance, if,,^ ^ n^atter pf fact, thèse ^eedles hâve acquired among the 
trad.e,.and aniong;CO^sumers or users, the désignation of ■ Faràbola ' to such an 
extent that thé piirchaser would sitnply ask for ' Parabola ùeédles, ' he m ight be 
supplied Witb the '■ Parabola ' needles nianufactùredbyCiarke&Sons;ln3tead 
of ithose nianufactUred by complainant» tothe direct injury of tbe complain- 
aat^Bdtbeabridgingof bis trade." > • ; 

Aii^, the court held thât tberewas a lîabilityto imposa upon the trade 
afldfthe puWiÇi froqj which the compjainant had a right tp be protected. 
Many cases might be cited to show that the infringement of a trade-mark 
cannot be j.ustified on the ground that it is accompanied by naarks and 
advôrtisements sh'ôwmgtbat the goods so marked are manufàctured by 
other pial^ies, the trUe test beirig (1) whether the trade-mark is infringed; 
and (2) whether incautious purchasers niay bé deceived. Wherever it 
appears that an incàUtlous or ordinarily nnsuspecting purchaser is liable 
to be' decéivèd by the 'wrongful uise ôf the trade-mark, equity never fails 
to give a remedy. lû the instant casé it seems to be clear that the dé- 
fendants are^ppropriating complainants' property without their consent, 
and to their damage. In my opinion the injunction p&fidente lite prayed 
for shotild issue, and it is so ordered. 
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Peiçe BAKinch-PowDER Co. V. Fyfb. 

(Circuit Court, D, Minnesota, IMrd DMsion. Aprll, 180t) 

IWss-Mabk— Cbbah BAKiiia-Po'vrDBjt. 

On motion for preliminary injnnbtion, to restrain the use of tha word ** Cream " in 
<oonnection with tbe words ^JBaking-Fowder, " it appeared that complainant, since 
1866, bad mannfactnred and sold an article which it deslgnated as "Dr. Frice's 
Cream Baking-Fowder;'' tfaat tbe word "Cream" bad not been' used on packages of 
baking-powder before tbat time: and tbat it is not descriptive of an ingrédient of 
tbe article, or of its quallty or kind. Beld, tbat tbe injunctioa wonld be granted. 

In Eqpîty/ Motion for preliminary înjiinotioh. 
pams, Kdhgg & Severance, for couiçl&uxaâï. 
iatcto" <fe Duraient, for défendant. ; 

NeIiSON, J. A motion 13 made for a preliminary injunction to ne- 
straia the use of tbe word," Cream" in connection with the words " Baking- 
Powder," wliich is mannfactnred and put upon the market by tbe dé- 
fendant,, aqd, as is aJleged, in packages having labels and wrappers 
similar ip design to those upon the goods of complainant, and exact 
enough to deceive. The complainant is organized under the laws of tbe 
Btate of Illinois, and a citizen thereof , and uses in trade the wprd " Cream " 
in cpmbination with the words "Dr. Price's" or "Frice's Baking Powderj" 
apd tbe défendant, a, citizen of Mipnesota, affixes the word "Cream," in 
coipbinQtion with the words "National Baking Powder," tp tbe packages 
containing the article be manufactures apd sells. It is conceded tbat 
the baking powder put up in cans, and idpsignated as stated with the 
word "Cream," bas been manufactured and , sold since 1866 by tbe com- 
plainant or, those from whora it dérives ownership; and the défendant in 
bis affida»vit:^n opposition to this motion admits tbat be bas been familiar 
with the article, and handled it, labeled "Dr. Price's Cream Baking- 
Powder," for more than 16 years. He urges, however, tbat the com- 
plainant bas no property in and is not entitled to protection in tbe 
exclusive use, of tbe word "Cream," in combination with the other words 
»8 a trade-niark. Tbe cbief and essential feature of the words used by 
çoipplain^nt in trade is the word "Qream," and in the affidavit of de- 
fendant it does not appear ;tbat this word ^^^ heen used on packages 
containing baking-powder before it was adopted by_ complainant or its 
grantors. This word then, by association, as early as 1866, pointed 
distinctively to the origin or ownership of tbe article to which it is ap- 
plied, Since that time, upon the wrappers of cans containing this article, 
put up by others, and earlier than tbe defendant's manufacture, tbe words 
"Pure Cream-Tartar Baking-Powder" is printed. This is of no impor- 
tance on this motion, although tbe phrase is a singular one. Tartar, 
when pure, is called "cream of tartar," and the phrase "pure cream- 
tartar" would appear to be tautological. The complainant is certainly 
entitled to protection in the use of this word, in connection with tbe 
baking-powder it manufactures, unless it is adopted and used as descrip- 
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tive of the article, ils ingrédients or characteristics. The word "Cream," 
in combination with the other words, "Dr. Price's," or "Price's Baking- 
Powder," désignâtes an article which as thus named was unknown in 
the trade until adopted in 1866. It is not descriptive of an ingrédient of 
the article, or of its qualily or kind. The baking-powder is neither com- 
posed in part of cream, nor does that word convey thè îdea that it is the 
"best" or "choicest," as asserted by défendant. It is true the word 
"cream" is often used to designate the best part of a particular thing, but 
not the thing itself, as, for instance, ïhe cream of a story; but only in 
that relation bas the Word any such signification. Thè complainant had 
a right to appropriate a wordwhich had not been. previously used, to 
identify his particulai* ' ihanufacture, and distinguish it froin articles of 
the same gênerai nature, manufactured and sold by others. Wben 
launched upon the market, it must be giveii a name by which it côuld 
be recognized. It was called "Cream Baking-Powder," — a word appro- 
priated by the manufacturer, — so that his article would thereafter be 
knowh, d«alt in, ànd distinguished fi-om others. "The first appro- 
priator of a name or device * * * which, bybeing associated with 
articles of trade, has acqaired an understood referencis tO the originator 
or manufacturer of the articles, is ihjured whenever ariôther adopts the 
saine name or devicé for similar articles, because such adoption is, in 
efifect, fepresenting falsely that the productions of the làtter are those of 
the former." Lawrence Manuf g Co. v. Tenmessee Manufg Co., 11 Sup. Ct. 
Rep; 400, (March 2, 1891.) It is admitted, or at least not denied, that 
this tràde-^itiark was sustained in 1873 in the fédéral court of the north- 
ern district of Illinois. Although this décision was prier to that of the 
United States suprême court in the Trade-Mark Cases, (100 U. S. 82,) 
the court in Illinois Conld not hâve upheld the trade-marfc, if the word 
"cream" was descriptive of the quality of the article. While this décis- 
ion is not conclusive and binding on this court, it is persuasive and of 
great weight, and on a motion for a preliminary injunction, éspecially 
when it sustaîns the impression of the court on the heariûg, is décisive. 
It is unnecessary to consider the other ground urgëd, that the form in 
which the article mânufactUTed by the défendant is put upon the market, 
its wrappérs ànd labels, and other devicès are of a similitude , exact enoûgh 
to warrant the relief asked. Motion granted, with leave to défendant t6 
move to dissolve the injunction at the next June term of this court after 
the answér is filed . 
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Jewètt V. Beadfobd Sav. Bank & Tetjst Go. et al. 

(CircuU Court, D. VermonU April 7, 1891.) 

■*,'.■ 
1. Pbdbrai. Coubts— Jubisdiction— Chosb in Action. 

A proceeding in equity to compel the transfei; npon the books of a corporation of 
cortiorate Stock which tbe complainant bad purchased fromathird person, isnot 
a suit "to recover the contents of any promissory note or other chose in action in 
favor of any assignée" of which jurisdiction is excluded from the fédéral courts by 
Act Coïg. 1888, S 1. 

Su SAME-rCïTIZENSHlP OF PaBTIBB. 

The exemption from snit ont of the district of inhabitancy, secured by Aot Cong. 
1888, S ï, is Personal to a défendant, and may be waived; and where snit is bronght 
by a citizen of Massachusetts against a Vermont corporation and a New York cor- 
poration in the circuit court of Vermont, it wiU not be dismissed on motion of the 
vernioût corporation for want of jurisdiction of the parties in the absence of ob- 
jection by the New York oompany, especially if the suit is a proceeding to enforce 
au équitable claim to property in the district within the meaning of Kev. St. U. &. 
S 788. 

In Equity. 

John R. Poor and 0. A. Prouty, for complaînant. 

John H. Wataon and John Young, for défendants. 

Wheeleb, J. The orator iig a citizen of Massachusetts, the Bradford 
Savings Bank & Trust Company of Vermont, and the Hanover National 
Bank of New York. The bill is bronght to compel the gavings bank tô 
transfer oh its books to the orator 94 shàres of its stock, bought of the 
Windsor National Bank, a citizen of Vermont, of which he holds 
dèttificates and transfers, and about which the Hanover National 
Bank bas some interest. The latter bank bas appeared in the suit. 
The savings bank bas moved to dismiss for want of jurisdiction 
of the parties, because the other défendant is not a citizen of Ver- 
mont; and for want of jurisdiction of the cause, because the ora- 
tor's claim is that'of an assignée of the stock a,s a chose in action. 
The other défendant might hâve objected to being sued in this district, 
but this défendant is sued in the district wbereof it is an inhabitant, and 
bas no ground to complain of that place. FuU jurisdiction of suits, in 
which there is a controversy between citizens of différent states, is given 
fb the circuit courts at the beginning of section 1 of the Acts of 1887 and 
1888; the exemption from suit out of the district of inhabitancy is Per- 
sonal to a, défendant, and may be waived. Me parte Schollenberger, 96 U. 
S. 369. Especially is this so in a suit to enforce an équitable claim to 
property in the district where it is brought, as this appears to be. Rev. 
St. U. S. § 738. Shares of stock in corporations are mère rights to div- 
idends of the corporate profits or property, and inmany, and perhaps 
most, sensés choses in action; and if this suit was brought to recover 
such dividends that had accrued to a former owner of the stock, and 
been acquired by assignment, it could not probably be maintdined . The 
language of the latter part of that section in this respiect is: 
v.45F.no.l2 — 51 
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"Nor sliall any circuit or district court hâve cognizance of any suit except 
upon foreign bills of exchanfce, tp jecover the contents of.,any promissory 
note or otMéi chose in action in fa'^or of any assignée." 

But this suit is brought to perfect the record title to the stock, 
and not to recover the contents ôf the stock in the sensé of that 
word in thèse statutes. The suit is not upon the shares of stock 
to recover dividends which would be theîr contents, but is for the 
shares of stock to perfect the right to the dividende as they may 
accrue, and the right to sue for them in i^hatever may be the 
proper jurisdiction when they hâve accrued. Deshler v. Dodge, 16 
How, 622; Corbin v. Comty of Black Hawh, 105 U. S. 659. Thé juris- 
diction képt away from thèse courts âppe^rs to be that of enforcing choses 
in action in favor of assignées to recover what they will bring. The 
cases cited inb.ehalf of this motion, where jurisdiction hag been dgnied, 
were ail brought for that purpose. SAoecra/ï v. Bloscham, 124 U. S. 7.30, 
8 Sup. et. Rep. 686; CorMn v. Qmnty of Black Hawk, 105 U. S. 659; 
Bradley v. RMixes, 8 Wall. 393; Coffee v. Bank, 13 How. 183; MoUan v. 
Torrance, 9 Wheat. 537; Turnery. Bank, 4 Dali. 8. An action in favor 
of an indorsee of a promissory note against his immédiate indorser ac- 
crues to him, and he can raaintain it in the courts of the United States, 
not with standing this stàtute. Altboùgh he is an assignée of the note, 
he is not an assignée of this cause of action. Molîan v. Torrance, 9 
Wheat. 537; Coffee v. Bank, 13 How. 183. Juriadictipn concerning 
choses in action which hâve been assigned does noif appear to be prohiba: 
ited unless the cause of action has been assigned, and is for the contents 
of the chose. That is not the case hère. The refusai to trapsfer the 
stock was nçiade to the orator, and that furnishes the ground of this bill. 
The contents of the stock are not hère sought to be recovered. Motion 
<lehied. , 



CoNNER v. SkAQIT CtIMBERLAND CoAL Co. ,, 

(Ch'iMU Court, D. WdsMngUm. March tà, 1891.) 

FbSBBAI, ConSTS— REMOVALi OV GAUSI— TmtB TOB BSMOVAI.. 

The voluntary app@aranoe of .défendant, and demurrer. In a state court, before 
expiration of the time within which he was required to plead, in no way Jimits his 
right to file à pétition and hond forremoval of the cause to tbe fédéral court atany 
time before expiration of suoh time. Act Cong. Maroh 8, 1887, provide? that he 
may file the pétition for removal «at the timé, or at any time before" défendant Isi 
V "reçLuired, " by law or ruleof court, to answer or plead. 

-Act Gong. March 8, 1887, (24 St. 554,) relating to the removal of 
«iWises from the state tp the fçderal court, providœ that "whenever any 
part}', entitled to remoyeany suit, *' ,, * * may désire to remove such 
sïiit from a state court tp the circïiit; court, of the United States, he may 
make and file a pétition in such suit in such state court, at the time or 
at any time before tbô défendant ja required, by the laws of the state or 
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the rule of the state couft in which such Btiî| is brought, to aiiswer or 
plèadl:oïhe déclaration or complaint. * * * " 

lAhdsay & King and Moore & furner, for plaintiff. 

John Y' Osirander, for défendant. 

HANroîO), J. The plaintiff has moved to remand this case to the state 
court in which it was commeiiced, on the ground tha,t the pétition and, 
bond fof removal to this coutt were not filed until the right to remoye 
had been lost by expiratiôb of the time lirait. Whatever the facts may 
be as to the service of the jurisdictional prôcéss upon the défendant, the 
proof of service contained in the record is unsatisfactory, and I cohsider 
thàt it would be unsafe to hold such proof to be sufficient. I shall there- 
fore decidei the issues presented by the motion, assuming it to be a fact 
that the suramons has not been served upon the défendant. 

Ten daya prior to filing the pétition aiid bond for renloval the défend- 
ant entered avoluntary appearance in the state coiirt, by filing a gênerai 
demurrer,andthe plaintiff contends thatwith the filing of said demurrer 
the tinae allowed by law and the rules of the state court for answering 
expired, and, that being the time limited for filing a pétition for removal, 
the right to remove expired simultaneously, I think, however, that 
by the act congress intended to and did prescribe a gênerai rule by 
which to measure the time within which a party having a right to re- 
move a cause may daim such right; and while it is true, as held in cases 
cited by counsel for the plaintiff, that neither the parties uor the court 
can, by any spécial rule or stipulation enlarging the time for answering in 
a particular case, also enlarge or extend the time for making application 
to remove a cause, it is equàlly true that by no act of the parties or spé- 
cial rule of court in a particular case can the time for filing a pétition to 
remove be abridged. I do not mean to say that the right to remove 
cannot be waived, but, so long as the right remains, the limit of tira» 
within which it may be exercised is not feubject to any change. In th» 
cage of Gavinv.Vance, 33 Fed. Rep. 84, this question was passed upon, 
and the same conclusion was reached by Judge Hammond. In his opin 
ionon page 92 he says: 

"Furthermore, I am of the opinion that the filing of the defendant's answer 
in no vray affects his right of removal by imposing any limitation of time upon 
it,. nnder thia act of congress. The original judiciary act of 1789 did requiro 
that the défendant proposing to remove a case should tile his pétition • at the> 
time of entering bis appearance in such stàtç court,' and under that act tlie 
right of removal was gone after any plea or answer was flled. Act 1789, c. 
20, § 12; 1 St. 79. But this act uses entirely différent language. It does nof 
at ail say that the pétition shall be âled the flrst thing that is done on appetur- 
ance. The conduct of the défendant is not referred to in deflnlng the limita- 
tion of time, nor is any actof his designated as fixing the terminal point. 
The laws of the state and the rules of the court détermine the time by âxing 
a period when his right to anawer or plead terminâtes. To illustrate, it is a 
familiar law and rule of court or practice in cases at law that the plaintiff has 
the flrst three days of the term to flle hig déclaration, aud the défendant two 
days thereafter to pléad, etc. Now, often the plaintiff flles his déclaration be- 
fore the term commences, and the défendant pleads immediately, or it % «l' 
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done on the first day ; and, surely, such a prématuré and voluntary action can- 
not be said to close the right of removal under this act of congress, but the 
expiration of the two days allowed the défendant to plead would close it, per- 
haps whether he actually did plead or did not." 

The opinion in the case of Lockhart v. Raîlroad C6., 38 Fed. Rep. 274, 
cited by counsel for the plaintiflF, was also written by Judge Hammond, 
and he therein refers to the case of Gfavin v. Vance, and plainly adhères 
to his views therein expressed hy distinguishing it from the case then 
nnder considération. This will be made apparent by the following ex- 
tracts from the latter opinion: 

"This court held in Gavin v. Vance, 33 Fed. Rep. 84, 92, that the flling of 
an answer prematurely — that is, before the time speciflcally flxed by the 
statutes or rule of court— did not termînate the right of removal, and that a 
removal pétition flled before the time alîowed for pleaiâing had expired was in 
time. * * * In Gavin v. Vance, supra, the answer that was flled, and 
which was held not to terminate tlie right of removal, was flled before the 
timewhich was flxed by a day certain to plead, which is not the case hère." 

The appearance entered in th's case brought the défendant for the first 
time within the jurisdiction of the. court, and it was. entitled, by law 
and the rules of the court, to at least 20 days thereafter within which to 
answer or plead. As the pétition and bond were filed within that time, 
there is no ground for this motion to remand. 



State ex rd. Tillman, Goyerfiot, et al. v. Coosaw Min. Co. 
(.Circuit 0<mrt, D. Soûth Carolina. AprU 81, 1891.) 

1. Fedekal Coukts — Eemoval/OF Oatjsïi*— JxmiSDiOTiosr — Judioial NotJck. 
■Wherea complalnt in the state court allèges that complainants olalm undei;» 
designated statè act; not set outln fnUïn the complalnt, ano that defendant's claim 
arises under a previous designated. àct, «lleged to be oontrary to the state constitu- 
tion, the fédéral court, on defendant's pétition for removal, on the ground that the 
" later act v^as contrary to the TTnited States constitution, as impairing the obliga- 
tion of their contract under the former act, will take jùdicial notice of the acts in 
determining its jurladiction. 
S. Same— Pétition roB Removai,— Rbcoed. 

The pétition for removal of a cause from a state to the fédéral court Is part of the 
record,, and wiU be oonsldered by the fédéral court in determining its jurisdiction. 
8. Samb. . ;, . . . 

When the pétition for removal to theifederal court and the bond arefiled In the 
state court, the jurisdiction of the latter oeases, and of the former immediately at- 
.taohes. 
4. Same— CouBTEsr to State Court. 

Where the judge of the state court In vacation passes upon the pétition for re- 
moval and bond, courtesy does not require the fédéral court to withhold action. 
B. Same— CoMiTT. 

The question of comity betWeen the fédéral and state courts does not arlse on re- 
' moval of a cause. 

In Equity. 

Y. J. Pope, Atty. Gen., MUchdl & Smith, and George S. Mower, for 
plaintiffs. 
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McOrady, Sons & Bacot and Smyihe & Lee, for défendant. 

SiMONTON, J. The summons and complaint in this case were filed in 
tbe office of the clerk of Beaufort county in South Carolina on 23d 
March, 1891. The complaint sets forth the ownership by Ihe state of 
the beds of Coosaw river, including that part of it which "lies opposite 
to and south of Chisolm's island," and in the phosphate and phosphatie 
deposits therein. That the Coosaw Mining Company, a joint-stock 
Company, claims a perpétuai grant to ail such deposits in that part of 
Coosaw river, and the exclusive right to mine the same, which claim 
relators deny . That, notwithstanding such déniai, the Coosaw Company 
continues to assert its claim, and hinders and obstructs the relators, who 
flre the duly qualified and appointed board of phosphate comniissioners, 
and ail personsauthorized by them, from mining in said territory. That 
it is necessary to dispose of this claim, which is based on a certain act 
of the général assembly of South Carolina,, approved 20th March, 1876, 
(setting out the title of the act,) which act relators charge to be in con- 
flict with the state constitution. That the deposits are of great value, 
variable, however, in price, and liable in this respect to be affected by 
the discovery and the production of phosphate rock elsewhere. Charges 
that the Coosaw Company has brought and threatens suits against per- 
sons licensed by plaintifïs to mine in this territory, and that this eloud 
on the state's title should be removed. The prayer is for a perpétuai 
injunction against the Coosaw Company, and in the mean time a restrain- 
ing order, and also for the appointment of a receiver. After the filing 
of the complaint an order was made by his honor, Judge.ALDBicH, sit- 
ting in chambers at Aiken, containing a rule against the Coosaw Com*- 
pany to show cause before him, on 7th April next thereafter, why the 
injunction as prayed for benot granted^ and why the receiver be not ap- 
pointed. In the meah time a.restraining order was issued, and a tenipo- 
rary receiver appointed without bond. The défendant was served with 
summons and complaint on 23d March, 1891. On SOth March, 1891, 
a, pétition was filed with the clerk of the court of common pleas' for 
Beaufort county for the removal of the cause into this court, accompa' 
nied by a bond with good surety in the sum of $5,000. The court of 
common pleas for that county was then and is now in vacation. The 
next regular term will be held on 4th of May next. The défendant 
exhibited a copy of the pétition and bond to Judge Aldeich at Aiken 
on Blst March. What action he took does not appear. A copy of thé 
summons and complaint, pétition and bond, with exhibits certified by 
the clerk of the court of common pleas for Beaufort county, was filed in 
this court on Ist April. On the 6th day of April the regular term of 
this court began. On the 7th of April the Coosaw Company came into 
open court, and asked leave to file a retum to the rule issued by Judge 
Aldeich. Thereupon the Honorable Y. J. Pope, who is the attorney 
gênerai of the state of South Carolina, and who appears on the record as 
plaintiffs' attorney, entered a qualified appearance for the plaintiffs, 
simply to test the jurisdiction of the court. At the same time he filed 
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in writing a silggèstÎQri to the <k>t(rt"'tîï^t tlie rule and the rettm thereto 
were then actually being heard before his honor, Judge Aldeich, at 
Aifeett, S.G. ■ '^ri i'i-;. ÎJii.: :. .,.:., 

At the thteshold of this caseiplaindjiffs submit two questions to the 
court: i^raJ. Has it jnrisdiotibniàf ;this Ga:sB? Second. If it has juris- 
dîction, arethere not oonsideratioûfe xrf courtesy and comity towards the 
State court which will induce: itïowithhold action? 

Has this court.jurisdictiohof this.ease? This will dépend upon two 
questions: Is the case removabk) from the state icourt to this court? 
Haa it been removed? The càsèieànnot be removed unless it cornes 
within the class of casés arising under the constitution of the United 
States, of which circuit courts of thè United States are given jUrisdic- 
tion bythe first section of the act Of congress of 1888. 25 St. àt Lai^e, 
434. Section 1 of that act gives to the circuit courts of the United 
States original cognizanoe concurreiit with the courts of the several states 
of ail suits of a civil nature, at common law or in equity, where the 
matter in dispute exceeds, exclusive of interest and costs, the sum or 
value of $2,000, and arising under thë constitution of the United States. 
The value of the matter in dispute hère is beyond the sum stated. The 
act makes,«o exception because of the character of the parties. The 
sole question, therefore, is, does this case arise under the constitution 
of the United States? 

The complaint does npt anywhere state the au thority upon which it 
is brought by thèse relators in the name of the state, nor how they be- 
came and are the duly appointed and qnalified board of phosphate 
commissioners, iior how or when they were authorized: to do the acts 
which it is charged the Ooosaw Mining Company obstructs. Nor does 
it mention or refer to any législative action of the state of South Caro- 
lina with respect tothe claim of the Goosaw Company to hold her grant, 
It does allège that the state is the sole owner of the disputed territory; 
that the Coosaw Mining Company olaima a perpétuai grant of the exclu- 
sive right to mine therein, based upon an act of the gênerai assembly of 
that state, rwhose title and the date ôf whose approval are stated in the 
complaint, which the complaint says is invalid. The pétition for re- 
taoval stateà that the relators are acting under and by the authority of 

an act of the assembly of this state, approved ■' December, 1890, 

giving its title at length; that the grant which they hâve, and which 
they charge is a contract between them and the said state, is impaired 
by said act of 1890. That the said ofct is a violation of the constitution 
of the United States insundry particulars, especially in that it impairs 
the obligation of a contract. 

There càn be no doubt that if the question, whether the act of 1890 
impairs the obligation of a contract,, can be made to appear on that part 
of this record:, which thîs court is at liberty to examine at this stage of 
the proceedings, the case is removable. - It is a fédéral question, arising 
«nder the constitution of the United States. In the case of Dartmouth 
CoUege y.Wdodwdrd, 4 Wheat. 518 j the législature of New Hampshire 
had passed ian act materially amending the charter granted by the crown 
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to the trustées of Dartmouth Collège. It was claimed on the one side 
that the charter was a contract, and this was denied on the other. If 
it was a contract, the amending act impaired it. The suprême court of 
the United States took jurisdiction of this as a fédéra] question, discussed 
whétber the charter was a contract, and dpcided that it was. The dé- 
cision of the suprême court of New Hampshire to the contrary was re- 
versed, and the act was declared invalid. So, in this case, if it can be 
made to appear from that part of the record which the court is at liberty 
to inspect that the questions are distinctly made whether there did exist 
such a contract, and whether this act of 1890 impairs its obligation, then 
it is compétent for this court to entertain and décide both questions. 
See Bank v. SkeUy, 1 Black, 486; PropnOorsv. Hohoken Go., 1 Wall. 145. 
Not only so, this fédéral question would be the controUing question in 
the case. For if, on the one hand, the court should décide that there 
was such a contract, and that the act of 1890 impaired its obligation, 
every provision in that act giving any power or authority to thèse relators 
to interfère with the possession of the Coosaw Mining Company and its 
opérations sanctioned by that contract, or.to give licenses to any person 
to mineiin the disputed terriîîory, or to seek an injunction or a receiver, 
is null and void. On the other; hand, if there be no such contract, or 
the act of assiembly does not impair its obligation, the case of the relators 
must be sustained- So, the inquiry is, is this fédéral question presented 
to this court now? Where in the record mustwe look for it? The coun- 
sel for the plaintiffs, with great learning and force of argument, conterïd 
that in making this inquiry the court cannot go outside of the complaint; 
that the allégations of the pétition for removal cannot be used in aid of 
this inquiry. On the other hand, the çounsel for the Coosaw Company, 
with equal learning and force, insist that as they seek the jurisdiction, 
and as the plaintiffs seek to escape it, they must not dépend upon the 
allégations of the complaint; but that it is not only incumbent upon 
them, it is their right, to ehow the grounds of jurisdiction, and that they 
can for this purpose use the allégations of the pétition for removal. 

We will inquire, first, confining ourselves to the complaint without 
any référence to the allégations of the pétition for removal, does it ap- 
pear that a fédéral question is involved in the case made by it? That is 
to say, suppose the parties are heard hère on the complaint alone, with- 
out any answer or plea setting forth facts not in the complaint, Would 
the fédéral question arise? Could the court entertain- the question, was 
there a contract betAveen the state and the Coosaw Company? Has the 
state by législation sought to impair its Obligation? There are certain 
matters in ail causes of which courts wlll of themselves take notice, and 
which, tberefore, need not be pleaded or proved. Wharton on Evidence 
(section 277) thus expresses it: 

"Certain/ facts or conclusions from fàcts, however, may be noticed, which 
may be styled • non-evidential,' from thé tact that they are not proper objecta 
of évidence, aiid tbat consêquentiy they may be judicially noticed by the 
courts." 

Story, in his Equity Pleading, (section 24,) says: 
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"On the other hand, the plaintiffs need not, and indeed should not, slale in 
the billany mafiters of which the court is boiind, judicially, to take notice, or 
is supposed topossess fuUisnowledge, Hence it need not statemattersoflaw, 
* * * or recite public acts or laws, or aver facts, which the courts are 
bound, judicially, to know. * * * A strong illustration of this gênerai 
rule may be found in the right and duty of the courts of the United States to 
take judicial notice * * * in an especial mannerof ail the laws and juris- 
prudence of the several states in which they exercise an original or an ap- 
pellate jurisdiction." 

. 1 Chit. PI, 215, says: 

,; ''Public statutes. and the facts which they recite or state must be noticed 
by the courts without their being stated in pleading, and tt is only necessary 
to State facts which will appear to the court to be affected by the statutes. " 

And thèse tèxt-writers are fully sustained by the courts, "Thelaw 
of any stat© of the Union, whether depending upon statutes or judicial 
opinion, is a matterof which the courts of the United States are bound to 
take notice without plea or proof." Lamar v. Micou, 114 U. S, 218, 5 
Sup. et, Rep. 857, In Owings v, HuU, 9 Pet. 625, is an application of 
the rule. "The next objection," says the court, "wasthat the copy of 
the original bill of saie of the slaves to HuH, on record in the notary's of- 
fice, was not évidence, unless the plaintiff accounts for the non-produc- 
tion of the original, The validity of this objection dépends upon the 
Considération whether thè non-production of the original was sufficiently 
accounted for. It was not accounted for by any proof ofïered on behalf 
of the plaintiff, and, unless the circuit court of the United States could 
judicially take notice of the laws of Louisiana, there waâ nôthing before 
the court to enablé it to say that the non-production of the original was 
accounted for. We are of the opinion that the circuit court was bound 
to take judicial notice of the law of Louisiana, * * * It is to be 
judicially taken notice of in the sanie manner as the lâws of the United 
States are taken notice of in thèse courts." In U. S. v. EandaU, Deady, 
524, "the courts of the Uriited States tâke judicial notice of the acts of 
congress, and they néedi not be set forth or specially referred to in any 
proceeding before thein." In Gardner v. Colledm; 6 Wall. 499, "the 
courts take judicial notice of the public statutes, and this notice extends, 
not only 'to the existence of the statu te, but to the time when it takes 
efiFect, and to its true construction." In Starr v, Moore, 3 McLean, 354, 
"in this court it is not necessary to plead or provea state statu te." In 
Beaty v, Knowler, 4 Pet. 167, "the provision of the act of incorporation 
that it should be considered a public statute must be regarded in courts 
of justice, and its enactmeiits must be noticed without being specially 
pleaded," See, also, Gheever v, WUson, 9 Wall, 121; Armstrong v, U. 
S., 13 Wall. 154, The public laws of a state must be known to and be 
in the mind of every judge exercising jurisdiction within that state, not 
only as to their existence, but as to their construction. When a right, 
privilège, or duty is given to or imposed upon any person, natural or 
artificial, by a public act, such person can pursue such right, privilège, 
or duty in the courts, and the courts will, without pleading, producing, 
or referring to the act, recognize and enforce it. It accompanies the 
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person into court, throwing light upon, explaining, sustaining the rec- 
ord; is, in efifect, a part of the record. Se in this case, when the five relat- 
ors, styling themselves the "Board of Phosphate Commissioners," bring 
into court their complaint, or it cornes before the court in any way, using 
the name of the state, concerning the use of the property of the state, as- 
serting the ri^t to control that property, and especially the right to inter- 
fère with the daim of the Coosaw Mining Company to property on which 
that Company set up an exclusive privilège under grant, praying the assist- 
ance of the court to aid them in their control, protection, and disposition 
of the state's property, the courts are bound to take judicial notice of the 
act of 1890j which conféra on them thèse powers, and totakesuch notice 
of its owh motion. Not only would it be unnecessary, but it would be 
improper, to plead the statute, or to produce itas their authority . Story, 
Eq. PI. § 24. So, also, the court will take judicial notice of the actof 
1876, specially mentioned in the pleading. The court mustopen the 
statute Mok, and look into thèse acts. In the language of Mabshall;, 
C. Ji, in Marburyv. Madison, 1 Cranch, 179: "If they can open it ât 
àll, what part of it are they forbidden to read?" Thus, there are présent 
before the court with this complaint two acts of the législature of South 
Carolina. One of them, say the défendants, créâtes a contract betweén 
them and. the state, giving them certain exclusive rights in state 
terri tory. The other créâtes the board which the relatorsclaim to bè; 
by its several provisions, seeks to clotbe them with Spowers impaitr 
ing thëâe contract rights of défendants, and by its gênerai repealing 
clause seeks to destroy them altogether. Thus there is made in this 
way, going no further than the complaint, and the acts which in con- 
templation of law accorapany and illustrate it, an issue which raises a 
fédéral question, and would bë proper for the jurisdietion of this colirt. 
Butis the- court, in seeking to ascertain whether a cause is rem ovable, 
confined to the allégations of the complaint? Is it precluded from ex- 
amining the pétition for removal? When a pétition for removal and 
bond are filed in the state court the cause is removed. Steam-Skip Co. v; 
Tugman^im U. S. 118, 1 Sup. Ct. Rep. 58. When the record is filed 
in: this court the case will be remanded to the state court, if it shaUap- 
pear to the satisfaction of the circuit court of the United States "that 
such suit does not really and substantially in volve a dispute or con- 
troversy properly within the jurisdietion of the said circuit court." , Act 
1875, Supp. Kev. St. 175. And this question the circuit court déter- 
mines for itself finally. Act 1888, 25 St. at Large, 435. The court 
looks into "the dispute or controversy." Thèse words necessarily require 
the hearing of both sides, not the ex parie statement of one side. So, 
under the act of 1789, in ail casfis of removal the pétition for removal is 
a part of the record, and is examined by the court. Insurance Co. v. 
Pechner, 95 U. S. 183. And under the act of 1876 it was an eseential 
part of the record, and was always examined in determining thé re^ 
movability of a suit. Cargon v. Dunhan, 121 U. S. 426, 7 Sup; Ct. 
Rep. 1030. In this case it is said that the pétition for removal per- 
forms the office of pleading. And in Waii^ Cb. v. Keyes, 96 U, S. 203, 
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such pleading is requifed. lodeed, this must be so from the very nature 
of the tesaloval: acts- Th^ iàreiremedial in theircharapter. Thejudi- 
cial power. w&s granted to the courts of thé United States for the common 
and equal b€«fifit of ail tba people of the United States. "It was not to 
be exclusiVely exerpised for the benefitof parties wiio niight be plain- 
tiffg, aiîd who would elect the national forum, but also for the protection 
of défendants who might be entitled to try their rights ànd assert their 
privilèges before the same forum." Martin v. Munter, 1 Wheat. 348. 
If in determining. the character of the dispute or controversy we are con- 
fioed to the aileg&tiona of the compiaint, this right of défendant to come 
lato the nationid forum will depeiid, not on the dispute or controversy, 
but on the skill of the pleader who draws the complainte A plaintiff 
who goes'into the atate court iba case which really and snbstantially 
involves a dispute or controversy within the jurisdietiou of the United 
States court seeJîs to avoid this court. He carefully éliminâtes from his 
pleading evôry fact which may tend to give jurisdîction to this court. 
As he goes into a couttof general> jurisdiction, he can avoid thèse, facts. 
On the face, of his cotfipMnt nothing can be seen showiiig jurisdiction in 
th-is cûiurt. ,:jHe may bô .preparioga suit between citizens of différent 
state»,,t>r against an officer of thé; United States for acts donc in an ot- 
âciftl c&paclty, or for knds held uader grahta from différent states; in- 
deed, oi^anyiother of tfae maQygcodnds for which this court could hold 
jurisdictaoïw. > If the court ca(ai(ibk<only into the complaint, it can never 
know anyfaot which 09ia preyenfeitifrom remandîrig the case. The acts 
of congresa ":presume"4wbether*right or wrong we do notinquire)"that 
State attachment^statie jpir^udice&^iBtate jéalousies, state interests, migtit 
sometimea obstruct orcontrolvioubè supposed toobstruct or control, the 
régulai administration of justice."! ; Martin v. Hmiter, supra. Hehcethe 
provision removing fedeial causes into the national courts. But if the 
position of the plaiiitifife be correctif a défendant, howëver strong his con- 
victions, however coiiclusive hiè case, however dear his right, must 
stand mute before the iederal tribunal whose aid he seeks, and must be 
remanded toi the encounter of thëse attachments,. préjudices, jealousies, 
and interésta, dépendent upon; thé want of skill or the grâce of his ad- 
versary. „ , , ■ ' ■ i^ii , 

It is supposed that thé uùiform practice of fédéral courts in treating 
the pétition for removal as part ôf the. record bas been changed by the 
act of 1887-1-88. Under the act-:of 1875 either party could remove a 
cause; and a suit could be brought in a state court in the subject-matter 
of which the United States court. could not hâve jurisdiction, and the 
plaintiff could at once remove it, and under the removal act ereate juris- 
dictioa. : Such was the case witbi a suit brought by a citizen of one sf ate, 
the assignée of an.unnegotîable instrument, against the maker, a citizen 
of another state, and of the same fetateas the assigner. This was an abuse 
of the privilège of removalvj Congress by the act of 1887-88 corrected 
the abuse. , . Ndne but a défendant can .remove. i Nd suit can be reraoved 
-«hich isBot within the originali jurisdiction of the circuit court. But 
no change was made in the practice of removal, although this was well 
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known to congress. Indeed, iû^amending tbe act of 1875, congress re- 
tained the fifth section, and confirmed it. The time for the application 
for reUioval is changed, and ail el6e is retainéd. The plaintiffs coutend 
that if they could not hâve originally brought their suit in the fédéral 
court it cannot be removed. But the remôval act requires the court to 
examine into the dispute or oontroversy, and to détermine if that is 
withinits jurisdiction. Whenasuit "brought originally into this court," 
the plaintiff must on the face of bis complaint show jurisdiction. If he 
does not, the complaint wili be dismissed. He n:ay be a citizen of a 
différent state from the défendant. He may hold lands under grant 
from another state. If he fail to show this on the record, he is dis- 
missed; So, when it is sought to remove a case from the state to the 
fédéral court, unless the défendant can in his record show jurisdiction, 
he will be dismissed. But as the question is as to the "dispute or oon- 
troversy," if he can show in his pétition that, notwithstanding the skill- 
ful statements and omissions of the plaintiff, the suit really and substan- 
tially involves a dispute or controversy properly within the jurisdiction 
of this court, he will not he dismissed. This distinction clearly appears 
in Metcdfv. Oity of Watërlovm, 128 U. S. 589, 9 Sup. Ct. Rep. 173; It 
will be noticed that the question is, does the suit involve a dispute or 
controversy substantially and really within this jurisdiction? That is to 
say, in its nature and essence, not whethCr as an inèident to the cause, 
a matter which might become a part of a défense dehors the record may 
or may not raise a fédéral question; but whether the real, substantial^ 
fundamental issue madein the record, including the pétition, is oneover 
which this court by the law under the constitution bas jurisdiction. To 
this estent, and no further, I cpncur with Judge Shikas in Dey v. Chi- 
cago, 45 Fed. Rep. 84. Sôveral courts of the United States since the act 
of 1887-88 treat the pétition as part of the record. State v. Railroad 
Co., 33 Fed. Rep. 725;^aM8«m v, Gagdn, 89 Fed. Rep. 626; McDonald 
V. Salem, 81 Fed. Rep. 577; Johnson v. Insurance Co., 35 Fed. Rep. 374. 
See, also, Fost. Fed. Pr. § 385 * It appearing from the record in this case 
that thç Bijit really and substftntially in volves a dispute or controversy 
whether the state of South Carolina bas not passed an act impairing the 
obligation of a con tract, alleged to bave been made between the said 
state and the défendant, ^the Cause présents a question within the orig- 
inal jurisdiction of this court, {Railroad Co. v. California, 118 U. S. 113» 
6 Sup. Ct. Rep. 993,) and is reraovable. 

The next question is, h^s the cause been removed? This being a re- 
movable case, as soon as thé pétition and bond were filed in the state 
court its jurisdiction absolutely ceased, and that of this court imme- 
diately attached. Eailroad Co. V; Mmimppi, 102 U. S. 1B5 yEaUroad 
Co. v.'Komiz, 104 U. S. 5; Steam-ShipOo. v. Tugman, 106 U. S. 118, 1 
Sup. Ct. Rep. 58; Crehorev. Bailvmy Co., 131 U. S. 244, 9 Sup. Ct. 
Rep. 692. 

The last question whîqh we are asked to examine is, are there not con- 
sidérations of comity and coùrtesy which would induce the court to with- 
hold action? The pétition for removal and bond were filed in the court 
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of common pleas for Beaufort county some days before the regular term 
of this court. Although it was the (iuty of the défendant femoving to 
bring bis case to this teiai, {Brcwn v. Murray, 43 Fed. Rep. 614,) I 
would, in courtesy to the state court, bave withheld action until it could 
meet and receive the pétition. The course of Judge Gresham in Shedd 
V. PiM&r, 36 Fed. Rep. 609, would bave been followed. But it bas been 
broughtto the attention of the court that the pétition and bond were pre- 
sented to the state judge charged with the case, and that be passed upon it. 
îjlo discourtesy to the state court can now be supposed. Its action can- 
not in any way affect the course of this court in determining upon the 
right of removal. 

With regard to considérations of comity, they bave no place bere. 
The question is one as to the right of the citizen, not as to the conduct 
ofthCi court. Had an action been brought in this court, after tbe juris- 
dictiqn.pf the state court had been engaged over tbe subjëct-niatter in 
auother action, thep the court could properly consider wbether it ought 
i^ot tO; ieayej the parties to the tribunal first charged with, the settlement 
qf the 4i8|>ùte, But this is a case, brought in the state court, removed 
ipito tjiisicoprt. In entertainingthç pétition for removal, this court can- 
nçtnaean àjiy reflection upon the. state court. It simply considers' 
vhetber the petitioners bave tbe right to the removal. If they bave, re- 
fusing it would be a déniai of right, , , 



Fitzgerald ». Missouri Pac. Ry. Co. et al. 
{Cireaii Couit, D. Néyr^siq,- AprillB, 1801.) 

1. REMOViit OT Causés— Ameiibment o* àppliOàtion. 

The case as made by the pétition for removal and the pleadings at the Urne of the 
removal is tlje test of the right to remoye; and no amendi(ient can be made in the 
V circuit cdurti sotting up grouhds for reinovàl whioh were nôt prèsented tp thé state 
■ court on.ttoe motion to remove. '' 

Wi FbDBSÂI. COUEITS— DBOISIONS OB' Statb OotfETS. . 

Thedecisiçn of tbe suprême court of the state that a partionlar corporation is a 
" ooi^pratioiiof 'that state is binding on the fédéral court. 

S/OoNSOLIlji.TIOK' OP COKPORATidNS— dlTIZENSHÏP^ 

When a Consolidated company is formed : bjr the union 6t several corporations 
chartered by <3ifferent States it Is a citizen of each of the states which grauted the 
charter to àûy one of its constituent oonipànles, and when sued in one of thèse 
States it ca'nnot claim the right of removal] ou t^e ground that it is also a citizen of 
another state. 

i À cOnsolidàted corporation which bears thé same name in three states, and bas 
. one board of directors and the same share-ljqlders, and opérâtes the road as 9ne eu- 
' tire liùe, andlb designed tq accomplisli the saine purposes, and exercises the same 
■ gênerai dorpoiiate powers aiid functions in ail the states, is ndt the same corpora- 
tion in each state. While it is a unit, and acts as a wbole, in the transaction of its 
corporate business, it is not a corporation at large, nor is it a joint corporation of 
the three states. Liiie ail corporations, it 'nuïst hâve a légal d welliiig place, and it 
dwells in three states, and is a separate «tnd fingle entit:^ in each. It is, in effect, 
a corporate triùity, having no citizenship oï its own distinct from its constituent 
: membéts/ but a citizenship indentical with each. 
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5. Same~C!ontbactb. 

In the conduct of its corporate busiBeBS the Consolidated corporation aots as a 
unit,— as one corporation, and not three; and, in the absence of a statutory provis- 
ion to the contrary, it may transact its corporate business in one state for ail, and 
the contracta it entera int6 and the Uabillties it incurs in one state are blnding 
npon it in ail the states, and may be enforced against it in auy one of them, when 
the action is transitory. 

6. Eminbnt Domain^Seourino Bioht or Wat. 

The act of coogress prescribing the mode in which a railroad Company may se- 
cure the right of way through the public lands construed, and held that it is tha 
duty of the railroad company, and not the contracter building the road, to do the 
t^ings re(iuired by the act to secure the right of way. 

7. COBPOBATIONS— CONTBOL OF CORPOBÀTB PbOPEBTT. 

The owner of ail the stock and bonds of à corporation does iiot pwn tbe corporate 
property. The corporate property, which includes ail rights of action and clalms 
for' damages, belongs to the corporation, and is subject to the management and 
çoOtrol of its boavd of directors. 
3. B,¥SiovAL OF Causes— JuBiSDicTios—FBDBBAii Qubstios. 

TSio fédéral question is raised in a case by an answer that ii; bad In substance with- 
but référence to the fédéral question. 
fi. Saàe. , 

A cause is not removable eimplybeoause in itsprogressit maybecome necessary 
toconstrue orapplyan actof oongress. Unless there is a dispute between the par* 
ties as tp the n^eaning of the act, there is no fédéral controVersy between them. 
The décision of the case, or some material issue in it, mtkst dépend upon a Con- 
struction of the act claimedby one party and denied by the other. Asimplddvâi^ 
ment that such Is the faot is stating a conijlusioni and is not sufBcient; the faot* 
tl^at sliow it to bâ true must be set out. 

Ifl. éAUI^T-BBHAm) TO BtATS CotJBT. 

' When it is sëttled that the jurisdiction 6l the circuit court,in a rembval causé is 
doùbtf <il, ail doubt as to what the court shôuld do is dispeSed, and the cause will 
be remanded. This rule is in harmony wtth the spirit and: design of the act of con> 
gr^ss repealing the aot which allowed an appeal or writ of error trom an order re- 
man^ing a cause. 
(Sytlabua by the Court) 

In Equity. Bèmoval from state court. 

Marqûett, Deweese & HaU, for plaintiff. 

B. P. Waggm& and i2> iSf. HaU, for défendants. 

Galdwell, J. This cause was removed by the défendant the Mis- 
souri Pacific Railway Company frona the -slate court into, this court. 
The q^estipnnow to be considered is whether it waa properly rempved. 
The suit is brought by the plaintifif as a stockholder in the défendant 
corporation the Fitzgerald & Mallory Constructiop Compa,ny, hereafter 
designateçi as the "Construction Company," on behalf of himself and ail 
other Btockholders of that company, to compél an accounting between that 
company and the défendant the Missouri Pacific Bailway Company. 

The railway company sets up two grounds for removal,— -diverse citizen- 
«hip and a fédéral question. 

l. The averments in the pétition for removal touching the citizenship 
of the parties are as folio ws: 

"Yourpetitionerfurther avers that at the commencieaient of tbin suit the 
sàid fjlaintifl was and still is a citizen of the state of Nebraska, and at the 
comiiièncement of thls siUt the défendant the Fitzgerald & liallofy Construc- 
tion Company was and still is a corporation createdi cliartèred, and organized 
under and by virtue of thé laws of the state of Iritira; and your petitioner 
avers thaï itis ad vised and believes, and so charges the fact to be, that for the 
ppTposeof this action it was at the commencement oftbis suit, and atill is, a 
eorppiation ohartered, incorporated, and created under and by viitueof tha 
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laws of the state of Kansas; that priorto Ihe commencement ofthis ^action 
your petitioner was mad© up of three sèveral constitiiènt coinpanws, to-wit, 
a railroad tompany phartèr^d:, Organized, created, and existing undera'ftd by 
virtue of the laws, of thiet eta^e, of Missourii a ràllrpad companyebartered, 
organized, created, and existing- under the laiws of the state of Kansaa, and a 
railroad company chartered, organized, created, and existing tinderthe laws 
of the state of Nebraska;,that the said AJiasouri àhd Kansas corporations 
were, by due proceedings îiad ùnder and by virtue of the laws of eàch of said 
several states, duly Consolidated under the name of the ' Missouri Pacific Rail- 
way Company,' and subséquent thereto the said Consolidated company was, by 
due proceedings had in ISbS.dnly Consolidated with, the Missouri Pacific Eail- 
^?»y Company in îfebraskà, wfaich said lattei* Consolidation was in ail. respects 
under and in pursuancoof the consolidation and laws of the state of Nebraska, 
and that for the purposeof ail contracts entered intoinsaid state of Nebraska. 
and ail causes of action? Virhieh accrued againat said the Missouri Pacific 
Bail way Compainy in sàld state of Nebraskai, and for the ehforceraent of ail 
statatory obligations by said consolidation, it became and was, and still is, a 
corporation ort^anized, created, and existing in pursuance of the laws of the 
state ofNiébraska; bot yoarpetitioner avers that said pïetended cause of ac- 
tion pétfpl'th in plaintiff'i'petition flled herein arose and accrued but of a cer- 
tain oontràqt entered into.bétween the said Fitzgerald and Mallory Construc- 
tion Company and the said bhe Missouri Pacific Railway Company, as char- 
tered, organized, created, and existing under and by virtue of tliè laws ô£ the 
state ofjÇansas; * ,* ,*;,jand your petitioner thereon avers that it is ad- 
yised and iiélievesthAt.Py sçasohbf said matters and things, foi- the purpose 
of this action onlvt and by rleason , of the obligations, if any, growing out of 
contract relations bertweeta'ytoUr petitioner and the said Fitzgeiald & Mallory 
Construction Company, your petitioner was at the commencement of this suit, 
and still is, a citizen of the state of Kansas. " 

Like averments are made ift the answer filed with the pétition for 
removal in the state court. Thè case as made by the pétition for re- 
moval and the pleadii^giiàt the time of the removal is the test of the 
right to remove. Graves v. Corbin, 132 U. S. 571, 10 Sup. Ct. Rep. 
196'; iTticksonv.AllmylZÛ U. S. 27, 10 Sap. Ct. Rep. 9 ; RofhschUd v. 
Matthewa, 22 ¥éd. Rep. Q y Stetimsv.Nichols, 130 U. S. 230, 9 Sup. Gt. 
Reip. 618. No amendmeiit can be made in the circuit court setting up 
grounds for rèncioval which were not presented to the state court on the 
motion to remove. Id., and Oameron''^. Hodges, 127 U. S. 822, 8 Sup. 
Ct. Rep. 1154 ; Orehmv. Éailk'oad Cb.; 131 D. S. 240, 9 Sup. Ct. Rep. 
692. The suprême court of Nebraska hàS decided that thé râi'lway com- 
pany is a corporation of the etate. Thé décision was renderéd in a case 
btôught againât the raîl^ay conlpany for thé purpose ofdétèriÎQining that 
question. State v. Railway Co., 25 Neb. 164, 41 N. W. Rep. 127. The 
dècisioti la cOûolusivé 'apbn the question in this dourt, and puts an end 
to the defendant's claim to remove this cause on thé ground of citizen- 
shîp. But, indepeiïdeatly of that décision, upont^ieavêmients of the 
^litîon for rpinoval and '|(ïe answer, it Sufiiciently.,a|!ipéâi'é that the dè- 
fçHàf^hJt is $1 ;corporatji6n, èpii, citizen of, Nebraska. ' Aiienial of its c)t- 
îj^ipship. in Nebfaska, in &e fape pf the set out in the pétition for 

removal and the anawers, issimply a déniai of the law. It has long been 
settléd law that wbèh 'a ■Consolidated compatiy is foïmed by the uniotii ôf 
several corporatiohs charter'ëà by différent; states ïtis ai citizen ofeackbf 
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the stàtea which granted the chttrter to any onè of its constituent cora- 
panies, and when sued in one of those staties it cannot claim the rightof 
remoital on the grouhd that it is also a citiaen of ahother state. Dill. 
Rem. Ganses, § 104, and case» cited ; Mor.ï'ïiv:. Gorp. § 101 ; Fost. Fed. 
Pr. § 19. It is expressly averred in the pétition for reraoval that the de- 
fendant the Missouri Pacific Railway Company was formed by the con- 
solidation of coinpanies originally chartered by the states of Missouri, 
Kansas, and Nebraska. This naakes the Consolidated Company, for ail 
purposes of jurisdiction in the fédéral courts, a citizen of each of those 
states. ijijdthoughit bearsthe samename in the three stateS, bas onebdarf 
of directofs and the sàùie shafeholders, and opérâtes the road as one en- 
tire Une, and is designed to accomplish the saine purposes, and exerciseë 
the same gênerai corporate powers and functions in ail the states, it is 
not thè same corporation in each State, but a distinct and separate entity 
in eaqhw It is a corporate trinity, havingno citizenship of its own dis^ 
tinct fromiits constituent ttiembers, but a citizenship identical with 
eachi.ir By the consolidation the corporation of one state did not becôme 
a corporation of another, nor was either mWged in thô other. The cor- 
poration of eaoh state had a distinct législative paternity, and the separate 
identity ôf éach as a corporation bf the state by which it was created, and 
as a citizen of that state, was not lost by the consolidation. Nor could 
the Consolidated company becomea corporation of three states witliôut 
being a corporation of each or oteither. While the Consolidated corpora- 
tion is a unit, and acts as a whole in the transaction of ifs corporate 
business, it is not a corporation atiarge^ nor is it a joint corporation of 
the three states. Like air corporations, it must havè -à légal dwelling 
place. Every corporation, not created by act of congress, dwells in a 
state; This Consolidated corpotatîon dwells in three states, and is a 
sepatàte and single entity in each. 

For the purposes of jurisdiction in the fédéral courts, and securing to 
the states feé exercise of theirjust powerS over corporations of their own 
création^ atid over property within their jurisdiction, the Consolidated 
Company is conclusively presumed to be a citizen of each of the states 
wboae lawB ând corporatiions contributed to its formation. It enjoys in 
èacb state ail the powers and privilèges the corporation there chartered 
had,i and mùst answei" in the courts and is amenable to the laws of 
each state respectively as a corporation of that state. Railway Oo. v. 
H%««on, 13 Wall. 27O5 MiiUerv. Dom, HV. S. 444; Farnum v. Ganal 
Go, ; 1 Sumn. 46; St. Louis, A. & T. H. R. €0. v. Indianapolis & St. L. R. 
Co. , 9 Biss. 144; same case under title of Pennsylvania R. Co. v. St. Louis, 
etc., R. Co., 118 U, S. 290, 6 Sup. Ct. Rep. 1094; Racine, etc.^ R. Go. 
V. Farmers' L. & T. Co., 49 111. 331 ; Quinoy R. Co. v. Adams Co., 88 lïï. 
615; OAMogfo, etc., R. Co. v. Auditor General, 53 Mich. 91, 18 N. W. 
Rep.' 586; Home v. RdUroad Co.^ 62 N. H. 454; Paul v. Baltimore, 
Oc.jR: Go., 44 Fed. Rep. 513; Nashua &:L. R. Corp. v. Boston & L. R, 
Corp., 136 U. S. 356, 382. 10 Sup. Ct. Rep. 1004; Pacific Ry. Co. v. Mis- 
goun Pac. R. Co., 23 Fed. Rep. 565; Ouinavlt v. Railroad Co., (La.) 6 
South. Rep. 850; Central Ihist Oo.v. St. Louis, ete., jR. Co., 41 Fed. Rep. 
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551. It is not averred in the pétition for removal that the défendant is 
net a citizen of Nebraska. Tlie averment is " that for the purposes of 
this action it was at the commencement of this suit, and still is, a cor- 
poration ehartered, incorporated, and created under and by virtue of thé 
laws of thé State of KansasJ' Thig ambiguous and insufficient averment 
aa to citizenship is afterwards explained to mean that the sabject-matter 
of the suit is such tliat the defendaftt is not liable to a suit thereon in 
Nebraska, but only in Kansas. ,; But a Nebraska corporation cannot re» 
mpve a suit from a court of that st&te into the circuit court of the United 
States because it thinks the suit ought to hâve been brought against it, 
or s<>me other corporation, in a;iother state. If the défendant is not 
liable to be sued in this state for thé subject-matter of the action, that is 
grqijnd for défense, but is no cause for removal. Butin the conductdf 
its: corporate business the Consolidated corporation acts as a unit, — ^as 
one corporation and not three; and;, in the absence of a statutory pro- 
visionitjQ the contrary, it may transact its corporate business in one state 
for all,iand the contracta it ejitèrs into and the liabilities it incurs in one 
state are' binding upon it in ail the states.and may be ônforced against 
it in any otie of them when the: action is transitory. Graham v. Railroad 
Cp„ 118 U. S. 169, 6 Sup. et. Rep. 1009; ITonie v. RaUroad Oo., 62 N. 
H.,464.>, , . : - . 

2. The case made by the Mil involves no fédéral question. The facts 
relied upon as showing that there is a fédéral question in the case are set out 
in the .pétition for removaland anSwer, and are in substance asfollows: 
The Construction Company — in form a défendant, but; iri reality the 
plaintif, and to be so; regarded. in.the considération of this question 
— entei;ed juto a written çontract on the 28th dày of April, 1886, with 
the Dçftver, Memphis & Atlantic Railway Company— hereafter desig- 
natedas the "Denver Company" — by which it agreed to construct for the 
latter corapany "a Une of railrdad from the east line of Kansas to the 
west linethereof," for which it was to receive $16,000 fuU-paid stock, 
(less the stock givçn for municipal and county aid, estimated at $3,500 
per mile,)and$16,000 of the first toortgage bonds of the Denver Company, 
for each mile of road constructed. That çontract stipulated that the 
Denver Company "agrées to procure or cause to be procured the right 
of way for said line of railroad, at the proper time, in advance of the 
work, so as not to impede or delay construction. * * *" On the 
4th day of May, 1886, the défendant the Missouri Pacific Railway Com- 
pany and the Construction Corapany entered into a çontract, the pro- 
visions of which, so far as they are material to this question, are as 
IbHows: . 

;;*f Mémorandum of agreement, made on the fourth day of May, 1886, be- 
tween tiie Mipsouri Pacific Railway Company, party of the flist part, and the 
i'itzgerald <Ss Majlory Construction Company, party of the second part, wit- 
i)çssetb: Whereas, the party of the second part has made a çontract with the 
Denver, Memphis & Atlantic Railway Company to construct its road from 
Chetopa, àcross the state of Kansas, on a line heretofore agreed upon, (a eopy 
of which ia hereto attached and made a part of this agreéraent ;) and whereas, 
the Missouri Pacific Railway Gompany-is désirons of obtaining controlof the 
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aaid lin© of railroad,— it is agreed as follows: First. The party of thesecond 
part will sell to the party of the first part ail of the securities which the party 
of the second part is to receive under tbe terms of a contract dated April 28, 
18$6, between the Fitzgerald & Mallory Construction Compaûy and the 
Dènvèr, Memphis & Atlantic Kailway Company, for the construction of its 
road; sàid securities amounting to sixteen tbousand {(16,000) dollars per mile 
of stock and sixteen thousand (16,000) per mile of flrst mortgage bonds, less 
the àmQunt of stock that bas to be given for municipal and county aid, esti- 
mated at about thirty-five hundred (3,500) per mile, and receive in full pay- 
ment for the same twelve thousand (12,000) per mile of Missouri Pacifie Bail- 
way fifé,(5) per cent, bonds, to be secured by a deposit of the securities above 
reférredtbwith a trustée. * * *" 

It j^ alleged that under the provisions of this contract the défendant 
rç^îçiy^ from the Construction Company the bonds and stock of the Den- 
ver Qompany, in exchange for its own bonds, as provided in the contract. 
And it is averred that about 15 miles of, the roadof the Denver Company 
was bpilt Qver the public lands of the United States, without securing 
the jrighIîiOf way over such lan^s in the mode required by the açt pf 
congress; and it is alleged this was the fault of tbe Construction ComT 
pany, and the défendant pleads it as a "failure of considération" for 
"the securities so " sold to tbe défendant to the extent of $12,000 per mile 
for each. mile of the road construoted over the go vernment lands, that be- 
ing the amount per mile that the défendant paid the Construction Com- 
pany fpr the stock and first mortgage bonds of the Denver Company under 
the. contract of May 4, 1886. It is said this défense is founded on the 
act of congress régula ting tbe mode of acquiring the right of way over 
government lands, and involves the proper construction of the act. There 
are , seyers^lr sufficient answers to this contention. If the right of way 
was not proqured over the government lands, it was no fault of the Con- 
struction Company. Thecontract between that company and the Denver 
Company, expressly provides that the latter company shall "procure or 
cause to be procured the right of way for said line of railroad." 

Tho; défendant seeks to avoid the force of this provision of the contract 
byalleging that after its exécution — 

'^It was agreed and understood that said clause of said contract shoold bç 
eonstrued to mean that the said Fitzgerald & Mallory Construction Company 
should hâve the right to use the name of the said Denver, Memphis &, At? 
lantic Bail way to the extent that it was lawful so to do, for the purpose ot 
exérci^ing thé right of eminent doniain, and securing thé lawful right of way 
over tlié lands and public dbmains of the United States. " 

But seemingly not satisfied with the accuracy of this statement of the 
new î^reement, the pleader immediately restâtes and defines it in thèse 
terms: 

"Tîiat is to say, that the offlcérsof the said Denver, Memphis & Atlantic 
Baiiway were to act under the direction and control of the said Fitzgerald <$; 
Mallory Construction Company ip securing or attempting to secure, by con- 
demnation proceedings and otherwiae, the necessary right of way. * * * '* 

If the first statement of the understanding was not defeetive, or of 
douhtful m.^ning, the last was not necessary, and the pleader did avaio 
v.46F.no.l2— 62 
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thiiig to insert it. Tbè last stàtémeùt cdntfols.' But nedfher statetnent 
of the new àgïeëfn'eiit imposed (Mi/the Cdnstroction Company the diity of 
securing tHe rjglit 6f'if0,^'0M'ihe govèrn,ment lands. , To àecUfe thé 
4glit of ^yàyy,i,l^I■Q^lgh .the^ pijiljc lands, the act of congress, rëquires the 
railroad corûpany to file."with tîie secretary of the interiora çopy of its 
articles of incorporation, anid due proofofits organization under the 
saffie," and "file with thé'ï^isteir of the land-ofBce for the district where 
such lànd is lobated a profile' ëfîts road." ÀctMarcjh &, 1876, (i'8 U. 
^. St. 482.) ,, Thé act of congrÈss rçquires the railroad cômpan/to do 
thèse things. Hie Denver Company must be held to kijoyf the lawj and 
therefore to know the requirements of the act of congress. The railroad 
compatiy, and not the Ooàstruotîoh Company, had thé possession and 
cuâtbdy of ilS'àrticles of incorporation and proof bî its organization; and 
it àloiie could détermine the "piofile of its road" and furnish an au- 
thentib copy; Whether 'tKe'iièw agreement was that the Gonstruotion 
Company "sHoûld ûavè the rigiitto use the nameof 'the Denver Cofia- 
pmy'to the exienit that it wàs lawful" in prôcuririg theright of way, as 
fil^tstàtéd; ûji^Wbether itwàé'thà* the "pfiicers'':ôf tlié Denver Company 
**rere't6 act ùildéi- thè 'ditëètîdn àtid cototrol oftbô" Construction Com- 
^liy id pi^crai-fog the right of Way, as laSt stàted, is immaterial. It 
wiis iiot "la^iful" ôt posàible for thé Coïistructibn Company to do the 
thiti^s'ïéqaiifèd by thé àctof Congress to secùre theïightof way over the 
gqvërfainent lande; and the railroad çompany will ïiot be heard to corn- 
pÉih thdt thë'Gpnstructitih Wmpany did not give '"direction" to the of- 
ficeirs bf the i'aîli^dad coïripàny todo thât Whlch tkë âcï of congress itself 
plain'ly tbld thenfi to do, ^nd which they àloné could do. 

Butassùmiiig^that it was légally possible for tbëCbnstruction Company 
to seôtire thé fight of w^y ovèr the governmeiit lands, and that it was 
undéi" a binding obligatioii tb db so, this waà'a dtity it owed to the 
Denvér Gompaiiy, and not' tolhë défendant; and a breach of its obliga- 
tion in this re^rd canbobt the 'défendant nothing in this suit. It is 
îlot' Dûiaterial tb^ itïquire "wÈ^t' redress thé lâw Woiiid afford the Denver 
Company for a breach of such an obligation. That company is not. a 
party to this ®iaitj and the'dieféndant does not stand in its shoes, and 
baùnot àvail itself of its righ'lsj'asit is ingeniousït atternptingtodo. It 
îé''nc>t pretérided that thè stbck and bonds sold'èind'délivered to the de- 
tèa^mt under tïie con tract ar)? xibt such as thé cçji^tr^ct calls for. They 
are ïegal and valid obligatipijs.bf' the Denver Coiflpany, and by the act 
of sale the Construction Company warranted nothing more. It did not 
^àrknt the title, of the Dériver Company to it^'rigîit of way. The dé- 
fendant got exartly what it btintracted foi*, butcbiilplâîhs that the Denver 
Company has an imperfect title to a part of its right of way. How this 
fedt hàs damaged the deféhdànt, or constitutes àffailure of considér- 
ation" for the stock and bonds ît purchased, i&iiot shown. The ownéi: 
of àU ihé'stbck ai^d bonde oï"à corporation dpés not bWn the corpotate 
property. 'Thé corporatè'prbperty, which includeS ail rights of actiôii 
and claims for damages, bélongs tb the corporation, and is subject to 
the management, and control of its board of dlreétors. Ând if it be 
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CCTpeded tbat the défendant owns ail the stock and bonds pf the Denver 
Çonipany, that fact gives it no-title to or interest in the right of way or 
other property pf that company, which it can mate the basis of an action 
or plea in itg pwn behalf. If the Construction Company is answerable 
to any one for the defective title to the right of way, it is to the Denver 
Company, and not to the défendant. Nor is this ail. It is not even 
alleged that the Denver Conjpany bas been disturbed in its use and en- 
joyœent of the right of way over the government lands, or that it bas 
been compelled to pay, or bas paid, anytbing on account tbereof, or 
that the Denver Company bas defaulted in tbe payment of the principal 
or interest pf its bonds, or that it is insolvent, or that the défendant still 
owns the stock and bonds. The defendant's answer is bad, and mustbe 
so held, without référence to tbe act of congress. No fédéral question 
can arise on an answer irremediably bad in substance. Moreover, if the 
answer set up a valid contract on the part pf the Construction Company 
to procure the right of way oyer the public lands of the United States, 
aod averred; a breach pf that cpi^tract, and it sufEciently appeared that 
the Construction Company was li^ble to account to the défendant for that 
breach, (and tins, as we bave seen, is assuming mucb more than is 
shown- by the defendant's ansjfyër,) thèse facts would not show that there 
was a fwiçrai question in the case that would warrant its removal. In 
the case.BUpppsed, a déniai that ths Construction Company procured tl^e 
right of, way pver the land^ pf the United States would probably resuit 
in £(0 issue pf fapt, apd, if [that waç found in favor pf the défendant, tben 
an içgue of law; ;as to the légal effect of , such failure. But this ia not 
enpugh. The! laiiswer or pétition for reiîioval would baye to go further, 
and show that the construction of tbe actof congregs relating to the mpde 
pf ppcuring the tigtit of way was in dispute, between the parties, and 
this must be donc by stating facts that, pi;ove;it, A simple averment 
that the fact la 90 is stating ai conclusion,, and is, not enough. Water Co. 
y* i^çj/ea, 96 U. 3. 199. 

If there is no dispute between the partie» as to the meaning of an act 
o| congress, there isno fpderal contrpversy between them, and no cause 
for removal.. The suprême court has settled tbe rule pp this sutiject. 
The court, speaking througb Chief Jystice Waite, says: 

"A cause cnnn«>tbeiremovedfrom a atàbe court simply because, in the prog- 
yWaof tUélftigKtjon, it may Uecome necepsaryto give a. construction to tlia 
constitution ,01 la ws of tlie Unitiîd Stat»*?. Tbe décision of the tase must dé- 
pend iipbn tliat eonstruction. iChè suit must, in pi.rt, at l'east, ari^e out bf a 
Oontroversy between the parties iïi regard to the opération and efect of ihe 
cdnàlitution or laws upon thé facts invdJV'ëd." Water Où. \: Keyes, supra. 

;The facts |p that caise apd Mr. Justice Bbadjley's dissent show the 
question. was ;)-ul]y çqnsidered, and tbat,tlie opinion expresses | tbe delib- 
er^te and wellr,cpn3iderwi jvdgment of the court on tbi» point. ; The cir- 
«Uit, court cases are to tbe sam^ effect: Trajhn v. ïiov^ifiSyi gawy. 174; 
ÎLvatin; V. <?<i§?n, 89 Fed. Rep. 626; State v. EaUroa,d Co., 33 Fed. 
Rep. 391; ÉothschUdy.Matthews,, 22 |;ed^ Rep. 6. 
,, It is ufgç.(^,,i|3y counsei for t\^e c^efen^ant that if it is doubtful whetber 
ihç cause iâ wniovable,, itta doubt shpiiiçt be lesolyed în. , fàypr " of the 
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juriadiction of this court. But the converse is the rule. When it îs 
settled that the juriadiction of the court in a removal cause is doubtful, 
ail doubt as to what the court shoùld do is dispelled, and the cause wiU 
be remanded. This rule is in harmony with the spirit and design of the 
act of congress. Congress bas gone as far as it can to diminish the evils 
resulting from questions of disputed or doubtful jurisdiction in such 
cases by repealing the act which allowed an appeal or writ of error from 
an qtder reiiiandinga cause. Under the existing law, an order reniand- 
ing a causé éliminâtes the question of jurisdiction from the case, and 
remits it to the state court for trial upon its merits. If it turns out on 
the trial of the cause in the state côiirt that it involvesa fédéral question, 
and the right claimed under the fédéral law is denied to the party claim- 
ing it, the judgmeint of the state court on that question maybe reviéwed 
in the suprême court of' the United States. But the ordèr remanding 
the causé is pot subject to review, and the case is fiiially' disposed of on 
its merits,' and the litigatiôn endéd. ' Oh the otheï hand, the érroneous 
assumptibn of jurisdiction in a rettioTal cause wôrks sérious hardship. 
After the délay and expense incident' tô' the prepairàtion and trial of a, 
case on itéi ttierits, the beaten party' may take the case to the suprême 
court, wheïè it naust be reversed forwahtof jurisdiction, and reiriandéd 
to the stâté Court. Even the pàrty who removès the case is not boùlid 
by his own act, but, if beaten on the merits in thé circuit court, toay 
appêal to the suprême court, and will there be heard to say that the 
circuit court erred in taking jurisdictioh of thecase, though ît did jio 
on his owH petitioîl', and after yeâfs of expensive' lïtigatiôn the parties 
to a suit împfoperly rehidved from the state court findthemselves just 
Where they were when the cause was removed. Everytbing donc in 
the case after removal dounts for nothihg; the case is nb nearer an end 
oh its merits than when it Was bégun. 

If the refusai to remand; like'thèôrder to remand; settled for ail time 
the question of jurisdiction, and the case was ret'aîned for trial on ifs 
merits only, there wôùld be more l'èason for contënding that the doubt 
should be l'esolved agaiiist remanding the case. But, as we hâve seen; 
if the case is retained, the question ofjurisdictibri remàins an issue for 
final détermination in the suprême court on thé appeal of the party 
beaten on the merits in the circuit court. The case of i^irat Nat. 
Bank of Chicago v. Gorbin, also entitled Graves Vi Oorbin, 132 U. S. 671» 
691, 10 Sup. et. Rep. 196, serves to ilîustrate thé injustice and hard- 
ship likely to resuit frona resolving doubts in favpjr.of the removabîlity 
of cases. That case was remoyed, frona the state pourt into the circuit 
court on the pétition of the bauk, a défendant. tJpon final hearing on 
the merits there was a débree in favor of the plaintiff, and againât the 
bank, and it appealed to the suprême court, and in that court made the 
point that the circuit court acquired no jurisdiction of the cause by thé 
removal' on its own pétition. Against this incorisistent, and what môy 
justly be termed uncotiscionable, action of the ^bank, thô plaintiff prô- 
tested, but his protest was in vain. The court said: ' ^ ■ 

"It is suggested liait itis a hardship to the plaintiff tb f'iév^rge hîs' decree 
for wanfc of junSidiCtibn in the eirciiit court after hé has pi'ôSècùtea his àiiii 
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in that court siiGcessfuUy, on hls being taken into that court adversely more 
than six years ago. " 

But the court could net relieve from tfae.hardship, and the judgment 
had to be reversed for want of jurisdiction, and the cause remanded to 
the state court. The benefit of a reasonable doubt should never be 
given to a p.ractice that protracts and fosters litigation and multiplies 
costB. The Sound rule on this subject is stated by Judge Love in Kes- 
singer v. Vannatta, 27 Fed. Rep. 890. That learned and experienced 
judge said: 

"It is the constant practiceof this court to remand causes brought' hei'e 
from the state courts in cases of doubtful jurisdiction. ïhe reason of this 
practice is obvions and oonclusive. In the first place, the jurisdiction of the 
fîtate court is unquestionable.lt is, atleast,- concurrent with this court. 
But the jurisdiction of this court dépends upon spécial facts, and it is in the 
présent case, to say the least, doubtful, It is the safer and wiser course to 
send a cause for trial to a court of unquestionable jurisdiction, rather than 
retain it hère, and go thrbugh ail the'forms of trial, wben the jurisdiction is 
doubtful," 

It is neeediess to say the case at barîs not a doubtful one, It is per- 
fectly clear it must be remanded, and it is 60 ordered. , , . ;, 

The défendant the Missouri Pacific Râiiway Company wil! berequired 
to pay the cpsts of reiîioval, iocluding ail thecosts incurredia the cause 
in this court. 



Oaeson p. Donaldson a d, 

■ Oglb ». Same. 

iCireuia CoMrt, Jt>, Washington, W. D. Maroli 4, 1891.) 

On Pétition for Removal. i 

Oalusha Parsqns, for plaintiflf. 

Thad. Husiouy W. 8. Beebe, and Watson, Hume & Watson, for défend- 
ants. 

HANFOBn, J.; Thèse cases were conmiBnced in a territorial district 
«ourt, and were pending when the state of Washington was admitted 
iijto the Union, and were transferred to this court by order of the supe- 
rior court of Pierce county, upon a pétition of one of the défendants, 
Samuel Coulter, a citizen of the state of Qrssgon, showing as ground for 
the jurisdiction of this court that there is involved in each of the casœ a 
fieparate controyersy between himself and plaintififs, who. are now citi- 
zens of the state of Washington, and who w«re at the time the cases were 
commenced résidents. of the territory of Washington. The attorney for 
the plaintiffs bas contended that there is no separate controversy between 
the plaintiffs and the defepdapt Coulter, and on that ground alone bas 
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queatiQteedtbe jurisdiiotiôniîf thiscôUTti I bave hèretofore decided this 
point adversely to the plaintifFs, for reasons not now neceéSary to reiter- 
ate, -Sut now, although coùnsèl on both sideS bave in argument sup- 
portfid: the contrary view,^ I am of the opinion that the court bas no j uris- 
diction of the case, there being no ground of jurisdiction sbown other 
tbap the ^diverse citizenship of the parties. My reasons for tbis décision 
arest^ted in. the opinion just filed in the case of Nickerson v. Orook, ante, 

658. .,::.„. ,: ;,:.;. ,, 

Let an order be entered upon the court's own motion, remanding the 
case to the soperior comtof Pierce oounty. 



ChadSoOrm et <rf. ». CoE «« oî. 

(Otreuit Court, D. Minnesota, Third Di/visUm. May 4, 1891.) 

VRÀXmrrL'BVT CONYSTANOSS-^PàtlVlBS; 

A b)U, i|i) ^uity against A jtn^ted: to 'su^ject property alleg«d to bave been f raud- 
uléntly convëyëd to bim cannot.be sustamed when tbe debtor is not a party, and 
complaibàdthàaiiojUdgtneiitigaiàBt.lilk, but merely allèges ihdebtedness upoa 
promiBsory notes. 

In Equity. Demurrer to bi]!, for.defect of parties. 

In September, 1889, Reuben W. Chadbourn, now deceased, filed his 
bill in equity in tbis court against Orlen P. Whitcomb and James N. 
Coe. After the death (jf Eeuben Wl.^Ghadbourn the action was revived 
in the name of tbe complainanis herein. The said Reuben W. Chad- 
bourn was at tbe time of the filiaag-of the bill, and the présent complain- 
ants now are, résidents and citizens of the state of Wisconsin. The de- 
fendant Coe iç a résident and citizen of the state of Minnesota, and the 
said Orlen P. Whitcomb is a résident and citizen of the state of Colo- 
rado. Whitcomb filed a plea in abatement, allëging that he was àt the 
time of the filing of said bill, and now is, a citizeft of the state of Colo- 
rado, and allegingthàt tbis court bad no jurisdiction over his person 
or the subject-matter. Said plea bas been sustained by this court, and 
Whitcomb is out of tbe case. 

The bill allèges that Orlen P^ Whitcomb is indebtëd to the complain- 
ants in a sumexceeding $5,000, exclusive of costs, â'hd that the debt is 
evidenced by Wbitcomb's three promissory notes. No judgment haa 
been obtainied against Whiteomb. It is allegéd that Whitcomb is in- 
solvent, and has been 80. since 1875; that sineeabout' 1883 he bas beèn 
a résident and citizen of the stàte <>f Colorado, and absent from the state 
of Minnesota;: that conlplairiants «annot procure a judgment against him 
in any action tit îa^ irï the courts ôf tbe staté of Minnesota, or in the 
United States circuit Court ofèaid atàte-of Minùesota, to collect said 
notes; that jurisdiction cannot be had by thé service of process on Whit- 
comb in any action at law in said cotiirtô tb èoUéët said 'hôtes or to pro- 
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cure a judgment thereon; Œat Whitcombiias no property in the state of 
Colorado, where he résides, or in the state of Wisconsin, where tbe com- 
plainants réside, orin aUy othen state or terri tory, as complainants are 
informed and believê, out of which the complainants càncollect their 
debt, except the property described in the bill, which property, both 
Personal and real, thJe complainants allège :Wàitconib transferred to de- 
fendant Coe with latent to hinder and delay and defraud his creditors; 
that complainants are withomt femedy at law to collect the debt; that 
the property so transferred to Coe was of the value of several thousand 
dollars in excçss oi tbç incunjbrances thereoo; thaï the property was 
taken by Coe with intent to dalay and defraud the creditors of said Whit- 
comb, and especially the complainants; tlmt Coe paid tio considération 
for the property at the timè of the conveyance, except a liominal amount 
of one doliàir, ând that h^ ëxeijiitèd at thé time of the con^^èyance of the 
property a certain secret trustagreement to .Whitcomb, a copy of which 
is setforth lathe bill; that the purposeiafthetçansfer toÇoewastopre^ 
veut the complainants and other«reditors from collecting debts, and to 
enable the said Whitcomb to nianage, control, dispose 'of, and handle 
sàid property, for his owft use and benéfit, fteô from clàiûis of creditors, 
and pàrticûlàriyfrom thèse complainants; a!nd that'HV^hitcon^b has, un- 
til about the year 1887, received the proceeds and crbps from the real 
estate, and has sold a portion of the rëàl estate; and that said trust 
agreement was never recorded. Said trtiâî àgréement, omitting the de- 
scription of ihe property, is as follows: 

"Knowali men by theâë'prasentB that I, James N. Coe, of the city ofEoch- 
ester, iu theçopaiy uf Olmstedand state ofMinnespta, for and in eonsidera- 
tion of the cpnyeyance ifo meby Orien P. Whitcomb of said city of Ilochester 
of the followihg described real estate situated' ijj the county of Ohnsted and 
state ofMiiinMôtà,, and knowtt and desighatedàâ follows, to-wifc, « * * 
do bereby covènant and, agrée, ïormyself and my heirs tdàrid with the said 
Whitcomb, his beirs and assigna, to bold said premises lii trust for the said 
Whitcomb foi* the foUowing purposes, viz,; To çonyey said real estate, or 
any part or portion thereof, to Siuçjb pei^son or persons, andifor sucb prices, as 
the said WhitçQîab shall direct; »nd JE bereby agrée to maie ail such conveyr 
ances on reqnest, and ont of thé prôçeeds of thé sale of and for said real es- 
tate to paytô thé creditors Of said' Whitcomb sùch proportion thereof as he 
staall direct, and to accoùnt' to and "with ^thé 'said Whitcotub on demand, for 
and on aceount of ail' moneys: orsecurities received on said sales, lesis any 
taxes or expenses incurred in the premises; and I further covenant that I 
wlU not cqnvey saidreal estate, or any part, thereof, except as requested by 
said Whitcomb; and in considération ofthç premises and one dollar to me in 
hand paid by said Whitcomb, the receipt wherebf is hereby aclînowledged, I 
hereby çovenàlit ànd agrée for niyself arid my heirs to and with the said 
Whitcombi his heirs ànd assighs, to convey npon demand to said Whitcomb, 
his heirs oràssigns, by good and sufficient deed, ail of tbe real estate berein- 
before described, except sucb ait shall hav<»been conveyed by his request, 
upon being paid the expense of executing said deed, and upon being paid ail 
taxes and expenses, if any,, incurred in the premises." 

There is also an agreement Bët forth in the bill by which Orlen P. 
Whitcomb transfera to saidi défendant Coe his personai property, con- 
sisting of stock, farm impiemçrrts, etc., with power of attoriïey to man- 
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âge, control, sell, exchange, or dispose of the property as dîrected by 
said WMtconib, and to account to the said Whitcoinb therefor. This 
agreement was not recorded; and it is alleged that the deeds of con voy- 
ance to Coeand the agreement were mûde and accepted with intent to 
delay, hinder, and defraud WhitComb's créditera, especially the com- 
plainants, and to cover up and secrète the real and personal property 
of Whitcomb, and to prevent the creditors of Whitcomb from applying 
the same upon their debts. The défendant Coe demurs to said bill upon 
three grounds, as follows: 

"(1) That said bill of complairit does not, since the allowance of the said 
plea of the said Orlen F. Wliitcomb, etate or set forth such a case as doth, or 
oughtto, entitle the complainants to;the relief thereby sought and prayed for 
froni or against this défendant. (2), That the said Orlen P. Whitcomb hav- 
iqg béen by the order of this court dismissed out of this suit, apd no adjuUi- 
caUph hàving bëeh obtained against him that he is in ahy way indebted to 
thé said complainant; Do relief caii bé faad against this défendant to dlscover 
o* appropriate property in this defehdant's bands to the payment of any sup- 
posedclaim against the said Orlen P. Whitcombi (3) That the said Orlen 
P. Whitcomb, in the said bill of coinplaint uamed, is by the complainants' 
own sJjowing a proper awd necessary party to any suit wWch may be brought 
àgainit fthis défendant in this court, touching any of the pretended matters 
of éqûity icharged in said bill." 

Dçtm, Kellogg & Severance, fpr, plaintiifs. 
Charles O.WJM&on, fov de{enAa,nts. 

TflOMAS, J., (afier datiiig thefadsas ahove.) This demurrer was argued 
bëfore Jùdge Nelson ttnd myself at the January terra of this court, and 
taken under advisement. After a; càl^ful considération of the facts, and 
on examina tiôn of t|ie authorittes cited, together ^ith many others, I 
hâve corne to the cpiiclusion that this demurrer must besustained. I 
am unable to see how this case can bedetermined according to équitable 
principles without the presenceof the said Whitcomb. It is his debt 
which is sôught to be collected. He has not had his day in court, and 
he cannot be brought in in this action, and cornpelléd to set up his dé- 
fense, if he hàs one. This cOiirt h^s nb jurisdiction oVer him. He ia 
a.lleged to be insolvent, and it is alleged. that he has disposed of his prop- 
erty to the défendant Coe, both personal and real, with intent to hinder 
and delay his creditors, and that the agreement between him and Coe, 
alleged and set forth in the bill, is a secret trust Or device, adopted in 
ai(J or furtherance Of the sohenie to defraud the creditors. Ail thèse are 
important matters, jn which said Whitcomb is directly interested . They 
are important to the défendant Coe. , ^Whitcomb copld not and would 
uot be bound by the decree. His interests are so intimately connected 
with the interests of the parties to the suit now before the court that I 
thitik he must be held to be an indispensable party to the complète dé- 
termination of the controversy. The conveyanôes and agreements are 
fair upon théir faces; and the fact thait they were not recorded, though 
a circumstance that would or might be taken into considération in deter- 
mining the question of fraud if ail the parties were before the court,, 
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does not show fraud. In other words, taking the transaction between 
Whitcomb and Coe as disclosed by the bill, independently of a purpose 
or intent to defraud, which must be established by the complainants, 
the court could not find that the transfer was made or received by either 
with a frandnlent purpose. 

It is contended by the learned counsel for the complainants that the 
point made by the counsel for the défendant Coe "that, if Coe is com- 
pelled to pay the claims of the plaiutifisin this action out of the prop- 
erty of Whitcomb, he might àgain be coœpelled to pay it to Whitcomb, 
is not well taken, for the reason that the bill allèges that the property 
was conveyed toCoe in fraud of Whitcomb's creditors; that the purpose 
and object of the conveyance was to hinder and delay the creditors of 
Whitcomb and the grantor." And hé elaims that when a party makes 
a conveyance for this purpose he cannot, under any circumstances, re- 
cover back the property conveyed, or any part of it, and that the door 
of a court of equity is always closed to such; the complainants citing: 
Freeman v, Sedmck, 6 Gill, 28; Boit v. Roders, 3 Paige, 156; Nellis v. 
Clark, 20 Wend. 24; Mosdey v. Moseley, 15 N. Y. 834:;,Pecjfc v. Burr, 10 
N. Y. 294; GoppeU v. Hall, 7 Wall. 542; Blennerkassett v. Shrnnan, 105 
TJ. S. 100; Sweet v. Tindar, 52 Barb. 271; Loko'son v. StiUwell, 13 N. J. 
Eq. 358; Mariait v. Warwick, 19 N. J. Éq. 439. The proposition is 
Sound in law, and, when properly applied, is controlling. Whether or 
not the transaction was fraudulent is the important question for the court 
to détermine. Whitcomb is not before the court, and we cannot assume 
a fraudulent purpose on hîs part. A decree in this caéewithout the 
présence of Whitcomb woûld not and could not bind him in aiiy subsé- 
quent action against Coe.- ■ ' 

This court is asked to détermine that Whitcomb was indebted tb the 
complainants upon tiotes set forth in the bill in thë sum of $5^000 ànd 
over; that Whitcomb isinsolvent; and that he has placed his property 
in thé hands of the défendant Coe by means of a certain deed and a .cer- 
tain secret trust agreetpçnt, with intent to hinder, delay, and defr^iud 
bis creditors, especially the complainants,- — without the présence ôf Whit- 
comb; and upon the détermination of thèse facts in favor of the com- 
plainants it is asked to decree that thé deeds of tralisfer by Whitcomb 
to Coe be set aside as fraudulent and vôid as against the complainants, 
and that the said fraudulent secret trust and âgreement be declared void, 
and that the conveyance to said défendant Coe of said personal property 
be declared void, and that Coe render an itemized account, properly stat- 
ing ail the sums received by him from proceeds of said lands, or the sale 
of Personal property, ot the sale of any llands; that he be required tô pay 
over to the complainants, to the amount of their claim. ail sums in, his 
hands belonging to Whitcomb, and received from the whole of said fkrms, 
Personal property, or the crops and proceeds of the farms; that said real 
estate be s^ld, and the proceeds thereof applied to the payment of com- 
plainants' claim; and for a receiver. Upon well-settled priuciples of 
equity jurisprudence I think the court ought to décline to proceed to tie 
détermination of thèse queslion^ in this action unléss Whitcomb is made 
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a patty. The fact that hp:i^a citizen and a resideftt of the state of Col- 
orado, ;and cannot be perved with process that will rezider him subject 
toi the jurisdictiôn pf thié court in this action, does not relieve the com- 
plfiiînantëïof the diiBculty;. The aet of February 28, 1839, and the forty- 
seventh rule in equity cannot be invoked to aid the complainants. Not- 
withstanding the act andrule, this courtoan make no decree affecting 
the rights of any absent person, and oan' make no decree between the 
parties before the court, whichao far involves or dépends upon therights 
of an absent person that coin plete or final justice cannot bedone between 
the parties Ui the suit withbut affectmg those rights. . MàUma v. Hinde, 
12 Wheat. 193-198; Bamej/v. Baltimore ««y, 6 Wall. 280-285. The 
rights of Whitcomb respecting the amount due, if anything, on the notes, 
bis alleged insolvency, the alleged fraudulent purpose and intent in trans- 
ferring the property to thédefendant Coe, lie at the very fouridation of 
the daim of right by the cojnplainaiits, and no final or complète déter- 
mination canbe m ade in this action between the complainants and dé- 
fendant (Do© without afifectinè the rights of Whitcomb. Not only the 
rights 6f Whitcomb areiàfféctéd by the decree, but the rights of Coe, who 
may be called upon to account to Whitcomb for the property and in- 
terests placed in his hands. No decree ought to be rendered that would 
not protect Coe; ; Aswas s^d in Mallow v. Hinde, supra: 

"We do not put tins case upon the grpund of jurisdictiôn, but upon a much 
bi-oader grouqd, which must equally apply to ail courts of equity, whatever 
may be their structure as to jurisdictiôn,:— ^e put it upon the ground that no 
court can adjudicate directly upon a persoa'a. rights without the party being 
either actuàlly or constructiveiy before the court." 

In Bamey v. Baltimore C%, awpro, the court, speaking through Justice 
Miller, eays: . . ^. ,- . ;• -. 

"The leM"ning on the subjeçtof parties to suits in chancery is copious, and, 
wlthin a limite^ extent, the principles whicb govern their introduction are 
dexible. There is a class of persons having such relations to the mattér in 
«ontroversy, mérely formai or othérwlse, that; while they may be called proper 
parties, the court will take ab account of thé omission to make them parties. 
Therè 18 another jclass of persons whosé relations to the suit are such that if 
their interest;and their absence are formàlly brought to the attention of the 
court it will i:equire them tq jbie.inade parties if within its jurisdictiôn, before 
deciding the case; but if this. cannot be done, it will proceed to administer 
Buch relief as inày be in its powér between the parties before it. And there is 
àthirdclaâs, wbbseintérestsiii the subject-iiititterof the suit and in the relief 
sbùght areëobound up'With th'^t of the othér parties, fhàt their légal prés- 
ence as p^ies tothe proceeding is an absolute necessity, without which the 
court cannot proceed. In such cases the court refuses to entertain the suit 
when thèse parties cannot be sjibjected to its jurisdictiôn. " . 

Wô think the facts of this case as disclosed by the bill corné elearly 
within the third subdi visioti of the abov© rule. The case of Elmendorf v. 
2fej/fof, 10 Wheat.' 162, «itéd by complainants' cçunsél to sustain the 
bill,' is éxplained in MaMowy.Ilmde,mpra. In that case the suprême 
courtVspèaking through Justice Teimble, say s: 

"In that oésethe right of the party before the court did not dépend iipoù 
the party not before the court. Eachof their rights stood upon its own Inde- 
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pendent basis, but the ground upon •whieh it waa nece8sat-y;accoxdingto gên- 
erai principle, to hâve both parties before thfl court, was to avoid a multiplic- 
ityof suits, and to hâve the ■wl'holematterBettledat once." 

And the court further says in that case: 

"Though the rules as to pàttieâ îh'équity are'somewhatflèxiblé, yet where 
the court can make nodecree between parties before it upon theirown rights, 
whieh are independent of the rights o£ those not before it, it will not act." 

We do not think the case of Northwestern Pavement Co. v. Norwegian 
Seminary, 43 Minn. 449, 45 N. W. Rep, 868, inconsistent with this opin- 
ion. In that case the subcontractor brought'guit to enforce a mechanic'a 
lien, and named the contractor, Evans, as one of the défendants, but no 
summons was served on Evans. . It was suggested that Evans was a nec- 
essary party, and, as he had not been served with summons, the défend 
ant corporation claimed that it was entitled to judgment on the mérita. 
In answer to defendant's suggestion, the coiïtt, speaiing through Mitch- 
ELL, J., says: 

"Inasmuch as the contract relation between the owner and the original con- 
tracter and the contract relation and state of accounts between the origi^ 
nal and subcontractor mûst be dâjudicat'ed npoïi before the lien can be estab- 
lished in favor of the subcontractor, and as the judgment in any action be- 
tween a subcontractor and the owner wouldnot be conclusive on theinterme- 
diate contractor, we think the better and proper rule is that, in an actionby, 
a Bubconti'actur to enforcea lien, the original contractor is a necessary party de- 
fendant; * ' * * but th0façt that the contractor is not made a party will 
not entitle the owner to a judgment on the merjts. Where h e is not named 
as a défendant in the titleof the action, the^efect of parties must be takeu by 
demurrer or answer. Where heis so named, but has not in fact been made a 
party by the service of summons, it may not be entirely clear how the def ect 
can bd takeu advantage of. ît certainly Cânnot be by deinurrer, and there 
seems to be a difflculty in the way of requiring it to be done by answer. We 
think the proper practice is^ when the plaintiS moves the case for trial, for 
the court, upon its attention being called to the def ect, to continue the action 
or delay the trial until tbe contractor is brought in as a party. If the plain- 
tiff has unreasonably delayed in œaking service of the summons on him it 
might be good grounds for a motion to bave tbe action dismissed." 

If Whitcomb was before the court, I do not think the fact that no 
judgment ha& been obtained on the aÙèged indebtedness would necessa- 
rily avail the défendant. Case v. Beauregard, 101 U. S. 688-690. I 
think the view I take of this case is folly sustained by the following ad- 
ditional authorities: Shidds v. Barrow, 17 How. 130; Gregory v. Smft, 
,39 Fed. Rep. 708; WiUiairnav. Bankhead, 19 Wall. 563; Bell v. Donohoe, 
17 Fed. Rep. 710; Dormitzer v. Bridge Co., 6 Fed. Rep. 217. It fol- 
lows from the conclusion reached that judgihent dismissing the complaint 
must be entered, but it may be without préjudice, and it is accordingly 
so ordered. 

Nelson, J. I concur in the foregoing opinion. Whitcomb is an in- 

. dispensable party, and niust be before the court to inSure a fair trial. 

His interests are directly involved. Everi his indebtedness ie not fixed, 

but is open tocontroversy; and, as stated by the suprême court in Ribon 

V. BaUroad Cos., 16 Wall. 450: 
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. "TJie ruie in eguity as to parties défendant is that ail whosé interests will 
beaffected by tbe decree sought to be obtained must be before the court; ani 
if such persons eannofcbereacliedby process * « * the bill must be dis- 
missed." 

This case is not within the exceptions to this rule. 



McCalla «. Bane et al. 

(Circuit Court, D. Oregon. April 20, 1891.) 

1. Aheroatobt Aot. 

Actp^b. 25, 1889, (Sess.Laws, 75,), eàtUled "An acttoamend section 8101 • » • 
oî the' Annotated Laws of Oregoû, " in which sald section is set but as amended, is 
not in conflict with eitlier section 30 or 23 of article 4 of the constitution of Oregon, 
as expounded by the suprême court of the state In State r. Phenline, 16 Or. 107, 
lïPao. Kep.578. 

3. Xbbm. 

Said section, as amended, not only.makes an illegitimate child the helr of its 
mother, hut légitimâtes it, so that it may inherit through its mother, provided the 
pafentë were "formally married,"— married in form,— and "lived and oohabited as 
husband and wif e, " althOUgh suoh màrriàge may be void in law. 
8. Dbbd, Dblivert of. 

• The delivery of a deed by the grantor to a third person, to be given to the grantee 
atence, or on the happening of some future event, as his own death, is a good 
présent d'elivery to the grantee, and vests m him tbe estàte of the grantor; but it 
18 dthërwlse if the grantor reserves to himself any future oontrol over the deed. 

4. In*eb'ést IN StTBJEOT-MATTÉK op Suit. 

The plaintifE having conveyed to another the "undiTided one-half " of the property 
inyolyçd in this suit before the commencement of the same, aud it appearing that 
she clâims as the heir of her father, and that as such heir she could not be entitled 
to more than one suoh half, she Iswlthout Interest iii the subject-matter of the 
suit, and cannot maintain the sam6. 

6. CoNâlDBBATION IN DBBD. 

The considération in a voluntaryoonveyanoe cantiot becontradicted or disproyed 
by one oïaimin^; undér the grantor, by m atter subséquent, as by descent, for the 
purpose ôf impairing the effeot or opération of the same. , 

6. Casb ÎN'Jra)àMEïrT. 

Plaintiff in her bill tflleèéd that her fathér, James B. Ste^heus, being old and in- 
capable of transacting business, was induced by the défendants to convey ail hls 
property tb them, to the exclusion of the plaintiff, his lawful heir, and that said deeds 
were void for want of oapacity in the grantor, and ttierefore ought to be set aside, and 
the plaintif àdmitted to nerinheritahce. Found, that the plaintiff, years before her 
fàther's 4eath, and conttnuo'usly thereto, had so conduoted herself as to inour his 
serious displeasiure, and that such oonvèyances were mad«i by him after long and 
carëful cdnsiàôration, frée from the influence, persuasion, or suggestion of any one, 
for the, purpose of bestowing his property on the défendants, his relatives and 
friends, for reasons satisf actory to himself, and oommendable generally, and to ex- 
clude the.plàifatiff from any benefit thereof ; that at the time of signing said deed» 
Stephena was both mentally and physically capable of exëcuting the same, and 
fully comprehended the nature and effect thereof, the détails of which he had 
planned in his Oiind long befbre, and then ànd there duly delivered the same to a 
third person, for the grantees therein named. 

{Syllabus by the Court.) 

In Equity. 

W. Scott, Be^e, John Gearin, and William B. Gilbert, for plaintiff. 
James , K., Kdly, Emmet B. Williams, and Paul B, Deady, for défend- 
ants., ..■!-,■ 
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Deady, J. This suit was commenced on April 12, 1889, by Eliza- 
beth McCalla, a citizen of the state of California, against the défendants 
Mary A. Bane, Henry Jones, Franklin T. Dick, C. H. Raffety, Rosetta 
Jones, James JdcAyeal, Harriet Bennett, and school-district No. 21, in 
Multnomah county, who are citizens of Oregon. On June 13th an 
amended bill was filed, making Samuel T. Stephens, J. "W- Sexton, and 
India Sinxmons, also citizens of Oregon, défendants. 

Tbis suit was brought to bave certain conveyances of real property, 
made by the father of the plaintiff, James B. Stephens, in his last ill- 
nesSj declared inoperative and void on account of the alleged incapacity 
of the grantor to exécute the same, and for want of sufiBcient delivery. 

In the bill it is allèged that the plaintiff is the only heir of her father; 
that on March 16, 1889, he being 83 years of âge, and weak physically 
and mentally, and thereby rendered incompétent to transact business, 
the défendants, then and before intending and contriving to deprive thé 
plaintiff of the property of her father, procured and forced him to sign 
a numbér of deeds cdnveying ail the real property of the deceased, al- 
leged to be worth $250,000, to them in severalty; that the défendants 
J. W. Sexton and India Simmons, although not named in said convey- 
ances, claim an interest in said property. 

On July Ist the défendants Henry Jones, Franklin T. Dick, C. H. 
Raffety, Rosetta Jones, James McAyeal, Harriet Bennett, and school- 
district No. 21, answered the bill jointly, and on August 5th Samuel 
T, Stephens answered, and Mary A. Bane, on the 6th of the same month, 
separately. By their answers thèse défendants admît that the plaintiff 
is the daughter of Stephens, but deny that she is his only heir, and al- 
lège that India Rolfe, now deceased, was his daughter, and that the de- 
fendants Rosetta Jones and J. W. Sexton are her children, and that 
India Simmons is her granddaughter, being the only child of her daugh- 
ter Anianda Simmons, now deceased, and that, as the représentatives of 
said India Rolfe, they are entitled coUectively, under the laws of the 
State of Or,egon, to one-half of the property of which Stephens died seised. 

They à^sô admit the conveyance of thé real property of Stephens, as 
alleged in 'the biU, on March 14 and 20, 1889, but deny specifically ail 
the allégations thereof concerning the incapacity of the grantor, and al- 
lège that the deeds executed on March 14th were delivered by the gran- 
tor tô the gfantees in person, and those on March 20th were delivered to 
John T. Stewart, under the advice of his counsel, then présent, as and 
for the.grantees therein named, to whom the latter afterwards gave them; 
that thé défendants, iiôr neither of them, did nothing to influence the 
action of Stephens in this respect, and did not know to whom he was 
going to convey the property until the time of thé exécution of the con- 
yeya.oce3; and that higmind was clear and comprehensive up to the last 
moment bf his life. 

On July 13th the défendants J. W. Sexton and India Simmons filed 
an answer, and whal is denoniinated a "cross-bill," in which they allège 
ihé invajidity of the conveyances to the other défendants for the causes 
êtàled in thé original bill, and aver that Stephens died intestate, and 
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tliatthey/with thè défendant Roâettà Jones, areéntitled in rightoif India 
ïiolfe, the mother pf the formet aiid grandmot|iër of the latter, to an 
ùndiyided one-halhof bis estate. '^ i ' 

[^ Thé other Refendants iïitiiè oi-iginal bill answéïed tlié cross-biîl, àd- 
iïiittirig that the plaitîtififs therein,''together with the défendant Rosetta 
irônes, are heiïs of Jârïïes S. Stéphëns, as thè^èin àlleged, and that hë 
diçd intestate, but aïlèige that ' hè convèyed alî;^is property to the de- 
fendatits .in the cross-bill except Èriza.beth MeC^llà, and that said con- 
vçyàflcies'were œàde <)f ' the gratitôr's own free wUi and while he was of 
sbuhd miiid and_ xaeixiàrj, and'déiivered by him in person to some of 
thé ■grp.nteès'ahd to 'John ; D . Stëwàrj; for. the others . 
' ."ïbë answef Of the pïaintifj iô the cross-bill admits the allégations 
tmëréîh' concerrïing the exécution and delivery of the deeds, but dénies 
that J. W. Sçiton, India Simmbhs, or Rosetta Jbnes are heirs of James 
B. Stfephens, and allégés that oné Edward S, Sexton iànd Angeline Bel- 
sbëê- wére duly married in the state pf Illinois in the year 1848; that in 
the year 1850 sàid Sextofi deserted his wife, and came to Oregon, where 
he lived ,until his death, in the year 1877; that India Stephens was thé 
daùghter '6{ James B^ Stephens aiid' sister of the plaintiff; that J. W. 
Sexton, Rosetta Jones, and Anlanda Simmons are the îllegitimate issue 
of Edwatd S.êextôn and Incjià Stephejns, who were riever married; that 
said Aoiï^ndâ diëd in 1884, leavîrig ai^^oiily child, Ihdià Simmons; and 
that ëaid 'Edward S.'Seîtôh and Angélifae Belshee wbré never divorced. 
Repiications Wére dûlj^ifiled to thé several answera, and much testi- 
mony taken.2>rp and cori, before an examiner of this court. 

On thé héaring, the bifl bf the plkintiff was dismissed as to Samuel T. 
Stephens and Harriet Bennett, on the statement of counsel that the plain- 
tiff would not further contest the ^alidity of the deeds: made on March 

. i4th. ■ ■' ■ ' ■;■■■'■'•' 

After carefui considération of the évidence I find the material facts of 
the case to be as folio ws: 

1. In 1844, James B. Stephehs and Elizabeth, his mfe, settled on a 
tract of the public landsj çontaining 640 acres, which.they afterwards 
acquired Under the donation law, lyiiiè on the east side of the Wallamet 
river, opposite Portland, on which the town oif East Portlabd haa since 
been laid put and biiilt up, and resided there continuously during the 
rest of their lives. 

2. The bhildren of the&e pèople wéi'e a son, James B., long since dead, 
thé plaintiff, India, who ffrst married one Alderman, and after his death 
was formaÙy married iû. 1851, iii her father's house, by a minister of 
the Methodist Church,-^the Rev. James H. Wilbûr/^to one Edward 
S. Sexton, ^ithwhom she àfterwarcis lived and cohabited as husbànd 
and wife in Ôregon, until the death of thé latter in 1870, after which 
she married one Rolfe, and died before her father, iri 1878. 

3. Said Sexton, whosé full name was Edward Styles Séxton, was mar- 
ried in Fultbn cbunty, 111., in Japuary, 1843, to Angeline Belshee, aM 
lived there'with her until ISSÔ, when he came to Oregon, and was mar- 
ried to India Alderman, as above stated, ivithout being then or at ahy 
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titne divoreed from said Angeline. : The issue of thîs marriage were the 
défendants Rpsetta Joues and J. \Vi. Sexton and Amanda Siminons, who 
died in 1884, leaving an only child, the défendant India Simmons, 
which children were and are, as a matter of fact, illegitimate. 

4. The plaintiff, Elizabeth McGalla, is near 50 years.of âge, and at 
the commencement of this suit was a citizen of California. Some time 
prior to 1870 she was married to one Dr. A. M. Loryeçi, to whom she 
bore three children, and from whom she was subsequently separated, and 
latpr divorced. After leading a digreputable life both before and after 
the divorce, and acquiring the habit of using strong drink and opium, 
she was married some years since to her présent husband, one George 
McGaUfti who appears to bea fit companion for her. 

5. James B. Stephens was born in West Virginia in ,1806. He was 
a cooperbytrade, and a person of lirai ted éducation. He had a strong 
mind and body, considérable expérience in the ways of the world in the 
conimon w^l]j:8 of life, was aclose «observer, had a retentive ipemory, 
and was very rçsolute and persistent of purpose and qpinion. When 
the plajntiff was married toLoryea hegavp her, for her own use and bep- 
efit, three blocks of ground in East Portland, nqw worth about $5O,OO0. 
About the sàme time he engaged in the banking business with her hus- 
bapd, whiçh eoon brought hini to the verge of bankruptcy, and com- 
pelled hiDfi tQ dispose of his property to raise a large sum of money to 
pay his debt8).iwhich left biip çomparatively poor. A few years befpre 
his death he succeeded in baving this disposition of his property de- 
clared a njortgage, and in raising the money to satisfy the same, and 
then, by the sale of lots and blocks, in discharging the indebtedness 
altogether, which left him theowner of the property covered by the deeds 
now hère drawn in question, and a parcel of the donation, now known 
as the "Clinton and McCoy Tract," which he sold about a year before 
his death for $35,000. This sale was rnade for the purpose of distrib- 
uting the proceeds among his relatives and friends, whom he wished to 
remember and serve. 

6. About the year 1873, while the plaintiff was living separate from 
Ijoryea, she took a young man into her house, with whom she was un- 
derstood to beEving in a state of adultery. On this account, herfather 
went to her house, and on his kneés beseeched her to change her life and 
behave herself ; tp come home and live with him and her mother, where 
she shouldneyer waut for anything,. In response, the plaintifif spit at 
him, and said: "It's none of yourd-^d business what I do.; I will do 
as I G— rrd drr-d please." Thereupon, her father rose up and went away, 
saying: "Ihope yon wiÙ see the day when you will hâve to beg for a 
living." He never spoke to her again, and apparently then and there 
formed the purpose, to which heever afterwards adhered, of disinherit- 
iiig her. , , 

7. 0|i May 30, 1878, Stepheps and his wife eaçh made a will, désig- 
uating'the* ofiier as his or her devisee, and cutting the plaintiff off with 
one dollar. In 1887, Elizabeth Stephens died, and her husband can- 
eeled his/n^ill, by tearing bis name from it. Thereafter, during his lapt 
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illness, Borne frîeiids and neighbôrs, knowing that Lîzzy, as the plaîiitiff 
Wâs called, was a poor invalid and castaway living in Southern California, 
endèàvored to hâve him make some provision for her, but he could net 
be moved from his détermination, aind referred bitterly to her trealment 
of him, adding that "money would do her no gooû; — -it might as well 
be thrown in the Wallamet." 

8. On March 22, ISèiS,- James B. Stephens died at his home in Ste- 
phen's addition toEastPortland,-^—where he had livedformanyyears,'^ 
of old âge, aggravatéd by chronic bronchitia. For some months béfore 
his death he was confined to his house, and much of that time to his 
room and bed. During this time he was conscious that his end was 
drawing nigh, and fof some wèeks before his decease he was revoïving 
in his mind the disposition of his remaining property among his friends 
and relatives, to whoni he felt under obligations, or thought worthy of 
his bounty, or desiréd to serve. This property consisted of a section 
of land'ih Washington county, known as the "Sexton I)onatiOn;" a place 
in Stephèns' addition aforesaid, containing about 19 acres, callèd thé 
"Hônïëâteftd," on which he was living; block 191 iri East Portland; and 
a portion of the proceeds of the sale of the Clinton and McCoy tract afore^ 
said. 

9. About two montiig before his death, Stephèns directed the défend- 
ant Henry Jones to sîirvey and plat the homestead tract, dividing it into 
six unequal parts, oneof them to include his housé, wbioh was done to 
his satisfaction.' - ■ : ; 

10. On March 14, l'&89, Stephèns conveyedthfe Sexton donation, val- 
ued iii 1881, în a suit'fot partition, at $3,500, to the défendant Henry 
Jdnes, as compensation for his services as the faithful manager "of his 
affaira fût the past séyeràl years, and to the day of his death, in addi- 
tion to the sum of $1,542.50 he had altëady paid him on the same ac- 
count, On the same day he conVéyed, as a gift, block 191 aforesaid, 
theretofore held fof sale at $2,000, to his nièce Mrsi Harriet Berinêtt; 
and in like manner the Wheeler farm of 160 acres to his nephew, Sam- 
uel T. Stephèns. Thisfarm is Situated on the Sandy,, a few miles éast 
of Portland, and was purchased by the défendant Henry Jones a short 
lime b'efôre, under the difection of Stephèns, for the benefitof said Sam- 
uel, àta'çostof $4, 000.' 

11. On March 16th Stephèns directed the défendant Henry Jones tO 
hâve the notary, Mr. John T. Stewaft, prépare six déeds for the six par- 
cels of land into which he had platted the homestead as aforesaid , num- 
bering them from 1 to 6, consecutively, as on the plat, and leaving a 
blank for the name of the grantee in each, which was done, and the dëeds 
examined ànd approved on the same dày by Stephèns. 

12. About noon of March 20th Stephèns sent fOr the défendant Henry 
Jones, ^nd gave him the name of the grantee to be inserted in each of 
said six deeds, when the latter nïâde a mémorandum of the same as 
foUows: "No. 1, Mary Bàne; Nb. 2, Rosetta Jones; No. 3, G. H. and 
Dave Raffety; No. i, Jarties McAyeal; No. 5, school-district No. 21; 
No. 6, Frank Ti Dick." ' Thereupon he sent Jones for the notary, Mr. 
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Stewart, and his attorney, Mr. Kichard Williams, saying he wanted thém 
"to corne quick, and finish thèse deeds." Jones went to the notary's 
oflBce, and gave him the names of the grantees, which were written in 
the deeds by the latter. Then, after finding Mr. Williams, the three 
went to Stephens' house, where the deeds were signed and acknowledged 
by the latter. The deeds and acknowledgments, although in fact exer 
CTited and taken on March 20th, are in fact dated on March 16th, for 
the following and no other reason: When the notary wrote them on the 
latter date he supposed the deeds were to be executed at once, and so 
he dated them as he did; and when they came to be executed it does 
not seem to bave been thought worth while to change the dates. 

13. The exécution and delivery of the deeds took place as foUows: 
Stephens raised up in bed without assistance; a book was placed on his 
knees; the deed was laid on it before him; he took a pen and wrote his 
name legibly, and with apparently as little difficulty or trépidation as in 
the case of his signatures to the deeds executed on March 14th and to 
the leases written in 1884'. The signatures were then attested by the 
notary and attorney, when Stephens said to Stewart, Henry and Ro- 
setta Jones and Mary Bane being still présent: "You keep thèse deeds, 
and after I pass away you give them to the parties named in the deeds. 
I don't want them recorded. yet.'" Henry and Rosetta Jones and Mary 
Bane then leftthe room, when Stephens, after resting a little, said to Mr. 
Williams: "How should I do with thèse deeds to make them good? I 
want the parties to hâve them." Williams replied: "You can deliver 
the deeds to Stewart for the parties, if you want to." Stephens then said 
to Stewart, who had the deeds for the purpose of affixing his seal to the 
certifieates of acknowledgment: "You take the deeds that way, for the 
parties named in them. I would rather not bave them recorded until 
I am dead." Stewart took the deeds, as requested, and kept them until 
the grantor's death, when he delivered them to the grantees as directed. 
Then, at the suggestion of Stephens, a deed was prepared, conveying to 
Henry Jones any "odds and ends of land," as he said in his donation, 
not theretofore disposed of or conveyed to any one, which was then and 
there executed by him, and delivered to Jones. Then Stephens sug- 
gested that parcels of this property were under lease to third persons; 
that the leases were in his safe, and each ought to be assigned to the 
grantee of such parcel, which was done.. In ail this business Stephens 
acted solely with a view of bestowing his property upon his friends and 
relatives, for reasons satisfactory to himself, and generally commendable, 
and of excluding the pJaintiff from any benefit thereof. 

15. The considération named in thèse conveyances was inserted under 
the direction of Stephens, without consultation with any one, as repre- 
senting, in his opinion, the value of the land thereby conveyed; and 
their exécution on March 20, 1889, was the final resuit of a deliberate 
and well-considered purpose on his part to dispose of his property in his 
life-time, by deed, and not by wiil, to the persons therein named, and 
to exclude his daughter, the plaintifl', as weU as J. W. Sexton and India 
SimmoQS, from any benefit of the same; that at the time of the exe- 
v.45F.no.l2— 53 
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CHtioniflieEeof, ànd up to thétriôment of his death, his mind was clear 
aHd'comprellensive, and he fuUy understood the nature and effect of such 
conveyànces; and that the same were planned and executed by Stephens, 
without the influence or persuasion of any one, and without knowledge 
on the part of any one but himëelf, up to the time of tbeir exécution, 
who were to be namèd as the grantees therein. 

16. Rosetta Jones is a granddaùghter of Stephens, and for years be- 
fore his death was very attentive ànd kind to him and his wife. 

-James McAyeal is a thrifty, industrious man. He married Stephens' 
favorite grandaughter, Elizabeth Jane, the daughter of India Sexton, 
who had been brought up in his iamily, and died in 1882. Since then 
he married a favorite grandnieceiof Stephens. 

Franklin T. Dick is a nephew 'ofStephens, being his sister's child, and 
a person in whom he: evidently took some pride, as he was postmaster 
atPendleton, and a member of thelegislature from Umatilla county. 

Mary Bane is a nièce of his wife, and served him faithfully as nurse 
and housekeeper for two years beforé his death. 

Charles H. and David Raffety are old and valued friends and neigh- 
bors, who had been his family physicians, and indorsed his paper for 
a large amount, when he was in finaneial trouble. 

The voters of school-district 21 had lately named their school for him, 
and he was pléased with the attention; in fact the gift was only a diver- 
sion of one that he had long contemplated making to the town of East 
Portlaud. J. W. Sexton is a grandson of. Stephens, and in February, 

1888, he gave hirn tWo lots and a house valued at $1,500, with the un- 
derstanding that he shouldkeep the property for a home; but instead of 
that he mortgaged it toi raise money to go into the saloon business, and 
lost it. This offended Stephens, and convinced him that it was no use 
to do anything for him, and so he said he never would try to help him 
again. 

India Simmons is the great-granddaughter of Stephens. In the spring 
of 1888 he wanted her to go to school at St. Heleu's Hall, and ma(îe ar- 
rangements to maintain her there for a regular course of study. She re- 
fused to accept the offer, aûd married Simmons. This disgusted Ste- 
phens, and he said he never intended to do anything more for her; and — 

17. On April 9, 1889, the plaintifif and her husband, by their deed 
dnly executed, conveyed to W. T. Williams and H. H. Boyce, for a 
valuable considération, "the undivided one-half part" of ail the prop- 
perty, real or personal, belonging to the estate of the late James B. Ste- 
phens, of which he died seised, possessed, or entitled. 

': And as conclusions of law from thèse facts I find: 

1. That the seven deeds signed by James B. Stephens on March 20, 

1889, were duly executed and delivered to the several grantees therein 
named; as also the one to Henry Jones, on March 14, 1889, for the 
Sexton donation. 

2. That the children of India Sexton are legitimate by virtue of the 
act of the législative âssembly of Oregon, entitled "An act to amend sec- 
tion 3101 of title 3 of chapter 23 of the Annotated Laws,i passed Febru- 
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ary 25, 1889, (Sess. Laws, 75,) of Oregoû, which providea that said 
section "shall be and hereby is amended as follows: " 

"Sec. 3101. An illegitimate cliild shall be considered the heir of its motlier, 
ànd shall inherit or receive her property, féal or personal, in whole or in part, 
as the case may be, in like mannér as if said cliild liad been born in lawf iil 
wediock; but such child shall pot be entitled to inherit or receive, as repre- 
senting his motlier, any property, real or personal, of tlie Isindred, either lineal 
or collatéral, of sucii mother: provided, that when the parents of snch cliild 
bave formaily married, and iived and cohàbited as husband and wife, such 
child shall not be reganled as illegitimate, witliin the meaning of this act, al- 
though sucli formai marriage shall be adjudged void." 

3. That by the conveyânce of April 9th to Williams and Boy ce the 
plaintiff divested herself of ail interest in the estate of her father to which 
shè could be entitled as heir, and therefore cannot maintain a suit, or be 
heard to question the validity of the conveyances to the défendants. 

I do not propose to discuss the évidence bearing upou the foregoing 
conclusions of fact but very briefly . 

In the first place, ail the allégations of the bill and cross-bill affecting 
the validity of thèse deeds are explicitly denied in the sworn answers of 
the défendants, and the burden of proof is upon the plaintiff to over- 
come the same and establish the contrary. The plaintiff not having ex- 
pressly waived, in her bill, the oath of the défendants to their answer, 
they had to be given under oath, and are évidence in their behalf. Eq. 
Rule, 41; Cordey v. Nailor, 118 U. S. 134, 6 Sup. Ct. Rep. 1001. 

The évidence as tô the capacity of Stephens to transact the business 
he did on March 20th, namely, the exécution of the deeds, is confiicting, 
but the great weight of it, both as to credibility and pertinency, is in 
support of the conclusion stated. Much of that introduced by the plain- 
tiff is the merest gossip and tittle-tattle, and includes statements on the 
subject attributed to some of the défendants, that are not only improba- 
ble under the circumstances, but which the parties unequivocally deny. 

John Collins and Samuel T. Stephens are the principal witnesses for 
the plaintiff on this point. In my judgment neither of them are entitled 
to crédit. The testimony of both is very improbable, and in parts 
manifestly felse. The first one does not appear to be a person of any 
standing or character, but the contrary, and is evidently disappoiuted 
that he was not remembered in some way by thedeceased. The second 
one, in his answer to the bill and cross-bill, denied under oath the al- 
légations therein, impugningthe validity of the deeds, and averred that 
at the time of the exécution of the same, and up to the very moment of 
his deathj Stephens "was in possession of ail his faculties, and fuUy 
comprehended the meaning and terms of any transaction he undertook 
to perform, and directed and managed everything that was done by 
him concerning the matters complained of in said bill." Afterwards, 
and on November 29, 1889, he testified for the plaintiff, in what is 
called "rebuttal," just the reverse of what he did in his answers, saying, 
among other things, that Stephens was not physically capable of signing 
his nanie on March 20th, when, as is now practically admitted and 
proven beyond a doubt, he did then sign his name to the deeds in ques- 
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tion, as legibly as usual, and without aid or inconvenience. This wit- 
ness is quite positive^ however, that on March 14th, when the convey- 
ance to himself was executed, Stephens was fuUy compétent, both 
mentally and physically, to do what he did, but became incompétent 
immediately thereafter. And finally, in considération of this attempt to 
serve the plaintiflf, as it appfears to mè, the bill as against him wasdis- 
missed at the hearing. 

Several physicians were called by the plaintiff, and testified as experts 
upon the hypothesis stated to them, thata person in Stephens' condition 
was not capable of transacting important business. But the case given 
them by counsel for the plaintiff is as différent from the real Stephens 
case as day is from night. The fact is, as the évidence plainly shows, 
he wasjj under the circumstances, as capable of transacting the business 
he did on March 20th — the exécution of thèse deeds — as any one of the 
médical experts. 

For it must be remembered that it is one thing to hâve executed thèse 
deeds as the final act of a long and well-considered purpose for the disposi- 
tion of 19 acres of land, on which he had lived for a quarter of a century, 
and quite another to hâve considered and acted upon an important busi- 
ness proposition concerning a matter with which he was not familiar, and 
which was then for the first time presented to him. 

The business of disposing of this property among his relatives and 
friends was thought out and arrangea in the main in the mind of Ste- 
phens long before the deeds were executed, and ail that remained to be 
done on March 20th was the simple act of signing the same, which, in 
my judgment, he was fuUy capable of doing up to the last moment of 
his life. 

It is hardly necessary to say anything in support of the finding that 
the failure to include the plaintiff in the disposition of his property was 
not the resuit of any adverse impression made on Stephens by any of 
thèse défendants or any, one else; fpr if there is any one fact established 
in this case beyond a peradventure, it is that for at least 16 years before his 
death he never wavered in his purposè to disinherit her. This intention 
was formed on that, to him mémorable day, when, in answer to his en- 
treaties on his bended knees, to come home and live decently, she drove 
him from her door with a scorn. and contumely unworthy of her sex, let 
alone a daughter. 

The facts concerning the exécution and delivery of the deeds are 
stated in the finding. There is no conflict in the évidence on this point. 
Mr. Richard Williams, a distinguished raember of this bar, who was 
présent as Stephens' légal adviser, made a detailed mémorandum on the 
next day of what transpired on the occasion, which was put in évidence 
as a part of his testimony. Sis statement is corroborated by that of 
every person who was présent, including the notary, Mr. Stewart, a dis- 
interested witness, who is the mayor of East Portland, and long engaged 
in respectable business hère. 

And now as to the conclusions of law; and, ^rst, as to the delivery of 
the deeds. 
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Delivery is essential to the due exécution of a deed. It takes effect 
only from delivery. The deed may be delivered to the party himself. 
It may be delivered to a stranger as an escrow, to be kept by him until 
certain conditions are performed, and then to be given to the grantee. 
Until the condition is performed the property does not pass, but remains 
with the grantor; and it is ordinarily considered as the deed of the 
grantor from the time of the second delivery. A deed may also bedelivered 
to a third person as a deed, to be delivered to the grantee on the hap- 
pening of some future event. In such case the writing is a valid deed 
from the beginning, and the third person is a trustée for the grantee. 
Shep. Touch. 55; 4 Kent, Comm. 454; Somerhye v. Ardm, 1 Johns. Ch. 
240; Whedwright v. .Whedwright, 2 Mass. 447; Hatch v. Éatch, 9 Mass. 
307; Blight v. Schmck, 10 Pa. St. 285; Stede v. Lomy, 4 Ohio, 72; 
Shirley v. Ayrea, 14 Ohio, 307 (45 Amer. Dec. 546;) Hoffman v. Mackall, 
5 Ohio St. 124; Church v. Gilman, 15 Wend. 656; Poster v. Mansfidd, 
3 Metc. (Mass.) 412; O'KeUy v. 0'Kdly,8 Metc. (Mass.) 439; SWashb. 
Real Prop. (5th Ed.) 306; 5 Amer. & Eng. Enc. Law,448. 

Of course the delivery of the deed to the third person for the grantee 
must, as contended by counse] for the plaintiff, be absolute. No future 
control of the instrument must be reserved to the grantor. As was said 
in Church v. QHman, supra, whether the grantor divests himself of his 
esta te by the transaction dépends on the delivery of the deed. "If the 
delivery is absolutely as his, the grantor's deed to the stranger for the 
use of the grantee, the delivery is good; but if it be delivered to the 
stranger, subject to the future control of the grantor, no estate passes." 

Now, thèse deeds were delivered to the notary for the benefit of the 
grantees, four of whom were absent, to be handed them on the deàth 
of the grantor. 

He said without qualification that he wanted the grantees to- hâve the 
deeds, — the benefit of them, — and to make sure of it he asked his coUnr- 
sel how it could be done. He answered correctly: "You can deiiver 
them to Stewart for the parties," — when the grantor replied: "Stevvart, 
you take the deeds that way for the parties named in them. I would 
rather not hâve them recorded until I am dead." The notary took the 
deeds "in that way" for the grantees, as their agent, and gave them to 
the parties as directed. From that moment the power of the grantor 
over the deeds was gone. He was well assured that he would soon pass 
away. He had, after due délibération, just succeeded, in the exercise 
of his undoubted right, in disposing of the remainder of his property to 
his own satisfaction. He made no reserve, and had none to make, ex- 
cept the harmless wish that the transaction should not be blazoned to 
the public by the deeds being put on record before his death. If ever 
there was an absolute delivery of a deed to a third person for the use of 
the grantee therein this was one. Indeed, the delivery was good as an 
escrow, as well as the personal deed of the grantor, and took effect as his 
deed on his death. 5 Amer. & Eng. Enc. Law, 451. 

Second. The legitimacy of the chUdren of India Sexton. 
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India Alderman, née Stephens, was formally married — married in 
form — to Edward S. Sexton, and thereafter they two "lived and cohab- 
ited as husband and wife" for many years, and until Sexton died. By 
this act of 1889 it is declared that the children of this marriage "shaïl 
not be regarded as illegitimate within the meaning" of the saine. What 
significance ought to be given to the phrase "within the meaning of this 
act" it is not necessary now.to consider. Without it the children are 
apparently made legitimate to ail intents and purposes, and might in- 
herit from the father as well as the mother, and through both of them. 
Itis.sufBcient for the purposes of this case to hold that children se born, 
though not in lawful wedlock, are by the act made legitimate, at least as 
to the mother; and thereforè they and their desctodants may inherit 
through her as her représentatives. It follows that the children and 
grandchildren of India are lawful heirs, as her représentatives, of James 
B. Stephens. 

But it is contended by counsel for the plaintiflF that this act is uncon- 
stitutional and void because the "subject" of it is not expressed in the 
title, as required by section 20 of article 4 of the constitution of the state; 
and the Case of The Borrowdale, 39 Fed. Rep. 37,6, decided by me in the 
United States district court, is cited in that behalf. Without stopping 
to consider how far that case supports this contention, it is sufficient to 
say that in State v. Phenline, 16 ^Or. 107, 17 Pac. Rep. 572, the suprême 
court of the state bas held that an act amendatory of a section of an act 
does not require a nevv title; ithat the title of the original act applies to 
the amendéd one and expresses the subject of it, "unless there has been 
a cléar departure and complète change of substance from the original." 

The amendment in this case is contained in the proviso to the endof 
the section, and is clearly on the same subject as the original, — the de- 
scent and distribution of property in the case of children born out of law- 
ful wedlock. It qualifies its opération in the case of such children whose 
parents were "formally" married and lived together as husband and 
wife. The, court also said in State v. Phenline that, construing said sec- 
tion 20 with section 22 of the saine article, regulating the amendment of 
statutes, "it is sufScient, in amending a section of an existing law, to 
designate such amendment as the "subject of the amendatory act." 

This construction of the constitution of the state is binding on this 
court, and, tried by it, this act, in my judgment, is clearly valid. 

The policy and justice of it no one will dispute, and its opération in 
this and like cases fully justifies its enactment. 

Third. The effect of the conveyance by the plaintiff on April 9th to 
Williams and Boy ce. 

The conclusions already reached show that the plaint iff never had any 
interest in the property covered by thèse deeds, and that her bill must 
be dismissed on that account. 

But if the fact were otherwise, and thèse deeds were void, by this con- 
veyance she has divested herself of ail interest in the property, and there- 
forè cannot maintain this suit. When she commenced her suit she had 
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no interest in the subject-matter. Argument cannot make this matter 
any plainer than the language of her deed. It conveys "the undivided 
one-half " of the property, which is ail she was entitled to, if her father 
had died without making any disposition of the same. The conveyance 
was evidently made on the supposition that she was the only heir, and 
succeeded her father as such. But on investigation it tums eut that the 
children of India are legitimate for the purpose of claiming through her 
the interest in her father's property she would hâve been entitled to if 
she had survived him. This is one-half, leaving the other undivided 
half to the plaintiff, which she appears to hâve disposed of before the 
commencement of this suit. 

An attempt was made, after the case was submitted, to cure thismis- 
take by the introduction of a writing in which the parties to this deed 
undertake to lirait the effect of the language used in it by declaring 
that the grantor only thereby intended to convey, and the grantees only 
expected to receive, an undivided one-half of the plaintiff's interest in 
the property, whatever that might be. But a deed cannot be limited in 
its opération, contrary to its plain language, iu that way. The grantees 
in the deed of April 9th may reconvey to the plaintiff an undivided one- 
half of what she attempted to convey to them; but it is impossible, for 
the purpose of maintaining this suit, to reinvest her with any supposed 
interest in this property on the day it was commenced. 

Some question bas been made in the progress of the argument in this 
case about the considération or wantof considération for the conveyances 
of March 20th. In ail of them except those of the school-district and 
the Eaffetys, the grantees, in addition to services rendered to Stephens, 
are shown to be his relatives, except McAyeal, who was married to 
his granddaughter, and is now the husband of his grandniece. The 
Eaffetys, besides being old friends and neighbors, had rendered him 
substantial aid in his financial trouble without considération. 

However, thèse deeds are good as voluntary conveyances against the 
plaintifif or others claiming under the grantor by matter subséquent as 
descent. They are estopped to deny or contradict the considération 
mentioned in them for the purpose of destroying their effect or opération. 
3 Washb. Real Prop. (5th Ed.) 400; 4 Kent, Comm. 610j Grout v. 
Tmonsmd, 2 Hill, 554. 

On the grounds stated, the bill must be dismissed, and it is so or- 
dered. 
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JûNKEB V. FOBES et alj 

(Circuit Court, S. D. Alabama. February 11, 1891.) 

1. Flbadinq — Charaoter pp Suit. 

The oharacter of a suit is determined by the contents of the déclaration or com- 
plaint, and not by the form of action adopted by the pleader. 

3. SAïm— BX CONTBACTU OR EX DeLIOIO. 

If the cause of action as stated in the déclaration or complaint arises from a 
breach of promise, the action is ex contractu; if from a breach of duty growing 
ont of the coutract, it la ea; delicto and case. 
8. Samb. 

A déclaration or complaint by a government contraotor against his subcontractor 
for drâdging, alleging damages to plaintifl's channel revetment, caused by defend- 
! ant's not dumping the ezoavated material against this revetment, as agreed, is a 
suit for breach of oontract, aud not on the case. 

At Law. Demurrer to déclaration. 
Hannis Taylor, for plaintiff. 
Faith lit Ervin, for défendants. 

ToùLMiN, J. The substance of the complaint in this case is that the 
plaintiff, having a contract with the United States government to do cer- 
tain dredging and to build a revetment for the improvement of a certain 
river and pass in the state of Louisiana, entered into an agreement with 
the défendants that they should dredge the "eut" at the junction of the 
said rivçr and pass as the government might designate or direct, and 
that thé défendants would commence as soon as possible after date of 
the agreement, and were to be paid per cubic yard of the material 
takèn ôUt and dumped as the engineer in charge might direct, the plain- 
tiff agreeing to build the revetment and to keep ahead of the dredge, so 
as not unnecessarily to detain the dredge-boats. And the complaint 
avers that the plaintiff built the revetment provided for in his contract, 
and expended a large sùm of money in the construction of it, relying on 
the défendants to dredge said "eut," and to dump or deposit against the 
revetinent the material taken from said "eut," as the engineer should di- 
rect; it being provided in the contract between the plaintiff and the 
United States (as défendants well knew) that the material excaVated from 
said eut should be thrown or dumped outside of and against said revet- 
ment, to protect it against storms or injury and destruction by reâson of 
the water beating against it, ail of which the défendants failed to do, 
and the plaintiff claims a large sum of money as damages suffered by 
him because of défendants' conduct in failing to perform their said con- 
tract to dredge said "eut," and dump or deposit the material taken there- 
from against said revetment. The complaint avers that, although de- 
fendants undertook to provide good and sufficient appliances and skill for 
the exécution of the contract, and to commence work with aU possible 
dispatch, yet they delayed for some time to commence work, and then 
failed to perform their said contract. And the complaint further avéra 

'Kepox'ted by Fêter J. Hamiltou, Esq.., of the Mobile bar. 
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that ffie défendants' failure to perform their said contraet was wrongful, 
careless, and unskiUful, and that among other reasons why their failure 
to perform their contraet was wrongful, careless, and unskiUful was that 
they undertook to work with a worthless dredge, and that it brokedown 
and became so disabled as to suspend work altogether; and because of 
défendants' failure to carry out their said contraet the revetment was so 
damaged and destroyed by storms and other action of the water thereon 
as to become worthless, whereby the plaintiflf lost the whole of the sum 
bf nioney expended on the revetment, and also became liable to tbe 
United States government for his failure to comply with his contraet 
with itj for which plaintif? clairas damages of défendants. 

The attorneys in this case argued the demurrers that are inferposed to 
the déclaration on the theory that the suit was in form an action on the 
case. Assuming that the suit is an action on the case, then, in the opin- 
ion of the court, the causes of demurrer numbered 2 and 3 are well 
taken, and should be sustained. But, if the suit is not an action on the 
case, then the demurrers assigned are not good, and should beoverruled. 
The character of a suit is determined by the déclaration, and it is not 
the form of action adopted by the pleader which détermines the charac- 
ter of a déclaration, but the facts alleged in it, and the conclusion drawn 
by the law from the facts alleged. Lyonv. MoUuse, 19 Ala. 463; Skep- 
pard V. Fumîss, Id. 760. If the cause of action as stated in the déc- 
laration arises from a breach of promise, the action, is oc cpntractu; but, 
if the cause of action arises from a breach of duty growing out of the 
contraet, it is ex delido and case. WUMnson v. Moeéey, 18 Ala. 288;- Jn- 
mrancé Cb. v. RandaU, 74 Ala. 170; Pom. Kem. §§ 567-573. As is said 
by the court in Insurance Go. v. Randall, supra: 

"Take for illustration the contraet of a carpenter to repair a house pàrtly 
decayed or cléfective. The iihplicatious of his contraet are that lie will bring 
to the service reasonable skill, good faith, and diligence. If he fail to do the 
work, or leave it incomplète, the remedy, and the only remedy, against him 
is ex eontrdctu; Suppose in the attempted performance he, by his want of 
skill or care, destroys, damages, and needlessly wastes the raaterials f urnlshed 
by the hirer; or suppose that in making tbe needed repairs he did it su un- 
skillf uUy or carelessly as to damage other portions of the house, — this is tort, 
for which the contraet fiirnished the occasion. The contraet is mère induce- 
ment, and the action is on the case. " 

But what is the gravamen of this suit? It is the breach of the con- 
traet, — ^he failure of the défendants to perform their contraet; their fail- 
ure to do the work, or leaving it incomplète. There is no allégation' 
that défendants in the attempted performance of the contraet by their 
want of care or skill destroyed or damaged the revetment; that in dredg-" 
ing and dumping the material taken out they so carelessly or un- 
skillfully dredged the "eut" or dumped or deposited the material as to 
damage or destroy the revetment. If the complaint was that the de- 
fendants in performing, or attempting to perform, the service contracted 
for committed the wrong complained of, then, the wrongful act, outside 
of the letter of the contraet, is the gravamen of the complaint, and th© 
remedy is an action on the kïase; or, if the injury resulted from careless- 
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ness or waot of skill in the performance or attempted performance "of the 
conitràct, ah action on the case would lie. But the com plaint is that the 
défendants mâde a coatraôt to do certain work which they altogether 
failed tô do; that they entered upon the work but failed to complète it, 
and by reason of such failure the plaintiff wasdaniaged; andcomplaint 
avers spécial damages, and sets forth somewhat in détail how they arose. 
It is true that the déclaration avers that the contract is set out as mère 
inducement, and avers that the défendants carelessly and unskillfully 
failed to perform their contract, which it seems to me are immaterial 
avermentsi- Such failiare.might hâve been from carelessness, or it might 
hâve been from willfubieBSi I think it is immaterial which it was if the 
contract was broken^ and the plaintiflf sufiered damage thereby. As the 
court construes the déclaration, the remedy thereby sought against the 
défendants is «c œntraetu, — an action for the breach of the contract. 

The demurrers as assigned are overruled, except as to the last ground 
of demurrer, numbered 6, which is sustained. 



In te GotJBpiN, United Sta,tes Commîssîoner. 

' (I>tsfrtct CoteM, D. iSoMtTi CoroKno. AprU 24, 1891.) 

:■■;';■'■■..: .i ,'■ ' ■ !;■ . ' , . ' ■ . 

1. UNirBI) BTA.'TBS COMMISSMîîBES-rrFBBS-^ArPIDATITS. 

United StAtes comm^ioners are entitled to f ees for drawing and filing affldavlts 
upon which warrants aïe Issiied, wh'ere BÙdfa affidavits are hy the laws of thé state 
necessary to the issuance of the warrants. 
a. Same— Entbbino Rbtcens, ,,,,.. 

They are also entitled to feës for ènterlng retnrhis ôîi warrants and subpœnas, 
since such i^urns are nècéssaiy in order to ascertain what the deputy-marshals 
hâve dàne, and what fées they hare^arned. 

8. SaMB— A0K1I0WI.ED0MKNT8 ON ReCOONIZANOES. 

They are also entitled to fées for taking acknowledgments on recoguizances, 
slnce such acknowledgments are an ess^ntial part of the recognizances. 

At Law. 

W. M. Gourdin, per «e. ' . 

John Wingate, Asst. U. S. Dist. Atty. 

SiMONTON, J. The district attorney, presenting the account of W. M. 
"Gourdin, commissioner, under act of congress, (18 St. at Large, 333,) 
has disallowed sundry items: Drawing complaint, 2 folios, 30 cents; 
oath, 10 cents; filing, 10 cents; say 50 cents, — 12 in ail, $6. Enter- 
ing return on warrants and subpœnas. Taking 20 acknowledgments at 
26 cents eaoh. What is called the complaint in thèse charges is the 
sworn affidavit, without which the warrant could not bave been issued. 
That is the practice in the state of ; South Carolina, (Pressley , Law of Mag. 
498; State v. Wîmbush, 9, S.: C. 3.09,) to which commissioners in this state 
must conform, (Rev. St. U. S. § 1014i;) and it seems to be required un- 
der the fourth amendment to oomtitution ofihé United 'States, and in Ex 
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parte Burford, 3 Craneh, 447, and is certainly required by Justice Brad- 
LEY in Re Ride of Court, 3 Woods, 503. The: district attorney thinks he 
is sustained by the case of Stafford v. U. S., Ct. Cl. No.' 15,782. The 
présent case seeras to be taken out of that case because such a complaint 
is required by the laws of South Carolina. The disallowance of the dis- 
trict attorney is not followed, and this item is allowed. 

"Entering returns on warrants and subpœnas." I bave examined 
thèse. They include the return, the number of miles traveled, and ail 
other expansés incurred by, the deputy, and are necessary to ascertain 
what the deputy did and what he ought to get for doing it. The last 
items are taking acknowledgments on recognizances, 25 cents for each 
recognizance. A recognizance is not an ordinary bail-bond. It is a 
peculiar instrument, upon which exécution can be issued when it is 
estreated. The act of the commissioner is needed to give it this char- 
acter. It must be taken and acknowledged before him, and, if not 
taken and acknowledged in this way, it is not a recognizance, but an 
ordinary bond. Eeywardy. U. S., 87 Fed. Rep. 764. This item is 
aUowed. 



Daniels v. Case et al. 
(OireuU Court, W. D. iUssmirl, W. D. AprU 4, 1891.) 

1. Taxation— Sale— Récitation in Deed— Vauditt. 

Under the charter of Kansas City, o. 6, | 64, prescribing that a taz-deed shall re- 
cite that the property was publicly exposed for sale on a certain day "at the sale 
beguD and ' publicly ' held on the flrst Monday, • » • the flrst day on which said 
real property was advertised for sale, " and requlring tax-deeds to comply substan- 
tially with the forms prescribed, a tax-deed isvoid which omits the word "pub- 
licly " in the clause "at the sale begun and publicly held. " Folio wing Sullivan v. 
Donnell, 90 Mo. 278, 2 S. W. Kep. 264. 

2. Same— Ejbctmbnt — Pabol Evidence. 

In ejectment by the purchaser of the tax-deed, paroi évidence to show that the 
sales were in fact begun on the flrst day advertised, and were "publicly" held, Is 
incompétent. 
8. Same— Fkesdmptionb. 

The tax-deed is not validated by section 05 of the above chapter, providing that 
"such tax-deed, executed substantlally as prescribed in the preceding section," 
(section 64,) shaU be oonolusive as to theregularity of the proceedings. 
4. SaiiIE— Limitations. 

Section 66 of the same chapter, providing that proceedings to avoid the sale of 
property for taxes shall becomnienced"within threeyearsfromthetimeof record- 
ing the tax-deed, and not thereafter, " does not apply to a void deed. 
6. Samb. 

Nor has it any application to a suit by the tax-salè purchaser against the owner. 

At Law. 

Brown, Chapman & Brown, for plaintiff. 

Karnes, Holmes & Krautfwff, for défendants. 

Philips, J. This is an action of ejectment to recover possession of 
lots 1, 2, 3, and 4, block B, in resurvey of Reid's addition to the City 
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of Kansas, Mo. The plaintiff claims title by virtue of tax-deeds of date 
November 30, 1881, for the delinquent taxes of the yeax 1879, claimed 
to be then ducto the City of Kansas. The premises hâve been in the 
possession of the trustées of the First Baptist Churoh of Kansas City 
since the latter part of 1878, when they began the work of excavating 
for a foundation for a church édifice on said lots. Since the completion 
of the church, soon thereafter, it has been occupied by said dénomina- 
tion as a place of religious worship, under title from the owner prier to 
ttie alleged tax-sale. The validity of the tax-deeds is assailed by défend- 
ants on the ground that they are void on their face. By section 64, c. 
6, of th.e city charter, the form of such tax-deed is given, and they are 
required to comply substantially therewith. Among the prescribed rec- 
itations is the following: 

"And, whereas, the said collecter of said City of Kansas did on the 

day of — — ~, A. D. — ^ , by virtue of authority In him vested by law at 

[an adjourned sale] the sale begun and publicly held on the first Monday of 

T— T— -, A. p. , the flrst day oit which said real property was ad vertised 

for sâiéi expose to public sale at thé oÉce of the said collecter, in the City of 
Kansas aforesaid." 

The corresponding portion of the deeds. in question is as folio ws: 

"And, whereas, the said collector of said City of Kansas did, on the 26th 
day of Kovember, 1879, by virtue of the authority iii him vested by law, at a 

sale begun and held on the flrst Monday of November, 1879, the flrst 

day on which said real property was advertised for sale, expose to public sale, 
at the office of the city collector, in the City of Kansas aforesaid." 

The discrepancy between the statute and the deed is in the omission 
from the latter of the word "publicly" in the clause, "the sale be- 
gun and publicly held on the first Monday," etc. The question pre- 
sehted, therefore, is whether the employaient of this term "publicly" in 
the statute is of substance, and, if so, is it substantially recited, or its 
équivalent used, in the deed? This précise question was before thestate 
suprême court in the case of Sullivan v. Donnell, 90 Mo. 278, 2 S. W. 
Eep. 2'64. The opinion was delivered by Bi^ck, J., who is peculiarly 
quâlified to construe said charter, as he had much to do in framing it, 
and has had fréquent occasion, bothin his practice as a lawyeraiid while 
on the circuit and suprême bench, to construe and apply the same. 
The tax-deed in the Sullivan Case was similar in every essential partic- 
ular to the one at bar, and it was held to be fatally defective because of 
the omission of said word "publicly" from the context above recited. 
The reason of this holding is that by the charter such tax-sales are re- 
quired to begin on the first day designated therefor in the notice, which 
in this case was the first Monday in November. Such sales are required 
to be conducted publicly at the designated place, and must be so con- 
ducted continuously from day to day until completed, and, therefore, 
as such continuons antécédent sales are essential to the authority to sell 
at a day later than the first one, it is of substance that the deed, as pre- 
spribed in the statutory form, should recite the fact that antécédent sales 
wereso begun and publicly held; and, as this is in the nature of a juris- 
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dictional fact, it should appear affirmatively on the face of the deed, and 
not be left to mère implication and inference. 

Tax-sales are essentially proceedings in invitum, by which it is sought 
to take with the atrong arm of the law and appropriate a citizen's prop- 
erty to public uses; and in such case the rule of law obtaina rigorously 
in the state court that no intendment ia to be indulged in favor of such 
proceedings outside of the positive prescriptions and limitations of the 
statute. The ruling in the Sullivan Case bas again been approved by the 
suprême court in the récent case oiBingham v. Ddougherty, 13 S. W. Rep. 
208, so it is now to be regarded as the settled law of the state, and there 
was no contradictory holding by the court in force at the time plaintiif 
acquired his alleged title. Upon what tenable ground, therefore, is it 
tUat the leamed counsel for plaintiff now ask this court to review and 
disregard this rule of construction placed by the highest judicial tri- 
bunal of the state upon one of her local statutes? Even if the fédéral 
courts should be of opinion that the conclusion reached by the state 
court is unsound on principle, it would be contrary to the tradition and 
usage of the federfd courts to décliné to foUow the construction placëd 
by the State suprême court on a siatë statute, when and where such con- 
struction aiïects and becomes a muniment of title to real property, and 
especially so as to the validity of tax-sales. In such cases, as said by 
Chièf Justice Marshall in Williama v, Peylon, 4 Wheat. 77-83, the dé- 
cisions of the courts of the states, respeôtively, "unquestibnably give the 
rule by which this court would be guided." To this rule the fédéral 
courts bave adhered with unbroken conèistency. L^ngweli v. Warrm, 2 
Black, 599-603; Lane Co. v. Oregon, 7 Wall. 71-74; Bailey v. Magvdre, 
22 Wall. 215-231; StàteRailroadTax Cases, 92V. S. 575-617; Barrettv. 
Holmes, 102 U. S. 651-655; Union Nat. Bank qf Chicago v. Kansas City 
Bank, 136 U. S. 223-235, 10 Sup. Ct. Rep. 1013; Detrmt Oityv. Osbome, 
135 U. S. 492, 10 Sup. a. Rep. 1012; York v, Texas, 137 U. S. 19, 11 
Sup. Ct. Rep. 9. Were the rule ôtherwise, the greatest inequality of 
right would obtain, predicated alone upon the incident of diverse citi- 
«énship. This plaintiff, because of residing on the west side of Kaw 
river, with the right to sue in the United States circuit court, would bave 
a good tax-title, while a citizen of Missouri on the east side of the river 
would bave no title. The publie sensé of justice would challenge to the 
death any such rule of inequality. 

To help out this invalidity of the deed , the plaintiff at the hearing offered 
to prove by the city officers'conducting the sales that as a matter of fact the 
sales did begin on the first Monday iïi November, and were publicly held 
coutinubusly to the day of the sale in question. This évidence is inôompe- 
tent. The plaintiff bas no standing in court to miaintain the action of eject- 
ment at law without a deed. It is thé deed alone Which confers title on 
him, and that deed must, in the languàge of the charter, be "'èxeéuted sub- 
stantially as provided. " This we hâve shown bas not been done. Judge 
Black, in SvUivanv. DonnèU, eitpra, said: "There can bè no doubt that 
the deed, to be any évidence at ail, must be in substantial febiiiplisthce 
with thé form. This is' the criterion established by the legislatuW; tod 
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we have no power to vary it." And the bill of exceptions in that case, 
put in évidence by défendants at this trial, shows tjiat similar évidence 
waSr-Dffered on that trial, a^drejeçted by the court, as incompétent. 
Thé rejection of this évidence wasurgedbefore the suprême court in ap- 
peUaht's brief. The affirniance of the judgment indicates that the su- 
prenae court approved the action of the trial court. Until the deed is 
made, the title remains, in the tax debtor. As said in Cartvmght v. 
MeFaddm, 24 Kan. 662-670, said évidence does "not tend to show that 
the tax-deed is invalid, but pnly that the sale was valid, and that he 
might have.pbtained a valid tax-deed if he and the officer had been more 
carefui, and made the tax-deed speak the truth." Plaintifl"'s mère right 
to a deed can give him no standing in a court of law to maintain an ac- 
tion of ejectment. 

The ultimate reliance of plaintiff is upon sections 6$ and 66 of said 
chapter 6 of the charter. Section 65 undertakes to make the tax-deed 
conclusive 38 to tlje regularity of the proceedings anterior tp the sale, 
and liœits the grounds on which the validity of the deed may be as- 
sailed. ,ït is sufficient to say in answer to this tha,t the protection de- 
clared in said section applies only to "such tax-deed executed substan- 
tially as prescribed in the preceding section;" that is, said section 64, 
hereinbefore discussed. Sectioq 65 does not and could not impart vital- 
ity to a void instrument,— a ihing which in légal contemplation never 
existed. It cpn apply pnly to a deed légal in form. Section 66 déclares 
that — , 

"Any suH oc proceeding againât tbe purchaser at a tax-sale. his hoirs or 
assjgns, for the, .recovery of r«al , property, or any interest tlierein sold for 
taxes, or to defeat or avoid a sale or con veyance of real property sold for taxes 
under the provisions of this act, shàll be commenced within threeyears from 
the time of recordîng of the tax-deed, and not thereafter. " 

It is the well-gettled rule pf law in this state that such spécial statute 
of limitation has no application, to a tax-deed void on its face. Mnson 
V. CVowder, 85 Mo. 526-532; SMnner y. Williams, Id., 489-493; HopUns 
V.Scott, 86 Mo. 140-148; Pearce v. TitlswarVi, 87 Mo. 635-641; Callnhan 
y. Dam, 90 Mo. 78, 2 S. W. Rep. 216; Duff v..mi8on, 90 Mo. 93- 
97, 2 S. W. Rep. 222; BarUettv. Kaiider, 97 Mo. 356-359, 11 S. W. Rep. 
67; Medfield v. Parks, 132 U. S. 239-251,. 10 Sup. a. Rep. 83. Especially 
cannot such limitation apply where, as in the case at bar, the défendants 
hâve at ail times been in the actual. possession of the property. Spur- 
ioçkv. Dougherty, 81 Mo, 171-^184; Maam y.:Crowder, supra; Gallahan v. 
Davis, supra; Bannon y. Pûmes, 39 Fçd. Rep. 899; Copley, Tax'n (2d. 
jidO P' 569. ït is, especially, moreover, to be observed that this char- 
tei: provision applies only to« proceeding, instituted against the tax-salo 
purchaser, and. not where the owner of the property is defending against 
a tax purchaser.,;' The statute is "a shield to the purchaser, not a swprd 
■with which he canwound the owner in t possession." McReynolda. v, 
Lmgmbçrw.y 5'^ Pa. St. IB-r-Zd; Bigler y. :Karns, 4 Watts & S. 137-14Q. 
,, Asthe^çoqdusion reached ,is de,cisi\fe! pjf this action, it is unnecessary 
to express any opinion ppon the questipn- raised, by défendants' counsel 
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as to whether or ndt the Gity bi" Kansas çan proceed to eriforce the col- 
lédtîon of the taxes on this piroperty by sale after the title of the owner 
had passed to the trustées of the churçh, and the property bas been ded- 
îcated to a public charity, although the tax attached to the property 
prior to such dedication. Tbe issues are found for the défendants. 
Judgment accordingly. 



United States r. Tw^iraY-NiNB Gallons oi' Whisky, etc., 
(TqBNEji «{ ai., Claimants.) 

(Pîstrtot)Oôurt,D^ Montcma. April 30, 1891.) 

1. iNTOXIOATINa LiQrORS— TbAUSPOETINO THBOUOi ItTDIÀN CoilNTBT. 

Transportlng ardent spirits as an article of commerce through an Indian counlbry, 
. between places outside the sftiDe, is not a violation of Rèvi SU U. S. § 2189, wMch 
provides that "no ardent spirits shall be introduceâ, under any pretense, into tbe 
Indian country." 

a. SaMÉ— SteIZtJEB— Pl/BABING. ','■■ 

In a libel to forfeit whisky aUeged to bayeflpeea introduoed (nto an Indian conntiy, 

a plea that claimant did not unlawfully introduce said whisky into any Indian 

country, and that he did not introduce if Intéhding to sell or dispose of it to' Any 

. Inditot, is bad, sinçe the first allégation iBi a iconolusioil Qf law, and the second is 

irrèlévant. 
8. 8amb. ■ ' ' 

A plea that the whisky when selzed -«iraa In the claittiBiit's possession, and^that 
he was theii on bis road f roifi a town named to anotber town not named, neither of 
such towns being wïthita àÉy Inidian coùiitTy, is also bad, since it does not show 
that the whisky was in transit when seUed, or that the nnnamed town was oS the 
réservation. 

At Law. Libel for forfeiture 6û demurrer to answer. 
Koa. 0. BacA, for claimants. 
ElbertD. Weed,V. 8. Atty. 

■<■ Knowles, J. In this case 29 gallons of whisky and other articles 
were, it is alleged in the libel of information, seized by George Steel, an 
Indian agent, upon the Blackfoot Indian réservation, as articles not per- 
mitted by l^w on said réservation, and forfeited to the United States. 
■It is alleged in said libel that said whisky waa introduced into and found 
In the Indian country, with the articles enumerated as accompanying 
the same, to-wit, upon the Blackfoot Indian réservation. It is proyided 
by the statutes of the United States (see Rev. St. § 2139) that "no ardent 
ispirits shall be introduced, Under any pretense, into the Indian country*" 
Ànd in section 2140: 

"If any superintendentof Indian affajrs, Indian agent, or sabagent, or 
-conimanding offlcer of a military post, ha» reason to suspect, or isinfarmed, 
th^t any white person or Indian is about to introduce, orihas introduced, any 
Spiritous liquor or wine into the Indian country, in violation pf law.auch 
'sùperiiitendent, agent, sabhigént, or comoïanding offlcer may cause tlie boats, 
^storeâ, pàèkages, wagons, sMs.placeSOf'âèpoBitofSucb person tobeséatched; 
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and, if anysuch liqaor is foand therein, the same, together with the boats, 
teams, wagons, and sleds used in conveying the same, and also the goods, 
packages, and peltries of such person, shall be seized and delivered to the 
proper ôfflcer, and shall be prooeeded agalnst by libel in the proper court, and 
forfeited." 

The said Indian agent, and the United States attomey for the district 
of Montana, hâve proceeded in accordance with the provisions of this 
statu te. 

The claimants of said whisky and other articles are Robert Turner 
and Elias Turner, who hâve made answer to the above libel, The third 
spécification in their answer is as follows: 

"Den'yïhât they, or elthër of them, uniawfully introduced the said twenty- 
nine gallons of whisky, 6É« any thereof, or àny of the goods seized, or any 
other goods, into any Indian country, or tbat they, or either of them, or any 
one else, introduced said goods, or any therepf, withln any Indian country or 
Indian réservation, meaning or intending to sell or dispose of the same, or 
any thereof , to any Indian, at any place. ", ; • ; 

The àilegationthat they did not uniawfully introduee said whisky is 
a légal concHiision. The allégation aniounts to an admission that they 
introduced the. whisky into an Indian country. The allégation that the 
whisky wàsintrodiiced,Without any intention of sellingthe same to any 
Iii4i^n) àmouhts to no justification. The introduction of ardent spirits, 
under any pretense, into an' Indian country, is unlawful, for it is pro- 
hibited by said section 2139, above referred to. 

The fourtb' clause of 'the daimants' answer is as follows: 

"Fonrth.-: [CJlaimants] allège and propound the fact to be that at the time 
mentioned in sàid libel of information, that said property in said libel men- 
tioned Wi)s in the possession of said Elias Turner, at the time of its Seizure, 
and that lie was at said time on his road from the town of Dupuyer, in the 
county of Choteapi Mont., to the town of ■ . ' , a towh on the Une of the 
Great Northern Railroad, in Montana, neither of which places is withln any 
Indian réservation or Indian country, and was proceeding upon his journey 
to said last-mentioned place, as he had a lawful righftb do, and was not in- 
tending to dispose or sell, and that he did not dispose or sell, any of said 
Whisky or , Upirltous liquôr, or any goods, to any pérsoh within any Indian 
réservation or Indian country." 

It wiU bë obseirved that in thèse allégations it is not directly allegéd 
thàt said whisky was being trànsported across the réservation mentioned 
iû the libél, or that the saine was enroule iroxa. sôrhie place outside of the 
réservation tb some place beyond the same; but itis alleged that the 
claimant Turner was s6 en rimte across said réservation, and did not in- 
tend to seir or dispose of said whisky to any one on the Indian reserva- 
tioh. Thife is not the allégation that should hâve been made. There is 
another objection to thèse allégations. They do not clearly show that 
the placé on the Great Northern Railroad wheré said claimant was going 
Was off of the said réservation. It is true he says it is. But the place 
is not named, and'the court càrinot see that it is beyond the réservation. 
If the placé was hained, the court might take judicial notice as to wbether 
the place wae off or on thé reserva,tion. It might turn out that it was 
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only the opinion of claimant that it is beyond the réservation. Certainly 
the plaintiff, the United States, could not take issue upon the point as 
to whether it was ofif the réservation. For thèse reasons I think the de- 
murrer should be sustained. 

The point that it should be sustained, urged by the United States 
district attorney, because it appears in the answer that the whisky was 
found and seized upon the said réservation, without any considération 
of how it.came there, and the elaimants show no license or permission 
to carry it there, I do not think well taken. In construing the statute 
under considération, we should look at the object of the same, and the 
ovil sought to be renaedied thereby. The purpose of the statute was un- 
doubtedly to prevent the placing of whisky^ or ardent or spirituous liq- 
uors, in such a place as would raake it accessible to Indians. It was not the 
purpose of that statute to interfère in any manner with the commerce in 
opirituous liquors between sections 6f the couhtry not Indian. The con- 
struction of that statute, which would allow the seizing of spirituous 
liquors fôiûnd upon an Indian réservation without référence to the pur- 
poses iti regard to which it came there, woUld preVent the traïisportation 
of such liquors from thé east to the Pacific coast on thé line of the 
Northern Pacific Railfoad. It would prevent such liquors frbm being 
transported to Montana, on the line of that road, or the Great Northern 
road; for it is well known that ail thèse roads traverse, before they reach 
the settled portions of Montana, Indian réservations. If the simple fact 
ofthe Ênding of such liquors within an Indian réservation, without 
licensé, is^sufficient to make the same liable to forfeituré, and ail Con- 
veyances iû which the sanaé may be found, then there is not a through 
rassenger train on either the line of the Grèat Northern ùr Northerû Pa- 
cific Railroads which would not be subject to seizure and forfeitiire, under 
the above statute; for both carry, it is well known, more or less spiritu- 
ous liquors across Indian réservations on the line of said roads. I do 
xiot think congress in this statute contemplated any such resuit. For 
thèse reasons I hold that the proper construction of the above statute, as to 
the terms, "no ardent spirits shall be introduced, under any pretense, 
into the Indian country," is as foUows: Whenever such liquors are taken 
into au Indian country, as their place of destination or use, then they 
bave been introduced into such country. In othér words, when such 
liquors reach an Indian country, as the end of their journey, they bave, 
within the meaning of that statute, been introduced into such country. 
Tt is not necessary to show that they were brought there for the purpose 
of sale to Indians or any one. The transportation of such liquors through 
an Indian country, between places outside the same, as an article of 
commerce, is not, within the meaning of that statute, introducing them 
into said country. For the reasons before stated, the demurrer is sus- 
tained to the answer. 

v.45F.no.l2 — 54 
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;,;'";; ;,-i ., In TB Ma-t^ews ct ol. ' ; , ,; 

(Circuit Court, D. Vermont April 7, 189Ï.> 

OtJéï-ôMS'DtrtiES— LtJMBBK m Bondi— alpriiAiaAL or Ddtt,' 

I ,. 'BJ^.4><;t Cpbg. Qct. 1, IS90,it wttS; provlded tbat tt^ediitj! on lumber imported 

fitiould be reduced from fwo dollars tb one dollar per M., but that, if any country 

Il '■ tflijtrid'inipose an export duty on Ibga for thls country, thé duty on lumber should 

; (, ) i ^titainas before, Tbe esport duty ouilogs from Canada was removed October ISth. 

. Tbe lumber in question was impprted September 27th, and deposited in bond. It 

■''"^48 not withdrawn Untll Ootobei» *î«tb. Held, that ntadér thé proviéion of section 

: 1 ■ 64, tbat merchandise deposited in'ipoifçl may be withdrawn within tbree years from 

' tbe date ôf the original importation npon the payment of tbe duties and charges to 

> Wbioh it may be élibjeot by law at ibe time of its withdrawàl, it shbuld bave been 

; j : aç a^Bsed onJj one doUU per thoug{^p4' - 

^if^];iBB, J, TJ^iç matter hpa been heard uppn thç pretum of the 
geinèrj^, appraisers. ,y Prior to the act of October 1, 1800, the duty on 
stiwJid, pinç iumbèi: was twp dollars, per M. 22 St. §01, Schedule D. 
Canad^tTOPOsed an export duty on logs. Mathews & Hickok imported 
52^j94$; fçet.ipf suqh lumber September 27th, at Burlington, and depos- 
ited it,i;p:jbpnd. By. that act the djity was fixed at one dollar per M., 
proviide^that, if anj country impqaied an export duty OQ logs for this 
cpuntty,j^ji|&dju(ty on, lumber impprted from such cpuntry ehould remain 
aa^befjtjré^ijîTljejfxpflrt duty on logs from Canada was çemoved, to take 
çffect Qc^îj^.lSth. This lumber ^yas withdrawn from bond and entered 
for Qonsqçi^ption October 16th . A duty pftwo dollars per M- was assessed 
upon it bi^çause the çollector had not been informed from, the treasury de- 
partoiènt Hint the export duty on loga had been removed by Canada. This 
assessmqnt appears to hâve been aflBrnaed by the generalappraisers because 
the lumber, di^inotappearto hâve beçn imported after October ISth. But 
by section. 54 of that açt any merchandise deposited in bond "may be 
withdrawn for consuniption within; three years from the date of original 
importatlpii ;pp. payn^ent, of the duties and charges to whicb it may be 
aubject ,by iavv at the time of such withdrawàl." This lumber was sub- 
ject tQ a dutyof one dollar per M. pply at the time of its withdrawàl. 
Under this statute the importers seem to hâve had the right to withdraw 
the lumber on payment of that duty. Hartranft v. Oliver, 125 U. S. 
525» 8 Sup. Ct. Rep. 958, Judgment that entry be liquidated at one 
dollar per M.- 
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United States v. Boyd et al. 

(.Circuit Court, W. D. Arkansas. October 28, 1890.) 

L What Conbtitxjtbs Murdeb. 

The statutes of the United States, providing for the punishment of the crimes of 
murder and manslaughter, do iiot define murder, but do manslaugl-'ter. We must 
tberefore go to the common law to ascertain the définition of murder. 
2. Same. 

Under the law of the United States there oan be but two crimes growing eut of 
the taking of human Ufe — murder or manslaughter. To oonstitute murder the kill- 
ing must be done willf uUy, and with malice af orethought. 
8. Same— 'WiLLrtm.T, -with Malice AroKETHOOGHT. 

Aslde from the acts of violence which produoe a deadly resuit thèse acts must be 
exeeuted wlllfuUy, and with malice aforethought. The word "willful" and the 
phrase "malice aforethought" hâve a technlcal légal meaning wbich should always 
be clearly given by the court to the jury. 
i. Sahb. 

The Word "wiUful," as used In connectioa with a homicide, means a kllling that 
Is intentional, and uot accidentaL 
5. Same — Accident, 

An accident as recognized in law is somethilig that occuts af ter the exercise of 
the oare required by the law to prevent its occurrence. 

ft. SaMB— ISTBNT. 

The law fastens intent to every aot that Is not an accident Bvery aot that pro- 
duces death that is outside of the définition of the word "accident" is intentional 
in the law, whether It grows ont of a spécifie design to take Ufe, or of gross care- 
lessness, or it arises from a condition of mind that prompts the possessor of that 
mind to be engaged in some wrongful or criminal aot which from its nature, or 
the way H is exeeuted, may reasonably or probably produce death. 

7. Same. 

That the aot producing death was intentional may be -found from the nature of 
the act done, and the way it is done, the charaoter of the weapon used, the way it 
was used, and the resuit produced by such use. This is upon the principle that 
evëry man by the law is held to intend the natural, reasonàble, ordinary, and 
probable conséquences of his act. 

8. Same — Kalicb. 

The peculiar distingulshlng trsJt ol murder, the grand oriterion which distln- 
guishes it from other homicides, is malice aforethought. Malice atorethonght 
means an intention to do such bodily barm as may produce death in the absence of 
mitigating facts or justifying circumstances, or a formed design to do such mis- 
chief as may endanger Ufe, or it is an intent of the mind and heart which prompts 
the doing of a wrongful act without just cause or excuse, or in the absence of that 
Whioh justifies the act, or which reduces the grade of the crime. 

9. Same— Ê*iDEXOE. 

The f ^t that an act is willfal, and done With malice aforethought, is necessarily 
a circumstàntial fact, for they are of the mind and heart, and there never can be 

Eresented to the jury direct or positive évidence of what was the intent of a man's 
eart ot the time of doing an act. TUese necessary éléments of murder must al- 
ways be established by circumstàntial évidence. 

ÏO, SAME-kSOîJSPlHACT TO COMMIT pELONT. 

If a number of persons enter into an agreement to commit a criminal act, and 
proceed to exécute such con^piracv, and in the exécution of it a person is killed by 
one of snch conspirators, aU who havè entered upon the commission of the crim- 
inal act, and continue in the exécution of it up to the time of the kiUing, are guilty 
of the crime of murder, proyided the act agreed to be done is one which from its 
nature'^ Or the way it is to be exeeuted, ïnay jéopardize, or is dangerous to, Ufe, or 
homicidat ih character. This isbecause ail persons must be held to intend the 
necessa^ and natural conséquences of thqir acts. An agreement to commit a rob- 
berjrié an agreement to do such an act that if a person is killed in the exécution of 
it tùji Wjho fire in the conspiracy to rob^ and are aiding in executing it at the time of 
the kil^ng, are guilty of murder, for the crimie of robbery is hpmioidal In its ohar- 
acter; "■';"' 
H. SAMlt..-;..i. ■:;■■.'. I ■ ■ 

Wbentheunlawful act agreed tobe donets not of a dangerous or homicidal char- 
àcter^ br' ita exécution doès uot; necessarily or probably require the use of suçh 
force Wj "Violence as may natuf aUjr or probably^ produce deaith, aûd a pérstin is killed 
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by one of the oonspirators while such act ta being done, such killing is regarded by 
the law as collatéral to the conspiraoy to commit the other crime, and he only who 
does the killiog is liablé for sûch killing. 

12. Abkest ■without Warrant. 

If a felony was aotoally committed, a private person Is justifled in arresting 
without a warrant one whom he bas goôd reason to believe to be guilty of it, even 
though the person arrested should afterwards be proven to be innocent. 

13. Fblont— Pbincipals. 

AU who are présent either açtually or oonstruotively at the place of crime, and 
are either aiding, abetting, assisting, or advising the commission of a crime, or are 
so présent for such purpose, are principals in that crime. 

14. Evidence op Collatéral Offense. 

If the évidence offered in a case is relevant or pertinent to the point in issue, or 
tends to prove the crime cfaarged, or any élément of it, it is not incompétent, al- 
though it may show the commission of another crime independent of or discon- 
neoted with the crime charged, e. g., if proof of a collatéral offense, such as a rob- 
bery, tends to identify the défendants, it is relevant évidence, and admissible, and, 
being admissible, it cannot be ezcluded because it shows défendants hâve commit- 
ted another extraneous offense. 
(Syllabus by the Cowrt.) 



At Law. 

The défendants were indicted for the murder of one John Dansby, a 
colored man. The government charged that the défendants, together 
with aiiother party, committed the crime of murder, by killing Dansby 
whi& they were attempting to rob him. After the évidence was ail heard, 
and the argument of cotmgel had closed, the court charged the jury, and 
afterwards they returned a verdict of murder. 

William H. H. ChyUm, U, S. Dist. Atty. 

George A. Grâce, J.. 0. Byers, and N. L. Mormon, for défendants. 

Pabkeb, J., (char ging jury, ^ The défendants, John Boyd and Eugène 
Stanley, are before you charged with the crime of murder, for having 
on the, 6th day of April, 1890, at the Choctaw Nation, in the Indian 
country, taken the life of John Dansby, a negro, and not an Indian, by 
willfully, and with their malice aforethought, shooting him with a gun. 
That, in short, is the first count of the indictment. 

The second count charges the same set of facts, with the exception of 
the allégation going to the jurisdiction, and that differs from the first 
count in the indictment by alleging that Eugène Stanley and John Boyd 
were white men, and not Indians. The proof, without any controversy, 
shows that Stanley is an Indian. Therefore, you will confine your find- 
ing, if it should be a verdict of guilty, to, the first count in the indict- 
ment, as the proof shows that fact with référence to Stanley, if you 
should find him guilty. If it shows such other facts as are necessary to 
give the court jurisdiction as are alleged in the first count of the indict- 
ment, then your finding wiU be on that count, provided you shall find 
a verdict of guilty. If you should find a verdict of not guilty, it may 
be gênerai inits charàcter, and it would be responsive tô both charges. 
Now, you bave had the facts that hâve been ofiered before you on either 
side of this case. From thèse facts you are to get at the truth. You 
are not enabled by that alone to arrive at a verdict, because there is some- 
thing else en ters intoyoîir verdict besid es thèse truths you inây obtain 
from the witnesses in the case, and that is the law thatis applicable to 
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Ihe truth, whatever it may be. Thèse two éléments enter into every 
verdict of a jury, — they go to make it up. Under the method of pro- 
cédure in the courts of justice of the country the rules of law that may 
be invoked on either side of a case are given by the court, leaving it to 
you to make the application of such rule as is applicable to the truth in 
your judgment. Now, it becomes necessary to see what éléments enter 
into this case, — éléments that are to be derived from the truth of the 
case, — what facts you must find in order to enable you to find that this 
case is one of murder. You must find, as a jurisdictional fact, to start 
with, that John Dansby was a negro, and not an Indian. If he was a 
colored man, or a negro, by blood, that makes a prima fade case of juris- 
diction. It makes a case of jurisdiction that is good until it is over- 
thrown by proof showing a state of case that would divest the court of 
jurisdiction, There has been évidence oflFered in the case going to show 
^iB true status, offered for the purpose of showing that by blood he ^as 
a colored man, a negro, and. further showing that, under the law of the 
TJnited States reviviog à clause of the treaty of 1866, entered into be- 
tween thè government of the United States and the Ghoctaw Indians,-^— 
reviving, I say, a clause or an article of the treaty of 1866 that had 
lapsed by limitation, — instead of becoming a registered citizen,:or a citizen 
by adoption of the Ghoctaw Nation, as he might under the law of con- 
gress, he registered for the purpose of receiving the $100 that it was pro-: 
vided each colored man should receive who saw proper not to become a 
citizen, but to elect to leave the country. In order to make him a citizen 
of the Ghoctaw Nation, under the treaty and laws, so that this court 
would not hâve jurisdiction of a case where parties upon the other side 
of it (parties, say, that were eharged, as thèse défendants are, with crime) 
were Indians by blood, or either one of them, in order to divest the 
■court of jurisdiction the évidence must show that John Dansby was reg^ 
istered as a citizen of that country; that he elected to become a citizen, 
and registered as such. Then, under the treaty and the law, he becomes 
3, citizen as though he was an Indian by blood as far as the jurisdiction 
■of this court is concerned. In a case where a party who may be eharged 
with a crime as an Indian by blood, or by adoption, and the proof fails 
io show that, but shows that hé registered for the purpose of receiving 
his $100, then his status as a citizen of the United States is not changed. 
He continues to be a citizen of the United States, as is in efifect alleged 
in the first count of this indictment. The purpose of that allégation is 
to assert that he is a citizen of the United States, because negroes or col- 
ored men, as well as white men and ail other kinds of men, are jurisdic- 
iional citizens, except thèse people who are exempted from the jurisdic- 
tion of the courts of the United States, called "Indians," either by blood, 
or those who may become such by adoption, to such an estent as to di- 
vest courts of the country of jurisdiction over them. Now, you are to 
look into that. question first, because that is a preliminary step to be 
takeu by every jury in a case; to ascertain and pass upon the question 
.as to whether or not the court haa a right to try; whether or not you 
hâve a right as a jury in this court to sit in judgment upon the merits 
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of the case, and to pass upon the merits. If the évidence shows that 
state of casé, then I say to you that under the law the court has jurisdic- 
tion. Now, let us see what other things enter into this charge. By 
takiïig them in détail, and letting our minds go back to the évidence that 
has been offered, we can more easily understand the nature of the charge 
than when we undertake to cousider ail the propositions at once. Let 
us, then, go about this thing in détail. Let us take it up and examine 
what propositions enter into this charge to make it up. In the first 
place, the proof must show that this man who is alleged to bave been 
killed by thèse défendants is dead. That is the first thing, — that John 
Dansby is dead . You must find that from the évidence . Secondly, that he 
died by violence of the kind named in the indictment; that is, he died 
because of the injury inflicted on him of the kind named in the indict- 
ment. The indictment charges that Dansby was shot with a gun, and 
that he died of a wound so inflicted. Now, you must be satisfied of 
that, that is to say, he was shot with a gun, or a kindred weapon, such 
as a pistol; that thé wound was inflicted upon him as is charged in this 
indictment, and in conséquence of the infliction ofthe wound he died, 
the wound Ihereby causing his death. That is the second proposition 
youare to inquire into from the évidence, to see whether it is established 
or not, and of course you will understand that ail thèse propositions are 
to be established beyond reasonable doubt. Now, of course, upon the 
question ûsto whether the wound produced the man's death or not, you 
can only find it inferentially at best. You take into considération the 
oharacterof the wound, the part of the person upon which it was in- 
flicted, the condition of the man at the time of receiving the wound, his 
condition ïhereafter, and when he died, and if you are satisfied beyond 
a reasonable doubt that that produced the resuit called "death," and 
satisfied of that from the testimony, why that proposition is established. 
Now, there is a third proposition that is necessary to be established, 
that is that the act of shooting was done willfuUy, and with malice afore- 
thought, because thèse are features which go to make the charge murder. 
Aman maybe killed, and may be killed by having reoeived a gunshot 
wound, but ùnless he is willfully killed, and killed' with malice afore- 
thought, his killing is not a case of murder. Therefore thèse things are 
to be looked into. You are to see whether from the facts and circum- 
stances of the case the kiiid of a proposition is presented in which is in- 
volved this dément of the crime of murder. Now, you cannot tell 
whether thèse éléments exist or not until you know what they are, for 
the reason that they hâve what is called a "technical" or "légal" meaning 
attached to thran. The word "willful" and the phrase "malice a(ore- 
thought" hâve a meaning that the lawgives to them, and itis that mean- 
ing by which you are to be controUod; it is that meaning of thèse words 
that you are to be governed by in your délibérations. It is peculiar to 
a charge of crime ofthisi kind. It issometimes called a "légal mean- 
ing'? that is attaqhed to thèse words. Therefore it is necessary, right, in 
this connection!, that you should bave; the définition of thèse words, or 
of the word "willful" and the phrase "toaliceaforèthought," — the défini- 
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tion that the law attaches to them, — because you are sworn to try this 
case by the law and the évidence. 

The Word "willful" as lîsed in connection with the charge of murder, 
such as that which is preferred in this indictment against thèse défend- 
ants, means an inténtional killing, and not an accidentai killing. It 
means an aet which results in death that is intentionally done, and one 
that is not accidentally done. Now, there is a great différence between 
that which is in the law accidentai and that which is inténtional. The 
law fastens intënt to every act that is not an accident. Every actthat 
produceS death that is outside of the définition of the word "accident" 
is inténtional in the Jaw, whether it grows ont of a spécifie design to take 
life or whetber it grows out of gross carelessness, or whether it arisea 
from a condition of mind that prompts the possessor of that mind to be 
engaged in some other wrQngful or criminal act, and in the exécution 
of it ft life is takeni That which is an accident in the law is something 
that occurs after the exercise of the care that the law requires to be ex- 
ercised to prevent its occuïïenoe. When a man exorcises the amount 
of légal care exaoted by law, and something occurs béyond that, that is 
not his willful actj The law recognizes that he does not do it willfuUy. 
But when he doès an act which naturaily or reasonably or probably, 
from its nature, and the way it is done, produces a certain resuit, that 
is held to be an inténtional resuit, because the act as done in that way 
is intentionail; and whenever the act is done, and it is an act that may 
naturally or 'probably produce a certain resnlt, whenever the act is done 
iùtentiorially the reSult is inténtional. For example, if a man présents 
a gun at another and fires it at him, the fact of drawing the gun and 
presenting ît shows that he wiils what he does, shows that that act isa 
willful act upon his part. And when that state of facts exists, the act 
of presenting and firing the gun is recognized by common observation 
and common expérience as a willful act. If that act produces death, 
because . thfere is a knbwn connection between the act and the resuit 
which is probable, which is usual, and which is reasonable, the party 
is said to bave intended the resuit, and consequently to hâve willed 
the resuit. Now, intent is sotnething that can be found only by infer- 
ence. It can only be found by the circumstances in the case, by the 
nature of the act done, and the way it was done, and the character of 
the weapon used, bearing in mind that the law holdsevery man toknow 
the nature of the weapon that he uses, the purpose fôr which it is con- 
structedj and the results that naturally and reasonably are produced by 
it. That is recognized by the law as a matter of common knowledge 
within the mind of every man who has arrived at the years of discrétion. 
For that reason, when a man présents a gun or a pistol at another, and 
shoots it at him, the law says he intends to kill him, because the killing 
is a resuit that is natural or probable or reasonable. 

Now a Word in this connection as to how you may find that the act 
was willfuUy done: 

"Thfi' présumption that the law riecbgnizes is that a man is held to 
hâve ihtended the natural and ordinary conséquences of his act. Every 
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sane man, who is a voluntary agent, acting upon a motive, must be pré- 
sumée! to contemplate and intend the necessary, natural, and probable 
conséquences of bis own acts. If one voluntarily or willfully does an 
aot which bas a direct tendency to destroy another's life, tbe natural and 
necessary conclusion from tbe act is tbat be intended so to destroy such 
pereon's life. So, if the direct tendency of the willful act is to do another 
some bodily harm, and death in fact folio wa as a probable conséquence 
of the act, it is presumed tbat he intended such conséquence, and be 
must; stand legally responsible for it. So, where a dangerous and deadly 
weapon is used witb violence upon. the person of another, as tbis bas a 
tendency to destroy life, or to do eome great bodily harm to the person 
assailed, ,the intention to take life or do him some great bodily harm is 
a necessary conclusion from tbe act." 

You take the act done. Now, your common observation teaches you 
tbat a: gun or a pistol fired at another witbin sbooting distance of him 
will put bis life in danger; it may probably destroy it. For tbat rea- 
son, becadse we recognize tbat, the law says to us wben an act of tbat 
kind transpires tbat any citizen, upon tbe right of self-defense, may do 
whatever may become necessary, even to the extent of taking life, to 
prevent danger to life. Such an act is recognized by tbe common un- 
derstanding of men as being one to life so dangerous, so immediately 
impending over the party, and about to fall upon him, tbat tbe right 
to invoke whatever nleans are necessary to turn aside tbat danger then 
and tbere springs into existence^ and is in the hands of tbe citizen 
to be used by him in tbe face of such a set of facts. Tbis may be 
done because of the nature of tbe act, because of its character, be- 
cause of tbe results tbat are usually produced by it. Tbis is a good 
test of wben an act is willful. If thatiact is willful, tbat is, if the party 
draws and présents and fires tbe gun, the act of drawing and presenting 
and firing it being prompted by the will of the party, tbat act is willful; 
and if death ensues tbe death is willful, and tbat is the way you may 
find it. Thât is tbe first élément of tbe crime of murder. It is not the 
trait tbat distinguisbes murder from any otber homicide, because tbat 
may exist when you kill a man in self-defense, — ^you do it willfully; and 
it may existdn voluntary manslaughter. But tbere is sometbing else 
which distinguisbes murder from any otber homicide, any otber grade 
of killing, any other grade of man-slaying, and tbat is the phrase "malice 
aforethought," When tbat exista it is murder. Now, let us see what 
is meant by tbat. Let us get an understanding of it if we can. Let us 
comprehend it fully, tbat you may make a proper application of it to 
the tacts in tbis case. If the facts show tbat it exists in tbis case, or 
that John Dansby's life was taken willfully, and tbis other élément sur- 
rounded tbe transaction known as malice aforethought, the killing of 
John Dansby would necessarily be murder. Now, what is it? It is de- 
fined in a gênerai wayto bethe doingof awrongfulact witbout just cause 
or excuse in such a way, and under such circumstances, as to show that 
it waa done wrongfuUy, and tbat it was done in tbe absence of tbat which 
would give the party the right to défend againstitj or that it was done 
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in the absence of mitigating circumstances. And it is defined again as 
the doing of a wrongful act without just cause or excuse, and in such a 
way as to show that he who did it had a heart void of social duty, and a 
mind fatally bent upon mischief. Let us see how thelaw definesit, and 
then again how the law tells us it may be found to exist. It can only 
be found by circunastances, because malice aforethought, like willfully, 
is something which exists in the mind, and whenever there is a thing 
which exista in the mind that is necessary to be found to make up the 
éléments of the case, as you cannot get into the mind to know what is 
going on there, (and you could noftell what was transpiring if you could 
get into it,) you must learn it in some other way, and there must be 
some rational way by which you may leam it, some way that rational 
men would adopt, because you are not authorized to adopt any other 
method than that which is reasonable in arriving at conclusions, and 
there is a reasonable way which is the way that the law recognizes as a 
proper way by which men may arrive at conclusions. It is from the 
nature of the transaction, the nature of what takes place, the character 
of the thing donc, and ail the surrounding faets and circumstances that 
you are authorized to take into considération, to see what was the nature 
of the thing done, whether it was an innocent act or a criminal act, and 
if a criminal act what was the character of that criminal act. 

"Malice aforethought is the grand criterion which distinguishes mur- 
der from other homicide, and it is not so properly spite or malevolence 
to the deceased in particuïar as any evil design in gênerai; the dictate of 
a wicked, depravedj and malignant heart, a purpose to do a wicked act; 
and it may be either express or implied in law. Express malice is when 
one with a sedate, deliberate mind and formed design doth kill another, 
which formed design is evidenced by external circumstances discovering 
that inward intention, afi lying in wait, antécédent menaces or former 
grudges, and concerted schemes to do him some bodily harm. So in many 
cases, when no malice is expressèd, the law will imply it, as when a man 
willfully poisons another. In such a deliberate act the law présumes mal- 
ice, though no particuïar enmity can be proved. And if a man kills 
another suddenly, without any or without a considérable provocation, 
the law implies malice; for no person, except of abandoned heart, would 
be guilty of such an act upon a slight, or upon no apparent, cause." 

"Malice is an intention to do bodily harm; a formed design to do 
mischief. It has also been defined as a deliberate intent to kill. It 
does not necessarily import especial malevolence towards the individual 
slain, but also includes the case of a generally depraved, wicked, and 
malicious spirit, a heart regardless of social duty, and deliberately bent 
on mischief. It imports préméditation. Therefore there must logically 
be a period of prior considération; but as to the duration of thatperiod 
no limit can be arbitrarily assigned. The time will vary as the minds 
and tempéraments of men, and as do the circumstances in which they 
are placed. The human mind acts at times with marvelous rapidity. 
Men bave sometimes seen the events of a life-time pass in a few minutes 
before their mental vision. Thought is sometimes referred to as thevery 
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symbol of swiftness. There is no time so short but that within it the hu- 
man mind canform a deliherate purpose to do an act; and if the intent 
to do mischièf to another is thus formed as a deliberate intent, though 
after nô matter how short a period of reflection, it none the less is mal- 
ice." , : 

"Malice is an intent of the mind and heart, the doing of a wrongful 
act without just cause or excuse, or in the absence of that which justi- 
fies the act^ or which reduces the grade of the crime. Whenever a 
wrongful act is done without jùst cause or excuse, and in the absence of 
mitigating circumstances, which produces death, it is murder, whether it 
grows out of spécial spite or animosity, or a spécifie design to take life, 
or a purpose to do some other act of a wicked and malignant and crim- 
inal nature, which because of its nature and the way it isdone a human 
life is taken malice aforethoughtexists, because that is the doing of a 
wrongful act without just cause or excuse, which résulta in murder. It 
évinces a formed design to do such mischièf as may deprive a fellow-be- 
ing of life," 

Now, y ou leam how it may be ascertained, the existence of it. 

"Malice is an intent of the mind and heart. There is never presented 
to a jury direct évidence of what was the intent of the man's heart at the 
time." 

You cannot tell by direct proof, bearing in mind the distinction be- 
tween thèse two kinds of évidence, positive or direct proof and circum- 
stantial évidence. Positive or direct proof is the proof which shows the 
existence of the very thing itself that. you are hunting after. It is the 
thing itself that is shown to exist. Circumstantial évidence is proof that 
may be equally cogent and equally powerful proof of the existence of 
the thing, but is not the thing itself, but is that which shows its exist- 
ence in the shape of the surround ing facts and circumstances, in the shape 
of that which attends every transaction in life; which goes to character- 
ize it one way or the other; which goes to show either that it was a crim- 
inal act, acriminal transaction, or that it was a transaction that was hon- 
est and upright, and void of crime. 

"There is never presented to a jury direct évidence of what waa the 
intent of the man's heart at the time. He is the only possible and di- 
rect witness to that, and if he meant so to testiiy he would plead guilty. 
The existence or non-existence of malice is an inference to be drawn by 
the jury from ail the facts in the case. The émotions of the heart, the 
processes of the mind, are to us, or to any one ontside of the individual, 
exhibited by the acts which the individual performs, and you are enti- 
tled to infer what his intent was, what were the processes of his mind 
and the feelings of his heart, by a careful study of the acts which he per- 
forms, and ail the other extemal indications which he may bave given 
of what his state of mind and heart was. As an eminent text-writer bas 
put it, there is no case of malicious homicide in which malice is not in- 
ferred from attendant circumstances; no case in which it is demonstrated 
as express." 

It cannot be demonstrated as express. 
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"We haveno power to ascertainthe certain condition of aman 's heart. 
The best we can do is to infer ;Hs intent more or less satisfactorily from 
his acts. Now, a person is presbmed to intend what he doesj A man 
who perforais an act which he knows will produce a particular resuit is 
from our common expérience presumed to hâve anticipated that resuit, 
and tO' hâve intended it. Therefore we hâve a right to say, and the law 
says, that when a homicide is committed by weapons indicating design, 
then it is not necessary to prove that such design existed at any definite 
period before the fatal blow. From the very fact of a blow being struck 
we hâve a right to infer as a presumption of fact that the blow was in- 
tended prior to the striking, àîthough at a period of time inappreciably 
distant, and thus we frequently find the statement laid down in reported 
cases and by text-writers that malice is to be inferred from the use of a 
deadly weapon." 

That naked statement might be misleading. 

"Malice is to be inferred from the attendant circumstances which sur- 
round the transaction, and the jury hâve a right and it is their duty to 
look at thèse attendant circumstances to see what character of act it was, 
to see what was the condition of mind of the party or parties who en- 
gaged in that act, as being the only way that they can arrive at the con- 
clusion as to whether it was an act accompanied with malice aforethought, 
or the converse of that, in which there was an absence of that élément of 
the crime of murder." 

Now, anything that shows délibération, anything that shows a pre- 
meditated purpose to do a wicked or willful act that might resuit in 
death, is évidence that may be considered by the jury as évidence of mal- 
ice, and of the existence of malice aforethought. For instance, the law 
lays it down as a principle, if préméditation is shown, if the purpose to 
kill directly existed in the mind of the party or parties who killed, or 
the purpose to do a willful act that might resuit in death is shown bythe 
actions of the party to hâve had a previous existence, an existence prior 
to the time of the killing, that shows the existence of malice aforethought, 
provided there is an absence from the case of that state of facts which 
goes to show the party had a right to do what he did do. The law lays 
it down that the deliberate sélection and use of a deadly weapon shows 
préméditation, shows that the act was thought of beforehand; and when- 
ever a party entering upon, whatever unlawi'ul or criminal enterprise he 
may enter upon, prépares himself with a deadly weapon with the pur- 
pose of using it in a wicked or unlawful enterprise, if it be one of that 
character enabling him to consummate and carry out that enterprise, 
the sélection of a weapon for that purpose is évidence of the existence of 
malice aforethought, is évidence of the existence of a purpose to do a 
wrongful act without just cause or excuse, in such a way as to show that 
the party who does it has a heart void of social duty and a mind fatally 
bent on mischief. That is the gênerai définition of malice. It shows a 
purpose to do a wrongful act without just cause or excuse. That is the 
way y ou are to find it. You go to the killing. You ascertain how the 
killing was prodiaced, the way it transpired, the way it was done; you see 
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what character of weipon was used, you see whether that weapon was 
prepared beforehand, whether it waa deliberately and willfuUy used at 
the time, and in a state of case where the évidence shows that the kill- 
ing was wilIfuUy done, if there is an absence from the case of that which 
shows that the party had a right to so willfully kill upon the law of self- 
defense, or that the killing was willful, but there were mitigating facts 
attending it, the proof which shows it was willfully done, shows it was 
done with malice aforetbought; and in a case of that kind the very same 
degree of proof that establishes a willful killing woald establish a kill- 
ing with malice aforethought. 

New, there are in this case two propositions that it becomes neces- 
sary for the court to give you the law upon, and one of them may be 
given appropriately in this connection, It is claimed by the govern- 
ment that thèse défendants, together with another party, had entered into 
a "conspiracy" — that means an agreement to do a wrong, or to do a crim- 
inal act, that is what a conspiracy is — to commit upon thèse persons at 
that place the crime of robbery, either upon Dansby or upon any of the 
others there, (it is immaterial which,) or upon ail of them. That is the 
claim upon the part of the government, and that this killing took place 
while thèse two défendants, together with the third party, Davis, or My- 
ers, who was killed, were attempting to consummate this purpose of rob- 
bery; that the primary design was not to kill, but to rob; and that the 
killing transpired in the course of the exécution of that design; and upon 
that state of facts the government claims that this is a murder upon the 
part of aH who participated in that purpose to rob. While it is dis^ 
claimed upon the part of the défendants that there was any purpose 
to rob, but that the purpose of thèse parties, Dansby and the others, 
who were^t that ferry, was to atrest thèse défendants and Davis, and 
that, in the course of that attempt to arrest, Dansby and Davis were 
killed,-^that is the claim upon the part of the défendants in the case. 
Now, that makes it necessary that the court should give you the law 
bearing upon a state of case where a number of persons enter into an 
agreement, or bave an understanding either expressly or tacitly entered 
into, to commit the crime of robbery, and in the course of its commission 
a man is killed who is an innocent party, and not engaged in the rob- 
bery or attempt to rob. It is necessary that you should hâve the law 
bearing upon that proposition; Then, again, because the other princi- 
ple bas been invoked, it is necessary that the court should give you the 
principles of lâw defining the right of the citizen to make an arrest, stat- 
ing toyou in what cases he can make an arrest, leaving it to you to make 
the application of whatever one of thèse principles you think, in your 
judgment, ©r according to the conclusion you may come to from this 
évidence, is applicable to the truth of the case. Now, first, as to the 
proposition or state of case where there is an agreement or conspiracy en- 
tered into by a nuniber of persons to commit a crime or do an unlawful 
act, and in the course of the commission of it a person is killed, if the un- 
lawful act or crime agreed to be done was dangerous to life, or likely to 
inflict great bodily harm upon the person or persons who were the ob- 
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jects of this crime, or it was homicidal in its character; that is, a crime 
which from its nature, and the way it was committed, jeopardizes the life 
of the party upcn whom it was sought to be committed; from its nature 
and the way it was to be carried eut or committed, or it was of a char- 
acter that from the way it was committed it would likely inflicl great vio- 
lence upon the persons of those or of the one upon whom it was to be 
committed; I say when a number of persons hâve entered into an agree- 
ment to commit a crime of that kind, and they proceed to its accom- 
plishment, and the crime is of that character that it wiU necessarily or 
probably require the use of force and violence which may resuit in the 
unlawful taking or endangering of life, because of the nature of the act 
and the way it is done, — every party to such an agreement who partici- 
pâtes in the act that is sought to be done, which is the primary purpose 
of those who entered into it, such as robbery, every party, I say, who 
has entered into that agreement, and who enters upon the commission 
of the crime in the exécution or commission of which the life of some 
one is taken, is responsible, or will be guilty of the crime growing out 
of the killing, although it may be done by one of the accomplices. 
Say, in this case, if the understanding upon the part of thèse three 
parties was to commit a robbery upon Dansby, or any of thèse men 
there, and in the exécution of that agreement thèse two défendants 
were participants in that attempt to rob; that is to say, if they were 
présent at that place, and were in any way aiding or assisting or coun- 
eeling or abetting the robbery at that time, and some one of the three who 
had so conspired, so agreed together, fired a shot which took the life 
of Dansby, that shot would be the shot of ail three; they would ail three 
be responsible for it. Whyisthatso? The la w usedto be that if a num- 
ber of persons agreed to do any unlawful act, and the life of an innocent 
person wag taken by any one of those who had entered first into the agree- 
ment and upon the exécution of that crime, although the act of killing 
might be collatéral to the main purpose, that is, something that did not 
necessarily or naturally or probaby spring out of the exécution of that 
purpose, they would ail be responsible. And there is a case given 
away back in the reign of Charles II. (to illùstrate this principle) of the 
killing of a chicken. Parties went out to rob a hen-roost — to steal a 
fowl — to steal chickens — ^a number of them — no purpose to kill — no de- 
sign of that kind. One of them, for the purpose of getting the chicken 
with ease, fired upon it, and killed the owner of it in his yard, or place 
where they were seeking to get it. The courts at that time held them ail 
responsible for that killing. The courts in this âge, with a spirit of 
greater humanity, and greater justice, as I believe, draw this distinction: 
In a case of that kind ail the parties would not be held responsible for 
that killing, although the act was unlawful. But if the act agreed to be 
done or entered upon by a number of persons is an act which, from its 
nature, and the way it is usually executed, would endanger human life 
by its exécution, they are ail responsible for the taking of that life, upon 
the principle that is self-evident in the law, and is founded in justice and 
reason, that every man who has arrived at the years of discrétion mustbe 
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faeldfto have intended the necessàriy, hatural, or probable conséquences 
of his acts. ^-If a nunlber of men agrée to do an act which, from its nat- 
ure or the way it JB to be done, is an act that will put human life in 
jeopardy, then the putting of human life in jeopàrdy, or the destruction 
of human life, is anécessary and a natural and a probable conséquence 
of the act agreed to be done by the party, and upon the principle of the 
lawl hâve already announced to you it is but equal and exact justice 
that ail who enter upon an enterprise of that kind should be responsible 
for the death of an innocent person that transpires because of the exécu- 
tion of the enterprise then entered upon, and because that enterprise ia 
one that would natùrally and reasonably produce that resuit. 

Now, th© law defines the character of crimes that, when committed by 
a number of persons, ail of such persons will be guilty of whatever crime 
résulta from the commission of the first offense. It says robbery is one 
of them. Why? Robbery has the very élément that entera into it to dis- 
tinguish it, to make it a crime, as that of violence upon the person; and it 
is a probable and natural and reasonable conséquence of an attempt to com- 
mit that crime that a human life will be destroyed. The very demand of a 
raan' who robs, " Your money or your life!" implies that human life isin 
jeopardy, so that when a number of persons agrée to, and enter upon 
the commission of, the crime of robbery, and a person is killed, who is 
an innocent person, in the exécution of that purpose to rob, ail the par- 
ties who bave so entered into the agreement, and upon the exécution of 
the purpose to rob, are equally responsible. The pistol or gun fired is 
the pistol or gun of each and every one of them. There are other crimes 
of a like character, and the law, Isay, draws this distinction, and bases 
it upon a just ground.' It says that any crime which, from its nature, 
and the way it is usually committed, will necessarily or probably or rea- 
sonably endanger a human life, is a crime that if a number ,of persons 
agrée to commit and enter upon the commission of it will involve them ail 
in the conséquences that ensue. The commission of robbery is a crime 
that may cause the death of an innocent person. As I hâve told you, 
robbery is one of them, and arson is another. If a number of persons 
agrée to commit arson, and go out and burn a house, from the nature 
of that crime and the way it is usually committed it necessarily endan- 
gers human life. Accounts are brought to us aU the time of the destruc- 
tion of life, by the firing of buildings, by the destruction of buildings, 
when the crime of arson is committed. Because of the nature of that 
crime, and from the very results that may be produced by it, that death 
may be produced as a natural and reasonable and probable resuit, ail 
those who agrée to commit it or enter upon its commission, or are engaged 
in its commission, if some one of them destroys life, as a natural and proba- 
ble conséquence of the act of arson they are ail responsible for whatever 
cirime grows out of the destruction of the life. The same with burglary. 
A number of persons agrée to commit the crime of burglary. That is a 
crime which i from its nature, and the way it is committed, probably or 
reasonably or natùrally jeopardizes life. SOj when a number of persons 
agrée to commit that crime and enter upon its commission, and an in- 
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nocent person is killed by one of the parties, it is the act of ail. Thé 
eame with the crime of râpe. From its character, and the way it is 
committed, a human life is pût in jeopardy. And when a number of 
persoûs agrée to commit that and enter upon its commission, and a hu- 
man life is destroyed, the 4estruction of that life, and the conséquences 
of it, fall equally upon ail. So you may take this character of crimes 
where the primary purpose, as in the case of robbery, is directly against 
the property of the man sought to be robbed, and in the crime of râpe, 
the act is directly against the person sought to beraped, and in the 
crime of burglary where robbery is the prompting motive, aud in the 
crime of arson where revenge is the naotive which prompts the party to 
destroy the property of anothor, and because of their nature and the way 
they are committed, — from such a set of facts it arises as a reasonable and 
probable and rational conclusion that death is likely to be prodùced by 
them. AU are held responsible for the conséquences, if death be a con- 
séquence that grows but of the commission of an act of that kind. 

Now, let us see what the decided cases say upon that. We first read 
what was decided in the case of U, S. v. Ross, 1 Gall. 624; 2 Crim. L. 
Mag. 487, note: "The case of U. 8. v. Ross is frequently cited as sup- 
porting this doctrine" I hâve enunciated. "In that case, which was 
upon an indictment for being présent, aiding and abetting in the mur- 
der of acolored man on board the American schooner Pocahontas, it ap- 
peared that the prisoner, with others, came on board the vessel, armed 
with muskets and other weapons, drove the crew below, wounded two 
persons, knocked down the mate, and killed the colored man." Their 
purpose was to capture thé vessel, I suppose, as was frequently donc at 
that time, and run it off into the slave trade, or into piracy. It was 
a very common thing even around our own coasts, not very many years 
ago, either, for men to watch their opportunity and capture vessels and 
run them offand use them as piratical crafts. "There was no évidence 
as to who inflicted the mortal wound, but it was proved that the seizing 
of the vessel was by a preconcert, and with a détermination to accomplish 
the resuit, whatever the conséquences, and that the défendant lyas prés- 
ent when the killing took place, armed in the same manner as the others, 
and acting as their chief." The purpose was not to kill. That wasnot 
the primary purpose, but to seize the vessel; but the seizing of the vessel 
by violence and force was the doing of an act which would naturally or 
reasonably or probably produce death. For that reason ail those who 
had entered into tha.t preconcerted action, who had entered upon that 
wicked aiid ùnlawful enterprise of taking possession of that vessel, were 
held responsible for the death of the colored man. And hère is what 
Judge Stoeï said about it: 

"Stoet, J., in his charge to the jury, said: « In the présent caaethe prisoner 
and his associâtes, if the évidence be believed, had entered into a most atrocious 
conspiracy, in which they were but too successlul. The murder (for there can 
be no doubt it was such in some one of the party) was committed in the course 
of the exécution of tbat conspiracy. It was a natural, though: not a neces- 
Bary, conséquence of the attempt to exécute it. The conspirators appeared to 
bave armed themselves for the purpoae of insuring success at ail hazards.' It 
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is true that Judge Stoet, in another part of his charge, sfcates the rule as te 
the responsibility of one for the acts of others, done in the prosecution of a 
common, unlawful design, in almost the sauae words as are used in State v. 
SAeWedfj/, [8 lowa, 477,] * * * but he adds: 'More especially will the 
death be murder.if it happens in the exécution of an unlawful design, whichj 
if not a félony, is of sp desperate a character that it must ordinarily be at- 
tended with great hazard to lif e, and, a fortiori, if death be one of the events 
within the obvious expectation of the conspirators.'" 

Now, reading from thé same author, 486, note, in the case of Euloff 
V. People, 45 N. Y. 213, a case tried before the courts in New York, and 
finally appealed to thé suprême court of New York; and the suprême 
court, in passing upon the question, said: 

"If the homicide was committed by one of several persons in the prosecu- 
tion of an unlawful purpose or common design, in which the combining par- 
ties had united, and for the effecting whereot they had assembled, ail were 
liable to answer criminally for the act; and if the homicide was murder, ail 
were guilty of murder, assuming that it was within the common purpose." 
"The évidence showed that the blow which caused the déâth was inflicted by 
one of thrée burglars while in the act of robbing the store; it was uncertain 
whether the accused actuàlly inflicted the blow, and thus the question was 
raised as to his responsibility for such an act committed by one of his eonfed- 
erates. There was évidence from which to infer a purpose on the part of the 
burglars of resisting to the death any one who should oppose them, and the 
charge of the judge that such such an illégal purpose must hâve been formed 
before the actual commission of the offense, although not necessarily at the 
time when the parties went ôut with the common purpose of larceny, is held 
by the court to be a correct statement of the law." 

Hère iâ a case that was passed upon years ago by the suprême court 
of Illinois, iû which a niimber of parties had burglarized a house in Chi- 
cago, stolen a lot of goods, and some of the parties— -whether they had 
been in the burglary or not they were not able to say — but some of the 
parties took thèse goôds ànd were etarting towards a fence-housewith 
them, — they callitin the citya "fence-house,"aplacewhere theyreceive 
stolen goods," — and while standing in front of that house unloading the 
goods they wère interrupted by a policeman, that some one of them shot. 
The cotiï't, in that case, said it was not the act of ail, because the fact of 
unloading thèse goods there at that place was not an act which naturally 
or reasonably ot probably in ils exécution would jeopardize human life; 
but if it had been an act that did put human life in danger, then the 
principles of law that I hâve given you would hâve been applicable; 
and hère is what the court déclares the law to be: 

" The principle which underlies and controls cases of this character is the 
elementary and very familiar doctrine, applicable alike to crimes and mère 
civil injuries, that every person must be presumed to intend and is accord- 
ingly held responsible for the probable conséquences of his own acts or con- 
duct. When, therefore, one enters into an agreement with others to do an 
unlawful act, he impliediy assents to the use of such means by his co-con- 
spirators as are necessary, ordinary, or usual in the accomplishment of an act 
of that character. But beyond this his implled liability cannot be extended. 
So, if the unlawful act agreed to be done is dangerous or homicidal in its 
character, or if its accomplishment will necessarily or probably require the 
use of force or violence, which mayjesult in the taking of life unlawfuUy, 
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èvery party to such an agreément will bé held criminally liable for whatever 
any of his co-conspirators may do in fuTtherance of the common design, 
whethei: he is présent or not." Lamb v. People, 2 Crim. L. Mag. 472. 

NoW, ybu pass upon the question as to whether or not the purpose to 
rob is a crime that is committed by force and violence, and when attempted 
the exercise of force and Violence is necessary to eonsummate it. That 
is one of the very ingrédients of that crime. Then, is it an act of that 
character which may resuit in the taking of life unlawfnlly, or which 
would be dangerous to life? If so, it would be homicidal in its character. 
Or would the accomplishment of that crime necessarily require the use bf 
force, and that force so used as to jeopardize human life? If so, it is the 
doing of an act that puts human life in danger, and which puts it in 
danger as a natural or probable or reasonable conséquence of the act 
agreed to be done. And I repeat again that if the évidence shows in this 
case that there was a purpose entered into by thèse two défendants, to- 
gether with Davis, to enter upon the crime of robbery upon Dànsby, or 
any of thèse parties at that jplace, — I say àny of them because Dansby 
had a right to défend the ôthers, or the others had aright to défend him 
as against a crime of that character,— if they had agreed to enter upon 
a crime of that kind, and had gone to the place where the attempt was 
made to commit it, and wère in the act of committing it, and in the 
course of the commission of that act some one of the party fired the shot 
which took the life of Dansby, that shot was the shot of ail; and in such 
a case as that, if the évidence shows that stâte of facts, you hâve that 
which shows préméditation, you hâve that which shows délibération, 
you bave that which shows a purpose that wàs conceived and maturéd 
beforehand, to do an act which was naturally and probably dangerous 
and deadly in its charactërj to take the property of thèse men, or of a 
man, froni Ms présence or from his person, by the exercise of violence. 
That is the crime of robbery. Now, the converse of that proposition I 
hâve given you as recognized by the suprême court of Illinois, and is 
justly recognized where the Unlawful act agreed to be done is not of â 
dangerous br homicidal character, and its accomplishment does not neces- 
sarily or probably require the use of force or violence which may resuit 
in the taking of human life unlawfuUy. No such criminal liability will 
attach merely from the fact of having been a party to such an agreenient. 
That would repadiate thé doctrine enunciâted in the bld English case, 
where a party went out to steal chickens, because the stealing of a 
chicken is not a thing that necessarily or naturally or probably, from 
the way it is executed, wôuld jeopardize' a human life. But if it is a 
demand made upon a person for his money, whether that demand is 
made in w'ords, or made by an act of violence, or attempted violence, 
that présents a state of case where the crime attempted is very différent, 
because in the fîrst case named (of the stealing of the fowl) the killing 
would be collatéral to thè purpose to steal, and in the case of robbery 
the killing is an act that riaturally and reasonably and probably springs 
out of the purpose to rob, and ail who agrée to enter upon that robbery, 
and who are présent at the place wheré it is being committed, or at* 
v.45F.no.l2 — 55 
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tempted to be committe4», y?hile the parties are in the act of committing 
it, they are aidmg, ànd assisting andiéounseling and abetting inits com- 
missioô, and are respoûsiblè for the crime growing out of that robbery 
which may resuit in the taking of human life. And I repeat that the 
façt that the robbery isbejngcommitted, and if a human life is taken in 
the commission of it, shows délibération, shows préméditation, shows 
that state of case that exhibits that it was thought of beforehand, so as to 
bring, into existence malice aforethought* That doctrine bas been recog- 
nized, when it cornes to, statu tory crimes, by ail the states, where they say 
by their respective statutes that hewho kills in an attempt to rob, to 
commit arson, to comm,it râpe, or burglary, or any of thèse high, crimes, 
is guilty ^f murder; that wbenever j;he proof shows that fact they but show 
a state of case that under the la,w.that is administered hère is a state 
of case which évidences deliberatix)n, préméditation, and shows the eX'-. 
istence of malice aforethought, and consequently the existence of murder., 
Now, that is the principle that bas been invoked ppon the part of the 
government. You are to take it; you are to find out what the truth of the 
case is, and ix) apply it tp |;hat truth that fits it. : If it, does not because 
that.jis nqt the truth of the case, that state of case is not made by the 
évidence; the prindplç beçom es, inapplicable. The pther principle in- 
voked is that thèse parties were atte;ï?pting to arrest thèse défendants for 
the sake of a reward. ; Now, there is a right in the hands of the citizen 
to make an arrest of a,nother citizen; but before that right can be executed 
certain conditions must be proven to exist. In the first place, it raust 
be proven that the parties sought to be arrested were guilty of a crime, 
Buch a? robbery. ïf the proof shows that prior to that time thèse two 
défendants, togetherwitb theother party, had been over hère and robbed 
iligsby, (this man whq ;testified herCj this witness who was hère,) that 
the crime pf robbery had been cominitted, that a crime had been com- 
juitted suçh as would givé.ft private citizen the right to arrest the party 
who had committed it, Ithat is the first proposition that must be proven 
to exist by the testimony before a private citizen can make an arrest 
even fora high crime, ^-that a crime such as he seeksto make the arrest 
for had been, committed by somç one. That must be shown as a prop- 
osition that is true. Then, that he who is seeking to make the arrest must 
hâve reasonftble ground to believe that the person he is seeking to ar- 
rest was the party who committed that crime. First, a crime must 
be shown to bave been committed. Then it must be proven that the 
parties who sought to make thp arrest had reasonable ground to believe 
that the parties they were seeking to arrest were the ones that committed 
that crime. If that setpf facts is proven, any private. citizen has a right 
to make the ftrrest,, That is the law, and it is the law that puts a power 
in the handsof the citizen for the protection of himself and other citizens. 
First, a crime mus^ be proven; Then the party sçeking to make 
the arrest mpi^t bave reasonable ground to believe that the person he 
is seeking ta arrest is the party who is guilty of th^t crime. If so, 
he can proceed to make the arreist. Now, a word as to the manne;; 
in which that power shall be exeçiited. , The kw deflnes the mannei; 
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that power shall be exercised as clearly as is possible to be dbne, both 
by officers and citizens, , AVhen a citizen seeks toi make an arrest, 
and the proof shows a crijmç bas been cominittéd, and the reàsonable 
ground to believe that the Jpàrty hé is seékirig to arrést is the one guilty 
of it, if it is possible ,tp do. sô with due regard to his own salety, hé is, 
required- to make himself known and his mission known, but he bas a 
right, juët àstheofficer bas, to stand upon the principle that heis to seek 
his own safety and his owri protection, and if, when^ he is seeking to* 
make the arrest or proceedifig to do so, the opportunity to make his mis- 
sion knOwn is eut off by a deed of actual or threatetaed violence upon' 
the part of the person hé is seeking to arrést, theri the fact that he doés 
not make known who he is and wbat his mission is before the party 
who cuts him ofiffrom the privilège or opportunity of making known 
his purposoj and who he is, does not deprive him of the right, if he is 
lawfuUy proceeding upon that mission, to stand upon the défensive and 
seek his own protection ail the time. If he is fired upon, or an attempt 
made to fire on him, when he bas that purpose in view, before be is en- 
abled to make the purpose known, he is thereby eut off from proclaim- 
ing his object by an act of violence or threatened violence, and he can 
stand upOni the défensive because he is in the right, he is in the exécu- 
tion of a la wful power; and he who so acts violently, or by such at- 
tempted violence, is to blâme. When he is seeking to exécute that 
power in that way under the facts I hâve enunciated, which give him 
the right to exécute the power, those who resist are in the wrong, and if 
they kill those who are seeking to arrest them, or any one of them, they 
are guilty of the crime of murder, if the party seeking to make the ar- 
rest is proceeding in the way I bave named, which is recognized by law 
as a légal and proper method of seeking to maké àû arrest. Now, that 
is the principle bearing upon that doctrine of the law that has been in 
voked in this case. You are to see whethér that is the state of case that 
exists hère. If so, you are to make the application of the principles of 
law to that state of case if it is proven. Now, again. There are two 
parties cbarged with this crime. It is necessary , therefore, thati should 
briefly give you the principles of the law showing how more than one 
person may commit a crime. I hâve âlready givén to you a state of 
case which shows how more than one person may commit it. When 
they bave agreed to enter upon the commission of a crime which neces- 
sarÙy or probably endangers bunian life in its commission, whenever 
they agrée to enter upon it, and do enter upon the commission of a crime 
of that kind, and are présent at the place in the exécution of the pur- 
pose of robbery, they are ail présent aiding and abetting in the act of 
killing, The law says that those who participate, those who with 
their own hands, or with his own hand, does an aCt which is a crime, 
that he is responsible for this act. It says further ail those who are 
présent at that place, and are participating in that which produces the 
resuit, whether the primfiry purpose was to bring abbut that resuit, oi 
the primary object waa to do something else which would naturally pro- 
duce such a résuit, are responsible. Ail persons who are présent at tha 
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time of the commission of a crime are principals, although only one 
commîtted the act, provided ail are proven to hâve confederated and en- 
gaged in a commoii design of which the perpétration of the crime is a 
part. I will read from 6 Crim. L. Mag. page 351, note: 

"Ail persons who are présent at the time of the commission of a crime are 
principals. although only ohe commîtted the act, provided ail are proven to 
hâve confederated and etigaged in a common design of which the perpétra- 
tion of the crime is a part. This doctrine of criminai combinatioiî is firmly 
established in our criminai jurisprudence, and the caseâ furnish numerous 
illustrations. Ail are held responsible,,because the will of each iudividual 
contributed to it; each intended that the. prime should be perpetrated. Thus, 
in Green v. State, [13 Mo. 383,] two confederated to commit a murder, Only 
ône did the killing. The ûther beihg présent, hé was held equally guilty. 
"What, in the sensé of the law, is meant by being présent, aiding and abetting, 
is thus statèd in Foster's Orown Law. That when the law requires the prés- 
ence of the accomplice at ,the perpétration of the fact in order to render him 
a principal it does not require a strict, actual, immédiate présence, such a 
présence as would make him an eye or ear witness of what passeth. Several 
persons set out together, or in small parties, upon one common design, be it 
murder or other felony, or for any other purpose unlawf ul in itself , and each 
taketh the part assigned him; some to: commit the fact, others to watch at 
proper distances and stations to prevent a surprise or tofavor, if need be, the 
escape of those who are more; immediately engaged. They are ail, provided 
thè fact be committed, in the eye of the law, présent at it; for it was made 
a common cause with them,,each man operating in his station at one and the 
same instant, towards the same common end, and the part each man took 
tended to give countenance, encouragement, and protection to the whole 
gang, and to insure the success of their common enterprise." 

So that ail those who are présent at the place where the killing trans- 
pired, either in the exécution of a direct purpose to kill, or in the exé- 
cution of a purpose to rob, out of the attempt to exécute which purpose 
grows a killing, then th^y a,re ail présent, provided they are there in pur- 
suànce of a preyious undersjlaiidîng to engage either directly or immedi- 
ately in the killing or iiithe act of robbing. Now, that, of course, im- 
plies a previous agreement eritered iiitb beforehand. That, as I hâve 
told you, is called a "conspiracy," an agreement either expressly or tac- 
itly entered info to commit an unlawful act', in this case to commit the 
crime of robbery. That, of course, can only be proven as a rule by cir- 
cumstances, because when it exista it is something that is confined to 
those who enter into if., They do not proclaim their purpose upon the 
house tops, they do not call in a number of jurymen to witness the act 
that they riaay pass upon it; they do not make it known to anybody out- 
side of the confédérales, —and the only way you can ascertain the exist- 
ence of a wicked undertaking or agreement such as is named a "conspir- 
acy" by the law, is to drag it to the light ôf day by circumstances. The 
association of the parties together, the fact of their participation in a 
common design, the fact of their being associated together at that place, 
and being there ail at tjiat time, arefacts and circumstances that may 
be taken into considération to ghow this undertaking that was entered 
into by them. It is not necessaryto show it was entered into by so 
many formai words. It may bé tacitly entered into. If a man, with 
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the understanding that another purposes to rob a third, joins him, goes 
to tbe place where the attempted robbery is made, and is there for the 
purpose of aiding him, he agrées to it just as much as though he had 
entered into an obligation in writing to assist him. It is an agreement 
in the law. That is the way you are to find it, by the relation that ap- 
parently the parties bear to each other, by their being there at the place, 
by their participating in the common enterprise, by their attempt to par- 
ticipate in the common enterprise. AU thèse things are to be taken into 
considération by you for that purpose. Now, it becomes necessary for 
the court to remind you of what figure thèse other crimes that bave been 
proven eut in the case. This crime of the robbery ôf Rigsby may be 
taken into considération by you in passing upon the question of the 
identity of the défendants. It is a compétent fact for that purpose. 
You will remember that the évidence shows that goods were found upon 
the person of one of thèse parties who was présent at this ferry when the 
killing of Dansby took place, that were sworn to by Rigsby as having been 
taken by the three parties, the man Davis, or Myers, and thèse two de- 
fendants, from bis store. That would be évidence that might be taken 
into considération with the statements of thèse colored witnesses, who 
were présent at the time, and undertook to point out and identify thèse 
défendants. That may be taken into considération for that purpose. 
If you believe in the theory that there was an attempt made to arrest 
upon the part of thèse' parties, and that the attempt was not made by 
thèse défendants together with Davis to commit a robbery upon them, 
then the fact that the robbery of Rigsby had transpired, and the rob- 
bery of Tayior and thèse other robberies that bave been proven before you, 
may be taken into considération to show that crimes haiid been comœitted 
that would give the citizen the right to make an arrest, provided there 
was reasonable ground to believe, in your judgment, at the time, that the 
parties they were seeking to arrest were the ones that had committed 
those crimes. They may be taken into considération for that purpose. 
You are not to consider thèse other crimes as make-weight against the 
défendants alone; that is to say, you are not to convict the défendants 
because of the commission of thèse other crimes. They were admitted 
for the spécifie purposes that I hâve named. They are not to influencé 
your minds so as to induce you to more readily convict them than you 
would convict them if the crimes had not been proven against them. 
That is the figure they eut. That is the reason they were admitted as 
testimçny before you. 

Now, gentlemen, I bave given you the principles of law defining this 
crime of murder. I bave given you the law telling you in what cases 
ail who are participants in the commission of some other crime would 
be held responsible for a murder growing out of that crime. If it is the 
crime of robbery that was entered upon, and they were ail participants 
according to the law I bave given to you making parties participants in 
that crime, in the attempt to consummate it, and while that attempt was 
being made, or the purpose was being executed, Dansby was killed, why 
the pistoi was held in the bands of ail, and the bullet fired from that 
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pistolorgari (jwhichôver it raay be) was tlie bullet of àîljaiidthey are 
a]l eqïially 'tesponsible in a case of that kind. You acô .to leàxn from 
tbis évidence what thetruth of tHe case is. You are thë jadges of the 
credibility of thé witnesaes. You ihavë positive eye-witnesses to tbis oc- 
currence, persons who were présent at the time it transpiréS, — at the time 
Dansby was shot. Yoù take the testimony of thèse witnesses; you see 
wheth'er it is reason'able, whether it is probable in its own light and in the 
light of the other évidence; and, as the facts were called out upon exam- 
ination of the w^itnesses by défendants' counsel, it is perfectly proper and 
r^ht when that is the case for you to take into considération the state- 
ments made by thèse witnesses at or about the time of tbis occurrence, 
either in contradiction of what they testified to upon the stand or in cor- 
robomtipQ of what they stated as witnesses, if they made the same state- 
ments upon the stand as made by them after the occurrence as to why 
or howthis thing transpired, why thèse always are proper, having been 
caUed ont in that way, to be taken into considération by you as corrob- 
orative facts of what they said upon the stand. If the converse is true^ 
and they made statements that were contradictory in substantial parts as 
to what the purpose of the parties was, and what they were doing at the 
time Dansby was killed, why you hâve a right to take that into consid- 
ération ascontradicting them. If j'ou are satisfied from the whole of 
this testimony beyond a reasonable doubt of the guilt of thèse défend- 
ants of the crime of murder, your duty is to convict; and, if so, you 
will convict them. You will say that " We, the jury, find the défendants 
guilty of murder as chài^ed in the first count of the ihdictment." If 
you are notso satisfied j thatis, satisfied beyond a reasonable doubt, your 
duty is to acquit them. And you mustbe satisfied beyond a reasonable 
doubt as to ail of them before you convict them. If you are not satis- 
fied as to aU, then your duty would be to acquit the one of whose guilt 
you are not so satisfied. 

Now a little further as to this rule that says you must weigh the cred- 
ibility of the évidence. : You must pass upon the a'mount of crédit you 
will attach to every fact. You must do that before you can say whether 
the facts are sufficient to prove a proposition is established as asserted. 
That requires you to look at the testimony of each and every witness in 
its own light, and in the light of the other facts. You consider the re- 
lation that the witnesses bear to the case, and the interest they hâve in 
the resuit of the case. If they are to be affected seriously by the resuit 
of the case, by the verdict, as is Stanley in this case, why then, in pass- 
ing upon Stanley's évidence, you are to consider that relation that he 
bears to the case. Thé highest interest and greatest interest a man 
bas in this life is the interest he bas in his own life. He will make 
a greater sacrifice to préserve that than hé will any other right that 
beïongs to him. That is human nature, applicable to ail of us. 
When you afe passing upon the testimony of a witness so sitn- 
ated as that his life is being weighed in the balance, if you would 
do justice, you must pass upon his statement in the light of the at- 
titude he bears; in the light of the interest he bas to make state- 
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ments of a certain character in the case; in Ihe light of the motive 
that may prompt him or influence him to make statements that would 
control y ou or influence your minds in hia favor. Now, you weigh his 
évidence in that way, and you weigh it again in the light of the other 
évidence in the case. If the other évidence contradicts him, why it 
weakens his évidence to the extent that you attach crédit to the contra- 
dicting facts. If it corroborate what he says, why it is strengthened as 
you may attach crédit to the corroborating facts. You will understand 
that under the law you are not to draw any inference against the other 
défendant, Boyd, because he did not go upon the stand. The law says 
that you shall not draw any inference against him for that reason. You 
hâve a right to draw an inference against a man if the proposition is rea- 
sonably established against him, or a presumptlon is created by other 
facts. If he has the means reasonably at hand outside of his own testi- 
mony of refuting that presumption and overthrowing it, and he does not 
do it, that créâtes a presumption against him, but he may go upon the 
stand or not, as he pleases. If he does not choose to go upon the stand, 
you cannot draw any inference against him because of that. What in- 
ferences you may draw against him must come to your minds from the 
other testimony in the case, and not from his failure to go upon the 
stand. Now, gentlemen, you will take ail this évidence, you will take 
thèse rules of law I hâve given you, and if, wben you bave considered 
the évidence, and found what you believe to be the truth of the case, 
and when you make the application of thè principles ôf lâw to thaï truth 
and that resuit is produced by that action on your part is a resuit that 
fastens upon your minds a well-grounded belief that there is guilt, and 
guilt of murder hère as charged, your duty would be a convict, because 
in such a case as that you as reasonable men outside of the jury-box, as 
reasonable and just and impartial citizens, looking into the truth or 
falsity of a charge preferred against another citizen, when the proof car- 
ried your minds that far, would believe the charge, and you would act 
upon that belief. That is what is said by the law to establish the case 
to such an extent as to satisfy the minds of reasonable men so that they 
are convinced beyond a reasonable doubt. That is what is meant by 
proving a case beyond a reasonable doubt. It does not mean to prove 
it beyond any doubt, that it must be demonstrated absolutely, so that 
there is so cavil or conjecture or surmise or no possible doubt that can 
be arrayed against the conclusion . There is no conclusion that a man ever 
arrives at that there is not some sort of doubt that may be arrayed against 
it. But reasonable men pay no attention to that kind of a doubt. They 
are not influenced by such doubts. They must be such doubts as that 
reasonable men permit their minds to be influenced by them. So, if Ihe 
case is proven so that it can be recognized and known by you as being es- 
tablished to that degree of moral certainty that you would be satisfied of 
the truth of it as citizens, if it is proven so that you can say that it is 
established beyond a real substantial doubt, your duty is to convict. 
If not, if there is a real substantial doubt of guilt in the case^ your duty 
is to regard that doubt, and act upon it, and acquit upon it. That 
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means a real; substantial doubtofguilt, flowingnaturallyandreasonably 
to your minds from the évidence in ihia case, viewed in the light of the 
laW that may be applicable to the truth of the case, and leaving your 
minds in that condition that yoii are not able to say you hâve an abid- 
ing conviction to a moral certainty of the truth of the charge. If your 
minds are in that condition, then there is no guilt established. If they 
are carried beyond that by the proof in this case, and by the law ap- 
plicable to the truth of it, then they are in the field of conviction and 
belief; then the case is established. 

I submit the case to you. It is one of great magnitude, great im- 
portance. I ask you to do that equal and exact justice that you are 
commanded by the law of your country, by the mandate of that law, by 
the oath you hâve assumed. I feel satisfied in submitting it that you 
will do that equal and exact justice that ought to be done by honest and 
impartial citizens, sitting in the jury-box. Gentlemen, you hâve the 
case. . 



United States v. Logan et al. 
{Cl/routt Court, N. D. Texas. Maroh Term, 1891.) 

i. CONSPIRAOT— To DePRIVB OB RiGHTS HELD UNDER THE CONSTITUTION AND liAMS OV 

THE TTnitbd States. 

TVhen a citizen of the United States is committed to the custody of the United 
States marshal or to a state jall by process issuing from one of the courts of the 
United States, to he held, in def ault oî bail, to await his trial, on a oriminal charge, 
within the exclusive jurisdiction of the national courts, such citizen has aright, 
under thé constitution and laws of the United States, to a speedy and public trial 
by an impartial jury, and, nntil tried or discharged by due process of law, has a 
riRht under said constitution and laws tp be treated with humanity, and to be pro- 
tected against ail unlawful violence, while he is deprived of the ordinary tneans of 
defending and protecting hiihself. 

2. MUBDEB— COMMrtTBD IN THE PEOSBOniION DP SCOH CONSPIRAOr— JnBISDIOTION. 

Persons who conspire to deprive citizens of such rights are ofCenders under Rev. 
St. U. S. § 5508, and if in the commission of such offense murder is coihmitted by 
them, are liable to be tried and pnnished in the United States courts for such mur- 
der under Rev. St. U. S. § 5509. 

8. CONSPIRACT — ACTS AND DECLARATIONS OP Co-CONSPIKATOB. 

Each co-conspirator Is liable for the acts and bound by the déclarations of hisoo- 
conapirators, done or said during the cohtinuance of the conspiracy, touching its ob- 
ject.and conduot; and it is immaterial at what time he joined the conspiracy, or 
whether he was aotually présent when the particular acts were committed. 

4 SaME^EVIDBNCE— AOCOMPLIOE. 

A conviction for conspiracy cannot be had on the uncorroborated testimony of a 
co-conspirator, nor can co-conspirators çorrohorate each other. 

6. Same. 

The fact that members of a conspiracy to offer violence to prisoners under arrest 
are in charge of them as deputy-marshals or guard does not lessen their guilt. 

6i Witness — CoNvioTED OF Inpamous Crimb. 

Persons convicted and pnnished for an infamous offense in the state courts are 
compétent witnesses in the United States courts, their credibility being a question 
for the jury. 

7. Rbasonab^e Docbt. 

Jurors are not at liberty to doubt as jurors if they would believe as men. 
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At Law. 

Eugme MarshxtM, U. S. Atty., and W. L. Cravjford, Spécial Asst. U. 
S. Atty., for the United States. 

Jérôme G. Kearby and Robert F. Arnold, for défendants. 

McCoKMicK, Z., {char ging jury.') The undisputed évidence in this case 
shows that a short time before the October term, 1888, of the United 
States district court for the northern district of Texas, at Graham, Ihe 
five brothers, Charles Marlow, George Marlow, Eph Marlow, and Alf. 
Marlow, citizens of the United States, and one Boone Marlow, were ar- 
rested on warraints issued by F. W. Girand, a commissioner of the ciri 
cuit Court of the United States for the northern district of Texas, on com- 
plaints made by E. W. Johnson, who was then acting and duly commis^ 
sioned and qualifiéd deputy United States marshal for this district, charg- 
ing said Marlows with an offense within the exclusive jurisdiction of thè 
courts of the United States. That at the October term, 1888, of the said 
United States district court each of said Marlows was indicted for offenses 
within the exclusive jurisdiction of the courts of the United States, and 
was held in eustody, under pfocess from the courts of the United States, 
in the cOunty jail of Youug county, of which one M. D. Wallace, then 
sheriff of Young county, was ex offido jailer, until they were enlarged on 
bail. That after their ehlàrgément on bail several of said Marlow broth- 
ers, with their mother and the familles of Alf and Charles Marlow, went 
to live and labor on a farm in Young county, about 12 miles from Gra- 
ham, known as the "Denson Farm." That on the 17th day of Decem- 
ber, 1888, the third day after Boone Marlow was enlarged, said sherift'i 
M. D. Wàllace, with one of his deputies, Tom Collier, went to the Den- 
son farm about noon to arrest Boone Marlow on a copias out of one of tlie 
State courts to answer a charge of murder. That the sàid Boone Mar- 
low, Charles Marlow, and Eph Marlow, with their mother and Alf and 
Charles Marlow's familles, were in the house occupied by them, at tbeir 
noon meal, when said Wallace ànd Collier approached said house, That 
as Tom Collier was about to enter the house firing occurred, and Sheriff 
Wallace was wounded. That thereupon Eph Marlow hurried to Gra- 
ham for a physician. That immediately a high degree ot excitement 
took possession of the minds of the citizens of Graham and of Young 
county. Eph Marlow was not permitted to return liome, but was put 
in jail, and a passe of citizens brought in Charles Marlow, George Marlow, 
and Alf Marlow, and put them in jail, and shortly thereafter the bail of 
each of said Marlows duly surrendered them before said United States 
commissioner, and were released from their bail-bond, and said Mar- 
lows, under process issued by said commissioner to the marshal of this 
district, were by said E. W. Johnson, deputy-marshal, as aforesaid, again 
committed to the jail of Young county in default of bail, to be beld to 
answer said indictments in the said United States district court. On the 
day of the wounding of Sheriff M. D. Wallace, Boone Marlow avoided 
arrest, and eluded the pursuit of the ofEcers and citizens, and was never 
afterwards' seen alive in Young county by those seeking his arrest. That 
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Sheriff M. D. Wallace died on the 24th of December from thé wound 
receivfid byiîaiai où jthe 1.7th of"^9..t!iïip.nth. Th.a]^ thereupon the four 
Marlows, then in cnstody as aforesaid, were çharged by complaint before 
a state examinijig niagistrate with Rn*oflfense agaipst the laws of the state 
of Texas, and were by the proper peace ofEcer of Young county brought 
from the jâil of Young county, where they werç being held as aforesaid, 
before said examinipg magistrate, and granted b^ij on said charge, and 
in default of bail were on this charge committed to the county jail of 
.Young county. ' That on the nightpf the 14th of January, 1889, they 
made tbeii: egcape from said jail, and were on the next day (15th) re- 
captured by the sheriff and his passe, and returned to said county jail. 
That on the night of the Ï7th of Januaryj 1889, a body of men, armed 
and:,partially disguisçd, gurrounded the steel cage in the county jail, in 
which the Marlows were confined, and threatened andpffered violence to 
the Marlows, and attempted to seize Charles Marlow. That on the night 
ofthe I9th of Japuary, 1889, said E.W. Johnson, acting, or assuming 
to act, as deputy-marshal as aft)resaid, ,topk actual possession and control 
of said fottr Marlows ai>d of twootheriUiùted States prisoners, W. D. 
Burkhart and Louis Clift, whO; were thepin custody with said Marlows in 
jail; the said Marlows at the time being chained, two and two together, by 
irons riveted around oijig leg of each,and achainfiecurelyifastened, coup- 
ling the two together. jW.D.Byrkhart and Louis Clift were fastened 
together inlike manner. That the six prisppers, thus ironed and chained, 
two and two together, wpre placed in pne hiaçk, an4 P. A. Martin was 
put on this hack unantpe;! tp drive iV Tjhat said; È. W. Johnson, with 
Sam Criswell, Marion Wrflace, aqd Jpi^n.B. Gir^n^, ail well armed, took 
another hack; and that Sflm Waggoner «nd Will HoUis, also armed , tpok 
a buggy; and the three yehicles thus iilled, and in close order, and in 
the order juat given, started, after darfe, but aboutor only a little before 
moonrise, towards Weathçrjfbrd, on theregular mail stage road from Gra- 
ham to Weatherford; and at a point jpst beyond Dry creek, and about 
two miles from Graham, a large number of men, armed and disguised, 
appeared in the highway, and, pjreaeoting their guns, commanded: 
"Hold upl" That the Marlow brpthfrs immediately dropped out pf 
the hack thftt they were ; ip, andireftching the other hack, procured 
arms, and bega,n to resist. the assailE^ntSi, That many shots were fired, 
andÂlf and Eph Marlow ïPere killed op the spot, and George and Charles 
Marlow and Louis Clift each severely woundedi. , AU of the assailants 
who were able to flee ,|ied, the deputy-warshal and his posse also fle^, 
and George Marlow, Charles Marlow:, Louis Cliftj and W. D. Burkhart 
alone remaiped.in sight, alive, with the dead bodies of Alf and Eph Mar- 
low, and of Sam Crisw^l, Bruce Wheelerj and Frank Harmeson. That 
by uiyointing the ankle of eaçh of their dead brothei^ George and Charles 
Marlow freed themselves flrom the dead bodies, and, gatbering sufficient 
arma and ammupition on the fieldofbattlq, they, with: Clift and Burk- 
hart, resumed: their seatgipi the haçkjthey had left^^pd made their way 
to Finis, asmall village jn the adjoining county of, Jack, jand pnlya ifew 
miles fromaaidDeDSOnCa'r^v: Here-they wnshackjied Clift and Burkhart, 
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and Burkhart left them, and then Clift and the two surviving Marlows 
made their way by early morning to the cabin of the Marlows on the 
Denson farm, then occupied by the mother of the Marlows, their wives, 
and their little children. That in a very short lime after the prisonersî 
left the jail word was brought back to Graham of what had occurred at> 
Dry creek, and runners were dispatched by Tom Collier, the then sheriff, 
to différent parts of Young county, to warn the people that two of the 
Marlows had escaped,and to summon the people to beon thewatch that 
night, and as many as could, and as soon as they could, tocometo Gra- 
ham , to organize for the capture of the surviving Marlows. A depaty- 
sheriff and constable were also dispatched at once to the neighbw3ring 
county of Jack to solicit aid of the sheriff of that county with à passe, to 
assist in recapturing said Marlows: that by noon the next day the sher- 
iff of Jack county, with a passe of 25 or 30 men, reached a point near the 
Marlows' cabin, where he found Tom Collier, (the sherifïof Young county ,) 
with at least twice as large a passe, gathered from Young county, and in 
position near the cabin of the Marlows. That the Marlows refused to 
surrender to the state ofBcers there présent, but declared their willing- 
ness to surrender to the United States marshal, W. L. Cabell, or bis 
deputy, Capt. Morton. That the sheriff of Jack county, as soon as he 
understood the situation, withdrew bis men, and retnrned to Jack county. 
That Tom Collier, sheriff of Young county, kept a guard passe near said 
Marlow cabin until the morning of the 22d or 23d of January, when 
Capt. Morton arrived from Dallas, and took charge of the two Marlows 
and Clift, and removed them to Dallas. 

In thia court it is the exclusive province of the jury to pass on and 
décide ail questions of fact, not only to judge of the credibility of each' 
witness and the weight due said witness' testimony, but to décide what 
ail the testimony permitted to go to you, taken together, proves as to 
the guilt or not of ieach of the accused. And you hâve to rely on your 
own memories as to the substance and particulars of the testimony, and 
act on your own impressions derived from the testimony considered, ex- 
amined, and weighed by you, guided by the rules of law appliœible 
thereto, as given you in the instructions of the judge presiding on the 
trial of the case. It is, however, in this court, the proviiice and duty 
of the presiding judge to give you the benefit and assistance of his sum- 
ming up or statement of the material features of the testimony. Such 
summing up or statement of the évidence by the presiding judge is not 
binding on you in the same manner that his instructions as to the law 
of the case bind you, but is only to aid you, and ieaves still with you 
entire freedom and a perfect obligation to décide for yourselves as to ail 
questions of fact inyolved in the case, and as to whether the guilt of the 
défendants, or of any particUlar détendant, is proved beyond a reasonable 
doubt. I bave stated at considérable length the facts which I consider 
established by undisputed testimony, and practically admitted, showing 
that a conspii^cy such as charged in the indictments did exist, and was 
attempted' to be executed by more than two persons, and leaving as the 
only really contested issue on this trial the détermination by you of tais 
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question of fact: Whether the défendants, or any of them, were parties 
to said criminal conspiracy and murder. On that question my view of 
tjie law has required me to admit to you a very wide range of testimony, 
and I will now, as clearly and as briefly as I can, but necessarily at 
considérable length, call yoiir attention to those featuresof the testimony 
which appear to me to bear on this contested and vital issue, embracing 
as incident thereto the questions of the credibility of the respective wit- 
nesses, and some of the circumstances of corroboration of those whose 
testimony is attacked. There is substantially no contradiction of the 
testimony tending to prove that the five Marlow brothers, Charles, 
George, Alford, Eph, (or Lewellin,) and Boone Marlow, lived, with their 
parents, a restless frontier life in Texas, the Indian Territory, the state 
of Colorado, and in the intermediate territory of New Mexico. That in 
1876 or 1877, they sailed from Corpus Christi, in Texas, to Tuxpan, in 
Mexico, where they remained seven months, and, returning by sea to 
New Orléans, went up the Mississippi and Red rivers to Shreveport, and 
thence to the Indian Territoïy. That after the death of their father a 
few years ago, and the marriage of three of the brothers, they still kept 
togeth«r, as one family, living with or near each other and with their 
mother, engaged in trading and driving stock, and in laboring at différ- 
ent kinds of work from time to time, until the arrest of four of them by 
E* W; Johnson, in the Indian Territoryj in August, 1888, when said 
four — Charles, Alford, Boone, and Eph — were brought to Graham, and 
put in the jaii of Young county. That very soon thereafter the reniain- 
ing brother, George Marlow, with the women and children of the famil}"-; 
abd what personal property they possessed, — some wagons, two mules, 
and about thirty-one horses,-^followed the arrested brothers to Young 
county, and, while attempting to negotiate for making bond for his 
brothers, was himself arrested on a complaint made by E. W. Johnson, 
and placed in Young county jail. That none of said Marlow brothers 
hiad ever been arrested on a criminal charge, or placed in any jail or 
other place of confinement, before this. That neither of them oflFered 
any résistance to the deputy-marshal arresting them, or made any effort 
to évade arrest or to escapè. That George Marlow was arrested without a 
warrant and put in jail the day befofe the complaint was made against 
him. That at the succeeding October term, 1888, of the United States 
court at this place, each of said Marlows was indicted separately, and 
some or ail of them were joined in another indictment for larceny of 
horses in the Indian country. That said cases were continued by the 
government at that term of the court. That subsequentlj":, and before the 
17th of Deeember, 1888, by pledging their personal property, the said 
Marlows ôbtained bail, and were at différent times discharged from cus- 
tedy^ That before the next term (March, 1889) of said court three of 
the said brothers had been killed, and the cases against them were dis- 
missed by the court on the suggestion of their death made by the dis- 
trict attorney; and, the cases against the other two coming on for trial, 
the government offered no proof, and the jury returned a verdict of not 
guilty, and thèse surviving two — Charles and George Marlow^were ac- 
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quitted and discharged. That none of the horses or mules brotight to 
Young county by the Mario ws has ever since that time been claimed by 
any one as stolén property. That on the Ist day of December, 1888, 
there was returned into the state district court for Wilbarger county in 
this state an indictment against Boone Marlow, charging him with mur- 
der, for the killing of one J. H. Holson, in Wilbarger county, about the 
15th of April, 1886. On this indictment there is a list of wituesses for 
the state in which appear, with a number of others, the names of E. 
W. Johnson and Sam Criswell, of Young county. 

Boone Marlow was the lastof the brothers released on bail in the cases 
in the United States court. He was released on Saturday, the 15th of 
December, 1888. The other brothers had settled, and were emplpyed 
as laborerSj-^some of them on the farm of 0. G. Denson, one of their 
sureties, abôUt 12 miles from Grahatn, and another (George) on a farnl 
eontrolled by Mr. Short, about 5 or 6 miles from Graham. And the 
testimony of George and Charles Marlow and of 0; G. Denson, taken tO' 
gether, tends to show that Boone Marlow, when he was released on bail, 
Saturday, the idthof December, wettt to the Short farm, whère George 
Marlow was living, and the next day went to the Denson farni, where 
the other brothers were living, and where bis mother was a,t that time; 
and that on Monday, the 17th of December, 1888, and about noon'ôf 
that day, George Marlow was on the Short farm, and Alford Mario* wàs 
at 0. G. Denson's house, several hundred yards from the Marlow bouse; 
and Boone Marlow, Charles Marlow, and Eph (or Lewëllin) Marlow were 
in the Marlow house, eating, or about to eat, their dinner, when Tom 
Collier, then deputy-sherifif, and Marion Wallace, theri sherifT, of Young 
county approached the Marlow house from the north side, which had 
no opening in it, and, separating, Tom Collier Went by a window on the 
west side, (and opposite the door,) at which he stôpped, alighted from 
his horse, looked lu, and exchanged some words of salutation with the 
three brothers who were in the house. Charles Marlow testifies that the 
three brothers had just seated themselves atthe table, which was by the 
window in the west side of the room, and opposite the door, with Lew- 
ëllin at thè side of the table, with his back to the door; Boone at the 
Bouth end of the table, next to a bed, which was in the south%eSt cor- 
ner of the room, and on which a Winchester rifle was lying; and Charles 
Marlow was at the north end of the table. That Boone, after the first 
salutation had been spoken, asked Tom Collier to come in and bave some 
dinner, to which Tom Collier replied, he was not hungry, aild Boone re- 
sponded, "Come in anyhow." That none of them had yet seen Wal- 
lace, or knew that he was anywhere near thèir house. That almost im- 
mediately after Tom Collier left the window he stepped into thé door 
with his hand on his pistol, drew it, and as Boone was rising from his 
seat at the table Tom Collier said, "Boone, I hâve come for you," ând 
fired his pistol. That Boone dodged down, snatched the rifle froin the 
bed, and as Tom CoUier stepped behind the door Boone fired at him 
through the door or jamb of the door, and jumped to the door hîmself, 
and fired a second shot, and Wallace fell on the porch Oùtside the door, 
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and ÇolliçF startedjjto, run. ; That Boone said he thougbt it was Tom Col- 
lier he 4red th^iSfiCopd shot at, and, with bis gun coyçring Tom Collier as 
he ran, told Ton? io;thrQw down his pistol, and corne back and wait on 
Wallace. That Cbarlie; had rusbed to the porcb, ând, taking hold of 
Wallace, squatted down^ and put. WaUace's bead on his,^ Charlie's, lap; 
dnd wben Toni Collier caipie back Boone gaid, "Toni, ^3^ou are the cause 
of tbis. You fireçi çn nae liko I was a dog;" and Tom said, " I know it, 
but let, us notsayanythingmoreaboutitj" wben Boone said, "loughtto 
jboot bim between the eyes." That Tom crouched down behind Charles, 
and asked Charles not to let Boone shoot bim; and tbat be told Boone 
oot to sbopt, and he took bis gun. oflf of Tom. O. G. Denson came up 
at about tbis tinae, and be testifies that he beard Boone Marlow tell Tom 
Collier tbat "you [Tom Collier] are the cause of tbis." Botb of thèse 
witnesses testify substantially tbat,they then took W^lace in the room, 
and put bim' on a pallet on the floqr, and that Wallace said tbat be had 
proper papers for tbe arrest of Booije Marlow, and told Mr. Denson: 
"To show you tbat I was justified in what I did, if you will look in my 
coat-pocket you.will find the co^jias for Bpone;" and tbat Denson then 
went outoi^ the pprch, where Wallace'e cpat had been bung up, wbere 
tbey took k.off of bim after he was shot, and in one of tbe pockets be 
(Denson) fpunc^ a bundle of papers», a. good large bundlp, tied up with a 
string, sev-eral tipies around.it; and on undoing tbis bundle and opening 
it and e^aminingtbe papers he fpui)^ the copias i'rom the district court 
of Wilbarger co^-nty for thC; arrest of Boone on the chaire of the murder 
of said J. H. Hp]son. Thèse iwitnesses both ; testify, substantially that 
tbey and the mother of the Marlow boys waited on Wallace, and did 
what tbey cojild to reJieve his pain, snd tbat LeweIJin Marlow came to 
Grabam for:a doctor.for Wiillace, and to let bis friends know be was 
shot Alford went for some neigbbors, and Tom Collier aiso left, and 
pretty soon, returped with a number of men, and among them Frank 
Herron, wbo wras a surety on some of the bonds of tbe Marlows, and wbo 
assumed, as such bail, togive tbetijiajl up to Tom Colber, to be returned 
tojail, that tbe bail migbtbe relfia.sed frointbeir bonds. 

The testiœony of several wilnessesi tends to prove thatit was on tbis 
8]i;irrendçr by tbejr bail that the fpvur, Marlow brothers were beld in jail 
ïjntil the 24tb of December, wben.tiiey were taken before the commis- 
rioner, a dischatge of the sureties entered on their bonds* and tbey re- 
commilted by said commissiooe^,. i Pete Haruiesop testifies that tbe 
|].ext day or within a day or twp after the buri^l of Sheriff Wallace, 
llr^pe Wheeler si^ked bim if be would join » mob to lyncb the Marlows, 
and, on bis relusing, had a protr^ted; conversation on tbe subjectf in 
y?b|çh this witness, remonstrated ^war!I)ly agaiost sai,d Wheeler going into 
gueh,a,yentvtre, Mrs. Lauderdale and her daughter, now Mrs. Simpson, 
)bt)t wbo was thew the wife.of SanjfCriswell, aad with ber said busbandj 
Sain Criswell, ^ppjthen living witbvjier piotlier, both testified substan- 
tjalij' tbat <^njpn,e; eyening ,betwiE|ç|i4he burial of Wallace and the mob 
at thejai], the e^^Pt pr more approjEiinate date of which tbey are unable 
now to fix, the, jdefendânt Eugène, Logan^ WiU Benedict, and William 
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WUlîama, ' coiBiHônly callèd "Bee Williams," were, with Saiia Criswiéll 
and th^e witnesses, in Mrs. Lauderdale's roomat hei' house inB'elkriap, 
and talking about the Marlows, when Sam Criswell spoke of their béing 
bad men, and their having tried to get awày, and to kill him and Ed 
Johnson, and said they ought to be killed, the last one of them, men, 
women, and children. Bee Williams said they ought to be mobbed, 
and that he was williiig to help mob theni at any time. Bill Benedict 
said they ail ought to be killed off; that if they were turned loose they 
would bum the town; and Logan said 'thé others had the Marlows down 
meaner than they were; that he thought the law should be let to take 
its Course, and allow thetn a fair trial; that if they had been as mean as 
the others said, thfeywould hâve killed Toni Collier, too, when they shot 
Wallace; that they coiild bave dône it. Thèse wîtnesses saw Eugène 
Logan after the fight at Dry creek, aâd he first told them that one of 
the Mfttlows, naming him, killed Sam Criswell; then in a second con- 
versation he told a diiEferent stôry about it; and in a third conversation 
he said be did not know who killed Cifiswell; he thought Criswell was 
killed before he (Logan) got back the/e; that he (Logafi) had rode ahead, 
as an adian(« guard, and had gone bèyônd where the môb âppeared a 
hundted yards or two, and when hé heard thtt 16ud talking he rode 
back and the firing had 'begun; that when be gOt-back he got dff bis 
horse, and dropped bis btîdle reins; that a maû commenced shootihg at 
hîmj-whom he took to be Charles MatlôW, and tihat hé (Logan) retutned 
the fiJ-e, and continued to are untii hé shot awày ail bis loads; that he 
stood with bis sidë to Chtfrlès Marlow, or to the man shooting at him, 
and the man shot at the feulk, was the way he'^escaped as well as he 
did, but that he was iv^ouiided, and bàd to get d'oWn and crawl off; that 
he raîsed himself up, and tried to rëlôad his pist61,'bùt could not, and 
that if he could hâve loâdëd it he thought hé Couîd bave killed ail of 
them from where he lay . Thèse witriéssès say that in conversation with 
them he complainéd of Ed Johnson^ and said if Ed Johnson had donc 
as Criswell tcàdhirh to do, that no one would havè been hurt but the 
Marlows; ihat Criswell bad told Johnson to ruft a rôpe through the 
shackles, and tie the ends of the rope to the brakebr to the bottom of 
the hack. Marion Lasater says that on the riight of thé tragedy, and 
early the next day, as oftën as three oi: four times, hë heard Tôth Collier 
say, or htord Will HoUîâ or Dick Gook or MarioU Wàllace say, in Tom 
Colliet's présence and heàring, that Logan was not' & guard. Several 
witnesses testify substantially that duriug that night and the dày foUow- 
ing, and while the beat was still up, they heard Tom Collier say, or héard 
others in his présence and hearing sày', that Logan Vas with the mob; 
and 0. G. Denson says that he heard Collier at that timé say that Lo- 
gan could not get out of it unless he died out of it; or run out of it; 
that he had the marks ôf iton him. • Gapt. Mortoii sàys that when he 
arrested Logan, soon after the fight, abd while Logan was still at the 
Woods Hôuse, confined by his wourids, Logan said: "Thisishard, to 
gO as a guard of thé prisoaers and get WOunded, ànd theii bé dirrested 
for it;" and that he, Morton, then went to Ed Johnson, wh<ï was still 
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confined to his house with his wound, and told Johnson what Logan 
said, and asked Johnson; "Ed, how is this?" and Johnson said: "It'a 
no such thing, Logan was not one of my guards." This witness, on 
cross-examination, says some référence was made to Tom Collier by John- 
son in this conversation, but he cannot now renaember that- Johnson said 
Logan was or might haye been one ol Collier'a guards. Four witnesses, 
— Burns, Spears, Charles Marlow, and George Marlow, — who were in the 
jail on the 17th January, 1889, wben the mob entered the jail, ail say 
that Logan was at that time with the mob, and partly disguised, and 
armed with a guii, ajid took a commanding and leading part in what 
was done and said on the^part of the mob on that occasion,, John Tay- 
lor and others testify to the levity Logan indulged in the next day when 
relating the occurrence at the jail on the night of the 17th January. 
Broiles and Kramer both say that Criswell had a brown horse at their 
stable, and that.late in the eveningof Saturday, the 19th of January, 
Criswell instruçted them to let Logan hâve his (Criswell's) horse if Lo- 
gan called for said horse; gjid Broiles testifies that afterdark that even- 
ing, Logan, in icompany with Bee Williams, did call for Criswell's horse, 
Williamsat sajne time calling for his, and both Logan and Bee Will- 
iams mounted and rode off together, going west on the road that goes to 
Belknap from Graham. ^im Duty says that he got to the scène of the 
battle aniong the first who went ©yt from town after word was brought 
in of, what had occurred on Dry çreek, and that in the pasture on the 
gputh side of the road he saw three horses — a grey, a sorrel, and a brown 
horse^standing together, a short distance inside of the Johnson pasture, 
and about 75 yards east of the gâte. Jle did not e?;amine to see whether 
they were hitched. When this witness saw thèse horses they were stand- 
ing facing towards the fence, iixe brown horse standing between the 
other two. The brown horse he.knew to be Sam Criswell's horse. It 
was his understanding that Bruce Wheeler's horsç was a sorrel, and he had 
heard that Frank Harmeson's was a grey. Both of the Marlows and P. 
A. Martin, who were in the front hack, and John Girand,,who was in 
the next hack, say they did not see any horseman in advance of their 
hftcks atany time, and they did not see any horseman ride up after they 
were halted by the mob, and none of them had any knowledge that 
Logan was at Dry creek afc ail, until he was found, severely wounded, in 
Johnson's pasture, first by P. A. Martin, and afterwards by others, who 
came ont after the news of the fight had reached town, and who helped 
him into a hack, and brought him to town. There is no conflict in the 
testimony to the effect that the scène of this tragedy was at a point im- 
mediately on the east bank of Dry creek on the Weatherford road in a 
lane between two pastures, which lane extends west towards Graham 
about one-half mile, and east along said road more than a mile; that 
the land inside the north pasture east of Dry creek is cleared and culti- 
.yated land, and there is no gâte at that point entering said pasture, 
while the land insidç the south pasture— the Johnson pasture — is at 
that point unçleared, and is covered with large trees and more or less 
underbru^h, and a few yards east of the battle-ground there is a gâte. 
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Much testimony in this case tends to prove that Bee Williams was a party 
to said conspiracy, and the witness Bailey Allen testifies that on the day 
preceding the night attack on the jail he observed Eugène Logan and 
Bee Williams standing on the east side of the public square, not far from 
the jail, and some distance from any occupied house, and apart from 
ail other persons, and apparently engaged in earnest private conversa- 
tion;, that during an hour or more, in the prosecUtion of his work, he 
passed them several times, and observed them each time in the same 
place, ftpd; similarly engaged, and that it so challenged his attention as 
to elicits frqni hira at that time the comment, "Something must be up." 

Thèse appear to me to be the leading features of the évidence relating 
to Lpgan's connection with the conspiracy. It would too greatly extend 
thi$ charge for me to give in fuU détail ail the évidence I hâve perinittçd 
you to: receive on this issue. Such a statement in full détail of ail the 
évidence, ifembodied in this charge, would tend rather to confuse your 
minds tban, aid you in digesting the proof. I repeat that what I 
havcihere said in regard to this proof is not to take the place of your own 
recoljections of the testimony of each witness, for as to ail thèse matters 
of ffict you are the exclusive judges. 

The proof clearly shows that Bruce Wheeler was a party to said con- 
spiracy, and was killed on the spot in the prosecution of said conspiracy, 
about two miles east of Graham, and not later than a few minutes after 
9 o'clock. The witness G. G. Joline testifies that near sundown of that 
.day ;he met Bruce Wheeler about six miles from Graham, going north 
on th.eiFarmer road; that he was acquainted with Wheeler; that he 
stpppediand had a conversation with him, and asked Wheeler where he 
>vas going, to whiçh Wheeler replied he was going up the country, or 
something to that efif'ect. The proof shows that Verna Wilkerson lives 
near the J'armer road, and about nine miles north from Graham. The 
witnesseg Burns and Spears testify that they recognized Verna Wilker- 
son in the mob that entered the jail Thursday night, (17th January,) 
only partially disguised by a knit cap drawn down over his forehead. 
The witness P. A. Martin testifies that he met Verna Wilkerson in 
the Johnson pasture, near the battle ground, and very soon after the 
firing ceased; that he (Martin") spoke to him, calling him Verna, and 
Wilkerson called the witness familiarly, "P. A.," as he generally did, 
and as many of his acquaintances do; that they had considérable talk 
together; that Verna Wilkerson said he thought he (Verna) got two of 
them (pieaning the Marlows;) that after Bee Williams rode off, and he 
(Martin) had given Logan some whisky, and relieved his suflering some- 
what, and he had seen the hack drive away with the sarviving prisoners, 
and everything had got quiet, he and Verna Wilkerson went out of the 
pasture into the road, and examined the dead bodies together; and that 
they remained in conversation together until he (Martin) thought and 
remarked that it was time they were coming out from town, when 
Wilkerson, who had large spots of black on each cheek and on his fore- 
heiid, said he had better go to the creek and wash his face, and left the 
W'itnçss, and went down the bank to where there was water in the creek, 
' " 'v.45F.no.l2— 56 
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àiid M'tness did not séé bim any more titttil after Mr. Du'ty and othera 
ariiyéd from towrl, wlïen, as hé aiid Mr. Duty were standing near the 
gaté,-^^Mr: Duty on the Wést side' of tW gâte and Mr. Martin nearly in 
the Mtë-ivays but neaifet the east Sidé 6f it,-'— Verrià Wilkerson tode eut 
of the paëtufe, passing between Martin and Duty, and; as herodàby/ 
sayitigî "Gôod evening," to Which Martin responded, "Good eveningj" 
andwi?th'oatfurthérwords,or stopping at ail, Wilkerson turned his horse 
to the eàst, and rode off in a brisk gallop in that direction. The witness 
Du'ty' téstifies that heand Martin were standing near the gâte at the time 
and in the rnanner statedby Martin, when a horsemau paSsêd- betweeri 
hîtiri àtid Màttin, and, tumingeast on the Weathetford road, imttiediately 
put hiis horsé in a gallop, and continuëdin a brisk gallop as far up the 
road as 'witnéés' noticed hiiii, — 40 or 60 yards; that he knew Verna 
Wilkèrsbû well, was faniiiiar with his gênerai make-up, and tolerably 
faiftiMr with his voice; that this horéfeman, as he rode by, said, "Good 
evéliîrife,";arid witness thin'ks "he suîtfed for Verna Wilkerson." He did 
nàt fëèogniie hiiù at the time, but frèm what he saw and heard of that 
hoTSëthan then he now believes it was Verna Wilkerson. Witness aisked 
Martin at the time if he knew that nian, and Martin said he did; that 
it Was'ic^e of the mob; and, being askéd again who the mah was, Martin 
sài'd 'hé Wôuld tell at thé proper time, Or: that was not the proper time to 
teilj'blit bëôkohed his hea:d north, and sâSd it was a fellow that lived up 
thé-cbuhll'y. Verna Wilkerson lived north from thëre; 

Mfsv Rièkniah téstifies that on the eveiiing of thé l'7th of January,. 
1889v'èhé Was àt Mrs. Wallaôe's, widow of Sheriff Wàllace; from soon 
aftét^'èiippet tïiîtil 15 tnînutes past 9 o'cloôk. That à few minutes be- 
fdré'S'ë'ctoçk'Tom Golliét càtae in, and told Mrs. Wallàce, calling hér 
" aùnt," thàt'he was nearly déad for sleep; that he had not slept any for 
foiir dâysî'ànd asked hér if she could let him havè à bed there that 
liigtit,' that hé Wanted tô go to sleep. Mrs. Wallace said hé could hâve 
a bed, but shé would like for him to step up to the jail, and see how 
Marioti (nàeaning the défendant Marion Wallace) is getting along. Tom 
Collier said Màrion was àll right, and hé wanted ta goto bed, but on 
Mrs. Wâllâée saying she wishèd he would first see about Marion before he 
laid do'wn hé wént out. The witness did not know whéther he went to 
the jail or tb thé lot where the horses were kept to put up his horse. 
That Sôon- after Collier left Sa,m Waggoner came and asked fot' Collier, 
aùd on bèing told that Cellier had just gone Waggoher too weht out, 
'havihg decliued to stop^ èayitog hé waiited to see Tom. Before Mrs. 
Rièkman wént home Tom Collier came back, and told Mrs. Wallace that 
-he coùlânot sïeep there that night; that he had to go Out àfter a fellow 
thàt faé-had beén wanting to get sonie time, named Vance} thàt he knew 
'«rherelie Ma then, and côiild get him, but if he waited mitil to-morrow 
it would be too late, for Vâhcé would be gone; havirig;Said this Collier 
-again léft. ■ Mrs. Rickman then lived. only a little way from Mrs. Wal- 
lace, àtiroés the street, anda little north of Mrs. Wallace. She saw that 
evening in Mrs. Wallacë's house and was introduced to three menwhorii 
she had néVer met befoïe. She saw several men out by the cistern, ànd 
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she thinks she saw others about the premiges, to th^ number, ail told, 
in and ont of the house, of 10 or 12 men. At 15 minutes past 9 her 
son came for her, and she remarked to bim, when she met him at the 
gâte ^.lîdstartéd home, that she did not understand what it meant, — 
there being so many men around there, — when her son said: "That's 
nothin^,,,ma. Don't you know they are guarding the jail?" The de- 
fendanl; Marion Wallace testifies that on the 17th January, 1889, he ate 
supper atthe usual hour at his aunt's, (Mrs. Wallace's,) where he boarded, 
and thinks John Levell, who also boarded there, ate supper with him. 
The witnesses Martin and A. T. Gay show that about ordinarj' bed-time 
on this nigjit, 17 th January, 1889, Sam Waggoner made a complaint 
by affidavit before Martin, the county attorney, against Jim Vance, who 
is shown to hâve been a lad about 16 years old, charging him with car- 
rying a pistol; and Martin prepared an information on said affidavit; 
and Waggoner got from the witness A. T. Gay, who was county and 
district court; clerk, a warrant for the arrest of said Jim Vance. The 
witnesses John Putman and his wife testify that at that time they lived 
«bout six miles from Graham, and about one mile from where the mother 
of Jim Vance then lived, and that about midnigbt on the night of said 
17th January Mrs. Putman (not then married) heard the sound of horse's 
feet, as if ridden rapidly,, approaching Mr, Putman's house, and come 
up to the gâte. That she ealled Mr. Putman, who was in another room, 
and he got up and brought the. men, who were Sam Waggoner and Tom 
Collier, into an adjoining room. That she did not see them that night, 
but could hear their talk, and learned from ihem on next moming that 
they had corne ont to arrest Jim Vance, but that they did not get him. 
She heard them say that night that they would hâve to be back in 
Graham the next morning by sunup. She prepared them early break- 
fast next morning, and they left about light- , Mr. Putman says that 
when he first met them they said they were cold, and wanted to warm; 
and he took them into tho kitchen, and started up the lire. That after 
they had sat a few minutes he asked them if they would not strip their 
horses; and put them up, and go to bed until morning. They said they 
would not take ofï their saddles; and he observed that their horses ap- 
peared to be warm, and one of them said he had lost his saddle blanket. 
That. a fçw days after that he asked Sam Waggoner, in town, if he found 
his blanket, and Waggoner said the blanket come up ail right. The 
witnesses :Walter Hamilton and Dick Smith testify that on the evening 
of the 1.6th January they saw Sam Waggoner and Tom Collier together 
atBrison, in Jack county, and that, while Tom Collier was gone to the 
botel to order supper, Sam Waggoner was talking to thèse witnesses about 
the Marlaws, and said there ought to be a mob gotten up to make way 
with them. Mrs. Elisabeth Mosely testides that at that titiie (17tb 
January); she lived in her house about 10 or 20 feet east of the YoUng 
county jîiil; that she was at her home that night, and her attention was 
attracted by loud talking in jaLl, and the working of the doors of the 
cages in the jail; that she usually retired about 9 o'clock, and thinks she 
tetirç(|i this night at her usual hpur; that she was in bed when her at- 
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tention was thus attracted, and thînks she had been asleep; that she does 
not know wbat tinie in the night it was, but thinks it was not long after she 
had retired. Charles Marlow and Burns testify that they saw and rec- 
ognized Sam Waggoner in the mob that attacked the cage ih the jail the 
night of the 17th January, Less Randolph téstifies that a short time 
after the Dry creek fight he rode with Sam Waggoner from somewhere 
near Graham, on the Belknap road, to Belknap, and on that trip Sam 
Waggoner told him ail about the mob at the jail on 17th, and told wit- 
ness that he, Sam Waggoner, was there. This witness says Waggoner 
also told him about the Dry creek fight, and said it was a good thing 
that Frank Harineson was killed, because he would hâve givën the whole 
thing away, Mrs. Lauderdale téstifies that a month or two after the Drj' 
creek fight she saw Sam Waggoner in Graham, and wantéd to know from 
him how Sam Criswell was killed, or who killed him; and that Wag- 
goner said that he could not tell her who killed Mr. Criswell; that if he 
had met her a day or two after the fight hecôuld hâve told her ail about 
it, but he said, "The way they hâve got thèse boys tied up now, I nevei 
can tell y ou." 

Miss Lizzie White téstifies that Sunday morniug after the Dry creek 
fight she heard Will HoUis say in the hôtel called the "Bell House," in 
Graham, that his buggy was stopped in the creek; that two brothers, 
whom he knew, were there, — the one on the one side of the buggy, and 
the other one on the other side; that he saw one of thèse brothers in 
Grahàra as he (Hollis) was coming to the hôtel; that when he (Hollis) 
saw his friends being shot down he wanted to fire into them, but they 
would not let him, and he (Hollis) thought it was very hard that he 
could not be allowed to help his friends. He said further that he did 
not believe there was any God, or he would not allow good m en to be 
killed in that way. JoeWhite's testimony is substantially to the same 
efPect. He says that Will Hollis appeared to him to be drunk when he 
was havitig this talk. 

Burns, Spears, Charles Marlow, and George Marlow ail testify that the 
défendant Diok Cook, known then to them by the name of Dick Perkins, 
but the same man as the défendant Dick Cook, had been a guard at the 
jail, and was well known by sight to ail of thèse witnessés; and they 
each testify that they recognized said Dick Cook with the mob that at- 
tacked the cage in the jail. Spears and Burns say that Cook at the time 
had on a khit cap, and that ail of the crowd except John Levell and 
Marion Wallace had on old clothes, or fancy and outre style of dress, by 
way of disguises; but that Dick Gook's face was not otherwise disguised 
than by the knit cap covering his forehead. The witnessés recognized 
him in the mob by a scar on his face, and by his having only three 
fingers on- one hand. 

Thé witnessés E. S. Gràhaniî Marion Lasater, John Taylor, F. W. 
Girand, and others testify to the existence of an appréhension hère on 
the part of many observant citizens that there was the possibility, if not 
a probability, of a mob being formed to lynch the Marlows. So much 
impressed with this appréhension was E. S. Graham that he, in com 
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pany with Mr. Ed Norman, went to the résidence of Commissioner 
Girand, at night, after Mr. Girand had gone to bed, and got him up, 
and expressed to him the fear that the prisoners might be attacked in 
the jail, and desired him to advise the deputy-marshal, so that proper 
précautions might be taken. The only cause known to any of thèse 
witnesses for thèse rumors and appréhensions of a mob was the shooting 
and death of the sheriff, Wallace. It is shown that the défendant Marion 
Wallaceis a nephewof the said sherifF, Wallace; that before Sheriff Wal- 
lace was shot the défendant Marion Wallace lived on his said uncle's 
farm, near Belknap; that after the death of SherifF Wallace and the ap- 
pointment of Tom Collier as sheriff, Collier appointed Marion Wallace 
deputy-sheriff, and he was much about the jail, and acting as such 
deputy-sheriff about the jail in relation to the custody of the Marlows 
and other prisoners. It is shown that John Levell had been Sheriff 
Wallace's office man and eollector of taxes for several years, (the sheriff 
being ex o^o collecter of taxes,) and was continued in the satne office 
hy Tom Collier when he became sheriff; that John Levell and Marion 
Wallace both boarded at the house of Mrs. Wallace, widow of Sheriff 
Wallace. Mrs. Rickman testifies to the solicitade Mrs. Wallace expressed 
about Marion, (mCMiing the défendant Marion Wallace,) and her repeated 
requests to Tom Collier on that evening to go to the jail and see about 
Marion. The witnesses Burns, Spears, Charles Marlow, and George 
Marlow substantially agrée in their testimony that on the night of the 
17th January, when the mob entered the jail, and first came up-stairs 
where the cages were placed, John Levell came first with the keys 
to the cage door, and opened the doors, and called Charles Marlow, and 
told him to corne out, that there was a man there who wanted to see 
him; and when Charles Marlow answered, "Who is it, and whatdoeshe 
want with me?" Levell replied, "I do not know, but come on out." 
That just then Spears told Charles not to go; that it was a inob; and 
•George Marlow told John Levell, "I did not think you woUld do this 
way. I hâve laid hère and begged you for water until ten o'clock at 
might, and you said the keys were at the office, but now you can open 
the cage for thèse fellows to kill us;" to ail of which John Levell said 
.nothing, but Logan said : " Shut up; John Levell is under arrest." That 
when one of the mob, not recognized by any of the witnesses, had stepped 
into the door of the cage, and been knocked down by Charlie Marlow 
with his fist, and had said to his fellows, " You must take me down from 
hère. I am bleeding to death," — some of the crowd pulled him out of 
the door. and they ail disappeared from the cage, and from the Sound 
■of their sîeps on the stairway thèse witnesses knew that some of the 
crowd, and possibly ail of it, went down-stairs. That very soon the 
mob came back up-stairs, and this time with Marion Wallace in the 
lead. That ail the prisoners except the four Marlow brothers were called 
-out of the north cage, where they had been ail confined together, and 
placed in the other cage. That Logan then told Marion Wallace tô go to the 
diorth cage, and bring Charlie Marlow out; and that Marion Wallace ad- 
-vanced to the door of the cage, but when he saw that Alford had the 
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pièce ofwater-pipe in his hand he stopped and said, "I am not going in 
thene-, tO be kîUed." Thèse witnBssès ail testify that no, violence was of- 
fejçed by any peréon in the mob to either John Levèll or Marion Wal- 
lace, »nd no threatening language was used to either of them; but both 
Johu Ijevell and Marion Wallace seemed to thèse witnesses to be acting 
with the mob, and ail one with it. Burns and Spears both testify that 
they were in the jail when Sheriff' Wallace was shot, and saw John Levell 
bring Lewellin or Eph Marlow to the jail on thatdayj thatEphobjected 
to being put in the cage without anything to sleep on or be on, and that 
John Levell, cursing him as he put him in the cage, said to Eph: 
"You don't need nothing. Go in there, and we will go and mob the rest 
of them;" and Burns says he saw Levell kick him as he put him in. 
The witness Moore testifies that in 1888 and 1889 he was sheriff of Jack 
county, and that on the night of the fight at Dry creek Marion Wallace 
and another man came to Jacksboro to get him to aid the officers of this 
county with a posse from Jack county; that he had no communication 
with theother man, but received the request and ail his information on 
the subject from Marion Wallace, and the impression he received, and 
on whieh he summoned his posse and brought it iiito Young county, was 
that the mob were friehds of the Marlows, and that àll the raen who were 
killed except the two Marlows were guards, and that he remained under 
this impression unti] after bis arrivai with his posse at the Denson farm, 
when Jim Duty inibrmed him of the teal situation, and he took his posse 
back to Jack county. Charles Auberg testifies that in January , 1889, he 
was a commissioned member of the state police, and that on Sunday, the 
day after the Dry creek fight,: hesaw Marion Wallace at the Denson farm; 
that said Wallace said he waâ going to take the Marlows out of their cabin ; 
that witness remonstrated with him, stating thesituation i'ully, and forbade 
it, saying to Wallace, "I hâve the. righttoibrbidit, and you knowit;" that 
Wallace was intensely excited, and said that Charlie Marlow had killed 
his uncle, and that he was determined to havexevenge, and would take 
them out; when the witness told him that he would; hâve tokillhimbe- 
fore he took the Marlo^vs out. The witness Perry Harmeson says that 
he is the father of Frank HarmeSonj who was killed in the Dry creek 
fight; that he was in Jacksboro the night of the Dry creek fight, and 
early the next uiorning he learned from Marion Wallace that his son 
Frank was killed j and the names of the others who were killed, and that 
Marion Wallace told him that his son and Bruce Wheeler and Sam Cris- 
well were ail guards, and were attacked and slain by the mob; that he 
came at once to Graham, and was greatly excited and highly indignant 
at the suddenness. aiid manner of his son's death, having lelt him in 
health at his(Frank's) bouse Saturday morning; that witness said pub- 
licly aiîd repefttedly on his arrivai at Graham that he had $1,000 or 
$10,000i that h^ would give for the capture of thoae; who killed his son; 
and that he continued talking that way, and feeling and thinking that 
way, until somç one, he thinks E. S. Graham, spoke to him, and let 
him know how it was. The witness A. B. Gant testifies that he was in 
Levell's office Monday after the Dry creek fight, and made some remark 
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to Levell about it that day, and Levell cursed and swore about it, and 
said that ail he regretted about it was that they did not Mil every one of 
the Marlows, and said the Marlows had threatened him and Tom Collier. 
Witness heard Levell say that they could not convict Charles Marlow on 
the proof that they had, and that, if they did convict him, the court of 
appeals would; reverse it, and instanced a caseinStephenscounty, where 
a boy was eonvicted for killing bis father and the court of appeals re- 
versed it. '. Witness heard this, when the naob was talked of, as reasons 
for the raob. The witness Lovejoy testifies that at sundown on the even- 
ing of January 19, 1889, he went into the sheriff's office, where John 
Levell was in the habit of reçeiving taxes, to pay bis tax. That he 
found qùite a crowd — 10 or 15, may be 18, men — in there. Of this 
crowd he knew John Levell, Robert Holman, 0. E. Finlay, and Frank 
Harmeson. The crowd were talking in a gênerai way. Witness did 
not gather what they were talking about, but knew therè was whisky 
there from the appearance of things, and some of them pretty well filled 
up with whisky when witness went in there; and witness, as he stepped 
up to pay bis taxes, said to the crowd, "Who was the man that paid for 
the whisky??': when Frank Hartneson said to him, "You ean bave some 
whisky if you want any. There is no trouble about that." Witness 
had no personal acquaintance with Frank Harmeson; only knew him by 
sight. And a few minutes after this Mr. Finlay said to witness, while 
still there in the room with the crowd, "You will hear something before 
morning;" and witness left in a few minutes. This was the last day for 
pàying taxes without a penalty. Levell was representing the sherifF as 
tax collector. He had a desk there. He received witness' tax. Wit- 
ness did not see him receive any other tax while there. He looked over 
ihe boôks and tax-rolls, and gave witness his receipt. When Finlay 
said to witness, "You will hear soniething before morning," he spoke so 
no one else heard it. 

A great number of witnesses bave testified for the défendants, but their 
testimony has been chiefly of an impeaching character, and I deem it 
impracticable and unnecessary for me to tax myself or y ou. with an at- 
tempted summing up of this mass df that character of testimony. It has 
been luUy presented to you by the very able counsel representing the 
défendants, and will doubtless substantially ail recur to you in your con- 
sidération of the testimony of the witnesses for the govemment, whose 
crédit, or the weight of whose testimony, this testimony of the défend- 
ants is offered to attack and destroy. And I again repeat that ail the 
testimony you, bave received during this trial is to be considered by you, 
and you are to rely iipon your own recollections and impressions of the 
testimony,. and to act on your own judgment of the proof as to ail ques- 
tions of fact involved in this trial. 

2. When a citizen of the United States is committed to the custody 
of the United States marshal or to a state jail by process issuing from one 
of the courts of the United States, to be held, in default of bail, to await 
nis trial, on acriminal charge, within the exclusive jurisdiction of the 
national courts, such citizen bas a rigbt, under the constitution and laws 



888 FEDERAL REPORTER , Vol. 45. 

ôf the Uuited States, to a speedy and public trial by an impartial jury, 
and, until tried or discharged by due process of law, bas the right undei 
said constitution and laws to be treated v?ith humanity, and to be prO' 
tected against ail unlawful violence, while be is deprived of the ordinarj 
means of defending and protecting himself, 

3. The laws of the United States provide that if two or more persons 
conspire to injure, oppress, threaten, or intimidate any citizen in the free 
exercise or enjoyment of any right or privilège secured to him by the 
constitution or laws of the United States they are guilty of an offensej 
and if, in the prosecution of any such conspiracy, any murder be com- 
mitted,: the offenders shall be punished (in the United States courts) for 
such liiurder with such punish.ment as is attached to the offensé of mur- 
der by the laws of the state in which the offense is committed. By " con- 
spire," as used in the law just given you, is meant to agrée with one an-. 
other to effect the unlawful object; to combine and confederate together 
to encourage, assist, and support each other in effecting said unlawful 
object. This agreement need not, and often is not, expressed in words, 
but is tp be gathered from the conduct of the parties to it. The offense 
of murder referred to is: "Where a person of sound memory and discré- 
tion ùiilawfully and feloniously kills any human being in the peace of 
the United States, with malice aforethought, either express or implied."" 
Malice aforethought is a deliberate intent to kill another unlawfuUy, and 
where the unlawful killing is done by the use of deadly weapons the law 
impliés malice, and where lying in wait or the existence of antécédent, 
grùdgesis shown, the présence of either of thèse ingrédients, accompany- 
ingfiuch unlawful killing, raanifests that the law ptonounces "express. 
malice." By the laws of Texas, ail murder committed with express mal- 
ice isinurder in the lîrst degree, and ail murder not of the first degree- 
is murder of the secon4 degree; and if the jury shall find any person 
guilty of murder they shall also find by their verdict whether it is of the- 
first or second degree. 

4. The proof in this case ail goes to show beyond any doubt whatever 
that there were more than two persons who assailed the prisoners at Dry 
creek on the night of January 19, 1889, and that said assailants had 
lain in wait on the highway for the hack containing said prisoners, and 
that the killing of Alf and Eph Mario w, under the undisputed circum- 
stanoes leading up to and attending their killing, was a cruel assassination, 
and murder in the first degree. , And the proof ail shows with equal 
clearness that the persons stopping said hack and assailing said prison- 
ers with drawn weapons had combined together to injure, oppress, threaten, 
and intimidate said prisoners, and to de prive them or some one of said 
prisoners of the right secured to them by the constitution and laws of 
the United States, — to a speedy public trial by an impartial jury, and to. 
bé protected from unlawful assault or violence while in the custody of 
the deputy United States marshal, under lawful process of the courts of 
the United States. 

5. The spirit of our laws is such that each particular one of thèse de- 
fendants ispresumed to be innocent until his guilt is established by prool 
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that shall satisfy your minds beyond a reasonable doubt; and the cer- 
tainty that a great crime bas been committed by some persons, and the 
circumstances of horror attending its commission, must not be permitted 
to bias your minds in weighing the proof which you are now to consider 
in order to détermine whether thèse défendants, or either pi them, were 
parties, or was a party, to said conspiracy. 

6. Each person who joins a conspiracy at any time, whether at its in- 
ception or after its inception, beeomes a conspirator, and liable for ail 
that is done at any time in the prosecution of the conspiracy to efféct its 
Tinlawful object. Each co-conspirator is liable for the acts, and is bound 
by the déclarations, of each of his co-conspirators, done and said during 
the continuance of the conspiracy, touching the object and conduct of 
the conspiracy. It is immaterial at what time he became connected with 
it,— whether at its inception or at the very instant before the full accom- 
plishment of the purpose of the conspiracy, or just before its final aban- 
donment, or at any intermediatetime; his connection with it at any time 
makes him liable for ail that has been done by any of his co-conspira- 
tors in pursuance of the conspiracy. 

7. But to establish the connection of either of the défendants now on 
trial with the conspiracy charged in this case such connection must be 
shown by other proof than the déclarations of others made out of the 
witness-box, and not in the présence of the défendant charged; and this 
applies as well to the déclarations of any one of the défendants, made not 
in the présence of the one whose connection or not with the conspiracy 
is being considered. Bach defendant's own déclarations, made at any 
time, and the déclarations of any other persons, made in his présence, 
are compétent to be considered in passing on the question as to whether 
said défendant was connected with said conspiracy. 

8. To establish the connection of a particular défendant with the con- 
spiracy it is not necessary that there should ever hâve been an explicit 
agreement by him to form the conspiracy, or to join it; nor is it essen- 
tial, or often possible, that direct proof should be made of his connection 
with it. : In cases like this — prosecution for criminal conspiracy — 'the 
connection of particular individu'als with the conspiracy must almost 
always be extracted from the circumstances connected with the transac- 
tion which forms the subject of the accusation. It is as compétent to 
prove such connection by circumstances as by direct évidence. But thèse 
circumstances must each be proved to your satisfaction beyond a reason- 
able doubt, and the circumstances thus proved must be such that, when 
thej are ail considered together, they satisfy your mind beyond a rea- 
sonable doubt that the said défendant co-operated with said conspiracy. 

9. You are the exclusive judges of the crédit to be given to each wit- 
ness, and of the weight of his or her testimony. The government has 
introduced two witnesses who are shown to hâve been heretofore con- 
victed of offenses, and punished by imprisonment, — one in the county 
jail for six months, and the other in the state penitentiary for two term's 
of two years each. They are compétent witnesses, but the matter of 
their respective convictions and sentence is to be considered by you in 
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determining what crédit you should give them as witnesses, and what 
weight j'ou will allow to their testimony. 

■ 10. There is proof tending to show that <wo of the witnesses for the 
govemment, P. A, Martin and E. W. Johnson, were connected with the 
said conspiracy; and if you believe from the proof that either of them 
was a member of the conspiracy you should receive his testimony with 
great caution, and should not convict either of the défendants on his un- 
supported testimony, — that is, unless you believe, that as to said défend- 
ants' connection with the Conspiracy said testimony is corroborated by 
other évidence in the case. . They cannot for this purpose be considered 
to corroborate each other. 

11. There is a direct add sharp conflict of testimony in this case, and 
much proof has been given you which could not be embraced in my 
summing upy offered. by each side,-^-the government's and the défend- 
ants', — tending to discrédit the witnesses offered by the opposing side, 
ail of which you are to consider in weigh'ing the évidence of the wit- 
nesses attacked, and give such weight to it as in your judgment it should 
receive. Like as aU reasonable men in the ordinary walks of life do, 
you should in this case judge of the testimony of each witness by the 
manner in which it is given; the opportunity of the witness to know the 
matters to which he déposes; the consistencyof his testimony with itself 
and with ail theknown or otherwise fully proved facts of the case; the 
manner in which he stands the crucial test of cross-examination; his re- 
lation to this case as a party défendant, or his relation to any of the de- 
fendants, or to any of the witnesses, or to the transaction out of which 
this case grew, as well as the évidence as to his gênerai character and 
standing; and thus détermine for yourselves as to each of the witnesses 
the extent of the crédit you should give to his testimony. 

12. If, from a considération of the whole proof in this case, you are 
satisfied heyond a reasonable doubt that such a conspiracy as is charged 
in the indictments did exist, and that in the prosecution of said con- 
spiracy the conspirators, or a part of them, in pursuance of sajd conspir- 
acy lay in wait for said prisoners, and assaulted them by presenting 
■ against said prisoners deadly weaporis, and that said assault resulted in 
the death of Alf and Eph Marlow, as charged in said indictment; and 
you further, from the proof, believe- beyond a reasonable doubt that 
either one of the défendants now on trial was connected with the said 
conspiracy, — ^ybu should find that one guilty of conspiracy as charged 
in the indictment^ and of rtiurder committed in the prosecution of said con- 
spiracy. If the proof so satisfies you that two or more of the del'endants now 

, on trial were conùëcted with said conspiracy, you should find said two or 
more guilty. And if it so satisfies you as to each of the défendants now 
on trial, you .^lioilild findall of said défendants guilty as charged. If you 
are not satisfied from thé proof beyond a reasonable doubt as to any cer- 
tain one of the défendants being connected with said conspiracy, you 
must acquit that certain one. If you are not satisfied beyond a reason- 
able doubt that any certain two or more of the défendants now on trial 
were connected with said conspiracy, you must acquit said two or more 
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of the défendants. And if you are not eâtisfied beyond a reasonable doubt 
that either one of the défendants now on trial was connected with said 
conspiracy you must acquit ail ofthem. , 

13. If, from the proof, you believe beyond a reasonable doubt that 
the défendant Eugène Logan was at any time connected with said con- 
spiracy, or, knowing that said conspiracy existed, acted with the con- 
spirators, or gave to any ofthem information, or counsel, or advice, or. 
encouragement, or assistance connected with the said conspiracy, the fact 
(if it be the fact) that he accepted the position of a guard would not 
lessen his liability or bis gûilt. 

14. If from the proof you believe beyond a reasonable doubt that 
either of the défendants Marion Wallace or Sam Waggoner or Will Hollis 
was at any time connected with said conspiracy, or, knowing that said 
conspiracy existed, acted with the conspirators, or gave to any ofthem 
information, or counsel, or advice, or encouragement, or assistance con- 
nected with said conspiracy, the fact that he went with said prisoners as 
a guard would not lessen his guilt or his liability to punishment. 

15. If from the proof yoù believe beyond a reasonable doubt that the 
défendant E. W. Johnson was, connected with said conspiracy, or, know- 
ing that it existed, colluded with the conspirators, or gave to any of 
thera information, or counsel, or advice, or encouragement, or assistance 
of any kitid in the prosecUtion of said conspiracy, the fact that he was a 
duly-authorized deputy United States marshal at the time, and as such 
had said prisoners in his custody under lawful process, would not lessen 
his guilt or his liability to punishment, or lessen the guilt and liability 
to punishment of any other party to the conspiracy. 

16. The rule of law which clothes every person accused of crime with 
the prèsumption of innocence, and imposes on the government the bur- 
den of establishing his gUilt beyond a reasonable doubt, is not intended 
to aid any one who is in fact guilty of crime to escape, but is a humane 
provision of law, intended, so far as human agencies can, to guard against 
the danger of any innocent person being unjustly punished. And you 
are instructed as a matter of law that in considering thjs case you are 
not to go beyond the evidencîe to huntup doubts, normust youentertain 
such doubts as are merely chimerical or conjectural. A doubt, to justify 
an acquittai, must be reasonable, and it must arise from a candid and im- 
partial investigation of ail the évidence in the casé; and unless itissuch 
that, were the same kind of doubt interposed in the graver transactions 
of life, it would cause; a reasonable and prudent man to hesitate and 
pause, it is insufRcient to authorize a verdict of not guilty. If, after 
considering ail the évidence, you can say you bave an abiding conviction 
of the truth of the charge, you are satisfied beyond a reasonable doubt. 
It is the law that the doubt which the juror is allowed to retain on his 
mind, and under the influence of which he should frame a verdict of not 
guilty, must always be a reasonable one. A doubt produced by undue 
sensibility in the mind of any juror in view of the conséquences of his 
verdict is not a reasonable doubt, and a juror is not allowed to create 
sources or materials of doubt by resorting to trivial and fanciful supposi- 
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tions and remote conjectures as to possible states of fact differing from 
that estâblished by the évidence. You are net at liberty to disbelieve 
or doubt as jurors, if from the évidence you bolieve as men. Youroath 
imposes on you no obligation to doubt when no doubt would exist if no 
oath had been administered; but, on the contrary, your oath does im- 
pose on you an obligation not to doubt whenever no doubt would exist 
had no oath been administered. 

17. Tbere are in this case five différent indictments, each containing 
more than one count, and some of them containing numerous counts, 
but, taken ail together, they charge substantially only two offenses: 
Mrst. That the défendants no w on trial, with certain others named in 
the indictments, and still.others to the grand jurors unknown, conspired 
to injure, oppress, threaten, and intimldate the citizens of the United 
States named in said indictments in the free exercise and enjoyment of 
the right secured to them by the constitution and laws of the United 
States to be protected from ail unlawfui violence while in the lawful eus- 
tody of the ofEcers of the United States on" a criminal charge, and to 
hâve the benefit of a speedy public trial by an impartial jury. Second. 
That in the act of carrying out said conspiracy, said conspirators cora- 
mitted the capital felony of murder, as charged in the indictments. The 
défendants may be found guilty of the first of the above charges, and not 
guilty of the second, or they may be found guilty qf both, or not guilty 
of either, according to your vievi^ of the proof. But they cannot be found 
guilty of the charge of murder unless the proof shows they were partie» 
to the conspiracy. It is entirely immaterial and whoUj' unnecessary for 
you to know or find what one or ones of the conspirators fired the fatal 
shots that killed Alf Marlow and Eph Marlow. Each person shown by 
the proof beyond a reasonable doubt to hâve been connected with said 
conspiracy is guilty of their murder, whether such person was at the 
Dry creek fighf or not. You will be careful to so frame your verdict as 
to show clearly what you find in référence to each one of the défendants 
now on trial, naming each one of said défendants in your verdict. In 
this court the jury do not assess the punishment, the law devolving that 
duty On the trial judge in every case of conviction; the office of the 
jury being only to find and show by their verdict whether the défend- 
ants on trial are guilty or not, and, if guilty in this case of the charge of 
murder, to show by their verdict the degree of the murder. If you find 
the défendants now on trial, or either of them, guilty only of conspiracy, 
as charged in the indictments, your verdict as to such défendants or dé- 
fendant should be substantially in this form : 

"We, the jury, in Consolidated case number 34, the United States against 
Eugène Logan and others, flnd the défendants (naming each so found) guilty 
of the conspiracy as charged iu the Indictments. And wé further find said 
défendant not guilty of the murder charged in said indictments." 

If you find the défendants now on trial, or either of them, guilty both 
of the conspiracy and of the murder charged in said indictments, the 
form of your verdict should be, in substance: 
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"We, the jury, in Consolidated case number 34, tlie United States against 
Eugène Logan and others, f5nd the défendants or défendant (naniing each so 
found) guilty of the conspiracy as charged in the indictments and of murder 

in the degrt-e, (naming the tirst or second degree as you may flnd itto 

be, ) as charged in the indictments." 

You perceive that you may find separate and distinct verdicts as to 
each of the défendants now on trial. If you acquit the défendants, or 
either of them, of both charges, your verdict as to such défendants or 
défendant should be: 

" We, the jury, flnd the défendants (naming each) not guilty." 



Verdict: "Guilty of conspiracy, as charged, as to Eugène Logan, Sam 
Waggoner, and Marion Wallace; not guilty as to others on trial." 



SOTJTHWESTERN BeUSH ElECTRIC LiGHT & PoWER Co. V. LoOISIANA 

Electric Light Co, et al. 
{Ciraudt Court, E. D. Louisiana. April 18, 1891.) 

Patents ton Intentions— Infbingement—Injunotion—When Denied. 

A preliminary in^unotion will not be granted pendente Vite to restraiu an electrio 
light Company, whioh is extensively engaged in the business of lighting the streets 
and other public and private places in a large city, from using certain pateoted 
lamps, when it appears that oomplainant is insolvent, without any plant or property 
of any sort, and unable itself to conduct the business of lighting, so that the injunc- 
tion would greatly inconvenience the public, and seriously injure défendant, which 
wonld hâve to take ont the lamps and substituts others, not so well adapted to the 
purpose, while it would be of no benefit to oomplainant. which is protected by de- 
fendant's ability to respoud in damages should the infringement be established at 
the final hearing. 

In Equity. 

. J. R. JBeckwith, H. L. Lazanis, and Kerr & Curtis, for complainant. 
R. S. Taylor and Farrar, Jonas (& Kruttschnitt, for défendants. 
Before Bardée, Circuit Judge, and Billings, District Judge. 

Peb Cctriam. The complainant has brought suit against the Louisiana 
Electric Light Company for infringement of patent 219,208, which was 
granted to Charles F. Brush, September 2, 1879, for certain new and 
useful improvements in electric lamps; the improvements consisting in 
a device for, burning two pairs of carbons successively in one lamp by 
automatically translerring the luminous arc from the pair first lighted 
when burned out to a second and fresh pair. The lamp, with the im- 
provement, is known as the "Double Carbon Lamp," and is in nearly 
uni versai use for all-night lighting of streets and public places. A single 
pair of carbons will last only about seven hours. By the use of the 
patented improvement light is maintained throughout the night without 
renewing the carbons, as would otherwise be necessary. The case now 
comes.before the court in a motion for preliminary injunction, and shows 
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that theBrush Electric Company, having acquired from Charles F. 
3Bi<;(çlî',tlid exclusive license and' Coiitrol to the pateniàforesaid under a 
Çi9^îiî^çt which gave it the sole and exclusive right to manufacture, sell, 
rent, use, or otherwise dispose of the apparatus descrihed in and covered 
by said patent throughout the whqle of the United States, executed to 
the complainanii an exclusive license and right to rent, sell, and use the 
invention in the etate of Louisiana; that the défendant has infringed the 
said patent; that the Brush Electric Company has l^come hostile to 
the complainant, an4 déclines to join in the action, and is therefore 
made a défendant. ïlie Brush Electric Company is an Ohio corpora- 
tion. , It has not been served with process in this cause, nor does it ap- 
pear.' The patent has been sustained upon final hearing in the sixth 
and seventh circuits, and preliminary injunctions against infringers hâve 
been granted in several cases not 5'et heard upon the merits. The 
Louisiana Electric Light Company, the only défendant before the court, 
does not contest the validity of the patent, nor deny the infringement 
charged. It, however, opposes the.granting of the preliminary injunc- 
tioii àskèd for. 

1. It is urged that the neccssary parties are not before the court to 
authorize the granting of an injunction. It is contended (a) that the 
complainant is a mère licensee, and cannot maintain a suit for infringe- 
ment unless the owner of the patent is joined as complainant, or at least 
is before the court; and (6) that the license given by the Brush Electric 
Company to the complainant has been revoked and annulled, according 
to the terms thereof, by the parent company, and thé complainant no 
longer has any rights whatever in the patent. 

2. It is urged that the injunction should not be issued because of the 
inconvenience to the public necessarily resulting, and the hardship thereby 
unnecessarily imposed upon the défendant company, the patented im- 
provement being but a trifiing part of the costly machinery composing 
a large and extensive piant. 

3. It is said that the injunction should not issue because the com- 
plainant has been guilty of lâches in asserting its rights. 

Thèse questions hâve been elaborately argued both orally and by brief, 
and bave been given careful attention. \Ve find it necessary at this 
stage of the case to décide only as to whether the preliminary injunc- 
tion should issue on account of the public and private inconvenience 
necessarily resulting. It appears by the afBdavits and exhibits that the 
Southwestern Brush Electric Light & Power Company was organized in 
the year 1881, with a capital stock of $300,000, for the purpose, among 
other things, of supplying the "cities, towns, and parishes or counties in 
the States of Louisiana and Mississippi, or either of them, and the streets, 
public buildings, hôtels, mills, factories, stores, and houses therein with 
light under the varions inventions or letters patent known as the ' Brush 
Electric Light;'" that itthereafter entered into a very oherous contract 
with the Brush Electric Company of Cléveland, Ohio, by which for the 
varions patents, including the one herein sUed on, it assigned and con- 
veyed to the said Brush Electric Company 48 per cent, of its capital 
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stock, and 48 per cent, of any increase of stock thereafter, and agreed 
that the dividends. on said 48 per cent, of stock should be 48 per cent, 
of the net earnings, (no part of the eame to be used for account of or 
fçir extension of business,) and assumed other burdensome obligations. 
The remaining 52 per cent, of stock was subscribed for by individual 
parties, and appears to bave been paid up in fuU in cash. The company 
^tablished works, with expensive machinery, secured contracta for 
lighting streets and public places, and entered upon business according 
to thepurposes of its charter. Business was carried on under difficul- 
ties and without favorable résulta until 1888, when, the company being 
involved in controversies with the parent company, and overwhelmed 
with debt, failed. Its property was seized under exécutions issued oh 
large judgments against it; and everything it had in the way of plant, 
niâchihery, kmps, wlres. etc. , was sold out, leaving the company com7 
plelely stt0.nded, with a large indebtedness still hanging over it. Dur- 
ing itâ active opérations it introduced, and at the tiroe the company was 
closed out there was in use in the city of New Orieans, a large number 
of double^carbon lamps of the kind covered by the patent in issue in 
this case, which lamps, passing through various hands after having beèn 
sold by the marshal, capie to aiid'are Qow in the possession and use of 
thé défendant company, and coiistitute about one-sixth of the double- 
carbon lamps now used by the défendant company. At this hearing 
the çomplainant company is an insol vent corporation. It has no light- 
ing stations, no dynamos, no lamps. no lines, no franchises, and no money 
to procure any of thèse things. If the city of New Orléans were buried 
in darkness it could not furnish one electric spark to help light it. The 
afBdavits show that the défendant, the touisiana Electric Light Com- 
pany, is extensively engaged in the business of supplying electric light 
to the city and citizens of New Orléans; that it has in opération for that 
purpose a central station, côntaining about 80 arc-lighting dynamos, 
propelled by engines of over 4,000 horse power, about 1,600 arc lamps, 
and over 200 miles of Une wire. It is lighting the streets and wharves 
of the city by contract with the municipal authorities, and hôtels, the- 
aters, and: places of business, by contract with private consumers. In 
ail itë arc lights which run ail nîght it uses double-carbon lamps. The 
said company has a paid-up capital stock of $500,000, and a plantwhich 
cost over $800,000. Its solvency at présent, and its future ability to 
respond for any damages growing out of the infringement complained 
of, is unassailed in this case. An injunction, as asked for, would, tem- 
porarily at leaBt, until substitutes could be supplied, compel the défend- 
ant to stop business, breaking its contract with the public authorities as 
well a^.with private consumers, to the great injury and inconvenience to 
ïhe public. Further than this, it appears that, even if the défendant 
company could continue to carry out its contracts and furnish light to 
the public by substituting single lamps lor double lamps, still the in- 
convenience and injury to the public would be great because of the poor 
service wlnlC; making such substitution, and thereafter while trimming 
thp Iftmpç in the middle of the night; and the inconvenience and injury 
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to thé' public would be enhanced on account of the dangei' necessarily 
resiïltiûg to the agents engaged id the nightly duty of trimtning the 
làmps while the conducting wires are heavily chargea with electric cur- 
retitSi The case présented is thus one where the benefit to the com- 
plâinant is doubtful, and where the injury to the public and the défend- 
ant is certain. The rules governing the discrétion of the court in grant- 
ing or refusing injunctions in cases similar to the one in hand are well 
stated in Robinson on Patents, § 1200. We quote as follows: 

"Eeasohs for withholding an injunction may also be found in its probable 
éffect, if granted, either upoii the Interests of the plaintiff or those of the de- 
fendant or the public;" citing Hat-Sweat Manvf'g Co, v. Davis Sewing- 
Mach. Co., 32 Ped. Kep. 401 ; Covert v. Curtis, 25 Ped. Eep. 43; Irtoin v. 
Z>ow, 4 ri8h. Pat. Cas. 359. 

"Wbere the injury to the défendant would be out of ail proportion to the 
beneât accruing to the plaintifl, or where the invention is a part only of some 
wider process or device whose use is esseùtial to the business of thè defend- 
àiit, and whose abandonment must prove the ruin of his enterprise, the court 
may, if he is responsible, or tenders compensation to the plaintiftj refuse to 
interrupt his opérations until the necessity therefor is made apparent on the 
final hearing;" citing Hoakholzer v. Eager, 2 Sawy. 361; MpCrarp^ v. Canal 
Co., 5 Ped, Bep. 367; Potier v. Whitney, 1 Low. 87; Morris v. Mamifaotur- 
ing Co., 3 Pîsh. Pat. Cas. 67; North v. Eershaw, 4 Blatchf. 70; I>ay\. Can- 
dee, 3 Pish. Pat. Cas. 9; Swift v. Jenks, 19 Ped. Kep. 641; Guidet v. Palmert 

10 Blatchf. 217. 

"If the cessation of the alleged infringing acts would prove injurious totha 
public, whose safety or convenience dépend upon the use of the invention by 
the défendant, this likewise constitutes a suflâcient reason for the déniai of 
the application;" citing Bliss \. City of Brooklyn, 4 Pish. Pat. Cas. 596; 
Blake v. Greentmod Cem$tery, 14 Blatchf. 342; Ballard v. Pittsburg/i, 12 Ped. 
Rep. 783. 

In Qrofpe Sugar Co. Gase, 10 Fed. Rep. 837, Jndge Wallace, after 
reeognizing the complainaût's rights under the patent, and the fact of 
défendants' infringement, said: 

"On the other hand, the défendants hâve gradually created and developed 
an extensive market for glucose and grape sugar, so large that, if their worlis 
were stopped, the demand could not well be supplied, and serions inconveur 
ience would resuit. They hâve not only jnvested a large capital in their 
manufacturing business, but they employ a great number pf workmen, many 
of whom would bë tpmporarily eut adrift if an injunôtion should be granted. 
It is difflcult to see how the défendants could reraove the patented apparatuS 
without substantially dismantling and reorganizing their Works. Under such 
circumstances, the équitable considérations which appeal to the discrétion of 
tbe court, and, within well-recognized rules, should lead to tbe refusai of s 
preliminary injunction, cannot be ignored." 

The complainant company having inlroduced thèse double-carbon 
lamps into public use, and the public having found them necessary to 
public safety, as well as convenient for business purposes, a court of eq- 
ttïty should not deprive the public of such use, atleast on a preliminary 
Qearing, and at the suit of a complainant who is in no condition to sup- 
ply the public demand at any cost or expense, and who is destitute of 
pecuniary means and ail apparatus to such a degree as to make it rea- 
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sonably certain that an injunction causing snch, public inconvenience 
would be of no benefit to the parties obtaining it., 

There was read on the hearing afiSdavits of Messrs. Thos, L. Airey, 
Isidore Newman, and others, capitalists and stockholders in the com- 
plainant company, to the gênerai purport that the interestin the patent, 
as set forth in the bill, is the sole remaining asset of the company; that 
it is valuable, if it can be protected; and that, if the complainant was 
assured of protection, and could receive the revenues to which it is en- 
titled under the said patent, and could be assured of protection therein, 
it would place the complainant company in good crédit and active op- 
ération as a dividend-paying corporation; and that it would enable it 
to re-establish its lighting plant, enter again on the business of electric 
lighting, make good the investments of its stockholders, discharge its 
indebtedness, and afford the public the benefit which arises from a fair 
and open compétition. In granting injunctions prior to the hearing on 
the merits the court deals only with existing facts, and the extent of the 
relief proper to grant is the protection of the complainant from irrépar- 
able injury pending the liiigation. We are clear that the injunction 
pendente lite should be denied, and it is se ordered. 



MoTT V. Feost et al. 
, (Dlstriet Court, D. SovXh CaroUna. April 23, 1891.) 

1. AdMIRALTT— LlBBI, FOR PbEIOHT— TeNDEB— FlBADlNG. 

In libel for tbe balance of freight due under a charter^party libelant need not al- 
lège a tender made by respondents, since tbe tender is a matter of défense to be set 
np by respondents. 
a. Same — LiBBL VOB Dbhubkàob — Fleadino. 

In libel for démarrage libelant need not allège of which party the oharterparty 
or bill of lading makes it the duty to disoharge the vessel, since tbe matter properly 
cornes up In the évidence. 

In Admiralty. Libel in pereonam. • 

Libel for the balance of freight unpaid, and for demurrage, under the 
terms of a charter-party. It states the shipment of cargo — flsh scrap — 
at Nantuc, Conn., on voyage to Charleston, the arrivai at the port, and 
the duedelivery of cargo to respondents at their wharf, and its acceptance 
by them, the payment of a part of the freight money due by respond- 
ents, and that a balance of $289.08 bas not been paid. It also allèges 
that the charter-party provided for quick dispatch in loading and dis- 
charging the cargo; that lay-days should commence when the master 
should report himself ready to receive or discharge the cargo, and that 
for each day's détention by default of the charterer or his agent $60 per 
day should be paid by him; that the ship was reported at the wharf of 
respondent at 7 a. m. on 9th March, 1891, ready to discharge her 
cargo; that eight days was the usual time for discharging her, but that by 
v.45p.no.l2 — 57 
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default of respondents the cargo wasnot discharged until 1 :3G p. m. on 21st. 
By reason thereof libelant claims demurrage for 3è days at $60 per day. 
Eespondënts, after the libel was filed, expressed willingness to pay the 
balance of the freight, and tendered it. On refusai of tender they de- 
posited the amount in court, and filed exceptions. 

Hugei- Sinkler, for libelant. 

Frank B. Frost, for respondents. 

SiMOKTON, J. The case cornes up on exceptions to thé libel: Mrst, 
because it fails to state that a tender had been made by respondents; 
second, because the libel, in its eighth article, states "that the usual time 
for discharge of said cargo with quick dispatch is eight days, but that 
by reason of the default of the respondents the said cargo was not dis- 
charged until 1 :30 p. m. on 21stday of March, and that by reason thereof, 
and of the unjust détention of said schooner by said respondents, the li- 
belant claims ' demurrage. ' " The object of ail the pleadings in admiralty 
is the clear exposition of the case of the pleader. He must avoid ob- 
scurity, and must make his statements so plain that the other side can 
understand just what he claims. Asthere is no such device in admiralty 
as was adopted in common-law pleading, which enabled the parties to 
strip away ail other statements, and corne to a single issue, such plain 
and distinct statement of facts is absolutely required. A good illustra- 
tion of this is the pleading in cases of salvage and collision. Ail the ma- 
terial facts must be clearly stated; everything done must be set forth. 
The question turns upon the condùctof the parties, and everything caus- 
ing or contributing to ,t;he resuit must be known by the court. When 
the pleader does this, he bas done ail that is required of him. Restâtes 
his own case, and the facts peculiarly within his own knowledge. He is 
tiot required to state the case of his adversary, nor to anticipate his re- 
ply. Now, a tender is a part of thé défense, and must be made out by 
the respondents. It must be so made out as to comply with ail the légal 
requirements of a tender. If such tender had been made or attempted 
to hâve been made during the progress of the controversy resulting in the 
suit, the respondents must show how and when they made it. So this 
exception cannot be sustained. With regard to the second exception, 
the respondents say that this eighth article does not set forth the real 
faots; that the charter-party or bill of lading pro vides for the discharge of 
the vessel by libelant; and that this article puts on respondents blâme 
for delay in the discharge. Matters of évidence should not go into plead- 
ing. Logically and naturally they coitne up when the pleadings are ended. 
Were we to entertain this exception, we would necessarily examine into 
a portion of the évidence, and pass upon a material part of the case be- 
fore the case is ripe. We may find that under the charter-party or bill 
of lading libelant was bound to discharge. But perhaps the libelant 
wpuld confess, and seek to avoid this by otheir facts. We would then be 
called on to examine thèse, and possibly others, rebutting them, and so 
pile up issues in advance. The eighth article makes the case for libel- 
ant. lu their answer and in the évidence respondents can deny the al- 
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l^ations and déductions of this article; may show, if they can, tliat the 
duty of the libelant was to discharge the vessel, and that to his failure 
in the performance of this duty was due the delay. The questions are: 
Was the vessel detained? Whatdetained her? If the discharge detained 
her, whose fault was it? If the delay was due to the slow discharge of 
the vessel, was that caused by the course of libelant or by that of respond- 
ents? If it was the duty of the former to discharge and of the latter to 
receive and remove cargo, did the former discharge with ail proper dis- 
dispatch, and did the latter receive and remove with sufficient speed? 
Ail thèse and other questions bearing on this article can be met and de- 
cided upon it and the answer to it and the évidence to be ofifered. This 
exception also is overruled. 



The Mattie Mat. 

Smith v. The Mattie May. 

(.mstrUst Cov/rt, D. Smith CaroUna. April 23, 1891.) 

Admibaett— LiBBL m Rem— Btïivedobe's Sbrviobb. ' • ' 

The serrices of a stevedore in loading a vessel are maritime in their nature, for 
wMcli, when tendered ta a f oreign port, a libel in rém will lie. FoUowing The Oilr 
Sert BTnopp, 87 Ped. Rep; 209i 

In Admiralty. Exception to the jurisdiction. 

Northrop <& Memmingenioi, hhelant. 

J. N. Naiham and Exiger jSSnifer, for respondent. 

SiMONTON, J. The libel is in rem for sum due to the stevedore who 
loaded the vessel. Claimant excepts to the jurisdiction. The services 
were performed upon the vessel, aflbat in Georgetown harbor, and were 
maritime in their character. This court foUows The Canada, 7 Fed. Eep. 
119j The Senator, 21 Fed. Rep. 191; TJie Gilbert Knapp, 37 Fed. Eep. 
209. Exception overruled. 
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The Annie Haejes.^ 
Bbitish & P. Marine Ins. Co. v. The Annie Haejes. 

(District Court, S. D. New Torh. April 9, 1891.) 

Oabbiebs— DraoBABOB OT Càego— IitPKoPBB Doob:— Loss OP Vbsskl. 

A eoal-boat, while lying at a wharf under wMch a sewer disoliarged, waa sunk 
at the wharf by an unusual disoharge from the sewer, due to a heavy shower. 
LIbelant insured the seller» and shlppers of the cargo, and, oh an abandonment by 
them, paid the losa, and brought tnis sait to recover damages against the carrier 
for négligence in going to an improper dook. The title to the coal had passed to 

■ ' the consignée bef ore the accident. Thé consignée sent the vessel to the wharf, ao- 
cepted part of the cargo, and made no objection to her lying there. When the 
shower came on the master was unable to get away, owing to the présence of other 
vessels. Seld that, under sucb circumstanoes, no action for going to the dook 
could be maintained against the beat by elther the shipper or consignée, and none, 
therefore, could be maintained by the insurer. 

In Admiralty. Suit to recover damages for discharging cargo at im- 
proper dock. 

Goodrich, Deady & Goodrich, for claimant, 

Bvâer, StiUman & Hubbard, (Mr. Mynderae and Mr. Cromwe^, for libel- 
ant. 

Beown, J. On August 22, 1890, the canal-boat Annie Harjes, with 
tons of coal, was towed frpm Port Johnson, and landed at the end 
of the short projecting pier at Seventy-Ninth street, East river. She was 
directed by the bill of lading to land at Seventy-Sixth street, but, not 
being able to obtain a berth there, she went, under the gênerai directions 
of Mr. Harjes, the consignée, to Seventy-Ninth street, where she un- 
loaded about 80 tons during thesame day. A sewer, the mouth of 
which is about 5 feet in diameter, empties beneath the surface of the 
piOT. It is covéred at high watèr, and, as the captain says, was not 
visible when the boat arrived there, but was seen when the tide feU. 
About? P. M. a shower came up, which proved extraordinary, and the dis- 
charge of water frona the sewer, and from over the dock also, as the master 
DOW says, filled and sank his boat at about half past 9 p. m. The libel- 
ants insured Heilner & Co. , the seUers and shippers of the cargo, under 
a standing policy on account of whom it may concern. On an abandon- 
ment made by them, and in theirnames, the libelants settled with them, 
and took a cession of ail their claims, and then filed this libel to recover 
damages for négligence of the carrier in going to an improper dock to 
discharge. The shipment of coal was upon a cash sale. Harjes paid 
for the coal the day it was towed to New York, and, as he testifies, 
owned the coal and took the risk, paying the shipper for the insurance, 
and the insurance being, as he says, according to the usual course of 
dealing, for his benefit. The insurers, after raisiiig the damaged coal, 
tumed it over to the consignée at an agreed price, but without receiving 

'Reported by Edward G. Benedlct, Bsq., of the New York bar. 
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any payipent therefor from him, and gave a cheçk to Heilner & Co. for 
the damage, which they transferred to Harjes, thé consignée. Mr. 
Haqes was part owner of the Annie Haijes, and sent her to Port Jobn- 
son for the coal. ' 

Upon the above facts some troublesome questions of insurance law 
bave been suggested ; but it is unnecessary to consider them, as, upon 
other grounds, I think the libel should be dismissed. The Sydney, 27 
Fed. Rep. 119. The coal having been bougbt by the consignée, and 
paid for by him on the 22d, before the accident, and delivered upon the 
vessel sent by him to receive it, the delivery to the consignée was thereby 
complète, the title thereto passed to him, and tbeshippers no longer had 
any interest in it. The désignation of Seventy-Sixth street in the Mil 
of lading as the place of unloading was for the consignee's benefit only; 
it could be lawfully changed by him ad iiWtttm. The sbipper had no 
interest in it. The consignee's direction to the boat to proceed to 
Seventy-Fifth or Seventy-Ninth street to disoharge, if no berth could be 
obtained at Seventy-Sixth street, being a direction compétent for him to 
give, the vessel is protected by this order against any charge of négligence 
in obeying it, whether the dock was a perfectly safe and proper one or 
not. The consignée had notice also of her presraice tbere, accepted part 
of the cargo, and made no objection to her lying there. When the 
showercameonthecaptain tried to getaway, but could not, because two 
schooners had in the mean time corne up and made fast outside of him, 
and they refused to move. He was helpless. Under such circumstances 
no action for going to that dock could be maintained against the boat by 
either the shipper or the consignée, and none therefore by the libelant. 
A similar accident occurred to a coal-boat at thia wharf in July, 1884, 
which was the subject of a suit in Behan v. Mayor, etc. , 24 Fed. Rep. 
239. The évidence in the présent case was very différent from the évi- 
dence in that case as regards any précautions usoally taken against the 
sewer, and ite ordinary safe condition. But it is unnecessary to con- 
sider this further. Libel dismissed; but, as the dismissal is upon a 
point raised only by amendment of the pleadings at the trial, it must be 
without costs. 



Scows 9, 16, ÀND 24.» 

Waish. V. Scows 9, 16, and 24. 

ÇDMHet Court, S. D. New TarH. April 23, 1891.) 

Saltask— SaovB Dsbbuct in Q-alb— Towed into Port. 

A tug took in tow three acows loaded wlth mad from New York harbor, bound 
for the dumping ground outside of Saady Hpok. Wbile ou the way, so f urious a 
gale aroae thàt thé tug, to aave herself , eut the hawser whîsn the scows were near 
the eastem end of Oedney's channel, and the scows thereupon went drifting out to 
sea in the gale and the ebb-tide. Onemanwasaboardof eachscow. ThetugQlive 

' Reported by Edward G. Benediot, Esq., of the New York bar. 
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Bakqr, oomlng ap %hia Smeaèy ooast with a.tow, perceired the scows, and, after an- 
oboring her tow, went to theîr rescué, ând reaohed them ûboilt àeven miles from 
shore. Owing to ttié wind and Aea, tbe master of the tug was unable to take the 
men off the soqws, He therefore got a b^wser to the scows, and brought them 
safely to port, tbrougb great dlfSculty and Personal perii; The sooWs were eut 
adrift about il a. m. Tbe gale did not moderato untll 7 p. m. The scows were ab- 
solutely helplesB, and practiqally derelict. They were worth $30,000. The value of 
the Olive Baker was $15,000. She was damagèd by the service $500. Held, that 
the snm of $5,000 shonld be awarded as salvage. 

In Admiralty. ' Suit to recover salvage. 
WTieder, Oortia & Qodkini for claimanta. 
Goodrich, Deody& QoodrichyîoT lihûéxii. 



Brown, J. On the morning of November 22i:1890, the steam-tug 
John Hilliard took in towupon a long hawser three scows, Nos. 9, 16, 
and 24, in single file, loaded with mud, bound for the dumping ground 
outside of Sandy Hook. The weather was mild when she started, but 
in the course of the fofenoon the wind came on heavy from the north- 
west, and between 10 aiid 11 o'clock became so furious a gale, and the 
sea 80 rough, that the pilot and crew of the tug, to save their own lives, 
eut the hawser, and abandoned the scows, which thereupon went drift- 
ing out to sea in the gale and the ebb-tide. They were eut adrift at 
about the easterly end éf Gedney's channel. The pilot of the tug tes- 
tifies that he had previonsly made several vain attempts to manage the 
tow, and to bring it iato smoother water. One man was.aboard of each 
scow. They were Norwegians, and could not understand the hails from 
the tug. The pHot could not take the men off because the sea was too 
rough to permit his boa:t to get along-side. When the hawser was eut, 
he says, the water was "even with the half-door of the fire-room," and 
that "the boat was so muchunder water that he didn't think she would 
corne up at ail when he let go." He reached the lee of the Jersey shore. 
Not long afterwards, the pilot of the libelant's steam-tug Olive Baker, 
coming up the Jersey côast with a sohooner in tow on a hawser, ob- 
served the scows adrift at a considérable distance, and, surmising that 
men were on bbard, andin danger of their lives, and being himself ac- 
quainted with that business, determined, after consulation with the 
crew, to attempt to go to their rescue. He thereupon took the schooner 
to a safe anchorage near the Jersey coast, and reached the scows a little 
to the southeastward of the Sandy Hook light-ship, about 7 miles from 
shore, but found it impossible, qwing to the furious wind and sea, to 
take the men off the scows, and he thereupon determined to endeavor to 
tow them into smooth water. A hawser was finally attached to the 
scows, and by a circuitous course to the south-west they reached smoother 
water in the afternoon, and late at night got safely îhto port. The gale 
was heavy till about 7 P. m., whçn it moderated.,, , The above libel is 
filed to recover salvage compensation for the above service. 

The case is one of unhsual merit. Not only the spows, but the lives 
of the men on board, were in évident péril. They had been abandoned 
by their own tug. Séveral other tugs had been requested to go to their 
rescue, and had refused, on account of the danger of the undertaking. 
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One witness testifies that in, his bpinion the scows„would hâve ridden 
out the gale if not reseued; others thought not. ôorisidering the fact 
that the gale moderated at 7 p. M. , that the scows dîd not get into smoother 
water until about 3 p. m., and were theréfore exposed to the gale for 
four hours without substantial injury, so far as appears, although from 
3 to 7 p. M. the sea was probably rising, and the danger to such'scows 
greater, it is not impossible that they might hâve ridden out the gale in 
safety. Though I cannot, therefoi'e, treat the càëè as one of certain de- 
struction of the scows except for the relief afforded by thèse salvors, the 
péril Was evidentiy great. Abandoned by their own tug, though not 
strictly derelict, they were for the time being practicàlly so, as the men 
on board were whoily destitute of any means of helping themselves. 
The anchors Were very light, not adapted for service at sea, and if 
thrown ovetboard would bave been of no use. The value of the scows 
was $âO. 000; that of the Olive Baker §15,000. In rendering'the serv- 
ice, one- side of the tug's house was stove in, and hef boiler shifted. The 
expense of the necessary repairs, ineluding demurrage during the neces- 
sary time' for making them, and the loss of towage in abandbning the 
schooner, amounted to- about $500. The chief éléments in the case 
that entîtlethe salvor» to a libéral reward aïe the imminent jeopardy of 
thetoW,' Withthe lives of those on board, and the great bravery, persist- 
ence, ànd Sfkill of the pilot of the Olive Baker and his crew in going to and 
in fesGuingfthe tow after it had been abandoned by one tug, and after 
otherà had feared and refused to attempt to save it. In rendering thèse 
services the salvors labored under peculiar difficulties, to some extent 
in péril -of their own lives,. and their success was perfect in rescuing the 
tow without substantial iiyury. Under such circumstances, I think an 
allowance of $5,000 no moire than a suitable récognition of the peculiar 
merit of this salvage service. Of this sum the pilot and crew should re- 
ceive one-^half, and 1/he owhers of the tug^ the other half; thelatter in- 
eluding the dainàge to the tug. Out of the allowance to the niaster and 
crew I allow $500 to the master, and the residue is to be divided aûiong 
the mastet, engineer, and crew, in proportion to their wages. 



The Ta.ncabvillë.' 
Atlantic & C. S. S. Co. v. The Tancabville. 

(JDteMct Court, s. I>. Jfew rorhL Aprll 23. 1891.) 

SALVAek-^STBÀM-SHIP— BkOKBN MACHlNB«t*-Tb'WAOE TO POKT. 

TKd ,steam-8liip Taiioarv;Ue, deeply laden, metwith rough weather, and her 
macbïnery brqke down. Shé made sail, but, bwing to her deep lading, was unable 
to ' steer properly, màde Uttle progrëss, attd begin to jettison her cargo. The 
weather was fair, but the vessel was Bomewhat out of the track of steamers, 
and in a région especially liable to stonhB. The steam-^hip Venezuela catne up, and, 

'Beported by Bdward â. Beaedict, Esq., of the New York bar. 
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getting .» hawser to the TanoarviUa, towed her into port wlthout accident, dif- 
nculjbr, or danger. The duration ot tne service was 50 bours, and the détention of 
the Venézùélàby reason of such service 31 hours. The value Of the Tanoarviilâ and 
her cargo wasit87,482; of the Venezuela and cargo, $680,000. Helâ, that the Vene- 
zuela sbould recovér ^,000 salvage, and $200 for damage to bawser. 

In Admiralty. Suit to reçover salvage. 
Wing, Shoudy & Putnam, for daimants. 
Coudert Broa., ÇMr, Jones, of counsel,) for libelanta. 

Beown, J. The above libel is filed to recover for salvage services 
rendered by the libelants' steam-ship Venezuela to the French steam- 
ship Tancarville, in towing her from a point about 140 miles east of Cape 
Hatteras to New York, on April 10, 11, and 12, 1891. The Tancarville 
is a steamer of 1,768 tons burden, and was bound from Carthagena to 
Philadelphia, deeply laden with iron ore. Prior to the 6th of April she 
had met rough weather, part of her machinery had given out, and on 
that night her machinery completely broke down. They thereupon 
made sail; but, though the weather was fair, the ship, owing to her deep 
loading, made but little progress, and could not be properly steered. 
Thereupon, to lighten the ship, and to improve her steering, about 60 
tons of cargo were jettisoned daily until 6 o'clock on the moming of the 
lOth of April, when the Venezuela, bound from La Guayra to New York, 
sighting the signais of distress, came to her assistance, and took her in 
tow. The weather and sea continued favorable, and they arrived atthis 
port on the morning of Sunday, April 12th, at about 9 o'clock, without 
injury to either vessel, and without accident, except the parting of the 
hawser at 10 p. m. on the night of the lOth, in conséquence of which 
the Venezuela lay by until morning, when towage was resumed. The 
value of the Tancarville was $75,000; of her cargo at Philadelphia, the 
place of delivery, including freight, $12,482. The value of the Vene- 
zuela was $350,000; of her cargo, $280,000,— in ail $630,000. The 
duration of the towage, including the night that she lay by, was 50 
hours. The détention caused to the Venezuela by her service, 24 hours. 
The weather being favorable during the whole time, there was no dif- 
ficulty and no danger other than belong to ordinary towage at sea. 
When the services of the Venezuela were engaged, the master of the 
Tancarville desired to be towed to theDelaware Breakwater ; but the master 
of the former was unwilling to make this déviation. He understood also 
that the Tancarville was short of provisions. She was out of flour, but 
of other provisions had a Bupply sufficient for severalweeks, . The master 
of the Tancarville asked for further supplies of provisions in case the 
Venezuela should not take him in tow; but, being taken in tow, no pro- 
visions were asked for or supplied. The Tancarville was considerably 
to the eastward of the track of steamers going to the West Indies or the 
Gulf of Mexico, though she might expeçt to fall in ocçasionaUy with 
some steamers usually passing not far from her situation. She was con- 
fëssedly unable to reach port by sail, except upon a sacrifice of a con- 
sidérable part of the cargo, and upon continuance of favorable weather, 
of which there was no assurance, as thftt région was specially liable to 
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head-winds and stormg, with wHch, through the Tancarville's lack of 
proper steering power under sail, she was wholly unable to cope. The 
case was therefore one of urgent necessity to the Tancarville, while the 
value of the ship and cargo employed in the service was large. The 
other eleaients which are usually regarded in determining the amount 
of a salvage award, namely, the difficulty or danger attending the enter- 
prise, and the courage, daring, or skill employed in it, exist hère in but 
a minor degree. Having référence to adjudicated cases so far as their 
analogies extend, and to thp objecta designed to be secured by salvage 
compensation, I think that $8,000, with $200 for damage to hawser, 
will in this case be a suitable allowance to the salvors; for which amount, 
with coste^ a decree may be entered. 



The Roanoke.* 
Warren V. The Roanoke. 

(IHgtrtct Ccnirt, S. D. JSew YorTt. April 8, 189L) 

Coixisiow— Stbam and Sail— Chanob op Coursb Sbvbn Points bt Saiuno Vessbl. 
The Bteam-^hip Roanoke, was off the Jersey coast, steering S. S. W., M W., on a 
clear moonllght night. She saw nearly ahead the green Ught of the brig Hyperion, 
whioh tiras sailing N. B. hy N., with the wind one point free. The green hght of 
the brig^oon af ter shut in, and her red light appeared, nearly ahead of the steamer, 
wherevipon the steamer hard a-ported, and held the port helm nntil the collision. 
The VesSels at the time the steamer ported were abont half a mile apart. When the 
ve^sels Were very near, the green light of the brig reappeared, whereupon the 
steamer stopped and backed, but was unable to avoid collision, and the brig was 
suiik. Held, on the eTidence, that the collision was due to the f ault of the brig in 
chantri^g her course when the vessels were very near, and that the steaip-ship was 
not Ifab:^ for tbe collision. 

In Admiralty. Suit to recover damages caused by collision. 
Owen, C^qy & Sturges, ioT jû&immt. 
George À. Slack, îoT lihelaxit. 

Brown, J. On the night of Oetober 20, 1888, the steam-shîp Roan- 
oke, bound south, came into collision with the brigantine Hyperion, 
bound north, off the Jersey coast, to the eastward of Absecom light. 
The Hyperion sank not long after the collision, and both ship and cargo 
were lost. This libel was filed to recover for the loss of the cargo. The 
question is wbether the steamer was in any degree in fault. The wind 
was fresh from the north-west, the night clear, with moonllght, and poor 
for seeing lîghts. The previous course of the steamer was S. S. W., by 
l W. ; that of the Hyperion N. E. by N. The latter was on her port 
tack, with the wind one point free. In steering sbeyawed about one 
point each way from her mean course. The libelant clainàs that tbo 

>Reportedby Edward Q. Benedict, Ëâq., of the New ïork bar. 
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Hyperibri kèpt her coiirse, subject tô this yawing, uhtil a few mo- 
ments before collision, whenshelmffedrto ease the blow, and changed 
thereby from two to four points only. The claimants contend that the 
steamer took timely and sufficieht measures to go to windward of the 
Hyperion, aud that the collision was brought about solely by the latter's 
unjustifiable luff. Repeated examination of the teslimony of the chief 
witness concerning the navigation of each vessel, and the probabilities 
of the case, satisfy m© that the account given by the ofiicers of the 
steamer is substantially correct; that the steamer's wheel was put hard 
a-port when she was nearly half a mile from the brig, and had the lat- 
ter's red light straight.ahead, or nearly so, the previous green light hav- 
ing been shut in; that at the time of collision the steamer, must bave 
been at least 500 feet to windward of the course on which the Hyperion 
would hâve been had she kept the course she was on when she first 
showed her red light to the steamer, and when the latter ported; that 
the steamer's porting as soon as the red light was seen was a timely and 
suffioient maneuver to perform her duty of keeping out of the way, by 
a reasonable and safe margin; and that this maneuver was thwarted 
without necessity and without excuse by the Hyperion, either through 
carelessness or mistake in the handling of her helm, wh^reby she luffed 
so as to change her head from seven to riine' points tb the westward. 
The angle of collision in this case is of controlling importance, because 
it proves a great change made in the Hyperion's course. The night was 
clear and light, and observation of the angle of collision was easy. The 
chief witnesses on both vessels agrée, and their diagrams of the collision 
show, that the starboard bow of the Hyperion struck the port bow of 
the steamer near thecat-head of each, and that the angle of collision was 
only about tîjree points. That the angle was small is ponfirmed also by 
the fact that the 'Hyperion's jib-boom was not touched. As the mean 
course of the Hyperion was previously crossing that bf the steamer by 
about one point to the eastward, it foUows that the combined changes 
of course tiiadeby the twb vessels àmouhted to about foùrteén points, or 
even more, if the Hyperion was previoUsly, as seemS probable, on an 
easterly yaw. At collision the steamer was not headiûg more than one 
point north of west; so that, allowing a change of aeven points on her 
part, seven or eight points remain as Sie change made by the Hyperion. 
Thia is as favorable to the Hyperion as the headings at the moment of 
collision will admit. 

On plotting the necessaty courses bifthe two vesséis, in order to reach 
collision in this mahner, their situation from tiine t6 timë accords so 
nearly with the testimony of the steamer's ofScers as strongly to confirm 
their story; while it is not compatible with the accoùnt given by the 
Hyperion as respects lier red light. In turning t points to starboard 
under a port helm, the steamer, a vessel 287 feet long and of 2,354 tons 
burden, must hâve made à distance ofàt least 900 or 1,000 feet abeàm 
of the line of her forùier course, (seé Naval Mobilîzàtiori, June, 1889, p. 
462;) and considering that she dowed and backed a part of the time while 
turning, this change must bave occupied at least two minutes. The 
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vessels must bave been, therefore, nearly half a mile apart when the 
steamer ported, as the mate testifles. Ail the steamer's witnesses agrée 
in saying that at that time the Hyperion's red light only was visible. 
There is no reason to douht this testimony, nor is there any other imag- 
inable reason why the mate shouldhave ported. The mate undoubt- 
edly saw the Hyperion's green light a short time before, and it was a lit- 
tle on bis starboard bow. The Hyperion's testimony to this extent con- 
firms the mate. The steamer's green light would naturally be seen 
much earlier than the Hyperion's. Èach then showed green to green, and 
there was no need of immédiate action. Cpogiidering the probable desti- 
nation of the Hyperion, the fact that she was prpbably on her port tack, 
and might be making a course to the ea^twardiof the steamer, as she really 
was, and that in that case she would also pspbably make an additional 
half point leeway to the eastward under the fresh wind from the north- 
west, it was proper for the mate of the steamflr to wait a little, and see 
what change, if any, the brig might show, before he undertook to pass 
to leeward, rather than to starboard, which, under such circumstances, 
might be the better course. This delay was soon justified hy the fect 
that the brig presently shut in her green light and showed her red light 
ahead, when still nearly half a mile distant, indicating that she was 
going to the eastward of the steamer's-iCourse. It was then right for the 
steamer to port her helm, which she immediately did, thus very speedily 
bringing the brig's red light considerably upon her own port bow, and 
the steamer continued her port helm, till collision. The steamer had a 
right to expect that she would thus pass easily port to port, and that the 
leeway of the Hyperion would assist in giving a good space between 
them. This maneuver was in abundant season. It would hâve given 
the steamer a large margin in passing to windward but for the brig's un- 
expected luflBng al'terwards, and it was a complète and timelyfulfiUment 
in the fireit instance of the steamer's obligation. The Potomac, 8 Wall. . 
590. In the case of The Star cf /Scptia, 2 Fed. Rep. 591, the steamer was 
held liable because she did not suffi ciently continue her change, but 
straightened up too soon. It was the same in the case of The Beta, 40 
Fed. Rep. 899. 

The only question that remains iswhether,after the Hyperiop's change 
of course was made known by the reappearance of her green light, the 
steamer had still sufficient opportunity to avoid collision by an observ- 
ance of the rules of navigation, and the use of reasonable nautical skill, 
notwithstanding the Hyperion's fault. The Gulf StrearUy 43 Fed. Rep. 
895. When the green light reappeared, it was évident that their courses 
were again crossing, and that there was danger of collision. It was 
therefore the duty of the steamer to reverse, unless the vessels were so 
near each other that there was no reasonable chance of escaping collis- 
ion by that means. If there was no such chance, it was a case in ex- 
tremis, and no légal fault would be imputed to the steamer, whether at 
such a moment she adopted the best maneuver or not, as the danger was 
brought about by the fault of the Hyperion. 2%e Elizabeth Jones, 112 U. 
S. 514, 5 Sup. et. Rep. 468. The mate, who was in charge, testified 
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thàt hô h«d already ëlowed; that he estimated tbe distance of the brig 
at that time to be only about 600 feet, and that collision was unavoida- 
blei except by going ahead; that he accordingly ïang to go ahead fuU 
speed; but that the captain, whoabout that timecame to the wheel-house, 
ordered the engines reversed, and that order was obej'^ed. The other 
witnesses ail agrée in making the vessels at that time very near each 
other. From the size and from the speed of the Roanoke (then not less 
than 8 or 9 knots) she could not stop by reversing full speed in less than 
800 or 900 feet, or in less than 1} minutes' time. The Normandie, 43 
Fed. Rep. 162. To make that mode of avoiding collision possible, thèse 
vessels would therefore bave to be more than 1,200 feet apart. The évi- 
dence leaves no doubt that their distance apart when the green light re- 
appeared was much less than that; ao that there seems no probability 
that the Roanoke could hâve avoided collision by instant reversai when 
the green light reappeared, and the delay in reversing was in fact but 
short. This is also confirmed by inspecting the probable courses of the 
two vessels. To hâve reached the place of collision so far to the west- 
ward the Hyperion must, I think, hâve been yawing to the eastward 
when shé showed her red light,' and very soon after hâve begun to re- 
cover herself by swinging to th© northward, thus keeping the Roanoke 
nearly ahead, but not enough to show her green light again, until her 
final Inflf, probably nearly a minute before the collision, Prior to that 
luff, she must bave had the Roanoke's red light for at least a minute on 
her own port bow. In one place the mate of the Hyperion, who was in 
charge, says that the steamer luffed and showed her red light only when 
she was three-fourthS of a mile distant, which would make the time much 
longer during which the two vessels showed red to red. Her change of 
course towards the steamer in such a situation, about a minute before 
collision, was a gross fault. Daring the last minute the speed of the 
steamer was probably much reduoed, though not to a stop. This is the 
only way in which I oan account for the collision, according to the best 
proved facts. It confirms the crédit that seems otherwise due to the 
steamer's witnesses, shoiving the steamer without fault, and that her ma- 
neuvers were thwarted by the fault of the brig in luffîng some seven or 
eight points, and that this luff Yfàâ flot discoverable until too late to avoid 
collision. The Âmenca, 87 Fed. Rep. 813. Libel dismissed, with costs. 
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The Joséphine B.* 

The Arhow. 

WooDBURY V. The Joséphine B. and The Arrow. 

McAllister V. The Arrow and The Maud. 

{District Court, S. D. New York. April 7, 1891.) 

Cîoi-usioN— Vbssels Mbetino in Hbll Gâte — Bionals— Supebvisoks' Rule S. 

A sohooner in tow of the tug A. was going east through Hell Gâte. As the tow 
rounded Hallett's point, It was gradually overtaken and passed by a large Sound 
steamer, which was near the south shore. Another tug was also in the neighbor- 
hood, near the north shore. In the vicinity of Negro point, the steam lighter J. 
B. was met. As the Sound steamer passed the A., she gave one whistle, to indicate 
to the A. that she was passing. This signal was answered by the A., and then by 
the lighter. No other signais were given by any of the vessels. The A. expeoted 
the lighter to go to the right. Instead, she attempted to pass between the tow and 
the Sound steamer, which she claimed was the only thlng she oould do under the 
oircumstanees. The lighter collided with the tow of the A. HeM, that in that 
part of the river, dangerous from its windings, sunken rocks, and cross-currents, 
vessels must reasonably oomply with the supervisors' rule which requires them to 
signal when approaching within half a mile of each other, to insure a common 
understandlng. Portheir fallureto so signal, both the lighter and the A. were held 
in f ault. 

In Admiralty. Cross-suits for damages caused by collision. 
Goodrich, Deady & Goodrich, for the Maud. 
Hyland & Zabriskie, for the Joséphine B. 
Wilcox, Adams & Macklin, for the Arrow. 

Brown, J. Between 3 and 4 o'clock in the aftemoon of June 12, 
1890, as the steam lighter Joséphine B. was going westward past 
Negro point against a strong flood-tide, she came in collision with the 
schooner Maud, bound eastward in tow of the steam-tug Arrow upon a 
hawser about 225 feet long. The schooner and lighter both sustained 
damages, for which the above cross-libels are filed. 

There is considérable différence in the testimony as to the précise point 
of collision. This is, perhaps, not to be wondered at, considering that 
ail agrée that the tide was running flood at the rate of from 5 to 7 knots, 
and that in such a currentthe boatsin avery few moments after collision, 
when attention to the précise spot would be flrst given by most of the 
witnesses, would hâve been considerably changed. For this reason I 
think it probable that the place of collision was somewhat more to the 
westward than the witnesses for the Arrow suppose, — probably between 
Negro point and Pot cove. The Arrow went up with her tow between 
Hallett's point and Flood rock, going probably from 4 to 5 knots through 
the water, in addition to the speed of the eurrent. As she was rounding 
Hallett's point to the eastward, a large Sound steamer, (the Northam,) 

^Reported by Edward tic. Jjenedict, Oeq,, oî the New ï^ork bar. 
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about 350 feet long, overtook her, and gradually passed her on the star- 
board side at a diptance vâriously estimated ^t from 75 to 150 feet. The 
lighter claims that, when she found the Arrow and the Northam ahead 
of her, she had no alternative but to attempt to pass between the two, 
which she did, clearing the Arrow and the Norlham, but running into 
the schooner behind, which had sagged somewhat to starboard of th»; 
Arrow's course. When the lighter passed between the Arrow and the 
Northam, the stern of the latter was about abreast of the stem of the tug. 
The lighter passed very near the quarter of the steamer, and, after do- 
ing so, starboarded her wheel, in order to clear the schooner; but the 
latter at that time, as the lighter claims, sheered towards her, and 
thwarted her endeavor to keep away. The niaster of the Northam testi- 
fied that when coming up nearly abreast of the Arrow he gave her a 
signal of one whistle to indicate that he was passing, and that the Arrow 
should not crowd upon him; that the Arrow, and then the lighter, each 
answered with one whistle, and that no other signais were given by any 
of the vessels. The witnesses for the lighter confirm this statement, 
while the witnesses for the Arrow state that they heard no whistle from 
the other two vessels, but pnly one whistle from the Arrow, given when 
she was at a considérable distance -from the lighter. ïhe master of the 
Northam also testifies that wheû the whistle of the Arrow was given the 
lighter was to starboard of the course of the Arrow, and that it was im- 
possible for her to cross the course of the Arrow to the northward, and 
that she had no alternative but to pass between them, as she did. The 
varions witnesses for the Arrow contend that there was abundant room 
for the lighter to bave kept to her right, i. e., to the northward of the 
Arrow, in accordance with the ordinary rule of the road; and that her 
course was so directed till shortly before the collision, when she sheered to 
the southward, crossing the Arrow's course in that direction without 
necessity, and attempting the dangerous passage between the Arrow and 
the Northarp. The pilot of the Arrow admits that he could hâve shaped 
his course, when a considérable distonce off, so as to go to the right 
aJong Hog's Back, but that he did not do so, because it was customary 
and necessary for tugs like the Arrow, when they had a tow on such a 
hawser, to go well over towards Hog's Back on the northerly side, to 
prevent the styong tide that sweeps oyerfrom that point towards Potcove 
on the opposite shore from carrying such a tow upon. the rocks on the 
Long Island side. Such a direction of the flood-current is admitted, as 
well as the necessity of going well ^cross towards Hog's Back to avoid 
that danger. But it is nçvertheless contended that this has not led to 
any change of the rule of going to the right as respects vessels meeting 
and passing in that vicinity, and that the lighter, in accordance with 
the gênerai rule, ought to bave gone to the right on the Ward's island 
side, as the tug Willie did, which was bound westward, only a few 
hundred feet astern of her. 

There is a confiict of testimony, also, as respects the custom of taking 
vessels through Hell Gâte in a strong flood upon a hawser. Several ex- 
perts testify that such a method is unsafe, while an equal number tes- 
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tify that for a sîngle large schooner it is quite as safe as towing along- 
side, and that the former is the practice in the majority of cases. As 
■'espects the rule of the road, the burden of proviûg any variation from 
the usual rule is upon those who assert it. I cannot say that they hâve 
sustained thiè burden by any prépondérance of proof in their favor; and 
the absence in the supervising inspectors' rules of any provision changing 
the mode of meeting and passing, considering the fact that the inspect- 
ors bave made spécial provisions in regard to overtaking vessels in that 
vicinity, is négative évidence of some weight against them. Wbat seems 
remarkable, however, in the présent case is that, though four vessels were 
navigating in the most difficult and dangerous waters in this whole vi- 
cinity, where a narrow channel, a swift tide, sunken rocks, a winding 
and cross-current, and rocky shores ail combined to make navigation 
most difficult, and safe only by trained experts, not one of them com- 
plied with the ruiê that fequired them to give signais when approaching 
witbin a half mile of each other, to insure a common understanding for 
their common safety. In the pleadings, none of the parties hâve alleged 
this fault, perha,ps becaUse ail were alikè remiss. The pilot of the 
Willie (not a party) says he gave no whistle, because he was near the 
north shore, and intended to keep there, so that jt was unnecessary. The 
Northam (àlso not a party) claimedto havebeén as nèar the south shore 
as was safe. But as respects the lighter and the Arrow, who, with 
référence to the other two boats, were towards the middle of the narrôw 
channel, no possible excuse' 'càn be admittè'd for not giving timely sig- 
nais, as required. A signal from the Arrow as soon as she had passed 
Hallett's point was specially important to the lighter, because the Ar- 
row was expected to go over towards Hog's Back, and from there to 
swing unavoidably back again across the river, more or less, with the 
set of the eurrent. For the same reason, a timely signal irom the lighte: 
was important to the Arrow. By their directions they were crossing, 
and it was of the utmost importance that a common understanding should 
be had as to the mode of passing. That the Arrow did not give any 
signal while approaching Hog's Back, nor till she had rounded to star- 
board, is certain from the fact that at the time when she gave her only 
whistle she says the lighter was on her portbow; and while approaching 
Hog's Back she certainly had the lighter on her starboard hand ; and the 
signal given by the Arrow, heard by the pilot of the Northam and of the 
lighter, was when the vessels were within 600 feet of each other, and was 
too late to be of any use. The change of the lighter's position and head- 
ing, as testified to by the witnesses for the Arrow, whatever it may 
bave been, was probably caused by the eurrent alone. It is not crédible 
that the lighter, when within 500 or 700 feet of the Arrow, and know- 
ing the necessary set of the Arrow towards the southerly shore, would 
hâve voluntarily crossed the Arrow's bows, in order to run in between 
her and the Northam, if at that time the Arrow had already passed 
Hog's Back, and had the lighter on her port bow, with plenty of spaceto 
the northward. 
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Ib Buch a conflict of testimopy the court is not calted on to décide 
what, under such difficult circumstances, might or might not hâve been 
possibly done within the last few moments, or to treat any spéculations of 
that kind as a substitute for the rule requiring timely signais, or as an 
excuse for not complying with that rule. If vessels are not to be heid 
to an observance of that rule in situations like this, it might better be 
dropped altogether. It is a rule, hpwever, of the highest utility. Had 
timely signais been given by either, and repeated, under rule 3, until a 
common understanding was had, no doubt this collision would hâve been 
avoided. The lighter and the Arrow were equally in fàult in this re- 
spect, and they must therefore both be held liable. 

As regards the ^ropriety of taking a single sqhooner through Hell 
Gâte by a hawser, the conflict between the experts is so great that, in the 
absence of any spécial régulations on the subject, I express no opinion. 
I hâve considérable doubt whether the schooner was managed in the best 
manner in the last few moments; but the appearance of the lighter 
coming through the narrow passage, not 400 feet distant, was so sudden 
and unexpected, the time, practically, was so brief, (probably not over 
16 seconds,) and the danger was so obvious, that the schooner can hardly 
be held responsible. It was a case in extremis. Some sagging by her 
to starboard was unavoidable. This and the lighter's starboard wheel 
would explain the blow, even without any material sheer. I do not hold 
the schooner in &ult. 

Decrees may be entered in accordance herewith. 
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